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RECOMMENDATIONS  OF  BINNS'S  JUSTICE  OF  THE  PEACE. 


Philaddphia,  January  28,  1840. 
Dear  Sir: 

The  sheets  of  '*  Binns's  Justice/'  which  yon  did  me  the  honor  to  submit  to  my  inspeo- 
doD,  have  been  carefully  examined  ;  and  though  sensible  that  nothing  detracts  so  much 
from  the  ?alue  of  a  recommendation  as  an  apparent  disposition  to  overpraise,  I  feel  con- 
fident that  the  book  will  fully  bear  me  out  in  saying,  it  is  a  well-digested  compend  of  all 
that  is  necessary  to  qualify  a  young  magistrate  for  h  useful  and  honorable  disharge  of  his 
functions. 

It  offers  to  him  the  fruits  of  long  experience  and  accurate  research ;  and  it  opens  to  him 
a  repository  of  legal  principles,  with  minute  directions  for  their  use.  from  which  he  may 
readily  draw  whatever  is  necessary  to  conduct  him  safely  in  the  new  and  untrodden  path 
of  his  duty. 

The  Docket  Entries,  for  instance,  given  as  specimens  of  method  in  recording  the  general 
parts  and  transactions  of  a  suit — matters  in  which,  more  frequently  than  in  any  other, 
magistrates  are  at  fault — though  compendious,  are  sufficiently  fuU ;  and  a  reasonable 
attention  to  the  marginal  specimens  of  taxation,  will  euard  the  unwary  from  those  inad- 
Tertent  charges  of  fees,  which  serve  too  often  to  put  Uie  magistrate  in  the  power  of  the 
suitor,  and  to  involve  him  in  a  contest  about  farthings,  which  may  cost  him  dollars ;  to 
say  nothing  of  the  loss  of  character,  which,  right  or  wrong,  follows  an  infliction  of  the 
penalty  annexed  to  extortion. 

These,  however,  are  comparatively  trifling  instances  of  the  value  of  the  book :  as  a 
manual,  it  will  be  more  signally  useml  in  furnishing  a  safe  and  ready  guide  in  the  most 
oomplicated  forms  of  proceedings,  such  as  summary  convictions,  and  many  others. 

Tne  matter  is,  for  tne  most  part,  original,  and  supplies  whatever  has  been  omitted  in 
other  treatises.  It  will  afford  assistance,  not  only  to  the  judicial  magistrate,  but  to  every 
county  and  township  officer ;  and  it  will  reward  the  citizen  for  a  careful  perusal  of  it, 
with  much  exact  knowledge  of  his  civil  and  political  rights,  as  well  as  of  his  correlative 
duties.  Not  doubting  that  the  inculcation  of  moral  principle  which  pervades  the  whole, 
will  influence  the  character,  and  elevate  the  standing,  of  tne  magistracy,  I  am,  dear  sir, 
Your  obedient  servant. 


JOHN  B.  GIBSON, 
Chief  Justice  of  Pennsylvania. 


I  fully  concur  in  the  above, 


MOLTON  C.  ROGERS, 
One  of  the  Justices  of  the  Supreme  Court  of  Pennsylvania. 


I  have  seen  a  portion  of  Mr.  Binns's  proponed  publication,  relative  to  justices  of  the 
peace,  and  think  it  will  furnish  an  excellent  manual  on  the  subject,  more  especially  to 
the  magistracy.  It  seems  to  me  to  be  well  adapted  to  the  present  wants  of  the  commu- 
nity. 

THOMAS  SERGEANT, 
One  of  the  Justices  of  the  Supreme  Court  of  Pennsylvania. 
FkOaddphia,  January  31,  1840. 


Judos  Huston  [of  the  Supreme  Court  of  Pennsylvanial  presents  his  compliments  to 
John  Binns,  Esq.,  and  informs  him  that  since  the  sheets  of  his  book  were  left  for  perusal, 
be  has  been  too  unwell  to  peruse  much  of  it.  He  has  been  in  court  every  day,  but  at 
home  has  been  lying  on  a  bed  most  of  his  time.  He  can,  therefore,  only  sajr,  that 
from  the  yery  limited  inspection  of  the  work,  he  has  formed  a  very  favorable  opinion  of 
it,  and  believes  it  will  be  what,  from  his  knowledge  of  the  author,  and  from  the  general 
character  of  the  author,  he,  and  the  community,  expected,  vii. :  a  full  and  accurate  trca 
tise  on  the  office  and  duties  of  a  justice  of  the  peace. 
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RECOMMENDATIONS  OF  THE  SECOND  EDITION. 


February  3, 1845. 
Dear  Sir: 

The  farthcoming  "  MdgiHraU^s  Daily  Companion"  is  a  decisive  improyement  on 
^^  Biu/is^A  Justice."  Its  abstracts  of  reported  cases,  arranged  under  proper  heads,  offer, 
not  only^  to  the  magistrate,  bat  the  citizen  of  any  profession,  a  cheap  and  easy  means  of 
obtaining  a  con) potent  knowledge  of  the  laws  under -which  he  lives.  In  affairs  of  magni- 
tude he  wlU^  of  course,  consult  a  professional  adviser,  but  the  ordinary  transactions  of 
buBiness  momontarily  require  a  familiar  knowledge  of  common-place  principles,  which 
hp  1^1  \  mnre  readily  obtain  from  the  digested  summary  now  offered  to  him,  than  &om 
the  scAttered  pages  of  a  law-library,  were  it  even  at  hand.  For  instance,  the  farmer,  the 
laborer,  tha  nx^cSanic,  or  the  shop-keeper,  who  attends  to  your  instructions,  will  no  longer 
be  in  dati^r  uf  losing  the  price  of  his  work  or  his  goods,  from  ignorance  of  the  few  and 
simple  elements  of  b<^k-entrie8  to  charge  a  customer.  These  abstracts  are  not  only  aocu- 
mtul  V  made,  but  adapted  to  popular  apprehension ;  and  I  feel  confident  the  work  will 
PuppLy,  for  the  present,  all  that  was  wanted. 

Very  truly,  your  obedient  servant, 

JOHN  B.  GIBSON, 
Chief  Justice  of  Pennsylvania. 
To  Mr.  Aij>irman  Binns. 


PhUaddphia,  February  4^  1845. 
Deaw  Sik  : 

I  have  carefully  examined,  with  much  satisfaction,  a  portion  of  your  **  Magistrate's 
Dfiity  Companion^  and  Business- Man* a  Legal  Ouide,**  Your  arrangement  is  capital,  and 
jMU  have  taken  great  pains  to  insure  its  legal  accuracy.  It  should  be  in  the  hands  of 
Gverj  ma^iatrate,  as  well  as  young  lawyer  and  man  of  business. 

I  wi^h  It  general  circulation,  because  I  am  confident  it  will  be  of  great  utility.  Yo-u 
deserve  ihe  thnnks  of  the  community  for  this  work.  I  have  no  doubt  it  will  live  when 
you  are  dead.    £very  relation  in  life  will  find  your  book  useful. 

With  respect,  your  obedient  servant, 

THOS.  BURNSIDE. 
One  of  the  Justices  of  the  Supreme  Court  of  PocuisylyaniA. 
Alderman  JoEif  Binns. 


RECOMMENDATION  OF  THE  THIRD  EDITION. 


From  the  Judges  of  the  Supreme  Court  of  Pennsylvania, 

Hes^rs,  Kat  &  Brother  : 

GuniUjiitin :  Oinns's  Justice  is  not  only  the  best,  but  the  only  very  good  book  that  we 
huve  im  the  flultjeet.  The  present  edition,  containing,  as  it  does,  a  large  addition  of  valu- 
able ivnd  well-di^rested  matter,  makes  it  all  that  the  magistrate  can  desire. 

JOHN  B.  GIBSON, 
Chief  Justice  of  the  Supreme  Court. 
MOLTON  C.  ROGERS, 
T.  BURNSIDE, 
R.  COULTER, 
THOS.  S.  BELL. 
Justices  of  the  Supreme  Court. 

^^^■^       t  Digitized  by  VjOC         '") 


BINNS'S  JUSTICE, 


OB 


A  TREA.TISE 

OM  THB 

OFFICE   AND   DUTIES 

OF 

ALDERMEN  AND  JUSTICES  OF  THE  PEACE, 


COXKOHWEALTH  07  FEnrSTIVAHIA, 

mcLODiice  ALL  ms  beqcisbo 

FORMS  OF  PROCESS  AND  DOCKET-ENTRIES, 

ASS  BHBODTIIfS  >0T  OHLT  WEATBTIB  HAT  BB  DBBnO  TALVAILB  TO  JUtTtCBS  OF  TIB  PBACB,  BVT  TO 
I.AX9L0BD8,  TBBAaTS  A>D  4BBBBAI.  AABHTS  ;  AMD  HAKOia  TBIt  TOIDBB  WBAT  IT  POBPOBTS  TO  BS, 

A  SAFE  LEGAL  GUIDE  FOR  BUSINESS  MEN. 


BY  JOHN  BJNNS, 

LATi  ALPim*it  or  WAuruT  WAtD,  alnm  cm  or  renAPKriXA. 


BIQHTH  BDinOV, 
REVISED,    CORRECTED   AND    GREATLY    ENLARGED 


FREDERICK  C.  BRIGHTLY,  ESQ., 

Auraoft  or  TBI  **  uwrm  nAsm  mamt,"  **  rsDUJU.  Mam,**  **  rumDoii*t  uawn^**  ira 


••      ?     i     ■     ■  . 

•     •    •  *  •    # 


PHILADELPHIA: 
KAY  &  BROTHER,  17  &  19  SOUTH  SIXTH  STREET, 

LAW  BOOKSELLERS,  PUBLISHERS  AND  IMPORTERS. 

18  70.  digitized  by  Google 


Entered,  according  to  the  Act  of  Congress,  in  the  year  1870,  by 

EAT  &  BROTHER, 

in  the  Office  of  the  Librarian  of  Congress,  at  Washington. 

COLLINS,  PRINTER. 


•  •  • 

•  •  :  • 

•  •  ••• 

•  •    •  «    i 


L   7537 

J'J'i  'j      1933 


Digitized  by  VjOOQIC 


PREFACE  TO  THE  SEVENTH  EDITION 


BINNffS  JUSTICE,  or  Magistrate's  Daily  C!ompanion,  has 
for  many  years  been  favorably  known  to  the  Legal  Profession,  and 
to  the  Magistracy  of  Pennsylvania ;  so  much  so  as  to  have  been 
pronounced  by  the  unanimous  certificate  of  the  Judges  of  the 
Supreme  Court,  as  "not  only  the  best,  but  the  only  very  good 
book  that  we  have  on  the  subject."  The  enactment,  however,  of 
the  Bevised  Penal  Code,  and  the  great  changes  that  have  been 
made  in  our  Statute  Law,  since  the  publication  of  the  Sixth 
Edition  of  this  work  in  1855,  had  rendered  it,  not  only,  no  longer, 
what  it  professed  to  be,  "  a  ^afe  legal  guide  to  business  men,"  but  a 
guide  which,  if  followed,  might  oftener  lead  astray,  than  conduct 
the  inquirer  upon  the  direct  path  of  legal  duty. 

This  rendered  necessary  an  entire  revision  of  the  work,  which 
has  been  almost  wholly  re-written  by  the  Editor  of  the  Sixth 
Edition,  who  has  not  only  remodelled  the  book  and  adapted  it  to 
the  present  state  of  the  law,  but  has  added  many  new  Titles,  not 
before  contained  in  it.  The  Forms  and  Docket  Entries,  as  also 
the  Bills  of  Oosts^  have  been  revised  and  made  to  correspond 
with  the  requirements  of  the  recent  statutes  ;^  and  ^5\5R[pow 


vi  PREFACE  TO  BINNS'S  EDITION. 

again  be  confidently  relied  on  as  a  safe  Guide  to  the  Magistrate 

and  Business  Man. 

In  this  book,  and  its  companion,  "  Dunlap's  Forms,"  (the  repu- 
tation of  which  is  so  well  established  as  to  need  no  eulogy)  the 
Justice  of  the  Peace  will  find  all  the  information  necessary  to  a 
correct  discharge  of  the  important  duties  confided  to  him  by  the 
Laws  of  Pennsylvania. 

The  Ninth  Edition  of  Purdon's  Digest,  published  in  1862,  has 
been  referred  to,  whenever  it  became  necessary  to  cite  an  Act  of 
Assembly;  and  the  Decisions  of  the  Supreme  Court  have  been 
incorporated  to  the  3d  volume  of  Wright's  State  Reports  inclusive, 

F.  C.  B. 

pBlLAiJELPSiA,  15  August  1862. 


Note, — The  Eighth  Edition,  which  has  been  thoroughly  revised, 
includes  the  decisions  of  the  Supreme  Court  to  11th  P.  F.  Smith 
inclusive.  It  contains  many  new  titles,  and  much  additional 
matter. 

FfiiLADELFBiA,  15  Ootober  1870. 
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PREFACE  TO  BIMS'S  JUSTICE. 


Long  and  deeply  impressed  with  the  influence  which  magistrates 
must  necessarily  exercise  over  the  public  mind,  it  has  appeared  to 
the  writer,  that  the  man  who  should  most  effectually  turn  that 
influence  to  the  insurance  of  the  public  peace,  and  of  honesty  and 
fair  dealing,  between  man  and  man,  would  render  an  essential  and 
important  service. 

Justices  of  the  peace  who  understand  their  rights,  and  discreetly 
perform  their  duties,  obtain  the  respect  of  their  fellow-citizens. 

In  the  volume  now  presented  to  the  public,  it  is  hoped,  and 
believed,  that  the  law  is  plainly  laid  down;  that  honest  and 
honorable  feelings  are  cherished ;  and  that  everything  calculated 
to  encourage  a  spirit  of  contention  or  litigation  is  frowned  upon. 

The  wish  of  the  writer  is  to  place  the  magistracy  in  high  and 
enviable  seats;  there,  to  exhibit  examples  of  stem  integrity; 
respected  by  all ;  feared  only  by  evil-doers. 

It  is  not  presumed  that  much  is  accomplished  in  this  volume ; 
yet,  it  is  confidently  hoped  that  whatever  may  be  its  influence,  it 
will  be  found  on  the  side  of  the  Constitution  and  the  Laws ;  sturdily 
contending,  for  "  Virtue,  Liberty,  and  Independence." 

The  writer  is  conscious  of  the  want  of  many,  and  not  incon- 
siderable, qualifications  to  prepare  a  work  of  the  character  he  has 
ventured  to  undertake  and  to  complete.  He  has  labored  long  and 
faithfully,  and  with  good  intentions :  he  trusts  that  the  industry 
and  experience  thus  devoted,  has,  in  some  measure,  compensated 
for  the  want  of  early  profession;il  habits  and  acquirements. 

He  has  been  cheered  on  his  way  by  encouragement  from  many ; 
whose  encouragement  did  him  honor,  while  it  inspired  him  with 
hope  and  confidence.    He  is  especially  under  obligations  to  the 
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gentlemen  of  the  bar.  They  have  not  only  freely  bestowed  their 
advice,  and  corrected  his  errors,  but  some  of  them,  with  a  friend- 
liness and  regard,  which  he  will  never  forget,  have  given  their 
time,  and  their  talents,  and  their  knowledge,  to  contribute  to  the 
more  perfect  completion  of  this  work. 

Care  shall  be  taken  from  time  to  time,  to  note  whatever  improve- 
ments or  additions  shall  be  proposed,  or  which  may  suggest  them- 
selves; to  the  end,  that  by  unwearied  attention,  and  constant 
watchfulness,  the  work  may  be  made  to  deserve  public  approbation. 
To  assist  in  accomplishing  this  object,  advice,  information  and 
correction,  are  respectfully  invited. 

An  anxiety  to  make  this  volume  useful  to'  men  of  business, 
generally,  and  a  desire  to  avoid  references  from  one  part  of  the 
work  to  another;  have,  it  is  feared,  occasionally  caused  the 
publication  of  matter  which,  however  its  usefulness  may  be 
acknowledged,  may  sometimes  be  thought  out  of  place. 

This  anxiety  and  desire  have  also  caused  the  publication  of 
directions  so  minute  and  particular,  that  they  may  be  regarded  as 
of  a  character  too  humble  and  familiar  to  find  a  place  in  this 
volume.  The  same  feelings  have  induced  the  writer,  in  several 
places,  to  reiterate  principles  and  directions,  which  he  regards  as 
especially  valuable. 

It  has  been  felt  that  many  will  come  to  the  reading  of  this 
volume  with  but  little  knowledge  of  law,  and  none  of  the  practical 
duties  of  a  justice  of  the  peace.  Thoroughly  to  imbue  their  minds 
with  first  principles,  with  the  great  truths  upon  which  all  the 
duties  of  the  magistracy  turn,  the  writer  has  made  many  repeti- 
tions, and  but  few  references. 

Such  as  the  volume  is,  he  commits  it  to  the  public,  with  a 
reasonable  confidence  that  it  will  be  useful ;  that  it  will  have  some 
influence  in  the  administration  of  the  law;  and  that  whatever 
that  influence  may  be,  it  will  be  on  the  side  of  justice. 

JOHN  BINNS. 

PniLADELPHiA,  1  February  1840. 
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THE 

CONSTITUTION 


OF  THl 


UNITED  STATES  OF  AMEEICA.(a) 


Wb,  the  Pioplb  Of  THE  UNiTiD/SfATB8,(ft)  in  Order  to  form  a  more  perfect 
anioD,  establish  justice,  insure  domestic  tranQuiiljty,  provide  for  the  common  defence, 
promote  the  general  welfare,  and  secure '{he  Iblei^sings  of  liberty  to  ourselves  and 
our  posterity,^)  do  ordain  and  establish  this  TTorstitution  for  the  United  States  of 
America.((Q  ,        •  , 

ARTICLE  I.       '*//.•; 

Of  THE  LEOISLATIVE  POWER.        J   .-   - 

Sb€T.  I.  All  legisktive  powers  herein  granted,  shall  be  ▼estcscL.m'v  congress  of 
the  United  States,  which  shall  consist  of  a  senate  and  house  of  re^iiesrDiatives.(e) 

Sect.  IL  1.  The  house  of  representatives  shall  be  composed  of  members  chosen 
every  second  year  by  the  people  of  the  several  states  ;(^)  and  the  electors  in  each 
state  shall  have  the  qualifications  requisite  for  electors  of  Uie  most  numerous  branch 
of  the  state  legislature. 

2.  No  peison  shall  be  a  representative  who  shall  not  have  attained  to  the  age  of 
twenty-five  years,  aad  been  seven  years  a  citizen  of  the  United  States  (A)  and  who 
shall  not,  when  elected,  be  an  inhabitant  (t)  of  that  state  in  which  he  shall  be 
chosen.(ib) 


(a)  This  constttation  went  into  operation 
on  the  first  Wednesday  in  March  1789.  5 
Wheat,  420. 

(6)  The  constitntion  was  ordained  and  estab- 
lished, not  by  the  states  in  their  sovereign  ca- 
pacities, bat  emphaticallj,  as  the  preamble 
declares,  by  *' the  ;)0(>]o^  of  the  United  States." 
1  Wheat.  324.  6  Call  277.  It  required  not 
the  affirmance,  and  could  not  be  negatived  by 
the  state  goyemments.  When  adopted  it  was 
of  complete  obligation,  and  bound  the  state 
sovereignties.  4  Wheat.  404.  2  Dall.  471. 
6  Wheat.  414.  Which  are  dependent  and 
sabor^AUte,  with  respect  to  all  the  specific  pur- 
poses for  which  it  was  adopted.  The  General 
Farkhill,  U.  S.  Dist.  Court,  £.  Penn.  19 
July  1861.  But  retain,  in  severalty,  a  dis- 
tinct but  qualified  sovereignty.  3  Blatch. 
88.  And  see  6  Pet.  569,  where  it  is  said  by 
McLkah,  J.,  to  have  been  formed  "  by  a  com- 
bined power,  exercised  by  the  people,  through 
their  delegates,  limited  in  their  sanctions  to 
the  respective  states."  See  also,  2  Wils. 
Works  120.     1  Spr.  602. 

(c)  The  preamble  to  Uie  constitution  is  con- 
stantly referred  to,  by  statesmen  and  jurists,  to 
aid  them  in  the  exposition  of  its  provisions. 
See  2  Dall.  475.  12  Wheat.  455-6.  1  Story 
Const,  ch.  6. 

(d)  The  United  States  is  a  government,  and 
consequently,  a  body  politic  and  corporate, 


capable  of  attaining  the  objects  for  which  it 
was  created,  by  the  means  which  are  necessary 
for  their  attainment.  2  Brock.  109.  1  Dall. 
44.  Through  the  instrumentality  of  the  proper 
department  to  which  those  powers  are  confided, 
it  may  enter  into  contracts  not  prohibited  by 
law,  and  appropriate  to  the  just  exercise  of 
those  powers.  5  Pet.  128.  As  a  corporation, 
it  has  capacity  to  sue,  by  its  corporate  title.  1 
Brock.  177.  3  Wheat.  181.  It  may  compro- 
mise a  suit,  and  receive  real  and  otherproperty 
in  discharge  of  the  debt,  in  trust,  and  sell  the 
same.    3  McLean  365.    12  How.  107-8. 

(«)  See  1  Story  Const,  ch.  7-8. 

(o)  See  CI.  &  Hall  69. 

(A)  See  CI.  &  Hall  23. 

(0  See  CI.  &  Hall  224.  An  inhabitant  of 
a  state,  is  one  who  is  **  bondjide  a  member  of 
the  state,  subject  to  all  the  requisitions  of  its 
laws,  and  entitled  to  all  the  privileges  and  ad- 
vantages which  they  confer."  CI .  &  Hall  411. 
A  person  residing  in  the  district  of  Columbia, 
though  in  the  employment  of  the  general 
government,  is  not  an  inhabitant  of  a  state,  so 
as  to  be  eligible  to  a  seat  in  congress.  Ibid. 
But  a  citizen  of  the  United  States  residing  as  a 
public  minister  at  a  foreign  court,  does  not 
lose  his  character  of  inhabitant  of  that  state  of 
which  he  is  a  citizen,  so  as  to  be  disqualified 
for  election  to  congress.     Ibid.  411,  497. 

(k)  The  constitution  having  fixed  the  quali- 
(15)      ^ 
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CONSTITUTION  OP  THE  UNITED  STATES. 


3.  Eepresentatives  and  direct  taxes  (a)  shall  be  apportioned  among  the  setcral 
states  (6)  which  may  be  included  within  this  union,  according  to  their  respective 
numbers ;  which  ^hall  be  determined  by  adding  to  the  whole  number  of  free  per- 
sons, including  those  bound  to  service  for  a  term  of  years,  and  excluding  Indians 
not  taxed,  three-fifths  of  all  other  persons.  The  actual  enumeration  shall  be  made 
within  three  years  after  the  first  meeting  of  the  congress  of  the  United  States,  and 
within  every  subsequent  term  of  ten  years,  in  such  manner  as  they  shall  by  law 
direct  The  number  of  representatives  shall  not  exceed  one  for  every  thirty 
thousand,  but  each  state  shall  have  at  least  one  representative ;  and  until  such  enu- 
meration shall  be  made,  the  state  of  New  Hampshire  sh^l  be  entitled  to  choose 
three,  Massachusetts  eight,  Rhode  Island  and  Providence  Plantations  one,  Connecticut 
five,  New  York  six,  New  Jersey  four,  Pennsylvania  eight,  Delaware  one,  Maryland 
six,  Virginia  ten,  North  Carolina  five,  South  Carolina  five,  and  Georgia  three.(c) 

4.  When  vacancies  happen  in  the  representation  from  any  state,  the  executive 
authority  thereof  shall  issue  writs  of  election  to  fill  such  vacancies,  (cf) 

5.  The  house  of  representatives  shall  choose  theu  speaker  and  other  officers ;  and 
shall  have  the  sole  power  of  impeachment. 

Sect.  III.  1.  The  Senate  of  the  Umted  States  shall  be  composed  of  two  senators 
from  each  state,  chosen  by  the  legis^i^ture  thereof,(«)  for  six  years ;  and  each  senator 
shall  have  one  vote.  .     \  '\  : 

2.  Immediately  after  they  sliaU^be  assembled,  in  consequence  of  the  first  election^ 
they  shall  be  divided^  np'^ec^aaitj  as  may  be,  into  three  classes.  The  seats  of  the 
Benators  of  the  fir8t\<A{i88  *8&all  be  vacated  at  the  expiration  of  the  second  year, 
of  the  second^  ,cla6£r«aC  the  expiration  of  the  fourth  year,  and  of  the  third  class  at 
the  expiratidkU'or.lhe  sixth  year,  so  that  one-third  may  be  chosen  every  second 
year;(^)  W^  iF  Vacancies  happen  by  resignation,(A)  or  otherwise,  during  the  recess 
of  the  legislature  of  any  state,  the  executive  thereof  may  make  temporary  appoint- 
ments(i)  until  the  next  meeting  of  the  legislature,  which  shall  then  fill  such  vaoan* 
cies. 

3.  No  person  shall  be  a  senator  who  shall  not  have  attuned  to  the  age  of  thirty 
years,  ana  been  nine  vears  a  citizen  of  the  United  States,(ib)  and  who  shall  not, 
when  elected,  be  an  inhabitant  of  that  state  for  which  he  shall  be  chosen. 

Arizona,  Idaho,  Montana,  Dakotah,  New 
Mexico,  Utah,  Washington  and  Wyoming. 
See  the  1 4th  amendment,  sect.  2. 

(d)  The  executive  of  a  state  may  receire  the 
resignation  of  a  member,  and  issue  writs  for  a 
new  election,  without  waiting  to  be  informed 
by  the  house  that  a  vacancy  exists.  01.  & 
Hall  44,  92. 

(e)  Where  the  election  is  by  a  joint  con- 
vention of  the  two  houses  of  the  legislature,  it 
is  not  necessary  that  there  should  be  a  concur- 
rent majority  of  each-house  in  favor  of  the  can- 
didate declared  to  be  elected.  2  Cong.  £1. 
Cas.  627.  The  election,  however,  must  be 
substantially  by  both  houses,  as  distinct  bodies  ; 
the  mere  fact  that  a  majority  of  the  joint  body, 
or  even  of  each  body,  is  present,  does  not  con- 
stitute the  aggregate  body  a  legislature,  unless 
the  two  bodies,  acting  separately,  have  roted 
to  meet,  and  have  actually  met  accordingly. 
2  Cong.  El.  Cas.  621.     20  Law  Rep.  1-6. 

(g)  The  senate  is  a  permanent  body;  its 
existence  is  continued  and  perpetual.  Cush- 
ing's  Law  of  Legislative  Assemblies  19. 

(h)  The  seat  of  a  senator  is  vacated  by  a 
resignation  addressed  to  the  executive  of  the 
state,  notwithstanding  he  may  have  received 
no  notice  that  his  resignation  has  been  ac- 
cepted.    CI.  &  Hall  869. 

(t)  It  is  not  competent  for  the  executive  of 
a  state,  during  the  recess  of  the  legislature,  to 
appoint  a  senator,  to  fill  a  racancy  which  shall 
And  the  following  territories  of  the  United  happen^  but  has  not  happened,  at  the  time  of 
States  each  send  one  delegate  to  congress,  with  the  appointment.  CI.  &  Hall  871. 
the  right  of  debating,  but  not  of  voting,  vis. :         (k)  See  CI.  &  Hail  851        ^ 


fications  of  members,  no  additional  qualifica- 
tions can  rightfully  be  required  by  the  states. 
CI.  &  Hall  167. 

(a)  A  tax  on  carriages  is  not  such  a  direct 
tax.  3  Dall.  171.  See  Rawle  Const.  80.  8 
Wall.  533. 

(6)  This  does  not  exclude  the  right  to  im- 
pose a  direct  tax  on  the  district  of  Columbia,  in 
proportion  to  the  census  directed  to  be  taken  by 
the  constitution.     5  Wheat.  317. 

(c)  Under  the  eighth  census,  the  states  are 
entitled  to  the  following  representation  in  con- 
gress, viz. : 


Alabama   .     . 

6 

Mississippi 

5 

Arkansas  .     . 

3 

Missouri    .    1 

9 

California  .     . 

3 

Nebraska  .     . 

1 

Colorado   .     • 

1 

Nevada      .    . 

1 

Connecticut    • 

4 

New  Hampshire  3 

Delaware  .    . 

1 

New  Jersey    . 

Florida      .     . 

1 

New  York.     . 

31 

Georgia     .     . 

7 

North  Carolina 

Illinois .    •     . 

14 

Ohio     .    .     . 

19 

Indiana      •     . 

11 

Oregon .     .    . 

Iowa     .     .     . 

6 

Pennsylvania 

24 

Kansas .     .    • 

1 

Rhode  Island  . 

Kentucky  .     . 

9 

South  Carolina 

Louisiana  •     • 

5 

Tennessee .     . 

8 

Maine   .     .     . 

5 

Texas   .    .     . 

4 

Maryland  .     . 

5 

Vermont    .     . 

3 

Massachusetts 

10 

Virginia    .     . 

8 

Michigan  .     . 

6 

West  Virginia 

3 

Minnesota .     • 

2 

Wisconsin .     . 

6 
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4.  The  yioe-president  of  tlie  United  States  shall  be  president  of  the  8enate,(a) 
but  shall  have  no  vote,  unless  thej  be  equally  divided. 

5.  The  senate  shall  choose  their  other  officers,  and  also  a  president  pro  temj^re^ 
in  the  absence  of  the  vice-president,  or  when  he  shall  exercise  the  office  of  president 
of  the  United  States. 

6.  The  senate  shall  have  the  sole  power  to  try  all  impeachments.  When  sitting 
for  ihat  purpose,  they  shall  be  on  oath  or  affirmation.  When  the  president  of 
the  United  States  is  tried^  the  chief  justice  shall  preside  ;(6)  and  no  person  shall  be 
eonvicted  without  the  concurrence  of  t^o-thirds  of  the  members  present. (c) 

7.  Judgment  in  cases  of  impeachment  shall  not  extend  further  than  to  removal 
from  office,  and  disqualification  to  hold  and  enjoy  any  office  of  honor,  trust  or  profit, 
under  the  United  States;  but  the  party  convicted  shall  nevertheless  be  liable  and 
subject  to  indictment,  trial,  judgment  and  punishment  according  to  law. 

Sect.  IV.  I.  The  times,  places  and  manner  of  holding  elections  for  senators  and 
representatives,  shall  be  prescribed  in  each  state  by  the  legislature  thereof;  (<f)  but 
the  congress  may  at  any  time  by  law  make  or  alter  such  regulations,  except  as  to 
the  pkces  of  choosing  senators.(«) 

2.  The  congress  shall  assemble  at  least  once  in  everv  year ;  an^  such  meeting 
shall  be  on  the  first  Monday  in  December,  unless  they  shall  by  law  iippoint  a  di^ 
ferent  day.(^) 

Sbot.  V.  1.  Each  house  shall  be  the  judge  of  the  elections,  returns  and  qualifi- 
eations  of  its  own  members,(A)  and  a  majority  of  each  shall  constitute  a  quorum  to 
do  business ;  but  a  smaller  number  may  adjourn  from  day  to  day,  and  may  be  autho- 
rized to  compel  the  attendance  of  absent  members,  in  such  manner,  and  under  such 
penalties,  as  each  house  may  provide. 

2.  Each  house  may  determine  the  rules  of  its  proceedings,  punish  its  members(t) 
for  disorderly  behavior,  and  with  the  concurrence  of  two-thirds,  expel  a  member.(Ar) 

3.  Each  house  shall  keep  a  journal  of  its  proceedings,  and  from  time  to  time  pul^ 
lish  the  same,  excepting  such  parts  as  may,  m  their  judgment,  require  secrecy ;  and 
the  yeas  and  nays  of  the  members  of  either  house,  on  any  question,  shall,  at  the 
desire  of  one-fifth  of  those  present,  be  entered  on  the  journal. 

4.  Neither  house,  during  the  session  of  congress,  shall,  without  the  consent  of  the 
other,  adjourn  for  more  than  three  days,  nor  to  any  other  place  than  that  in  which 
the  two  houses  shall  be  sitting. 

Sect.  YI.  1.  The  senators  and  representatives  shall  receive  a  compensation  for 
their  services,  to  be  ascertained  by  law,  and  paid  out  of  the  treasury  of  the  United 
States.     They  shall,  in  all  cases,  except  treason,  felony  and  breach  of  the  peace,(/) 

(a)  See  1  Storj  Const.  ]  739.  (Jk)  The  returns  fh>m  the  state  aathorities 

(6)  The  chief  jostioe,  in  such  case,  is  a  con-  are  primd  facie  evidence  only  of  aD  election, 

ftituent  member  of  the  oonrt,  and  has  a  right  and  are  not  conclusive  npon  the  house.    CI.  & 

to  vote  as  such.    1  Johns.  Trial  185,  187.  Hall  157,  353.    And  the  refhsal  of  the  execu- 

(c)  A  judgment  of  impeachment  in  the  tive  of  a  state  to  grant  a  certificate  of  election, 
English  house  of  lords,  requires  that  at  least  does  not  prejudice  the  right  of  one  who  may  be 
twelve  of  the  members  should  concur  in  it.  entitled  to  a  seat.    Ibid.  95. 
And  "  a  verdict  bj  less  than  twelve  would  not  (t)  This  does  not  exclude  the  power  to  pun- 
be  good."    Com.  Dig.  Parliament,  L.  17.  ish,  for  contempts,  others  than  members  of  the 

(<£)  Where  the  legislature  of  a  state  have  house.  The  constitution  sajs  nothing  of  con- 
fiuled  to  '<  prescribe  the  times,  places  and  man-  tempts.  These  were  left  to  the  operation  of 
ner"  of  holding  elections,  as  required  by  the  the  common  law  principle,  that  every  court  has 
constitution,  the  governor  may,  in  case  of  a  a  right  to  protect  itself  from  insult  and  con- 
vacancy,  in  his  writ  of  election,  give  notice  of  tempt,  without  which  right  of  self-protection, 
the  time  and  place  of  election ;  but  a  reasonable  they  could  not  discharge  their  high  and  import- 
time  ought  to  be  allowed  for  the  promulgation  ant  duties.  I  Am.  L.  J.  139.  6  Wheat.  204. 
of  the  notice.    CI.  &  Hall  135.  And  see  1  Story  Const.  2  845-9.    1  Dall.  296. 

(c)  See  act  25  July  1 866  as  to  the  mode  of  (Jk)  It  seems  to  be  settled,  that  a  member 

electing  senators.     2  Bright.  Dig.  1 30.    By  may  be  expelled  for  any  misdemeanor,  which, 

act   14  July  1862,   members  of  the  house  of  though  not  punishable  by  any  statute,  is  inoon- 

represenutives  are  to  be  elected  by  single  dis-  sistent  with  the  trust  and  duty  of  a  member.    1 

tricts.     2  Bright.  Dig.  131.  Story  Const.  {  838.    And  see  I  Hall  L.  J.  459. 

(^)  The  constitutional  term  of  congress  does  (/)  This  would  seem  to  extend  to  all  indict- 
not  expire  until  12  o'clock  at  noon  on  the  4th  able  offences,  as  well  those  which  are  in  fact 
March.     11  Sut.  788.  attended  with  force  and  violence,  as  those 
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be  privileged  from  arrest,(a)  during  their  attendance  at  the  sesBion  of  their  respeo- 
tive  houses,  and  in  going  to,  and  returning  from,  the  same  ;(6)  and  for  any  speech 
or  debate  in  either  house,  thej  shall  not  be  questioned  in  any  other  place,     j- 

2.  No  senator  or  representative  shall,  during  the  time  for  which  he  was  elected, 
be  appointed  to  any  civil  office(c)  under  the  authority  of  the  United  States,  which 
shall  have  been  created,  or  the  emoluments  whereof  shall  have  been  increased, 
during  such  time ;  and  no  person  holding  anv  office  under  the  United  States,  shall 
be  a  member  of  either  house  during  his  contmuance  in  office.  (oQ 

Sect.  YII.  1.  All  bills  for  raising  revenue  shall  originate  in  the  house  of  repre- 
sentatives ;  but  the  senate  may  propose  or  concur  with  amendments  as  on  other 
bills. 

2.  Every  bill  which  shall  have  passed  the  house  of  representatives  and  the  senate, 
shall,  before  it  become  a  law,  be  presented  to  the  president  of  the  United  States ; 
if  he  approve,  he  shall  sign  it,r6)  but  if  not,  he  shall*  return  it,  with  his  objections, 
to  that  house  in  which  it  shall  nave  originated,  who  shall  enter  the  objections  at 
large  on  their  journal,  and  proceed  to  reconsider  it.  If,  after  such  reconsideration, 
two-thirds(^)  of  that  house  agree  to  pass  the  bill,  it  shall  be  sent,  together  with  the 
objections,  to  ff^e  other  house,  by  which  it  shall  likewise  be  reconsidered,  and  if  ap- 
proved by  two-thirds  of  that  house,  it  shall  become  a  law.  But  in  all  such  cases, 
the  votes  of  both  houses  shall  be  determined  by  yeas  and  nays,  and  the  names  of 
the  persons  voting  for  and  against  the  bill  shall  be  entered  on  the  journal  of  each 
house  respectively.  If  any  bill  shall  not  be  returned  by  the  president  within  ten 
days,  (Sundays  excepted,)  after  it  shall  have  been  presented  to  him,  the  same  shall 
be  a  law,  in  like  manner  as  if  he  had  signed  it.  unless  the  congress,  by  their  ad- 
journment, prevent  its  return,  in  which  case  it  shall  not  be  a  kw.(A) 

3.  Every  order,  resolution(t)  or  vote,  to  which  the  concurrence  of  the  senate 
and  house  of  representatives  may  be  necessary,  (except  on  a  question  of  adjourn- 
ment,) shall  be  presented  to  the  president  of  the  United  States :  and  before  the 
same  shall  take  effect,  shall  be  approved  by  him,  or  being  disapproved  by  bim, 
shall  be  re^passed  by  two-thirds  of  the  senate  and  house  of  representativeB, 
according  to  the  rules  and  limitations  prescribed  in  the  case  of  a  bill 

which  are  only  constractive  breaches  of  the  resigned  prior  to  the  taking  of  the  seat.   CI.  ft 

peace  of  the  gOTemment,  inasmuch  as  they  Hall  287,  314,  S16. 

violate  its  good  order.    1  Bl.  Com.  166.     1        (e)  Every  bill  takes  effect  as  a  law,  from  the 

Story  Const.  {  865.  time  when  it  is  approved  by  the  president, 

(a)  They  are  privileged  not  only  from  arrest  and  then  its  effect  is  prospectiye  and  not  retro- 

Doth  on  judicial  and  mesne  process,  but  also  spective.     The  doctrine  that,  in  law  there  is 

from  the  service  of  a  summons  or  other  civil  no  fraction  of  a  day,  is  a  mere  legal  fiction, 

process  while  in  attendance  on  their  public  and  has  no  application  in  such  a  case,  2  Story 

duties.   4Dall.  107.    1  Wall.  Jr.  191.   1  Story  571.     3  McLean  285.      1  Cal.  400.     But  this 

Const.  {  860.     See  8  Dall.  478.    4  Ibid.  341.  is  denied  to  be  law.     20  Verm.  653.     SI  Ibid. 

4  T.  347.     1  Ch.  Leg.  N.  245.  619. 

(6)  One  who  goes  to  Washington,  duly  com-        (g)  On  the  7th  July  1856,  the  senate  of  the 

missioned  to  represent  a  state  in  congress,  is  United  States  decided,  by  a  ^ojte  of  tiiirty- 

privileged  from  arrest  eundOf  morando  et  rede-  four  to  seven,  that  two-thirds  of   a  quorum 

tim/o,  and  though  it  be  subsequently  decided  only   were  requisite  to  pass  a  bill  over  ih» 

by  congress  that  he  is  not  entitled  to  a  seat  president's  veto,  and  not  two-thirds   of  the 

there,  he  is  protected  until  he  reaches  home,  whole  senate.    19  Law  Rep.  196.    In  the  rati- 

if  he  return  as  soon  as  possible  after  such  fication   of  treaties,  it  is  expressly  provided 

decision.     4  Penn.  L.  J.  287.     They  are  pri-  that  two-thirds  of  the  senators  present  shall 

vileged  only  while  at  congress,  or  actually  concur.      And  see  Cushing's  Law  of  Xjegisla- 

going  to,  or  returning  therefrom.      2  Johns,  tive  Assemblies,  §  2387. 
Cas.  222.     See  1  Ibid.  415.  (A)  The  acts  of   congress    as  they    stand 

(c)  The  acceptance,  by  a  member,  of  any  approved  by  the  president,  and  enrolled  in  the 

office  under  the  United   States  after  he  has  department  of  state,  are  conclusive  evidence  of 

been  elected  to,  and  taken  his  seat  in,  oon-  the  written  laws.     9  Opin.   1.     And  see  2 

gress,  operates  as  a  forfeiture  of  his  seat.    CI.  McLean  195.     3  Ibid.  111. 
ft  Hall  122.     So  does  the  acceptance  of  a        (t)  A  joint  resolution,  approved  by  the  pre- 

military  commission  in  a  volunteer  regiment  sident,  or  duly  passed  without  his  approval, 

mustered  into  the  service  of  the  United  States,  has  all  the  effect  of  law.     But  separate  reso- 

2  Cong.  £1.  Cas.  93.    Ibid.  395.  lutions  of  either  house  of  congress,  except  in 

{d)  Continuing  to  execute  the  duties  of  an  matters  appertaining  to  their  own  parliamen- 

office  under  the  United  States  after  one   is  tary  rights,  have  no  legal  effect  to  constrain 

elected  to  congress,  but  before  he  takes  his  the  action  of  the  president  or  of  the  heads  of 

seat,  is  not  a  disqualification  ;  such  office  beiog  departments.     6  Opin.  680.      ^ 
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Sect.  YIII.  1.  The  congress  shall  have  power, 

2.  To  lay  and  collect  taxes,  duties,  imposts  and  exci8e8,(a)  to  pay  the  debts  and 
provide  for  the  common  defence  and  general  welfare  of  ^e  United  States  ;(6) 
but  all  duties,  imposts  and  excises  shall  be  uniform  throughout  the  United  States : 

3.  To  borrow  money  on  the  credit  of  the  United  States  :(c) 

4.  To  r^nUte  commerce(^  with  foreign  nations,(e)  and  among  the  several 
8tate6,(or)  and  with  the  Indian  tribes  :(h) 

5.  To  establish  an  uniform  rule  of  naturalisation  ;(t)  and  uniform  laws  on  the 
subject  of  bankruptcies  throughout  the  United  States  :(ic) 


(a)  The  power  to  lery  and  collect  taxes, 
duties,  imposts  and  excises,  is  coextensiTe  with 
the  territory  of  the  United  States.  5  Wheat. 
317. 

(6)  Congress  is  not  empowered  to  tax  for 
those  porposes  which  are  within  the  exclosiye 
proTinoe  of  the  states.  9  Wheat.  199.  A 
tax  for  a  prirate  purpose  is  nnconstitntional ; 
a  pablie  ose  or  purpose  is  essential  to  the  idea 
of     tax.     18  Am.  L.  B.  156. 

(c)  The  states  hare  no  power  to  tax  the 
loons  of  the  United  States.  2  Pet.  449,  465. 
8  Bl.  620.  2  Wall.  200.  4  McLean  26. 
Nor  an  officer  of  the  United  States  for  his 
office  or  emoloments.  16  Pet.  435.  See  9 
Law  Bep.  110.  Bat  cong;ress  has  no  power 
to  exempt  property  from  taxation,  unless  it 
be  made  so  by  the  constitntion.     37  N.  Y.  9. 

(d)  This  power,  like  all  others  rested  in 
congress,  is  complete  in  itself,  may  be  exer- 
cised to  its  utmost  extent,  and  acknowledges  no 
limitations  other  than  are  prescribed  in  the 
constitiition.  9  Wheat.  196.  Commerce  with 
foreign  nations,  and  among  the  sereral  states, 
can  mean  nothing  more  than  intercourse  with 
those  nations,  and  among  those  states,  for  the 
purposes  of  trade,  be  the  object  of  the  trade 
what  it  may ;  and  this  intercourse  must  include 
all  the  means  by  which  it  can  be  carried  on, 
whether  bj  the  free  narigation  of  the  waters 
of  the  sereral  states,  or  by  passage  orer  land 
through  the  states,  where  such  passage  be- 
comes necessary  to  the  commercial  intercourse 
between  the  states.  4  W.  C.  C.  378.  IS  How. 
421.  6  McLean  70,  209,  237,  518.  6  Wall. 
35.  16  Am.  L.  B.  149.  See  8  Grant  128. 
This  clause  confers  the  power  to  impose 
embargoes.  9  Wheat.  191.  2  Hall  L.  J. 
255,  272.  To  punish  crimes  upon  stranded 
TesseU.  12  Pet.  72.  And  to  prohibit  the 
slare  tnde.  United  States  v.  Bates,  Pamph. 
p.  129.  It  does  not,  however,  interfere  with 
the  right  of  the  several  states  to  enact  in- 
spection, quarantine  and  health  laws  of  every 
description,  as  well  as  laws  for  regulating 
their  internal  commerce.  9  Wheat.  203.  11 
Pet.  102.  28  Ala.  185.  11  S.  &  R.  92.  13 
Ibid.  405.  Nor  with  the  power  to  regulate 
pilots.  12  How.  299.  Or  to  protect  their 
fisheries.     18  How.  71.     3  Gray  268. 

(e)  A  state  law,  which  requires  the  masters 
of  vessels  engaged  in  foreign  commerce  to  pay 
a  certain  sum  to  a  state  officer,  on  account  of 
every  passenger  brought  from  a  foreign 
country  into  the  state,  or  before  landing  any 
alien  passenger  in  the  state,  conflicM  with  the 
constitution  and  laws  of  the  United  States. 
7  How.  283.  And  see  6  Wall.  31.  So  does 
a  state  law  which  requires  an  importer  to  take 
a  license  and  pay  $50  before  he  should  be  per- 


mitted to  sell  a  package  of  imported  goods. 
12  Wheat.  419.  See  13  S.  &  B.  405.  But  a 
state  law  imposing  a  tax  on  brokers  dealing 
in  foreign  exchange  is  not  repugnant  to  this 
clause  of  the  constitution.  8  How.  73.  Nor 
is  one  imposing  a  tax  on  legacies  payable  to 
aliens.  Ibid.  490.  Nor  are  the  license  laws 
of  certain  states,  forbidding  the  sale  of  spirit- 
nous  liquors',  under  less  than  certain  large 
quantities.  5  How.  504.  4  Am.  L.  B.  533. 
See  4  Cal.  46-7. 

(g)  Congress  have  power  to  prevent  the  ob- 
struction of  any  navigable  river  whiclvis  a 
means  of  commerce  between  any  two  or  more 
states.  5  McLean  426.  6  Ibid.  237.  3  Am.  L. 
B.  79.  15  Ibid.  238.  But  a  court  of  the 
United  States  has  no  jurisdiction  to  restrain, 
by  ii^unction,  the  erection  of  a  bridge  over  a 
navigable  river,  lying  wholly  within  the 
limits  of  a  particular  state,  where  such  erection 
is  authorised  by  the  legislature  of  the  state  ; 
though  a  port  of  entry  has  been  erected  by 
congress  above  the  bridge.  6  Am.  L.  B.  6. 
And  SCNB  3  Wall.  713.  And  a  state  law  grant- 
ing the  exclusive  privilege  of  navigating  a  part 
of  an  unnavigable  stream,  which  is  wholly 
within  the  state,  on  condition  of  rendering 
such  part  navigable,  is  not  repugnant  lo  the 
constitution.  14  How.  568.  And  see  2  Pet.  251. 
But  a  state  law  that  imposes  additional  re- 
strictions on  vessels  licensed  for  the  coasting 
trade  is  unconstitutional  and  void.  22  How. 
227.  Ibid.  245.  This  clause  does  not  confer 
on  congress  the  right  to  establish  and  regulate 
ferries  over  rivers  which  are  the  boundaries  of 
two  or  more  states.     1  Bl .  604. 

(A)  Under  the  power  to  regulate  commerce 
wiUi  the  Indian  tribes,  congress  have  power  to 
prohibit  all  intercourse  with  them,  except  under 
a  license.   1  McLean  254.     See  21  How.  366. 

(i)  The  power  to  pass  naturalization  laws 
would  seem  to  be  exclusively  in  congress. 
2  Wheat.  269.  2  DaU.  372.  5  How.  585.  7 
Ibid.  556.    3  W.  C.  C.  314. 

(k)  See  2  Story  648.  The  states  have  au- 
thority to  pass  bankrupt  laws,  provided  they 
do  not  impair  the  obligation  of  contracts  and 
provided  there  be  no  act  of  congress  in  force 
to  establish  a  uniform  system  of  bankruptcy, 
conflicting  with  such  laws.  4  Wheat.  122. 
Ibid.  209.  But  an  act  of  a  state  legislature 
which  discharges  a  debtor  from  all  liability 
for  debts  contracted  previous  to  his  discharge^ 
on  his  surrendering  his  property  for  the  bene- 
fit of  his  creditors,  is  invalid  so  far  as  it  at- 
tempts to  discharge  the  contract.  6  Wheat. 
131.  A  mere  insolvent  law,  however,  is  not 
within  the  prohibition.  12  Wheat.  213.  Ibid. 
370.  6  Pet.  348,  635.  9  Ibid.  329.  And  see 
14  Ibid.  67.    5  How.  295.    9  Am.  L.  B.  1C4. 
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6.  To  coin  money,  regulate  the  value  thereof/a)  and  of  foreign  coin ;  and  &i 
the  standard  of  weights  and  measures  :(b) 

7.  To  provide  for  the  punishment  of  counterfeiting  the  securities  and  current 
coin  of  the  United  States  :(c) 

8.  To  establish  post  offices  and  post  roads  :(d) 

9.  To  promote  the  progress  of  science  and  useful  art8,(6)  by  securing  for  limited 
times,  to  author8,(y)  and  inventors,  the  exclusive  right  to  their  respective  writings 
and  discoveries: 

10.  To  constitute  tribunals  inferior  to  the  supreme  court  :(^) 

11.  To  define  and  punish  piracies(i)  and  felonies  committed  on  the  high  seas, 
and  offences  against  the  law  of  nations : 

12.  To  declare  war,(A;)  grant  letters  of  marque  and  reprisal,  and  make  rules  oon- 
cerning  captures  on  land  and  water : 

13.  To  raise  and  support  armies  ;(Z)  but  no  appropriation  of  money  to  that  use 
shall  be  for  a  longer  term  than  two  years : 

14.  To  provide  and  maintain  a  navy :  (m) 

15.  To  make  rules  for  the  government  and  regulation  of  the  land  and  naval  forces : 

16.  To  provide  for  calling  forth  the  militia  to  execute  the  laws  of  the  Union, 
suppress  insurrections  and  repel  invasions  :(7i) 

(o^  Congress  have  no  power  to  issae  paper 
money  and  make  it  a  legal  tender  in  payment 
of  pre-existing  debts.     8  Wall.  603. 

(&)  This  does  not  extinguish  the  right  in 
the  states  orer  the  same  subject,  until  con- 
gress shall  have  exercised  the  power  con- 
ferred.   5  C.  27. 

(c)  This  power  is  limited  to  the  coining 
and  stamping  the  standard  of  ralue  upon 
what  the  government  creates  or  shall  adopt, 
and  to  punishing  the  offence  of  producing  a 
false  representation  of  what  may  have  been 
80  created  or  adopted.  5  How.  433.  Whether 
congress  have  power  to  provide  for  the  punish- 
ment of  the  offence  of  poasino  counterfeit  coin, 
has  been  doubted.  12  Law  Rep.  90.  But  see 
10  Ibid.  400.  This  power  is  certainly  pos- 
sessed by  the  states.  5  How.  410.  And  con- 
gress may,  without  doubt,  provide  for  punish- 
ing the  offence  of  bringing  into  the  United 
States,  from  a  foreign  place,  false,  forged  and 
counterfeit  coins,  made  in  the  similitude  of 
coins  of  the  United  States ;  and  also  for  the 
punishment  of  the  offence  of  uttering  and 
passing  the  same.  9  How.  560.  The  power 
to  provide  for  the  punishment  of  counterfeiting 
the  current  coin  of  the  United  States,  may  be 
exercised  by  the  several  states  concurrently 
with  congress.  1  Doug.  207.  18  Am.  L.  B. 
192. 

(d)  It  is  under  this  power  that  congress 
have  adopted  the  mail  regulations  of  the  union, 
and  punish  all  depredations  on  the  mail.  3 
McLean  393.  The  power  to  establish  post 
roads,  is  restricted  to  such  as  are  regularly 
laid  out  under  the  laws  of  the  several  states. 
Cleaveland,  Painesville  and  Ashtabula  Rail- 
road Co.  V,  Franklin  Canal  Co.,  Pittsburgh 
Leg.  J.  24  Dec.  1853.  9  Am.  L.  B.  148. 
But  see  18  How.  421. 

(«)  Patents  are  entitled  to  a  liberal  con- 
struction, since  they  are  not  granted  as  re- 
strictions upon  the  rights  of  the  community, 
but  ''to  promote  the  progress  of  science  and 
useful  arts.'*  3  Sumn.  535.  2  Story  164.  6 
Pet.  218.  6  How.  486.  15  Ibid.  223.  The 
power  of  congress  to  legislate  upon  the  subject 
of  patents  is  plenary,  by  the  terms  of  the  con- 


stitution, and  as  there  are  no  restraints  on  its 
exercise,  there  can  be  no  limitation  of  their 
right  to  modify  them  at  their  pleasure,  so  that 
they  do  not  take  away  the  rights  of  property  in 
existing  patents.  1  How.  206.  Therefore, 
congress  have  the  power  to  grant  the  extension 
of  a  patent  which  has  been  renewed  under  the 
act  of  1836.  5  McLean  158.  Their  power  to 
reserve  rights  and  privileges  to  assignees,  on 
extending  the  term  of  a  patent,  is  incidental  to 
the  general  power  conferred  by  the  constitution* 
1  Blatch.  258. 

(a)  In  the  United  States,  an  author  has  no 
exclusive  property  in  apuhlished  work, except 
nnder  some  act  of  congress.  8  Pet.  591.  And 
gee  SO  Eng.  L.  &  £q.  1.     3  N.  Y.  9. 

(A)  See  1  Pet.  546. 

(t)  The  crime  of  piracy  is  defined  hy  the 
law  of  nations  with  reasonable  certainty.  5 
Wheat.  153. 

(k)  As  a  consequence  of  the  power  of  de* 
claruDg  war  and  making  treaties,  the  gorem- 
ment  possesses  the  power  of  acquiring  territorj 
either  by  conquest  or  by  treaty.  1  Pet,  542. 
When  the  legislative  authority  has  declared 
war,  the  executive  authority,  to  whom  its  exe- 
cution is  confided,  is  bound  to  carry  it  into 
effect ;  he  has  a  discretion  vested  in  him,  as  to 
the  manner  and  extent ;  but  he  cannot  lawfully 
transcend  the  rules  of  warfare  established 
among  civilized  nations.     8  Cr.  153. 

(/)  Congress  have  a  constitutional  power  to 
enlist  minors,  in  the  navy  or  army,  withont  the 
consent  of  their  parents.  1  Mas.  71.  2  Hall 
L.  J.  192.  Crabbe  265.  4  Binn.  487.  5  Ibid. 
423.  1  Phila.  R.  381.  5  Cr.  C.  C.  554. 
Public  policy  requires  that  a  minor  shall  be  at 
liberty  to  enter  into  a  contract  to  serve  the 
state  whenever  such  contract  is  not  positively 
forbidden  by  the  state  itself.  11  S.  &  R.  94. 
1  Bam.  &  Cress.  345. 

(m)  See  20  How.  65. 

(n)  The  act  of  1795,  which  confers  power 
on  the  president  to  call  forth  the  militia  in 
certain  exigencies,  is  constitutional ;  and  the 
president  is  the  exclusive  and  final  judge 
whether  the  exigency  has^risen.  1 12  Wheat. 

19.  „        joogle 
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17.  To  provide  for  organizing)  arming  and  disciplining  the  militia,  and  for  govern- 
ing saoh  part  of  them  as  may  be  employed  in  the  service  of  the  United  StatesYa) 
reserving  to  the  states  respectively,  the  appointment  of  the  officers,  and  the  authority 
of  training  the  militia  according  to  the  cUscipline  prescribed  by  congress : 

18.  To  exercise  ezclosive  legislation,  in  ul  oases  whatsoever,  over  such  district 
(not  exceeding  ten  miles  square)  as  may  by  cession  of  particular  states,  and  the 
acceptance  of  congress,  become  the  seat  of  the  government  of  the  United  States  ',(0) 
and  to  exercise  like  authority  over  all  places  purchased  by  the  consent  of  the  legisla- 
ture of  the  state  in  which  the  same  shall  be,  for  the  erection  of  forts,  magazines, 
arsenals,  dock-yards,  and  other  needful  buildings  :(c)  And, 

19.  To  make  all  laws  which  shall  be  necessary(a)  and  proper  for  carrying  into 
execution  the  foregoing  powers,  and  all  other  powers  vested  by  this  constitution  in 
the  government  of  the  United  States,  or  in  any  department  or  officer  thereof. 

Sbot.  IX.(e)  1.  The  migration  or  importation  of  such  persons  as  any  of  the 
states  now  existing  shall  think  proper  to  admit,  shall  not  be  prohibited  by  the  con- 
gress prior  to  the  year  one  thousand  eight  hundred  and  eight ;  but  a  tax  or  duty 
may  be  imposed  oq  such  importation,  not  exceeding  ten  dollars  for  each  person. 

2.  The  privilege  of  the  writ  of  habea$  corpus  shall  not  be  8uspendea,(y)  unless 
when  in  cases  of  rebellion  or  invasion  the  public  safety  may  require  it. 


(a)  The  militia  of  the  severtl  states  are  not 
subject  to  martial  law,  unless  they  are  in  the 
actoal  service  of  the  United  States,  19  Johns. 
7.  And  this  does  not  commence  nntil  their 
amral  at  the  place  of  rendesvous.  5  Wheat. 
20.  So  far  as  congress  has  provided  for  or- 
puioing  the  militia,  the  legislstire  powers  of 
the  states  are  ezclnded.  5  Wheat.  51.  9  8. 
&  R.  169.  Bat  a  sUte  legislature  roaj  law- 
fully proride  for  the  trial  by  courts  martial,  of 
drafted  militia,  who  shall  refuse  or  neglect  to 
march  to  the  place  of  rendezvous,  agreeably  to 
the  orders  of  the  governor,  founded  on  the  re- 
quisition of  the  president  of  the  United  States. 
Ibid. 

(6)  This  includes  the  power  of  taxation. 
&  Wheat.  317.  The  charter  of  the  city  of 
Washington  did  not  authorize  the  corporation 
to  force  the  sale  of  lottery  tickeu  in  states 
whose  laws  prohibited  such  sales.  6  Ibid. 
264. 

(c)  The  right  of  exclusire  legislation  carries 
with  it  the  right  of  exclusive  jurisdiction. 
2  Mas.  60,  91.  6  Opin.  577.  But  the  pur- 
chase of  lands  by  the  United  States  for  public 
purposes,  within  the  territorial  limiu  of  a 
state,  does  not  of  itself  oust  the  jurisdiction 
or  soTcreignty  of  snch  state,  over  the  lands 
so  purchased.  2  Mas.  60.  The  constitution 
prescribes  the  only  mode  by  which  they  can 
acquire  land  as  a  sovereign  power,  and  Uiere- 
fore  they  hold  only  as  an  individual  when 
they  obtain  it  in  any  other  manner.  Bright. 
R.  S02.  17  Johns.  225.  See  2  Wh.  Cr.  Cas. 
490,  548.  It  seems,  however,  that  the  states 
have  not  the  right  to  tax  lands  purchased  by 
the  United  States  for  public  purposes,  al- 
though the  consent  of  the  legislature  may 
not  have  been  given  to  the  purchase.  2  Wall. 
Jr.  72.  And  see  7  Opin.  628.  18  Leg.  Int. 
396. 

(<0  This  does  not  mean  absolutely  neces- 
ssry,  nor  docs  it  imply  the  use  of  only  the 
most  direct  and  simple  means  calculated  to 
produce  the  end.  6  fiinn.  270-1.  4  Wheat. 
413.  But  it  requires  that  the  means  used  in 
the  exercise  of  an  express  power  should  be 
appropriate    to    the   end.     8  Wall.   603.    1 


Story  Const.  }  1253.  Therefore,  congress 
had  power  to  charter  the  bank  of  the 
United  States,  as  a  necessary  and  useful 
instrument  of  the  fiscal  operations  of  the 
government.  4  Wheat.  316,  422.  So,  also, 
Aey  have  power,  under  this  general  authority, 
to  provide  for  the  punishment  of  any  offencei 
which  interfere  with,  obstruct  or  prevent  com- 
merce and  navigation  with  foreign  sUtes,  and 
among  the  several  states,  although  such  of- 
fences may  be  done  on  land.    12  Pet.  78. 

(e)  This  section  has  no  application  to  the 
state  governments.     1  W.  C.  C.  499. 

ig)  The  president  has  no  power  to  suspend 
the  privilege  of  the  writ  of  habeas  corpus 
without  an  act  of  congress  to  authorise  it. 
9  Am.  L.  R.  524.  24  Law  Rep.  78.  4 
West.  L.  ^o.  449.  1  Pacific  L.  Mag.  360. 
The  effect  of  a  suspension  of  the  privilege 
of  the  writ  of  habeas  corpus  is  to  confer  on 
the  executive  the  power  immemorially  exer- 
eised  by  the  British  Crown,  before  the  passage 
of  the  habeas  corpus  act,  31  Car.  IL,  (but 
which  was  thenceforth  taken  away  by  that 
statute)  namely,  the  power  to  arrest,  by 
warrant,  for  treason  in  generality,  or  sus- 
picion of  treason  or  treasonable  practices, 
without  specially  expressing  the  nature  of  the 
treasonable  acts  charged,  as  required  by  the 
habeas  corpus  act,  and  to  imprison  the  party 
so  arrested  on  such  warrant,  for  an  indeiSnite 
period,  without  bail  or  trial.  See  And.  297, 
pi.  305.  1  Hallam  Const.  Hist.  252.  In  the 
exercise  of  such  a  power,  there  must  be  a 
warrant,  and  it  must  be  for  treasonable  prac- 
tices. A  suspension  of  the  habeas  corpus  does 
not  oust  the  civil  courts  of  the  right  to  inquire 
into  the  legality  of  the  detention  of  a  person 
claimed  to  have  been  enlisted  into  the  army, 
through  fraud  or  duress.  Such  power  is 
inconsistent  with  the  existence  of  a  free  govern- 
ment ;  it  is  without  precedent  to  justify  it ;  it 
is  against  the  spirit  of  the  constitution,  and 
of  all  the  foundations  on  which  it  is  erected. 
Binney  on  Habeas  Corpus,  part  III.  And  it 
has  been  held,  that  a  soldier  illegally  enlisted, 
and  not  charged  with  any  offence  against  tlie 
government,  oould  not  be  held  against  a  writ 
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8.  No  bill  of  attainder  or  ex  po$t  facto  law  shall  be  paMed.(a) 

4.  No  capitation,  or  other  direct  tax,  shall  be  laid,  unless  in  proportion  to  the 
census  or  enumeration  hereinbefore  directed  to  be  taken.(6) 

5.  No  tax  or  duty  shall  be  laid  on  articles  exported  from  any  state,  (c)  No  pre- 
ference shall  be  given,  by  any  regulation  of  commerce  or  revenue,  to  the  ports  of 
one  state  over  those  of  another ;  nor  shall  vessels  bound  to,  or  from,  one  state  be 
obliged  to  enter,  clear  or  pay  duties  in  another,  (c^ 

6.  No  money  shall  be  wiwn  from  the  treasury,  but  in  consequence  of  appropria- 
tions made  by  law 'y(e\  and  a  re^ar  statement  and  account  of  the  receipts  and  ex- 
penditures of  all  public  monev  shall  be  published  from  time  to  time. 

7.  No  title  of  nobility  shall  be  granted  by  the  United  States ;  and  no  person  hold- 
ing any  office  of  profit  or  trust  under  them,  shall,  without  the  consent  of  tne  congress, 
accept  of  any  present,  emolument,  office  (^)  or  title  of  any  kind  whatever,  from  any 
king,  prince  or  foreign  state. 

Sect.  X.  1.  No  state  shall  enter  into  any  treatr,  alliance  or  confederation ;  gnmt 
letters  of  marque  and  reprisal ;  coin  money ;  emit  bills  of  credit  ;(A)  make  anything 
but  gold  and  silver  coin  a  tender  in  payment  of  debts;  pass  any  bill  of  attainder,(t ; 
ex  post  facto  law,(ib)  or  law  impairing  the  obligation  of  contracts,(/)  or  grant  any 
title  of  nobility. 


of  habeas  oorpos,  under  the  act  of  1863,  snspenct- 
ing  the  privilege  of  the  writ.  44  Barb.  98. 
S^  See  -Hemp.  306.  2  Spr.  91.  A  imspension 
*'  of  the  priyilege  of  the  writ  of  habeas  corpus, 
does  not  suspend  the  writ  itself:  the  writ  issues 
as  a  matter  of  course  ;  and  on  its  return,  the 
court  decides  whether  the  applicant  is  denied  the 
right  of  proceeding  any  further.   4  Wall.  4. 

(a)  Where  no  other  time  is  fixed  for  the 
operation  of  a  penal  statute,  it  takes  effect 
from  the  time  of  its  passage  ;  and  ignorsnce 
of  the  existence  of  such  act  forms  no  legal 
excuse  for  a  riolation  of  it.  1  Gall.  6^.  £x 
post  facto  laws  are  such  as  create  or  aggrsTate 
crime,  or  increase  the  punishment,  or  change 
the  rules  of  evidence  for  the  purpose  of  con- 
Tiction.  3  Dall.  390.  4  Wall.  278.  The 
phrase  only  applies  to  penal  and  criminal  laws, 
which  inflict  forfeitures  or  punishments,  and 
not  to  civil  proceedings  which  affect  private 
rights  retrospectively.  8  Pet.  110.  17  How. 
463.  6  Cr.  138.  2  Gall.  138.  2  W.C.C  366. 
6  Binn.  271.  5  Ibid.  363-4.  4  S.  &  R.  364. 
1  W.  356.  There  is  nothing  in  the  constitution 
which  forbids  congress  to  pass  laws  violating 
the  obligation  of  contracts,  though  such  a 
power  is  denied  to  the  states.  Pet.  C.  C.  323. 
(6)  3  Dall.  171.  5  Wheat.  320-1.  8 
Wall.  533. 

(c)  A  state  law  imposing  a  stamp  duty  on 
bills  of  lading  is  unconstitutional.  24  How. 
169.  This  clause  does  not  apply  to  the  impo- 
sition of  tonnage  duties  on  foreign  vessels.  3 
Blatch.  140. 

(d)  A  state  law  requiring  the  payment  of 
pilotage  fees,  does  not  infringe  this  clause.  12 
How.  314-15.     See  18  Ibid.  421. 

(s)  Whether  the  public  moneys  at  the  dis- 
posal of  the  postmaster-general  are  technically 
in  the  treasury  or  not,  the  spirit  of  this  pro<> 
vision  applies  to  them,  and  ought  to  be  faith- 
fully observed  in  their  expenditure.  3  Opin. 
13.  No  other  remedy  exists  for  a  creditor  of 
the  government,  than  an  application  to  con- 
gress for  payment ;  he  cannot  have  a  lien  on 
the  public  propertyin  his  possession  or  custody. 
3  Hall  L.  J.  130.  2  Wh.  Cr.  Cas.  5l3. 
Nor  can  a  mandamus  issue  to  the  secretary  of 
the  treasury  to  cause  a  credit  to  be  entered  on 


the  books  of  the  department,  when  there  is  no 
special  law  requiring  such  a  credit  to  be  entered. 
11  Law  Rep.  448. 

(g)  Thus,  a  marshal  of  the  United  States 
cannot,  at  the  same  time,  hold  the  office  of 
commercial  agent  of  France.     6  Opin.  409. 

(h)  To  constitute  a  bill  of  credit  within  the 
constitution,  it  must  be  issued  by  a  state,  in- 
volve the  faith  of  the  state,  and  be  designed  to 
circulate  as  money,  on  the  credit  of  the  state, 
in  the  ordinary  uses  of  business.  11  Pet.  257. 
As  to  what  are  such  bills  of  credit ;  see  4  Ibid. 
410.  8  Ibid.  40.  10  How.  205.  13  IbicL 
12.     15  Ibid.  317-18.     3  Phila,  290. 

(t)  A  bill  of  attainder  is  a  legislative  act 
which  inflicts  punishment  without  a  judicial 
trial ;  the  states  cannot,  under  the  form  of  cre- 
ating a  qualification,  in  effect,  inflict  a  punish- 
ment for  a  past  act  which  was  not  punishable 
at  the  time  it  was  committed.    4  Wall.  277. 

ik)  See  suprOf  note  a.  The  constitution 
does  not  prohibit  the  states  from  passing  re- 
trospective laws  generally,  but  only  ex  poet 
facto  \tiw%.  8  Pet.  110.  11  Ibid.  420.  4  S. 
&  B.  364.  UN.  Y.  23.  7  W.  300.  4 
Wall.  172.  Retrospective  laws  divesting  vested 
rights  are  impolitic  and  unjust ;  but  they  are 
not  ex  post  facto  laws  within  the  meaning  of 
the  constitution,  nor  repugnant  to  its  pro- 
visions ;  2  Paine  74 ;  unless  they  impair  the 
obligation  of  a  contract.  10  How.  401* 
Should  a  statute  declare,  contrary  to  the  general 
principles  of  law,  that  contracts  found^  upon 
an  illegal  or  immoral  consideration,  whether 
in  existence  at  the  time  of  passing  the  statute, 
or  which  might  thereafter  be  entered  into, 
should  nevertheless  be  valid  and  binding  upon 
the  parties,  all  would  admit  the  retrospective 
character  of  such  an  enactment,  but  it  would 
not  be  repugnant  to  the  constitution  of  the 
United  States.  2  Pet.  412.  A  state  legisla- 
ture may,  constitutionally,  pass  a  private  act 
authorizing  a  court  to  decree,  on  the  petition  of 
an  administrator,  a  private  sale  of  the  real 
estate  of  an  intestate  for  payment  of  his  debts, 
though  it  require  no  notice  to  the  heirs,  and 
though  the  subject  be  regulated  by  a  general 
statute.     2  Wall.  210. 

(/)  This  provision  has  never  been  under- 
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2.  No  state  shall,  without  the  consent  of  the  congress,  lay  any  imposts  or  duties 
on  imports  (o)  or  exports,  except  what  may  he  ahsolutely  necessary  for  executing  its 
inspection  laws ;  and  the  net  produce  of  all  duties  and  imposts,  laid  by  any  state  on 
imports  or  exports,  shall  be  for  the  use  of  the  treasury  of  the  United  States;  and 
all  such  laws  shall  be  subject  to  the  revision  and  control  of  the  congress.  No  state 
shall,  without  the  consent  of  congress,  lay  any  duty  of  tonnage,(6)  keep  troops  or 
ships  of  war,  in  time  of  peace,  enter  into  any  agreement  or  compact  (c)  with 
another  state,  or  with  a  foreign  power,  or  engage  in  war,  unless  actually  invaded,  or 
in  such  imminent  danger  as  will  not  admit  of  delay. 

ARTICLE  n. 

or  THE  EXECUTITS. 

Sect.  I.  1.  The  executive  power  shall  be  vested  in  a  president  of  the  United 
States  of  America.(cf)  He  shall  hold  his  office  during  the  term  of  four  years,  and 
together  with  the  vice-president,  chosen  for  the  same  term,  be  elected  as  follows  : 

2.  Each  state  shall  appoint,  in  such  manner  as  the  legislature  thereof  may  direct. 


stood  to  embrace  other  contracts  than  those 
which  respect  property,  or  some  object  of  valae, 
and  confer  rights  which  may  be  asserted  in  a 
court  of  justice.  4  Wheat.  629.  A  private 
charter  is  snch  a  contract.  Ibid.  518.  2 
Wall.  10.  See  22  How.  865.  8  Wall.  210. 
An  act  incorporating  a  banking  institution.  4 
Pet.  514.  8  How.  133.  6  Ibid.  801.  15 
Ibid.  304.  I  Doug.  225.  A  grant  of  land 
by  the  legislature  of  a  state.  6  Cr.  87.  9  Ibid. 
43.  And  so  is  a  compact  between  two  states. 
8  Wheat.  1.  1  Sumn.  276.  And  see  2  Pars, 
on  Cont.  509.  An  appointment  to  a  salaried 
office,  however,  is  not  a  contract  within  the 
meaning  of  the  constitution.  10  How.  402. 
5  W.  4  S.  418.  6  8.  &  B.  322.  4  Barr 
49.  All  contracts  are  subject  to  the  right  of 
eminent  domain  existing  in  the  several  states  ; 
and  the  exercise  of  this  power  does  not  conflict 
with  the  constitution.  6  How.  507.  14  Ibid. 
80.  Nor  does  the  exercise  of  the  power  of 
taxation.  4  Pet.  514.  4  Wall.  143.  See  2 
C.  243.  So,  the  states  maypass  limitation  acts. 
3  Pet.  289-90.  5  Ibid.  457.  1  How.  315. 
8  Ibid.    168.    20  How.  23.  Exemption  laws. 

1  How.  815.  Insolvent  laws,  discharging  the 
person  of  a  debtor  from  imprisonment.  12 
Wheat.  370.  9  Pet.  329.  Recording  acts, 
pos^xming  an  elder  to  a  younger  title,  after  a 
limited  period.  3  Pet.  289.  And  laws  re- 
lating to  divorces.  4  Wheat.  629.  Whatever 
belongs  merely  to  the  remedy  may  bo  altered  ac- 
cording to  the  will  of  the  state,  provided  the 
alterations  do  not  impair  the  obligation  of 
the  contract;  3  Johns.  Cas.  75  ;  but  if  that 
effect  be  produced,  it  is  immaterial  whether 
it  be  done  by  acting  on  the  remedy  or  di- 
rectly on  the  contract  itself.  1  How.  816.  2 
Ibid.  608.  24  Ibid.  461.  The  extent  of 
change  is  not  material,  any  postponement  or 
acceleration  of  the  performance  of  the  contract 
impairs  its  obligation.  8  Wheat.  1,  75.  2 
How.   608.    And  see  Hemp.  313,  533,  536. 

2  C.  287.  4  Wr.  324.  8  Ibid.  313.  13  Ibid. 
299.  This  clause  does  not  affect  the  laws  of 
Texas  passed  before  its  admission  into  the 
Union.  11  How.  185.  14  Ibid.  79.  A  con- 
tract to  be  within  the  protection  of  this 
clause,  must  be  one  of  perfect  obligation.  22 
How.  365. 

It  has  been  decided  by  the  supreme  court 


of  the  United  States,  that  a  state  legislature 
may,  by  contract,  surrender  the  right  of  taxa- 
tion, as  to  the  property  of  a  corporation  ;  and 
that  a  succeeding  legislature  has  not  the  power 
to  pass  a  law  impairing  the  obligation  of  such 
a  contract.  16  How.  369.  18  Ibid.  331,  380, 
884.  1  Bl.  437.  Ibid.  474.  2  Ibid.  544. 
This  doctrine,  however,  has  been  repudiated 
by  the  supreme  courts  of  Pennsylvania  and 
Ohio.  6  C.  9.  I  Ohio  St.  563,623,591. 
3  Ibid.  578,  586.  7  Ibid.  481.  But  see  1  Wr. 
340,  where  it  is  held,  that  if  a  state  legislature, 
in  creating  a  corporation,  prescribe  a  law  of 
taxation,  and  expressly  release  the  power  to 
impose  further  taxes,  or  do  not  reserve  such 
power,  a  subsequent  tax  law  does  impair  the 
obligation  of  the  contract,  and  is  void. 

(a)  The  term  "  imports  "  embraces  only 
articles  from  foreign  nations,  subject  to  the 
payment  of  duties  to  the  United  States,  and 
not  merchandise  carried  from  one  state  to 
another.  10  Rich.  474.  8  Wall.  110,  123, 
148.  See  13  S.  &  B.  408.  12  Wheat.  419. 
3  Keyes  374. 

(6)  See  6  Wall.  31. 

(c)  These  words  are  used  in  their  broadest 
sense  ;  they  were  intended  to  cut  off  all  nego- 
tiation and  intercourse  betwen  the  state  au- 
thorities and  foreign  nations.  14  Pet.  572, 574. 
And  therefore,  no  state  can,  without  the  con- 
sent of  congress,  enter  into  any  agreement  or 
compact,  express  or  implied,  to  deliver  up 
fugitives  from  justice  from  a  foreign  state,  who 
may  be  found  within  its  limits.  Ibid.  3  Opin. 
661.  This  prohibition  is  political  in  its  cha- 
racter, and  has  no  reference  to  a  mere  matter 
of  contract,  or  to  the  grant  of  a  franchise 
which  in  nowise  conflicts  with  the  powers  de- 
legated to  the  general  government  of  the 
states.  14  Geo.  327.  A  compact  entered  into 
between  two  states,  with  the  assent  of  con- 
gress, is  binding  on  those  states,  and  the 
citizens  of  each.     1  McLean  185. 

(d)  An  act  done  by  one  president,  vesting  a 
right  in  a  citizen,  is  not  subject  to  review  or 
reversal  by  his  successor.  6  Opin.  605.  It 
has,  however,  been  held,  that  a  conditional 
pardon  granted  by  one  president,  may  be  re- 
voked by  his  successor,  before  delivery  to  the 
prisoner.  10  Int.  R.  Bee.  34«^  2  Am«L.  T. 
Hep.  180.  Digitized  by  LjOOQIC 
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a  number  of  electors  equal  to  tlie  whole  number  of  senators  and  representatives  to 
which  the  state  maj  be  entitled  in  the  congress ;  but  jio  senator  or  representative,  or 
person  holding  aji  office  of  trust  or  profit  under  the  United  States,  shall  be  ap- 
pointed an  elector. 

3.  [The  electors  shall  nfeet  in  their  respective  states,  and  vote  by  ballot  for  two 
persons,  of  whom  one  at  least  shall  not  be  an  inhabitant  of  the  same  state  with  them* 
selves.  And  thej  shall  make  a  list  of  all  the  persons  voted  for,  and  of  the  number 
of  votes  for  each ;  which  list  thej  shall  sign  and  certify  and  transmit  sealed  to  the 
seat  of  the  government  of  the  United  States,  directed  to  the  president  of  the  senate. 
The  president  of  the  senate  shall,  in  the  presence  of  the  senate  and  house  of  repre- 
sentatives, open  all  the  certificates,  and  the  votes  shall  then  be  counted.  The  persoa 
having  the  greatest  number  of  votes  shall  be  the  president,  if  such  number  be  a 
majority  of  the  whple  number  of  electors  appointed ;  and  if  there  be  more  than  one 
who  have  such  majority,  and  have  an  equal  number  of  votes,  then  the  house  of 
representatives  shall  immediately  choose  by  ballot  one  of  them  for  president ;  and  if 
no  person  have  a  majority,  then  from  the  five  highest  on  the  list  the  said  house 
shall  in  like  manner  choose  the  president  But  m  choosing  the  president,  the  votes 
shall  be  taken  by  states,  the  representation  from  each  state  having  one  vote ;  a 
quorum  for  this  purpose  shall  consist  of  a  member  or  members  from  two-thirds  of 
tne  states,  and  a  majority  of  all  the  states  shall  be  necessary  to  a  choice.  In  every 
case,  after  the  choice  of  the  president,  the  person  having  the  greatest  number  of 
votes  of  the  electors  shall  be  the  vice-president.  But  if  there  should  remain  two 
or  more  who  have  equal  votes,  the  senate  shall  choose  from  them  by  ballot  the  vice- 
president.]  (a) 

4.  The  congress  ma^  determine  the  time  of  choosing  the  elector8,(&)  and  the  day 
on  which  they  shall  give  their  votes ;  (c)  which  day  shall  be  the  same  throughout 
the  United  States. 

5.  No  person  except  a  natural  bom  citizen,  or  a  citizen  of  the  United  States  at 
the  time  of  the  adoption  of  this  constitution,  shall  be  eligible  to  the  office  of  presi- 
dent; neither  shall  any  person  be  eligible  to  that  office  who  shall  not  have  attained 
to  the  age  of  thirty-five  years,  and  been  fourteen  years  a  resident  within  the  United 
States. 

6.  In  case  of  the  removal  of  the  president  from  office,  or  of  his  death,  resignation 
or  inability  to  discharge  the  powers  and  duties  of  the  said  office,  the  same  shall 
devolve  on  the  vice-president,  and  the  congress  may  by  law  provide  for  the  case  of 
removal,  death,  resignation  or  inability,  both  of  the  president  and  vice-president, 
declaring  what  officer  shall  then  act  as  president,  and  such  officer  shall  act  accord- 
ingly until  the  dbability  be  removed,  or  a  president  shall  be  elected. 

7.  The  president  shul,  at  stated  times,  receive  for  his  services  a  compensatioOy 
which  shall  neither  be  increased  nor  diminbhed  during  the  period  for  which  he 
shall  have  been  elected,  and  he  shall  not  receive  within  that  period  any  other 
emolument  fVom  the  United  States,  or  any  of  them. 

8.  Before  he  enter  on  the  execution  of  his  office^  he  shall  take  the  following  oath 
or  affirmation : 

''I  do  solemnlv  swear,  (or  affirm,)  that  I  will  faith^lly  execute  the  office  of 
president  of  the  u  nited  States,  and  will,  to  the  best  of  my  ability,  preserve,  protect 
and  defend  the  constitution  of  the  United  States.'' 

Sect.  II.  1.  The  president  shall  be  commander-in-chief  of  the  army  and  navy 
of  the  United  States,(^)  and  of  the  militia  of  the  several  states,  when  called  into 
the  actual  service  of  the  United  States  ;(e)  he  may  require  the  opinion,  in  writing, 

(a)  This  clause  is  altogether  altered  and  commander-in-chief,  has  the  aathoritj,  without 

supplied  by  the  1 2th  amendment.  any  act  of  congress,  to  exercise  all  belligerent 

(6)  On  the  Tuesday  next  after  the  first  Mon-  rights,  such  as  to  institute  a  blockade.    24  Law 

day  in  November ;  by  act  23  January  1845.    5  Rep.  144.    18  Leg.  Int.  834.  filatch.  Ft.  Cat. 

Stat.  721.     1  Bright.  Dig.  254,  pi.  13.  69.     Or  to  levy  contributions  on  the  enemy. 

(c)  On  the  first  Wednesday  in  December;  9  How.  615.    16  Ibid.  164,  190. 

by  act  I  March  1792.  1  Stat.  329.     1  Bright.         («)  The  president  is  not  obliged  to  take. 
Dig.  253,  pi.  1.  personally,  the  command  of  the  militia,  when 

(d)  If  a  state  of  war  exist,  the  president,  as    called  into  the  service  of  the  general  govern- 
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of  the  priDcipal  officer  in  each  of  the  executive  departments,  upon  any  subject  re- 
lating to  the  duties  of  their  respective  offices ;  and  he  shall  have  power  to  grant 
reprieves  and  pardons  (a)  for  offences  against  the  United  States,  except  in  cases  of 
impeachment. 

2.  He  shall  have  power,  by  and  with  the  advice  and  consent  of  the  senate,  to 
make  treaties,  provided  two-thirds  of  the  senators  present  concur;  and  he  shall  nomi- 
Date,(6)  and  bj  and  with  the  advice  and  consent  of  the  senate,(c)  shall  appoint  (<£) 
ambassadors,  other  public  ministers  (e)  and  consuls,  judges  of  the  supreme  court, 
and  all  oUier  officers  of  the  United  States,  whose  appointments  are  not  herein  other- 
wise provided  for,  and  which  shall  be  established  by  law.(y)  But  the  congress  may 
by  law  vest  the  appointment  of  such  inferior  officers,  (A)  as  they  think  proper,  in  the 
president  alone,  in  the  courts  of  law,  or  in  the  heads  of  departments. 

3.  The  president  shall  have  power  to  fill  up  all  vacancies  that  may  happen  during 


ment,  bat  he  may  place  them  under  the  com- 
mand of  offleers  of  the  army  of  the  United 
States,  to  whom,  in  his  absence,  he  may  dele- 
gate the  powers  vested  in  him  by  the  constitu- 
tion. Any  officer  of  the  army  may,  therefore, 
be  required,  by  orders  emanating  from  the 
president,  to  perform  the  approprinte  duties  of 
his  station,  in  the  militia,  when  in  the  service 
of  the  United  States,  whenever  the  public 
interest  shall  so  require.  But  this  power  must 
be  exercised  in  strict  accordance  with  the  right 
of  appointment  of  militia  officers,  which  is  ex- 
pressly reserved  to  the  states.  2  Opin.  TH- 
IS.   See  2  Story  Const.  §  1490-2. 

(a)  He  may  pardon  as  well  before  trial  and 
conviction  as  afterwards.  6  Opin.  20.  And 
after  the  expiration  of  the  imprisonment,  which 
forms  a  pajrt  of  the  sentence.  1  Fhila.  302. 
9  Opin.  478.  And  he  may  remit  a  fine  after  the 
death  of  the  offender.  11  Ibid.  35.  He  may 
grant  a  conditional  pardon  ;  18  How.  807  ;  1 
Opin.  341 :  provided  the  condition  be  com- 
patible with  the  genius  of  our  constitution  and 
laws.  Ibid.  482.  Where  the  condition  is 
such  that  the  government  has  no  power  to 
carry  into  effiBCt,  the  pardon  will  be  in  effect 
unconditional.  5-  Ibid.  368.  See  8  W.  &  8. 
197.  7  Pet.  161.  1  Parker  C.  B.  47.  3 
Johns.  Cas.  333.  8  Opin.  281.  The  pardon- 
ing power  includes  that  of  remitting  fines, 
penalties  and  forfeitures  under  the  revenue 
laws  ;  2  Opin.  329  ;  passeoKer  laws  ;  6  Ibid. 
393 ;  the  laws  prohibiting  the  slave  trade  ;  4 
Ibid.  573  ;  fines  imposed  on  defaulting  jurors ; 
3  Ibid.  317:4  Ibid.  458  ;  for  a  contempt  of 
court ;  3  Ibid.  622 ;  and  in  criminal  cases ;  Ibid. 
418.  And  the  same  power  is  possessed  over 
^  judgment  after  security  for  its  payment 
shall  have  been  given  as  before.  Ibid.  But 
the  president  has  no  power  to  remit  the  for- 
feiture of  a  bail-bond.  4  Ibid.  144.  Nor  a 
eondemnation  as  prize  of  war.  10  Opin*  452. 
Nor  a  forfeited  recognisance.  11  Opin.  124. 
Nor,  it  seems,  can  he,  by  a  pardon,  defeat  a 
legal  interest  or  right  which  has  become  vested 
in  a  private  citisen ;  as,  for  example,  the  vested 
right  of  an  officer  making  a  seizure.  4  W.  C. 
C.  64.  4  Opin.  576.  6  Ibid.  615.  And  see 
5  Urid.  532,  579.  The  grant  of  the  pardoning 
power  neither  requires  nor  authorizes  the  presi- 
dent to  re-examine  the  case  upon  new  facts ; 
nor  to  grant  a  pardon  upon  the  assumption  of 
the  new  facts  alleged.    1  Opin.  359.    A  par- 


don is  a  private  though  official  act ;  and  it 
must  be  delivered  to  and  accepted  by  the  crimi- 
nal, and  cannot  be  noticed  by  the  court,  unless 
brought  before  it  judicially  by  plea,  motion  or 
otherwise.  7  Pet.  150.  The  president  alone 
can  pardon  offences  committed  in  a  territory, 
in  violation  of  acts  of  congress.  7  Opin.  561. 
He  has  power  to  order  a  nolU  prosequi  in  any 
stage  of  a  criminal  proceeding,  in  the  name  of 
the  United  States.     5  Ibid.  729. 

As  to  the  effect  of  a  pardon,  see  2  Wh.  453. 
1  Chit.  Cr.  L.  770  n.  1  Or.  329.  6  Wall. 
766. 

(6)  The  nomination  and  appointment  are 
voluntary  acts  and  distinct  from  the  commis- 
sioning. 1  Cr.  155-6.  Even  after  confirma- 
tion, the  president  may,  in  his  discretion, 
withhold  a  commission  ;  and  until  a  commis- 
sion has  been  signed,  the  appointment  is  not 
fully  consummate.  4  Opin.  218.  9  Ibid.  297. 

(c)  The  senate  cannot  originate  an  appoint- 
ment ;  its  constitutional  action  is  confined  to  a 
simple  affirmation  or  rejection  of  the  presi- 
dent's nominations  ;  and  such  nominations  fail 
whenever  it  disagrees  with  them.  3  Opin.  188. 
Congress  have  no  power  to  enlarge  the  term  of 
one  holding  for  a  fixed  period.  16  Am.  L.  R. 
786.    8  Int.  R.  Bee.  137. 

(<Q  The  power  of  the  president  to  appoint  to 
office,  necessarily  includes  the  power  to  remove 
all  officers  appointed  and  commissioned  by 
him,  where  the  constitution  has  not  otherwise 
provided.  Therefore,  he  may  remove  a  terri- 
ritorial  judge,  in  his  discretion.  5  Opin.  288. 
3  Ibid.  673.  4  Ibid.  603,  608-9.  4  Elliott's 
Debates  .350.     13  Pet.  259. 

(«)  This  gives  him  power  to  appoint  diplo- 
matic agents  of  any  rank,  at  any  place,  and  at 
any  time,  in  his  discretion,  subject  to  the  ap- 
probation of  the  senate  ;  and  this  power  cannot 
be  limited  by  act  of  congress.     7  Opin.  186. 

(g)  The  effoct  of  this  and  the  other  clauses 
in  the  constitution  on  the  subject  of  appoint- 
ments to  office,  is,  to  declare  that  all  offices 
under  the  federal  government,  except  in  cases 
where  the  constimtion  itself  may  otherwise  pro- 
vide, shall  be  established  by  law.  2  Brock. 
96. 

(h)  Clerks  of  courts  are  such  officers  ;  and 
in  such  cases  the  power  of  removal  is  incident 
to  the  power  of  appointment.  13  Pet.  230, 
259. 
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the  recess  of  the  senate,(a)  by  granting  commissions  which  shall  expire  at  the  end 
of  their  next  session.  (5) 

Sect.  III.  He  shall,  from  time  to  time,  give  to  the  congress  infonnation  of  the 
state  of  the  Union,  and  recommend  to  their  consideration  snch  measures  as  he  shall 
judge  necessary  and  expedient.  He  may,  on  extraordinary  occasions,  convene  both 
houses,  or  either  of  them ;  and  in  case  oi  disagreement  between  them,  with  respect 
to  the  time  of  adjournment,  he  may  adjourn  them  to  such  time  as  he  shall  think 
proper.  He  shall  receive  ambassadors  and  other  public  ministers.  He  shall  take 
care  that  the  laws  be  faithfully  executed  :(c)  and  shall  commission  all  the  officers  of 
the  United  Stotes. 

Sect.  IY.  The  president,  vice-president,  and  all  civil  officers  (c?)  of  the  United 
States,  shall  be  removed  from  office  on  impeachment  for^  and  conviction  of,  treason, 
bribery,  or  other  high  crimes  and  mi8demeanorB.(e} 

ARTICLE  in. 

or  THE  JUDICIARY. 

Sect.  1.  The  judicial  power  of  the  United  States(^)  shall  be  vested  in  one 
supreme  court,  and  in  such  inferior  courts  as  the  congress  may,  from  time  to  time, 
ordain  and  e8tablish.(A)    The  judees,  both  of  the  supreme  and  inferior  courts,  shall 


hold  their  offices  during  good  behavior  ;(i^  and  shall,  at  stated  times,  receive  for 
their  services,  a  compensation,  which  shall  not  be  diminished  during  their  con- 


tinuance in  office.(A;) 

(a)  He  has  no  power,  during  a  recess  of  the 
senate,  to  fill  a  Tacancy  that  occurred,  hj  ex- 
piration of  commission,  during  a  previous 
session.  16  Am.  L.  B.  786.  8  Int.  B.  Bee. 
137.  Nor  can  he  make  an  original  appoint- 
ment, during  the  recess,  to  an  office  created  at 
the  previous  session.  Schenck  v.  Peay,  Cir- 
cuit Court,  Arkansas,  April  1869,  Pamph. 
11.  Breeso  68.  Serg.  Const.  Law  373.  Nor 
can  he  fill  a  vacancy,  which  occurred  during  a 
previous  recess,  a  session  of  the  senate  having 
intervened.  1  Cong.  El.  Cas.  874.  2  Ibid. 
612,  613.  As  to  what  is  deemed  a  session  of 
the  senate,  and  what  is  deemed  a  recess,  see 
16  Am.  L.  B.  786.     8  Int.  B.  Beo.  137. 

(6)  The  commission  of  an  officer  appointed 
during  a  recess,  who  is  afterwards  nominated 
and  rejected,  is  not  thereby  determined  ;  it 
continues  in  force  to  the  end  of  the  next  ses- 
sion, unless  sooner  determined  by  the  presi- 
dent.    2  Opin.  336.     4  Ibid.  30. 

(c)  If  hostilities  be  actually  waged  against 
the  constitution  and  laws,  and  assume  the  di- 
mensions of  a  general  war,  it  is  the  duty  of  the 
president  to  prosecute  opposing  hostilities,  of- 
ensive  as  well  as  defensive,  upon  such  a  pro- 
portional scale  as  may  be  necessary  to  re- 
establish, or  to  support  and  maintain  the 
government.  The  General  Parkhill,  U.  S. 
Dist.  Court.  £.  Penn.  19  July  1861.  As  inci- 
dent to  this  power,  he  has  authority  to  appoint 
commissioners  and  agents  to  make  investiga- 
tions required  by  acts  or  resolutions  of  con- 
gress ;  but  cannot  pay  them,  except  from  an 
appropriation  for  that  purpose.  4  Opin.  248. 
It  is  not,  in  general,  judicious  for  him,  in  the 
exercise  of  this  power,  to  interfere  with  the 
functions  of  subordinate  officers  further  than  to 
remove  them  for  any  neglect  or  abuse  of  their 
official  trust.  5  Ibid.  287.  But  where  com- 
binations exist  among  the  citizens  of  one  of 
the  states  to  obstruct  or  defeat  the  execution  of 
acts  of  congress,  and  the  question  of  the  con- 


stitutionality of  such  laws  is  made  in  aoitt 
against  a  marshal  of  the  United  States,  the 
president  is  justified  in  assuming  his  defence 
on  behalf  of  the  United  States.  6  Ibid.  220, 
500.  The  president  cannot  be  restrained,  by 
injunction,  from  carrying  into  effect  an  act  of 
congress,  on  the  ground  of  its  alleged  anoon- 
stitutionality.     4  Wall.  475. 

(<f )  A  senator  or  representative  in  congreM 
is  not  such  civil  officer.  Blount's  Trial  22, 
102.  Whart.  St.  Tr.  260,  816.  1  Story  Const* 
{{  793,  802.  Nor  is  a  territorial  judge,  not 
being  a  constitutional,  but  a  legislative  offioei 
only.     3  Opin.  409. 

(e)  No  previous  statute  is  necessary  to  au- 
thorize an  impeachment  for  any  official  mis- 
conduct.  What  are,  and  what  are  not  higl 
crimes  and  misdemeanors,  is  to  be  ascertained 
by  a  recurrence  to  the  rules  of  the  cominoa 
law.  1  Story  Const.  {  799.  For  the  roles  oi 
proceeding  prescribed  in  cases  of  impeai^' 
ment,  see  Peck's  Trial  56-9 ;  1  Johns.  Trial 
13. 

(g)  The  jurisdiction  of  the  courta  €»f  Urn 
United  States,  depends  exclusively  on  tin 
constitution  and  laws  of  the  United  StatM 
1  Brock.  203.  See  1  Pet.  511.  1  Cart.  Comm. 
{  4.  Hemp.  320,  444.  They  are  not  regardec 
in  the  state  courts  as  the  courts  of  anotfaei 
sovereign.     8  P.  F.  Sm.  26,  43. 

(AJ  Congress  having  the  power  to  e8ta.bli$| 
inferior  courts,  must  as  a  necessary  conse 
quence  have  the  right  to  define  their  respectiin 
jurisdictions.  8  How.  448-9.  See  9  Wheat 
788. 

(i)  Courts  in  which  the  judges  hold  tbei 
offices  for  a  specific  number  of  years,  are  no 
constitutional  courts,  in  which  the  jndicia 
powers  conferred  by  the  constitution  csoi  bi 
deposited.     1  Pet.  511,  546. 

(ib)  This  prohibits  the  imposition  of  a  taa 
upon  a  judge's  salary.    5  W.  &  S.  415. 
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Sect.  II.  1.  The  jadioial  power  shall  extend  to  all  cases,ra)  in  law  (5)  and 
eqaitj,(e)  arising  TcQ  under  this  constitution,  the  laws  of  the  United  States,  and 
treaties  made,  or  wnieh  shall  he  made  under  their  authority ;  to  all  cases  affecting(e) 
amhassadors,  other  puhlio  ministers,  and  consuls ;  (jg)  to  all  cases  of  admiralty  and 
maritime  jurisdiction )  (h)  to  controversies  to  which  the  United  States  shall  he  a 
party  ;(t)  to  controversies  hetween  two  or  more  states  ;(A;)  between  a  state  and 
citixens  of  another  state ;(/)  between  citizens  of  different  states  ;(nt)  between 


(a)  A  "  eaie  "  ariMs,  within  die  meaning 
of  the  oonttitation,  whenerer  anj  question 
respecting  the  oonstitotion,  laws  or  treaties 
of  the  United  States  has  assumed  such  a 
form,  that  the  judicial  power  is  capahle  of 
acting  on  it.     9  Wheit.  819. 

(6)  Bj  <*  cases  in  Utw^*^  are  to  he  understood 
suits  in  which  legal  rights  are  to  be  ascer- 
tained and  determined,  in  contradistinction 
to  those  where  equitable  rights  alone  are 
recognised  and  equitable  remedies  adminis- 
tered ;  or  where  the  proceeding  is  in  the 
admiralty.  8  Pet.  447.  8  Wheat.  SIS.  SO 
How.  565. 

(e)  By  '*  cases  in  equitif,**  are  to  be  under- 
stood suits  in  which  relief  is  sought  according 
to  the  principles  and  practice  of  the  equity 
jurisdiction  as  established  in  English  juris- 
prudence. 8  Wheat.  SSS-8.  4  Ibid.  108.  S 
McLean  570-1.  4  Ibid.  18.  S  Sumn.  401. 
5  Bias.  95.  S  Cnrt.  C.  C.  465.  And  see  1 
Curt.  Comm.  {  S7-9. 

(<f)  A  case  is  said  to  *' arise*'  under  the 
constitution  or  a  law  of  the  United  States 
whenerer  its  correct  decision  depends  on  the 
construction  of  either.  6  Wheat.  379.  A  bill 
in  equity  to  enforce  specific  performance  of  a 
contract  to  oonrey  a  patent,  is  not  **  a  case 
arising  under  the  laws  of  the  United  States  " 
as  to  patents,  so  as  alone  to  give  jurisdiction 
to  its  courts.     1  W.  &  M.  84. 

(«)  The  federal  courts  hare  jurisdiction  of 
all  suits  "  affecting  *'  public  ministers,  al- 
though they  may  not  be  parties  to  the  record. 
9  Wheat.  854-5.  See  1 1  Wheat.  467.  S  Dall. 
297. 

(g)  Hie  recognition  of  the  executive  of  the 
United  States  is  conclusive  as  to  the  public 
character  of  the  party.  4  Dall.  821.  4  W.  C. 
C.  531. 

(k)  This  embraces  what  was  known  and 
understood  in  the  United  States,  as  the  ad- 
miralty and  maritime  jurisdiction,  at  the  time 
when  the  constitution  was  adopted.  12  How. 
443.  6  Ibid.  844.  5  Ibid.  441.  5  Am.  L.  R. 
408.  DaTcisSS.  1  Newb.  101.  6  Am.  L.  R. 
296.  4  Wall.  555.  The  jurisdiction  of  the 
admiralty  courts  in  diis  country,  at  the  time 
of  the  revolution,  and  for  a  century  before, 
was  more  extensive  than  that  of  the  high 
court  of  admiralty  in  England.  Ibid.  This 
jurisdiction  extends  to  the  navigable  lakes  and 
rivers  of  the  United  States,  widout  regard  to 
the  ebb  and  flow  of  the  tides  of  the  ocean. 
12  How.  448.  1  Newb.  1,  197,  205.  20  How. 
296.  22  Ibid.  56.  It  embraces  all  maritime 
contracts,  wheresoever  the  same  may  be  made 
or  executed,  and  whatever  may  be  the  form 
of  the  stipulations ;  and  also  all  torts  and 
injuries  committed  upon  waters  within  its 
jurisdiction.  2  Gall.  898.  2  Curt.  C.  C.  322. 
1    Spr.   236.    5  Am.  L.   R.   280.     8  Mas. 


242.  2  Story  176.  All  crimes  and  offences 
against  the  laws  of  the  United  States.  4  W. 
C.  C.  871.  8  Wheat.  836.  And  all  cases 
of  seizures  for  breaches  of  the  revenue  laws, 
and  those  made  in  the  exercise  of  the  rights 
of  war.  3  Dall.  297.  2  Cr.  406.  4  Ibid. 
443.  1  Wheat.  9,  20.  6  How.  844.  The 
admiralty  has  also  jurisdiction  of  suits  for 
repairs  and  necessaries  furnished  to  ships  in  a 
foreign  port,  or  in  the  ports  of  a  state  to 
which  they  do  not  belong.  4  Wheat.  438. 
7  Pet.  824.  1  Sumn.  78.  2  Story  455.  2 
W.  ft  M.  92.  Dav.  71.  4  W.  C.  C.  458. 
Bee  78.  1  Spr.  89,  178,  453.  But  it  does 
not  extend  to  cases  where  a  lien  is  claimed  for 
repairs  or  supplies  furnished  to  a  vessel  in  her 
home  port.  20  How.  393.  22  Ibid.  129.  1 
Bl.  522.  The  admiralty  jurisdiction  conferred 
upon  the  federal  courts,  by  the  constitution,  is 
exclusive  of  the  state  courts.  4  Wall.  411, 
556.     7  Ibid.  624.     54  Barb.  200. 

(t)  Congress  never  having  authorised  suits 
to  be  brought  against  the  United  States,  no 
such  action  can  be  commenced  or  prosecuted. 
6  Wheat.  411-12.  See  18  How.  283.  4  Ibid. 
286.  9  Ibid.  886.  But  this  does  not  prevent 
the  exercise  of  appellate  jurisdiction,  to  obtain 
by  writ  of  error  a  reversal  of  a  judgment 
which  has  been  rendered  in  favor  of  the 
United  States.  Ibid.  Nor  does  it  preclude 
individuals,  when  sued  by  the  United  States, 
from  availing  themselves  of  credits  or  set-offii 
against  the  United  States.  15  Pet.  392.  See 
act  24  February  1855,  erecting  the  Court  of 
Claims.     1  Bright.  Dig.  198. 

ik)  Tliis  includes  a  suit  brought  by  one 
state  against  another,  to  determine  a  question 
of  disputed  boundary.  12  Pet.  657.  The 
individual  states  having  submitted  their  in- 
terfering territorial  claims  to  the  judiciary 
of  the  United  States,  are,  in  respect  to  those 
rights,  to  be  deemed  to  have  ceded  their 
sovereignty  to  the  United  States,  and  to  be  so 
far  considered  as  corporations.  2  Johns.  Cas. 
423.  This  clause  only  applies  to  those  states 
that  are  members  of  the  Union,  and  public 
bodies  owing  obedience  and  conformity  to  its 
constitution  and  laws.  5  How.  377.  And  a 
state  is  within  the  operation  of  this  clause 
only  when  it  is  a  party  to  the  record,  as  a 
plaintiff  or  defendant,  in  its  political  capacity. 
9  Wheat.  738.     1  Curt.  Comm.  {  63. 

(/)  See  13  How.  518.  The  11th  article  of 
the  amendments,  has  forbidden  suits  by  indi- 
vidual citizens  against  the  states. 

(m)  This  clause  does  not  embrace  cases 
where  one  of  the  parties  is  a  citizen  of  a  terri- 
tory or  of  the  District  of  Columbia.  2  Cr. 
445.  1  Wheat.  91.  Citizenship,  when  spoken 
of  in  the  constitution,  in  reference  to  the  juris- 
diction of  the  federal  courts,  means  nothing 
more  than  residence.   8  W.  C.  C.  546.    6  Pet. 
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citizens  of  the  same  state  claiming  lands  under  grants  of  different  states, (a)  and 
between  a  state,  or  the  citizens  thereof,  and  foreign  state8,(&)  citizens  or  sabject8.(€) 

2.  In  all  cases  affecting  ambas8adors,(<f)  other  public  ministers  and  oon8ul8,(eS 
and  those  in  which  a  state  shall  be  party,(^)  the  supreme  court  shall  have  original 
jurisdiction. (A)  In  all  the  other  oases  before  mentioned,(t)  the  supreme  court  shall 
have  appellate  jurisdiction,  both  as  to  law  and  fact,  with  such  exceptions  and  under 
such  regulations  as  the  congress  shall  make.  (A;) 

3.  The  trial  of  all  crimes,  except  in  cases  of  impeachment,  shall  be  by  jury ;(?) 
and  such  trial  shall  be  held  in  the  state  where  the  said  crimes  shall  have  been  com- 
mitted; but  when  not  committed  within  any  state,  the  trial  shall  be  at  such  place  or 
places  as  the  congress  may  by  law  haye  directed. 


761.  6  How.  168.  4  W.  C.  0.  lOl.  A  cor- 
poration  created  by,  and  transacting  btuinest 
in  a  state,  is  to  be  deemed  an  inhabitant  of  the 
state,  capable  of  being  treated  as  a  citiien,  for 
all  purposes  of  suing  and  being  sued.  2  How.  ' 
497.  16  Ibid.  314.  1  Grant  420.  S  Story 
7  6.  The  judiciary  act  confines  the  jurisdiction, 
on  the  ground  of  citizenship,  to  cases  where 
the  suit  is  between  a  citizen  of  a  state  where 
the  suit  is  brought,  and  a  citizen  of  another 
state ;  and,  although  the  constitution  gives  a 
broader  extent  to  the  judicial  power,  the  actual 
jurisdiction  of  the  circuit  courts  is  gOTemed  by 
the  act  of  congress.  2  Paine  103.  3  Blatch. 
84.  (But  see  act  28  February  1839  ;  1  Bright. 
Dig.  15,  pi.  2.)  So,  too,  in  the  same  act,  there 
is  an  exception,  that  where  suit  is  brought  in 
favor  of  an  assignee,  there  shall  be  no  juris- 
diction, unless  suit  could  have  been  brought  in 
the  courts  of  the  United  States,  had  no  assign- 
ment been  made ;  this  is  a  restriction  on  the 
jurisdiction  conferred  by  the  constitution ;  and 
yet,  this  provision  has  been  sustained  by  the  su- 
preme court,  since  its  organ ization .  4*McLean 
122.  8  How.  441.  The  constitution  has  de- 
fined the  limits  of  the  judicial  power,  but  has 
not  prescribed  how  much  of  it  shall  be  exercised 
by  the  circuit  courts.  4  Dall.  10.  7  Cr.  506. 
12  Pet  616.  3  How.  245.  It  is  well  under- 
stood, by  those  experienced  in  the  jurisprudence 
of  the  United  States,  that  congress  has  conferred 
upon  the  federal  courts  but  a  portion  of  the 
jurisdiction  contemplated  by  the  constitution. 
4  Am.  L.  R.  593. 

(a)  Cases  of  grants  made  by  different  states 
are  within  the  jurisdiction,  notwithstanding  one 
of  the  states,  at  the  time  of  the  first  grant,  was 
part  of  the  other.  9  Cr.  292.  It  is  the  grant 
which  passes  the  legal  title,  and  if  the  contro- 
versy be  founded  upon  the  conflicting  grants  of 
difl^erent  states,  the  federal  courts  have  juris- 
diction, whatever  may  have  been  the  prior  equi- 
table title  of  the  parties.    2  Wheat.  377. 

(6)  An  Indian  tribe,  or  nation,  within  the 
United  States,  is  not  a  *'  foreign  state,"  with- 
in the  meaning  of  this  clause.     5  Pet.  1. 

(c)  If  the  party  to  the  record  be  an  alien,  he 
is  within  this  clause,  whether  he  sue  in  his  own 
right,  or  as  trustee,  if  he  have  a  substantive 
interest  as  a  trustee.  4  Cr.  306.  And  if  the 
nominal  plaintiff',  although  a  citizen,  sue  for 
the  use  of  an  alien,  who  is  the  real  party  in  in- 
terest, the  case  is  within  the  jurisdiction.  5 
Ibid.  303.  A  foreign  corporation  is  an  alien 
for  this  purpose.  8  Wheat.  464.  But  in  all 
these  cases  the  opposite  party  must  be  a  citizen, 
and  this  must  appear  from  the  record.  2  Pet. 
136.    A  mere  declaration  of  intention  to  be- 


eome  a  citizen,  under  the  naturalization  laws, 
is  not  sufficient  to  prevent  an  alien  from  being 
regarded  as  a  foreign  subject  within  the  mean- 
ing of  this  clause.     8  Wall.  Jr. 

(d)  See  ante  27,  notes  (<)  and  (g). 

(«)  A  state  court  has  no  jurisdiction  of  a 
suit  against  a  consul ;  and  whenever  this  defect 
of  jurisdiction  is  suggested,  the  court  will  quash 
the  proceedings.  It  is  not  necessary  that  it 
should  be  by  plea,  before  general  imparlance. 

1  Binn.  138.  6  Pet.  41.  7  Ibid.  276.  5  S. 
&  B.  545.  2  Duer  656.  2  Ben.  240.  A 
consul  may,  however,  be  summoned  as  gar- 
nishee in  an  attachment  flrom  a  state  court.  2 
M.  242,  The  jurisdiction  of  the  supreme 
court  in  suits  against  consuls,  although  origi- 
nal, is  not  exclusive  of  the  circuit  courts.  4 
Blatch.  50. 

{g)  The  circuit  courts  have  no  jurisdiction 
of  a  suit  against  a  sUte.  4  W.  C.  C.  199.  In 
such  cases,  the  supreme  court  derives  its  origi- 
nal jurisdiction  directly  from  the  constitution. 
24  How.  66.  A  suit  by  or  against  the  governor 
of  a  state,  as  such,  in  his  official  capacity,  is  a 
suit  by  or  against  the  state.  Ibid.  4  W.  C.  C. 
344.  A  state,  however,  may  be  a  plaintiff  in 
a  circuit  court.     35  Qeo.  315. 

(h)  This  is  a  negation  of  original  jurisdic- 
tion in  all  other  cases.  26  Law  Rep.  340.  In 
those  cases  in  which  original  jurisdiction  it 
given  to  the  supreme  court,  founded  on  the 
character  of  the  parties,  the  judicial  pow^  of 
the  United  States  cannot  be  exercised  in  its  ap- 
pellate form.  9  Wheat.  820.  But  if  a  case 
draw  in  question  the  laws,  constitution  or  trea- 
ties of  the  United  States,  though  a  state  be  a 
party,  the  jurisdiction  of  the  federal  courts  is 
appellate ;  for  in  such  case,  the  jurisdiction  is 
founded,  not  upon  the  character  of  the  parties, 
but  upon  the  nature  of  the  controversy.  6 
Wheat.  392.     1  Ibid.  337. 

(i)  Congress  has  no  power  to  confer  origi- 
nal jurisdiction  on  the  supreme  court,  in  other 
cases  than  those  enumerated  in  this  section.  1 
Cr.  137.  5  How.  176,  191>2.  14  How.  119. 
A  state  may  sue  an  individual  in  a  circuit  court. 
35  Geo.  315. 

{k)  The  supreme  court  has  no  power  to  re- 
view, by  certiorari,  the  proceedings  of  a  mili- 
tary commission.     1  Wall.  243. 

(/)  This  does  not  constitute  them  judges 
of  the  law  in  criminal  cases.  1  Curt.  C.  C. 
23,  49.     Bald.  510.     2  Sumn.  240.     And  see 

2  Blackf.  (Ind.)  152.  13  N.  H.  536.  10  Met. 
263.  Wharton  on  Homicide  481.  It  only  em- 
braces those  crimes  which  by  former  laws  and 
customs  had  been  tried  by  jury.  Wall.  C.  C. 
106.  o 
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Sbot.  m.  1.  Treason  against  the  United  States  sliall  consist  only  in  levying  war 
against  theni,(a)  or  in  adhering  to  their  enemies,  giving  them  aid  and  comfort  No 
person  shall  he  convicted  of  treason  unless  on  the  testimony  of  two  witnesses  to  the 
same  overt  act,(&)  or  on  confession  in  open  court 

2.  The  congress  shall  have  power  to  declare  the  punishmeiit  of  treason,  but  no 
attainder  of  treason  shall  work  corruption  of  blood,  or  forfeiture,  except  during  the 
life  of  the  person  attainted. 

ARTICLE  IV. 

Sect.  I.  Full  &ith  and  credit  shall  be  given  in  each  state  to  the  public  acts, 
records,  and  judicial  proceedings  of  every  other  state.(c)  And  the  congress  may, 
by  general  laws,  prescribe  the  manner  in  which  such  acts,  records  and  proceedings 
shall  be  proved,  and  the  effect  thereof.(cf) 

Sect.  II.  1.  The  citisens  of  each  state  (e)  shall  be  entitled  to  all  privileges  and 
immunities  (y)  of  citisens  in  the  several  6tates.(A) 


(a)  There  must  !>e  an  actually  lerying  of 
war ;  a  conspiracy  to  sabrert  the  government 
bj  force  is  not  treason  ;  nor  is  the  mere  enlist- 
ment of  men,  who  are  not  assembled,  a  lery- 
injf  of  war.  2  Or.  75.  S  Wall.  Jr.  140.  IWd. 
136.  4  Am.  L.  J.  83.  And  no  man  can  be 
convicted  of  treason  who  was  not  present  when 
the  war  was  levied.  S  Bnrr's  Trial  401,  439. 
See  4  Phila.  896. 

(6)  This,  it  seems,  refers  to  the  proofs  on 
the  trial,  and  not  to  th'e  preliminary  hearing 
before  the  committing  magistrate,  or  the  pro- 
ceeding before  the  grand  inquest.  8  Wall.  Jr. 
138.  1  Burr's  Trial  196.  4  Fhila.  896.  But 
see  Fries's  Trial  14.     Whart.  St.  Tr.  480. 

(e)  A  judgment  of  a  state  court  has  the 
same  credit,  validity  and  effect,  in  everj  other 
court  within  the  United  States,  which  it  had  in 
the  state  where  it  was  rendered.  8  Wlieat. 
234.  Crabbe  185.  And  it  matters  not  that  it 
was  commenced  bj  an  attachment  of  property, 
if  the  defendant  afterwards  appeared  and  took 
defence.  6  Wheat.  129.  Such  judgments,  as 
far  as  the  court  rendering  them  had  jurisdiction, 
are  to  have,  in  all  courts,  full  faith  and  credit, 
in  which  the  merits  of  the  judgment  are  never 
put  in  issue,  with  the  qualification,  that  it  ap- 
pean  by  the  record  that  the  party  had  notice. 
10  8.  &  R.  242.  They  have  not,  however,  by 
the  act  of  congress,  full  power  and  conclusive 
effect,  but  only  tuck  effect  as  they  possessed  in 
the  state  whence  they  were  taken.  3  W.  C. 
C.  17.  9  How.  528.  And  therefore,  whatever 
pleas  would  be  good  therein,  in  such  state,  and 
none  others,  can  be  pleaded  in  any  other  court 
within  the  United  States.  3  Wheat.  234.  7 
Cr.  484.  Thus,  it  would  be  competent  to  show 
that  the  judgment  was  obtained  by  fraud  ;  or 
that  the  court  rendering  it  had  no  jurisdiction. 
2  Paine  502.  7  W.  ft  S.  447.  A  state  law 
which  destroys  the  right  of  a  party  to  en  force  a 
judgment  regularly  obtained  in  another  state,  is 
unconstitutional.     5  Wall.  290. 

(d)  See  Act  26  May  1790,  1  Bright.  Dig. 
265,  pi.  9.  The  legislation  of  congress 
amounu  to  this— that  the  judgment  of  another 
state  shall  be  record  evidence  of  the  demand, 
and  that  the  d^endant,  when  sued  on  the 
jndgment,  cannot  go  behind  it  and  controvert 
the  contract,  or  other  cause  of  action,  on 
which  the  judgment  is  founded ;  that  it  is 
evidence  of  an  established  demand,  which, 


standing  alone,  is  conclusive  between  the  par- 
ties to  it.     9  How.  528. 

(e)  This  does  not  apply  to  corporations.  2 
Paine  502.  20  Barb.  68.  3  Zabr.  429.  18 
Am.  L.  R.  109.  But  see  1  Phila.  R.  218-19. 
Since  the  adoption  of  the  constitution,  no  state 
can,  by  any  subsequent  law,  make  a  foreigner, 
or  any  other  description  of  persons,  citizens 
of  the  United  States,  nor  entitle  them  to  the 
rights  and  privileges  secured  to  citizens  by 
that  instrument.  19  How.  393.  21  Law 
Rep.  630. 

(g)  This  is  confined  to  those  privileges  and 
immunities  which  are,  in  their  nature,  funda- 
mental ;  which  belong,  of  right,  to  the  citizens 
of  all  free  governments ;  and  which  have,  at 
all  times,  been  enjoyed  by  the  citizens  of  the 
several  states  which  compose  this  Union,  from 
the  time  of  their  becoming  free,  independent 
and  sovereign.  They  may  be  all  compre- 
hended under  the  following  general  heads : 
protection  by  the  government ;  the  enjoyment 
of  life  and  liberty  ;  with  the  right  to  acquire 
and  possess  property  of  every  kind,  and  to 
pursue  and  obtain  happiness  and  safety  ;  sub- 
ject nevertheless  to  such  restraints  as  the 
government  may  justly  prescribe  for  the 
general  good  of  the  whole.  The  right  of  a 
citizen  of  one  state  to  pass  through,  or  to 
reside  in  any  other  state,  for  purposes  of  trade, 
agriculture,  professional  pursuits  or  otherwise  ; 
to  claim  the  benefit  of  Uie  writ  of  habeas  cor- 
jme;  to  institute  and  maintain  actions  of  any 
kind  in  the  courts  of  the  state ;  to  Uke,  hold 
and  dispose  of  property  either  real  or  per- 
sonal ;  and  an  exemption  from  higher  taxes 
or  imp08it^>ns  than  are  paid  by  the  other 
citizens  of  the  state;  may  be  mentioned  as 
some  of  the  particular  privileges  and  immu- 
nities of  citizens,  which  are  clearly  embraced 
by  the  general  description  of  privileges  deemed 
to  be  fundamental ;  to  which  may  be  added, 
the  elective  franchise,  as  regulated  and  estab- 
lished by  the  laws  or  constitution  of  the  state 
in  which  it  is  to  be  exercised.  4  W.  C.  C. 
380-1.  And  see  3  H.  ft  M.  553-4.  4  Blatch. 
263.  It  does  not  embrace  privileges  conferred 
by  the  local  laws  of  a  state.  18  How.  591. 
Such  as  the  rights  of  representation  or  elec- 
tion.   2  Munf.  393.     20  N.  Y.  608. 

(A)  A  citizen  of  the  United  States,  residing 
in  any  state  of  the  Union,  is  a  citizen  of  that 
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2.  A  person  cliarged  in  any  state  with  treason,  felony  or  other  crime, (a)  wbo 
shall  flee  from  justice,  and  be  found  in  another  state^  shall,  on  demand  of  the  exe> 
cutive  authority  of  the  state  from  which  he  fled,(6)  be  delivered  np,  to  be  removed 
to  the  state  having  jurbdiotion  of  the  crime.(c) 

3.  No  person  held  to  service  or  labor  (d)  in  one  state,  under  the  laws  thereof, 
escaping  into  another,  shall,  in  consequence  of  any  kw  or  regulation  therein,  be 
discharged  from  such  service  or  labor,  but  shall  be  delivered  up,  on  elaim  of  the 
party  to  whom  such  service  or  labor  may  be  due. 

Sect.  III.  I.  New  states  may  be  admitted  by  the  congress  into  this  Union  z(e) 
but  no  new  state  shall  be  formed  or  erected  within  the  jurisdiction  of  any  other 
state ;  nor  any  state  be  formed  by  the  junction  of  two  or  more  states,  or  parts  of 
states,  without  the  consent  of  the  legislatures  of  the  states  concemed,(^)  as  well 
as  of  the  coogress. 

2.  The  congress  shall  have  power  to  dispose  of  (A)  and  make  all  needfnl  rules 
and  regulations  respecting  the  territory  (t)  or  other  property  belonging  to  the 
United  States  ;(A;)  and  nothing  in  this  constitution  shall  be  so  construed  as  to 
prejudice  any  claims  of  the  United  States,  or  of  any  particular  state. 


state.  6  Pet.  76S.  He  in  entitled  to  all  the 
privileges  of  a  citizen  of  that  state,  bat  does 
not  carry  with  him  any  rights  enjoyed  under 
the  laws  of  another  state.  The  clause  has 
nothing  to  do  with  distinctions  fonnded  on 
domicil;  snch  a  person  has  the  same  rights 
under  the  state  laws,  which  a  native  U}m 
citizen,  domiciled  elsewhere,  would  have,  and 
no  other  rights.     20  N.  Y.  608. 

(a)  It  is  not  necessary  that  the  crime 
charged  should  constitute  an  offence  at  the 
common  law.  3  Zabr.  311.  It  is  enough  that 
it  is  a  crime  against  the  laws  of  the  state 
from  which  he  fled.  24  How.  66.  13  Geo.  97. 
9  Wend.  221.  6  Penn.  L.  J.  428.  1  Am.  L. 
J.  231. 

(6)  A  fugitive  from  justice  may  be  arrested 
and  detained  until  a  formal  requisition  can 
be  made  by  the  proper  authority.  10  S.  &  B. 
135.     6H.  39.     3  Zabr.  311. 

(c)  The  alleged  crime  must  have  been  com- 
mitted in  the  state  from  which  the  party  is 
claintcd  to  be  a  fugitive ;  and  he  must  be 
actually  a  fugitive  from  that  state.  3  McLean 
133.     1  Am.  L.  J.  231.     3  Zabr.  311. 

(d)  This  includes  apprentices.  1  Am.  L. 
K.  654. 

(«)  The  territorial  legislatures  cannot, 
without  permission  fh>m  congress,  pass  laws 
authorizing  the  formation  of  constitutions  and 
state  governments.  All  measures  commenced 
and  prosecuted  with  a  design  to  subvert  the 
territorial  government,  and  to  establish  and 
put  in  force  in  its  place  a  new  government, 
without  the  consent  of  congress,  are  unlawful. 
But  the  people  of  any  territory  may  peaceably 
meet  together  in  primary  assemblies,  or  in 
conventions  chosen  by  such  assemblies,  for 
the  purpose  of  petitioning  congress  to  abro- 
gate the  territorial  government,  and  to  admit 
tiiem  into  the  Union  as  an  independent  state, 
and  if  they  accompany  their  petition  with  a 
constitution  framed  and  agreed  on  by  their 
primary  assemblies,  or  by  a  convention  of 
delegates  chosen  by  such  assemblies,  there  is 
no  objection  to  their  power  to  do  so,  nor  to 
any  measures  which  may  be  taken  to  collect 
the  sense  of  the  people  in  respect  to  it ;  pro- 
vided such  measures  be  prosecute  in  a  peace- 
able manner,  in  subordination  to  the  existing 


government,  and  in  subserviency  to  the  power 
of  congress  to  adopt,  reject  or  dtoregard  them, 
at  their  pleasure.    2  Opin.  726. 

ig)  It  requires  the  consent  of  a  legislature 
representing  and  governing  the  whole,  and 
not  merely  a  part,  of  the  state  proposed  to  be 
divided.     10  Opin.  426. 

(*)  The  power  of  congress  to  "  dispose  oT* 
the  public  lands,  is  not  limited  to  making 
sales,  they  may  be  leased.  1  lIcLean  454. 
14  Pet.  526.  4  Opin.  487.  But  no  property 
belonging  to  the  United  States  can  be  disported 
of  except  by  the  authority  of  an  act  of  con- 
gress.    1  Paine  646. 

(i)  The  term  **  territory,"  as  here  used,  is 
merely  descriptive  of  one  kind  of  property, 
and  is  equivalent  to  the  word  lands.  14  Pet. 
537.  This  clause  applies  only  to  territory 
within  the  chartered  limits  of  some  one  of  the 
states  when  they  were  colonies  of  Great  Bri- 
tain. It  does  not  apply  to  territory  acquired 
by  the  present  federal  government,  by  treaty 
or  conquest,  from  a  foreign  nation.  19  How. 
395. 

(k)  The  power  of  governing  a  territory 
belonging  to  the  United  States,  which  has  not, 
by  becoming  a  state,  acquired  the  means  of 
self-govepiment,  has  been  said  to  result  neces- 
sarily from  the  facts  that  it  is  not  within  the 
jurisdiction  of  any  particular  state,  and  is 
within  the  power  and  jurisdiction  of  the  United 
States.  The  right  to  govern  would  seem  to 
be  the  inevitable  consequence  of  the  right  to 
acquire  territory.  1  Pet.  542-3.  14  Ibid.  537. 
16  How.  194.  Congress  has  the  constitutional 
power  to  pass  laws  punishing  Indians  for 
crimes  and  offences  committed  against  the 
United  States.  The  Indian  tribes  are  not  so 
far  independent  nations  as  to  be  exempt  from 
this  kind  of  legislation.  Hemp.  27.  Where 
the  country  occupied  by  one  of  the  Indian 
tribes  is  not  within  a  state,  congress  may 
enact  laws  to  punish  offences  committed  there, 
either  by  white  persons  or  Indians.  4  How. 
567.  The  United  States,  under  the  present 
constitution,  ^nnot  acquire  territory  to  be 
held  as  a  colony,  to  be  governed  at  its  will 
and  pleasure.  But  it  may  acquire  territory 
which,  at  the  time,  has  not  a  population  that 
fits  it  to  become  a  state,  and  may  govern  it  as 
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Sect.  IV.  The  United  States  shall  guaranty  to  every  state  in  this  Union  a  re- 
publican form  of  government,  and  shall  protect  each  of  them  against  invasion ;  and 
on  application  of  the  legislature,  or  of  the  executive,  (when  the  le^lature  cannot 
be  convened,)  against  domestic  violence. 

ABTICLB  V. 

The  congress,  whenever  two-thirds  of  both  houses  shall  deem  it  necessary,  shall 
propose  amendmento  to  this  constitution,  or,  on  the  application  of  the  legislatures 
of  two-thirds  of  the  several  states,  shall  call  a  convention  for  proposing  amend- 
ments, which,  in  either  case,  shall  be  valid  to  all  intents  and  purposes,  as  part  of 
this  constitution,  when  ratified  by  the  legislatures  of  three-fourths  of  the  several 
states,  or  by  conventions  in  three-fourths  thereof,  as  the  one  or  the  other  mode  of 
ratification  may  be  proposed  by  the  congress ;  provided,  that  no  amendment,  which 
may  be  made  prior  to  the  year  one  thousand  eight  hundred  and  eight,  shall  in  any 
manner  affect  the  first  and  fourth  clauses  in  the  ninth  section  of  the  first  article ; 
and  that  no  state,  without  its  consent,  shall  be  deprived  of  its  equal  suffrage  in  the 
senate. 

ARTICLE  VI. 

1.  All  debts  contracted,  and  engagements  entered  into,  before  the  adoption  of  this 
constitution,  shall  be  as  valid  against  the  United  States,  under  this  constitution,  as 
under  the  confederation. 

2.  This  constitution,  and  the  kws  of  the  United  States,  which  shall  be  made  in 
pursuance  thereof,(a)  and  all  treaties(5)  made,  or  which  shall  be  made,(c)  under 
the  authority  of  the  United  States,  shall  be  the  supreme  law  of  the  land  ;(cf)  and 
the  judges  in  every  state  shall  be  bound  thereby,  anything  in  the  constitution  or 
laws  of  any  state  to  the  contrary  notwithstanding,  (e) 

3.  The  senators  and  representatives  before  mentioned,  and  the  members  of  the 
several  state  legislatures,  and  all  executive  and  judicial  officers,  both  of  the  United 
States  and  of  the  several  states,  shall  be  bound,  by  oath  or  affirmation,  to  support 
this  constitution  ;(g)  but  no  religious  test  shall  ever  be  required  as  a  qualification 
to  any  office  or  public  trust  under  the  United  States. 

a  territor^r,  until  it  has  a  popalation  which,  in  the  political  and  not  to  the  judicial  depart- 
the  jadgment  of  congress,  entitles  it  to  be  ment,  and  the  latter  must  await  the  action  of 
sdmitted  as  a  state  of  &e  Union.  Daring  the  the  former.  S  Pet.  253.  A  treaty  ratified 
time  it  remains  a  territory,  congress  maj  legis-  with  proper  formalities  is,  by  the  constitation, 
late  OTer  it  within  the  scope  of  its  constitn-  the  supreme  law  of  the  land,  and  the  conrts 
tioQal  powers  in  relation  to  citizens  of  the  have  no  power  to  examine  into  the  authority 
United  Statea— «nd  may  establish  a  territorial  of  the  persons  by  whom  it  was  entered  into  on 
gOTemment — and  the  form  of  this  local  govern-  behalf  of  the  foreign  nation.  16  How.  635. 
meat  mast  be  regalated  by  the  discretion  of  Thongh  a  treaty  is  the  law  of  the  land,  under 
congress — bat  with  powers  not  exceeding  the  constitution,  congress  may  repeal  it,  so  far 
those  which  congress  itself,  by  the  constitn-  as  it  is  municipal  law,  provided  itr  subject- 
ion, is  authorised  to  exerdse  over  citiiens  of  matter  be  within  the  legislative  power.  2 
the  United  States,  in  respect  to  the  rights  of  Curt.  C.  C.  454. 

persons  or  rights  of  property.    The  territory        (c)  This  included  subsisting  as  well  as  future 

thns  acquired,  is  acquired  by  the  people  of  the  treaties.    3D.  277. 

United  Sta^,  for  their  common  and  equal        (<0  ^^  1  Blatch.  635.    The  inhabitants  of 

benefit.     19  How.  395.  a  territory,  ceded  to  the  United   States,  by 

(o)  A  lien  given  by  the  maritime  law  is  a  treaty,  become  citizens  of  the  United  States, 

right  thus  protested.     1  Newb.  284.  without  naturalisation  under  the  acts  of  con- 

(6)  Whenever  a  right  grows  out  of,  or  is  gress.    2  Ponn.  L.  J.   119.     But  this  rule 

protected  by,  a  treaty,  it  {s  sanctioned  against  does  not  apply  to  naturalised  citizens,  whose 

all  the  laws  and  judicial   decisions  of   the  statutory  allegiance  cannot  be  transferred  by 

states;  and  whoever  may  have  this  right,  it  treaty.   1  MeAll.  106. 

is  to  be  protected.    5  Cr.  348.    4  Am.  L.  B.         (e)  The  authority  of  die  federal  courts  to 

604.   6  0pin.  291.    Walker  Ch.  120.    1  Doug,  declare  void  an  act  of  a  state  legislature,  mani- 

546.    But  though  a  treaty  is  a  law  of  the  land,  festly  in  conflict  with  the  constitution,  is  well 

and  its  provisions  must  be  regarded  by  the  settled.     3  Blatch.  170. 
coorts  as  equivalent  to  an  act  of  the  legisla-        (g)  The  judges  being  sworn  to  support  the 

tore  when  it  operates  directly  on  a  subject,  constitution,  the  courts  have  necessarily  the 

yet,  if  it  be  merely  a  stipulation  for  future  power  to  declare  whether  a  law  be  constita- 

legislation  by  congress,  it  addresses  itself  to  tional  or  not.    1  Binn.  416.     r^^^^T^ 
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ARTICLE  VII. 

The  ratification  of  the  conventioDS  of  nine  states  shall  be  sufficient  for  the  estak 
lishment  of  this  constitution  between  the  states  so  ratifying  the  same. 

Done  in  convention,  by  the  unanimous  consent  of  the  states  present,  the  serw* 
teenth  day  of  September,  in  the  year  of  our  Lord  one  thousand  seven  hundrel 
and  eighty-seven,  and  of  the  Independence  of  the  United  States  of  Amerioi 
the  twelfth.    In  witnesa  whereof,  we  have  hereunto  subscribed  our  names. 

GEORGE  WASHINGTON,  P^endent, 
And  Deputy  from  Virginia. 


New  Bampthire, 
John  Langdon, 
Nicholas  G-ilman. 

Nathaniel  Gorham, 
Ruftts  King. 

ConnecHeut. 
William  Samuel  Johnson, 
Roger  Sherman. 

New  York. 
Alexander  Hamilton. 

New  Jtr%ey. 
William  Livingston, 
David  Brearly, 
William  Patterson, 
Jonathan  Dayton. 

Pennsylvania. 
Benjamin  Franklin, 
Thomas  Mifflin, 
Robert  Morris, 
George  Clymer, 
Thomas  Fitzsimmons, 
Jared  IngersoU, 
James  Wilson, 
Gouverneur  Morris. 

AtXett :  William  Jackson,  Secretary. 


Ddaware, 
George  Read, 

Gunning  Bedford,  jun.,  | 

John  Dickinson,  -1 

Richard  Bassett,  1 

Jacob  Broom. 

Maryland. 
James  McHenry, 
Daniel  of  St.  Thomaa  Jeniftr. 
Daniel  Carroll, 

Virginia. 
John  Blair, 
James  Madison,  jun. 

North  Carolina. 
William  Blount, 
Richard  Dobbs  Spaight, 
Hugh  Williamson. 

SovUh  Carolina. 
John  Rutledge, 
Charles  Cotesworth  Pinckney, 
Charles  Pinckney, 
Pierce  Butler. 

Gex>rgia, 
William  Few, 
Abraham  Baldwin. 


AMENDMENTS  TO  THE  CONSTITUTION.(a) 

Art.  I.  Congress  shall  make  no  law  respecting  an  establishment  of  religion,  0 
prohibiting  the  free  exercise  thereof  ;(6)  or  abridging  the  freedom  of  speech,  or  od 
the  press ;  or  the  right  of  the  people  peaceably  to  assemble,  and  to  petition  tb< 
government  for  a  redress  of  grievances.  * 

Art.  II.  A  well  regulated  militia  being  necessary  to  the  securitv  of  a  free  state 
the  right  of  the  people  to  keep  and  bear  arms  shall  not  be  in^ngea.(c) 

Art.  III.  No  soldier  shall,  in  time  of  peace,  be  quartered  in  any  house  withou 
the  consent  of  the  owner ;  nor  in  time  of  war,  but  in  a  manner  to  be  prescribed  b^ 
law. 

Art.  IV.  The  right  of  the  people  to  be  secure  in  their  persons,  houses,  paper 
and  effects,  against  unreasonable  searches  and  seizures,  shall  not  be  violated ;  am 


(a)  These  fifteen  articles  proposed  by  con- 
gress, in  addition  to,  and  amendment  of  the 
constitntion  of  the  United  States,  having  been 
ratified  bj  the  le^slatures  of  the  requisite 
number  of  the  states,  are  become  a  part  of  the 
constitntion.  The  first  ten  amendments  were 
proposed  by  congress  at  their  first  session,  in 
1789.  The  eleventh  was  proposed  in  1794. 
The  twelfth  in  1803.  The  thirteenth  in  1865. 
The  fourteenth  in  1866.    And  the  fifteenth  in 


1869. 

(6)  The  constitution  makes  no  provision  fo 
protecting  the  citizens  of  the  respective  state 
in  their  religious  liberties  ;  this  is  left  to  th 
state  constitutions  and  laws ;  nor  is  there  ai^ 
inhibition  imposed  by  the  constitution  of  tb 
United  States,  in  this  respect,  on  the  statei 
8  How.  609. 

(c)  See  3  Litt.  90.  1  Ala.  612.  2  BlacU 
299.     1  Kelly  248.     24  Texas  894. 
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no  warrants  (a)  shall  issQe,  but  upon  probable  cause,  snpported  by  oath  or  affirma- 
tion,(6)  and  particnlarlj  desoribing  the  place  to  be  searched,  and  the  persons  or 
oiings  to  be  seized.(c) 

Art.  Y.  No  person  shall  be  held  to  answer  for  a  capital  or  otherwise  in  famous 
crime,  unless  on  a  presentment  or  indictment  of  a  grand  )UTj,(d)  except  in  cases 
arising  in  the  land  or  naval  forees,  or  in  the  militia,  when  in  actual  service,  in  time 
of  war  or  public  danger;  nor  shall  any  person  be  subject,  for  the  same  offence,  to  be 
twice  put  in  jeopardy  of  life  or  limb ;  (e)  nor  shall  be  compelled,  in  any  criminal  case, 
to  be  witness  against  himself;  nor  be  deprived  of  life,  liberty  or  property,  without 
due  process  of  law ;  (ff)  nor  shall  private  property  be  taken  for  public  use  without 
just  compen8ation.(A) 

Akt.  YI.  In  all  criminal  prosecutions,  the  accused  shall  einoy  the  right  to  a 
speedy  and  public  trial,  by  an  mipartial  jury(t)  of  the  state  and  district  wherein  the 
crime  shall  have  been  committed,  which  district  shall  have  been  previously  ascer- 
tained by  law;  and  to  be  informed  of  the  nature  and  cause  of  the  accusation; (A;) 
to  be  confronted  with  the  witnesses  against  him  ;(Q  to  have  compulsory  process  for 
obtaining  witnesses  in  his  favor;  (m)  and  to  have  the  assistance  of  counsel  for  his 
defence. 

Art.  Vn.  In  suits  at  common  kw,^9i)  where  the  value  in  controversy  shall  ex- 
ceed twenty  dollars,  the  right  of  trial  oy  jury  shall  be  preserved ;  (o)  and  no  fact 
tried  by  a  jury  shail  be  otherwise  re-examinea(p^  in  any  court  of  the  United*  States 
than  according  to  the  rules  of  the  common  law.(</) 

AuT.  yni.  Excessive  bail  shall  not  be  required,  nor  excessive  fines  imposed,(r) 
nor  cruel  and  unusual  punishments  inflicted.  («} 

(a)  This  refers  only  to  process  issued  ander 
the  authority  of  the  United  Sutes.  IS  How. 
71.  And  it  was  no  application  to  proceedings 
for  the  recovery  of  debts,  as  a  treasury  distress 
warrant.    Ibid.  27S. 

(6)  See  8  Binn.  38. 

(c)  See  3  Cr.  448.  6  Bhm.  816.  1  Opin. 
829.     2  Ibid.  266. 

(<0  It  is  safficient  to  describe  the  grand  jary, 
as  Jnrors  of  the  United  States.    1  Cliff.  5. 

(e)  This  only  applies  to  capital  cases.  5  C. 
325.  See  11  H.  12.  The  conrt  may  discharge 
a  jury  from  giving  a  verdict  in  a  capital  case, 
without  the  consent  of  the  prisoner,  whenever, 
in  their  opinion,  there  is  a  manifest  necessity 
for  such  an  act,  or  the  ends  of  pablic  jostice 
would  be  otherwise  defeated.  9  Wheat.  579. 
See  4  W.  C.  C.  402.  2  Snmn.  19.  1  Wall. 
Jr.  127.     2  Opin.  655. 

(^)  See  18  How.  276.  This  implies  the 
right  to  notice  to  appear  and  answer,  and  to  a 
remedy  in  conrt.  4  H.  257.  And  see  1 2  Ibid. 
292. 

(A)  This  provision  is  only  a  limitation  of 
the  power  of  the  general  government ;  it  has 
no  application  to  the  legislation  of  the  several 
states.  7  Pet.  243.  Bald.  220.  It  is  now 
settled  that  the  first  ten  amendments  to  the  con- 
stitution do  not  extend  to  the  states.  7  Pet. 
551.  They  are  exclusively  restrictions  upon 
federal  power,  intended  to  prevent  interference 
with  the  rights  of  the  states,  and  of  their  citi- 
zens. 5  How.  434.  12  S.  &  R.  221.  3  Cow. 
686.  20  How.  84.  1  McAU.  212.  5  Wall. 
476.    7  Ibid.  321. 

(i)  This  is  only  to  be  intended  of  those 
crimes  which  by  our  former  laws  and  customs 
had  been  tried  by  jury.    Wall.  C.  C  106. 

(Je)  This  does  not  entitle  him  to  a  copy  of 
the  indictment  at  the  expense  of  the  govern- 
ment.   4  Blatch.  337. 

(/)  This  is  a  privilege  that  pertains  io  the 
3 


trial  in  court,  not  to  the  preliminary  proceed- 
ings. 2  Story  Const,  $  1785-6.  United  States 
9.  Bates,  Pampfa.  p.  46. 

(m)  Any  person  cHarged  with  a  crime  in  the 
courts  of  the  United  States,  has  a  right,  before, 
as  well  as  after  indictment,  to  the  process  of  the 
court  to  compel  the  attendance  of  his  witnesses. 
1  Burr's  Trial  179-80.    Wall.  C  C  28. 

(n)  This  includes  not  merely  modes  of  pro- 
ceeding known  to  the  common  law,  but  all 
suits,  not  of  equity  or  admiralty  jurisdiction, 
in  which  legal  rights  are  settled  and  deter- 
mined. 3  Pet.  433.  8  Dall.  297.  11  How. 
437.  Bald.  544.  It  does  not  apply  to  a  mo- 
tion for  summary  relief.  12  H.  289.  See  2 
Fish.  642. 

(o)  The  guarantee  of  trial  by  jury  is  in- 
tended as  well  for  a  state  of  war,  as  a  state  of 
peace  ;  and  is  equally  binding  upon  rulers  and 
people  at  all  tiroes  and  under  all  circumstances. 
4  Wall.  3.  The  right  to  trial  by  jury  is  for 
the  benefit  of  the  parties  litigating,  and  may  be 
waived  by  them.  2  Paine  578.  3  Pet.  413. 
But  the  circuit  courts  have  no  power  to  order  a 
peremptory  nonsoit,  against  the  will  of  the 
plaintiff'.  1  Pet.  469,  476.  6  Ibid.  598.  23 
How.  172.     Hemp.  8. 

(p)  See  2  Cr.  C.  C.  515,  523. 

(q)  The  common  law  here  alluded  to,  is  not 
the  common  law  of  any  individual  state,  but 
the  common  law  of  England ;  according  to 
which,  facts  once  tried  by  a  jury  are  never  re- 
examined, unless  a  new  trial  be  granted  in  the 
discretion  of  the  court,  before  which  the  suit  is 
depending,  for  good  cause  shown ;  or  unless 
the  judgment  of  such  court  be  reversed  by  a 
superior  tribunal,  on  a  writ  of  error,  and  a 
ventre  faciaa  de  novo  be  awarded.     1  Gall.  20. 

(r)  See  7  Pet.  573-4. 

(s)  The  disfranchisement  of  a  citizen  is  not 
an  unusual  punishment.  20  Johns.  459.  The 
punishments  of  whipping  and  of  standing  in 
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Art.  IX.  The  enomeratioii  id  the  ooDstitution  of  certuD  rights^  shall  not  he  ooo- 
Btined  to  deny  or  disparage  others  retained  by  the  peoDle.(a) 

Art.  X.  The  powers  not  delegated  to  the  United  States  by  the  oonstitntion, 
nor  prohibited  by  it  to  the  states,  are  reserved  to  ike  states  respectively  or  to  the 
people.(6^ 

Art.  aI.  The  judicial  power  of  the  United  States  shall  not  be  eonstroed  to 
extend  to  any  suit  in  law  or  equity  (c)  commenoed  or  prosecuted  against  one  of  the 
United  States,((Q  by  oitisens  of  another  state,  or  by  citizens  or  subjects  of  any 
foreign  8tate.(e) 

Art.  XII.  i.  The  electon  shall  meet  in  their  respective  states,(<^)  and  vote  bj 
ballot  for  president  and  vice-president ;  one  of  whom  at  least  shall  not  be  an  inhabi- 
tant of  the  same  state  with  tnemselves ;  Uiey  shall  name  in  their  ballots  the  persoo 
voted  for  as  president,  and  in  distinct  ballotfl  the  person  voted  for  as  vice-president; 
and  they  shall  make  distinct  lists  of  all  persons  voted  for  as  president,  and  of  aU 
persons  voted  for  as  vice-president,  and  of  the  number  of  votes  for  each,  which  list 
they  shall  sign  and  certify,  and  transmit  sealed  (K)  to  the  seat  of  government  of  the 
United  States,  directed  to  the  president  of  the  senate ;  the  president  of  the  senate 
shall,  in  the  presence  of  the  senate  and  house  of  representatives,  open  all  the  certifi- 
oates,(t)  and  the  votes  shall  then  be  counted ;  the  person  having  the  greatest  number 
of  votes  for  president  shall  be  the  president,  if  such  number  be  a  majority  of  the  whole 
number  of  electors  appointed ;  and  if  no  person  have  such  a  majority,  then  from  the 
persons  having  the  highest  numbers,  not  exceeding  three,  on  the  list  of  those  voted 
for  as  president,  the  house  of  representatives  shall  choose  immediately  by  ballot  the 
president. (A:)  But  in  choosing  the  president,  the  votes  shall  be  taken  by  states,  the 
representation  from  each  state  having  one  vote ;  a  quorum  for  this  purpose  shall 
consist  of  a  member  or  members  from  two-thirds  of  the  states,  and  a  majority  of  all 
the  states  shall  be  necessaiy  to  a  choice.  And  if  the  house  of  representatives  shall 
not  choose  a  president  whenever  the  right  of  choice  shall  devolve  upon  them,  before 
the  fourth  day  of  March  next  following,  then  the  vice-president  shall  act  as  presi- 
dent, as  in  the  case  of  the  death  or  other  constitutional  disability  of  the  president. 

2.  The  person  having  the  greatest  namber  of  votes  as  vice-president  shall  be  the 
vice-president,  if  such  number  be  a  majority  of  the  whole  number  of  electon 
appointed ;  and  if  no  person  have  a  majority,  then  from  the  two  highest  numbers 
on  the  list  the  senate  shall  choose  the  vice-president :  a  quorum  for  the  purpose 
shall  consist  of  two-thirds  of  the  whole  number  of  senators,  and  a  majority  of  the 
whole  number  shall  be  necessary  to  a  choice. 

8.  But  no  person  constitutionally  ineligible  to  the  office  of  president  shall  be 
eligible  to  that  of  vice-president  of  the  United  States. 

the  pillory,  are  abolished  by  act  28  February        (e)  A  state,  by  becoming  interested  with 

1889,  I  6.    1  Bright.  Dig.  206,  pi.  28.    See  others  in  a  banking  or  trading  corporation,  or 

12  S.  i  R.  220.  by  owning  all  the  capital  stock,  does  not 

(a)  Bee  1  Story  Const  ]  447.  1  W.  &  M.  impart  to  that  corporation  any  of  its  priTilegci 
401.   8  S.  &  R.  169.  or  prerogatires ; '  it  lays  down  its  sovereignty 

(b)  See  1  McLean  284.  The  rule  of  inter-  so  far  as  respects  the  transactions  of  the  cor- 
pretation  for  a  state  constitution  differs  totally  poration,  and  exercises  no  power  or  priTilege 
firom  that  which  is  applicable  to  the  constitu-  in  respect  to  those  transactions  not  derired 
tion  of  the  United  States.  The  latter  instru-  from  the  charter.  9  WheaU  904.  8  Pet.  481. 
ment  must  have  a  strict  construction;  the  11  Ibid.  824.  2  How.  497.  18  How.  12.  16 
former,  a  liberal  one.    Congress  ean  pass  no  Ibid.  809.    And  see  6  Wheat  264. 

laws  but  those  which  the  constitution  autho-  (g)  On  the  first  Wednesday  in  December, 

riies,  either  expressly,  or  by  clear  implica-  by  act  1  March  1792.    I  Bright.  Dig.  258. 

tion ;  while  the  state  legislature  has  jurisdic-  (A)  Before  the  first  Wednewiay  in  January, 

tion  of  all  subjects  in  which  its  legislation  is  by  the  same  act 

not  prohibited.  6  H.  119.  (t)  On  the  second  Wednesday  In  February, 

(e)  It  does  not  extend  to  suits  of  admiralty  by  the  same  act 

or  maritime  jurisdiction    Bright  R.  9.    See  (k)  On  a  motion  to  discharge  a  defendant 

7  Pet.  627.  arrested  upon  a  ecwuu  ad  retpondtndumt  by  a 

{d)  If  the  state  be  not  necessarily  a  defend-  marshal  appointed  by  the  president  de  /ado 

ant,  though  its  interest  may  be  affected  by  the  of  the  United  States,  the  court  will  not  decide 

decision,  the  courts  of  the  United  States  are  the  question  whether  he  has  been  duly  elected 

bound  to  exercise  Jurisdiction.   2  How.  550.  to  that  office.  8  Cr.  C.  C.  424. 
§  Cr.  115. 
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Art.  Xni.  1.  Neither  slavery  nor  involuntary  seryitude,  except  as  a  punish- 
ment for  crime,  whereof  the  party  shall  have  heen  duly  convicted,  shall  exist 
within  the  United  States,  or  any  place  subject  to  their  jurisdiction. 

2.  Congress  shall  have  power  to  enforce  this  article  by  appropriate  legislation.((T) 
Art.  XIV.  1.  All  persons  bom  or  naturalized  in  the  United  States,  and  subject 
to  the  jurisdiction  thereof,  are  oitisens  of  the  United  States  and  of  the  state 
wherein  they  reside.  No  state  shall  make  or  enforce  any  law  which  shall  abridge 
the  privileges  or  immunities  of  citizens  of  the  United  States ;  nor  shall  any  state 
deprive  any  person  of  life,  liberty  or  property,  without  due  process  of  law,  nor 
deny  to  any  person  within  its  jurisdiction  the  equal  protection  of  the  laws. 

2.  Representatives  shall  be  apportioned  among  the  several  states  according  to 
their  respective  numbers,  excluding  Indians  not  taxed;  but  when  the  right  to 
vote  at  any  election  for  the  choice  of  electors  for  president  and  vice-president  of  the 
United  States,  representatives  in  congress,  the  executive  and  judicial  officers  of  a 
state,  or  the  members  of  the  legislature  thereof,  is  denied  to  any  of  the  male 
inhabitants  of  such  state,  being  of  twenty-one  years  of  age,  and  citizens  of  the  United 
States,  or  in  any  way  abridged,  except  for  participation  in  rebellion  or  other  crime, 
the  basis  of  representation  therein  shall  be  reduced  in  the  proportion  which  the 
number  of  such  male  citizens  shall  bear  to  the  whole  number  of  male  citizens 
twenty-one  years  of  age  in  such  state. 

3.  No  person  shall  be  a  senator,  or  representative  in  congress,  or  elector  of 
president  and  vice-president,  or  hold  any  office,  civil  or  military,  under  the  United 
States,  or  under  any  state,  who,  having  previously  taken  an  oath,  as  a  member  of 
congress,  or  as  an  officer  of  the  United  States,  or  as  a  member  of  any  state  legis- 
lature, or  as  an  executive  or  judicial  officer  of  any  state,  to  support  the  constitution 
of  the  United  States,  shall  have  engaged  in  insurrection  or  rebellion  against  the 
same,  or  given  aid  or  comfort  to  the  enemies  thereof.  But  congress  may,  by  a 
vote  of  two-thirds  of  each  house,  remove  such  disability. 

4.  The  validity  of  the  public  debt  of  the  United  States,  authorized  by  law, 
including  debts  incurred  for  pavment  of  pensions  and  bounties  for  services  in 
suppressing  insurrection  or  rebellion,  shall  not  be  Questioned.  But  neither  the 
United  States  nor  any  state  shall  assume  or  pay  any  aebt  or  obligation  incurred  in 
aid  of  insurrection  or  rebellion  against  the  United  States,  or  any  claim  for  the  loss 
or  emancipation  of  any  slave ;  but  all  such  debts,  obligations  and  claims  shall  be 
held  illegal  and  void. 

5.  The  con&;resB  shall  have  power  to  enforce,  by  appropriate  legislation,  the 
provisions  of  this  article. 

Art.  XY.  1.  The  right  of  citizens  of  the  United  States  to  vote,  shall  not  be 
denied  or  abridged  by  the  United  States,  or  by  any  state,  on  account  of  race,  color 
or  previous  condition  of  servitude. 

2.  The  congress  shall  have  power  to  enforce  this  article  by  appropriate  legis- 
lation.  i 

(a)  The  civil  rights  bill  of  1866,  passed  to    Am.  L.  R.  241.    Previoaslj,  they  were  not 
gire  effect  to  this  article,  naturalized  all  per-    citizens.     19  How.  893. 
sons  of  color  within  the  United  Sutes.    16 
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CONSTITUTION 


or  THI 


COMMONWEALTH  OF  PENNSYLVANIA  OF  1790, 

▲8  amutdid  nf  1838;  (a) 

WITH  THE  SUBUQimrT  Alflin>MINT8  AOOPTID  IN  1850,  1857  AlTD  1864. 


WE,  the  people  of  ihe  commonwealth  of  Pennsylvania;  ordain  and  establish  this 
eonstitntion  for  its  goyemmeiit.(6) 

ARTICLE  I. 

07  THE  USaiSLATUBI. 

Sect.  I.  The  legislative  power  of  this  commonwealth  shall  be  vested  in  a  ^neral 
assembly,  which  sbdl  consist  of  a  senate  and  honse  of  repreeentatives.(c} 

Seot.  n.  The  representatives  shall  be  chosen  annually  by  the  citizens  *  *  *  (d) 
on  the  second  Tuesday  of  October. 

Sect.  III.  No  person  shall  be  a  representative  who  shall  not  have  attained  the 
age  6f  twenty-one  years,  and  have  been  a  citisen  and  inhabitant  of  the  state  three 
years  next  preceding  his  election,  and  the  last  year  thereof  an  inhabitant  of  the 
district  in  and  for  which  he  shall  be  chosen  a  representative,  unless  he  shall  have 
been  absent  on  the  public  business  of  the  United  States  or  of  this  state.(6) 

Sect.  IV.(^)  In  the  year  one  thousand  eight  hundred  and  siztv-four,  and  in 
every  seventh  year  thereafter,  representatives  to  the  number  of  one  hundred,  shall 
be  apportioned  and  distributed  equally,  throughout  the  state,  by  districts,  in  propor- 
tion to  the  number  of  taxable  inhabitants  in  the  several  parts  thereof;  except  that 
any  county  containing  at  least  three  thousand  five  hundred  taxablee,  may  be  allowed 

(a)  The  amendmeDts  to  the  constitution  of  diction  of  all  subjects  on  which  its  legislation 

1790  are  to  be  considered  as  hariog  been  is  not  prohibited.    5  H.  119.     S  P.  F.  Sm. 

"  adopted**  on  the  U  December  1838.     8  W.  474. 
SSI.  (c)  See  I  J.  494.     8  H.  20. 

(6)  The  object  of  the  constitution  is  not  to        (a)  Third  amendment  of  1857. 
grant  legislative  power,  but  to  confine  and  re-        («)  If  a  majority  of  the  votes  have  been 

strain  it.     Without  the  constitutional  limita-  cast  for  a  disqualified  person,  the  one  who 

tions,  the  power  of  the  legislature  to  make  laws  receired  the  next  highest  number  is  not  to  be 

would  be  absolute.     15N.T.549.    6  W.  &  S.  returned  as  elected.     6  P.  F.   Sm.  270.    1 

1 117.    The  rule  of  interpretation  for  the  sute  Chand.  112.     13  Cal.  145.     And  see  2  Ash. 

constitution  differs  totally  from  that  which  is  273.    Will,  on  Corp.  {  547.    2  Kyd  Corp. 

applicable  to  the  constitution  of  the  United  11-12.    28  Eng.  L.  &  £q.  307.    7  Q.  B.  406. 

States.    The  latter  instrument  must  have  a  10  East  211  a.    Cowp.  537.    2  Dow  124.    5 

strict  construction ;  the  former  a  liberal  one.  B.  &  Aid.  81 .    Heywood  537-8.     1  Doug. 

Congress  can  pass  no  laws  but  those  which  the  398  n.,  399.    14  East  549.    1  M.  &  S.  76.    2 

constitution  authorizes,  either  expressly  or  by  Burr.  1021. 
clear  implication }  while  the  assembly  has  juris-        (^)  Third  amendment  of  1857.> 
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a  separate  representation ;  (a)  but  no  more  than  three  counties  shall  be  joined,  tod 
DO  county  shall  be  divided  in  the  formation  of  a  district.  Any  city  containing  a 
sufficient  number  of  taxables  to  entitle  it  to  at  least  two  representatives,  shall  have 
a  separate  representation  assigned  it,  and  shall  be  divided  into  convenient  districts 
of  contiguous  territory,  of  equal  taxable  population  as  near  as  ouy  be,  each  of  which 
districts  shall  elect  one  representative. 

Sect.  V.  The  senators  shall  be  chosen  for  three  years,  by  the  citizens  *  *  *{h) 
at  the  same  time,  in  the  same  manner,  and  at  the  same  places  where  they  shall  vote 
for  representatives. 

Sect.  VI.  The  number  of  senators  shall,  at  Uie  several  periods  of  making  the 
enumeration  before  mentioned,  be  fixed  by  the  legblature,  and  apportioned  amtmg 
the  districts  formed,  as  hereinafter  directed,  according  to  the  number  of  taxable 
inhabitanto  in  each ;  and  shall  never  be  less  than  one-fourth,  nor  greater  than  one- 
third,  of  the  number  of  representatives. 

Seot.  VII.  The  senators  shall  be  ohoeen  in  districts  to  be  formed  by  the  legisla- 
ture ;  but  no  district  shall  be  so  formed  as  to  entitle  it  to  elect  more  than  two  sena- 
tors, unless  the  number  of  taxable  inhabitants  in  any  city  or  county  shall,  at  any 
time,  be  such  as  to  entitle  it  to  elect  more  than  two,  but  no  city  or  county  shall  be 
entitled  to  elect  more  than  four  senators ;  when  a  district  shall  be  composed  of  two 
or  more  counties,  they  shall  be  adjoinine,  *  *  *  and  no  county  shall  be 
divided  in  forming  a  district :  The  city  of  Philadelphia  shall  be  divided  into  single 
senatorial  districts  of  contiguous  territory  as  nearly  equal  in  taxable  population  as 
possible;  but  no  ward  shall  be  divided  in  the  formation  thereof.(c) 

Sbot.  VIII.  No  person  shall  be  a  senator  who  shall  not  have  attained  the  age  of 
twenty-five  vemn,  an4  have  been  a  citizen  and  inhabitant  of  the  state  four  years  next 
before  his  election,  and  the  last  year  thereof  an  inhabitant  of  the  district  for  which 
he  shall  be  chosen,  unless  he  shall  have  been  absent  on  the  public  business  of  the 
United  States  or  of  this  state ;  and  no  person  elected  as  aforesaid  shall  hold  said 
office  after  he  shall  have  removed  from  such  district. 

Sect.  IX.  The  senators  who  may  be  elected  at  the  first  general  election  afU^r  the 
adoption  of  the  amendments  to  the  constitution,  shall  be  divided  by  lot  into  three 
classed.  The  seats  of  the  senators  of  the  first  class  shall  be  vacated  at  the  expiration 
of  the  first  year ;  of  the  second  class  at  tbe  expuration  of  the  second  year ;  and  of  the 
third  class  at  the  expiration  of  the  third  year;  so  that,  thereafter,  one-third  of  the 
whole  number  of  senators  may  be  chosen  every  year.  The  senators  elected  before 
the  amendments  to  the  constitution  shall  be  adopted,  shall  hold  their  offices  during 
the  terms  for  which  they  shall  respectively  have  been  elected. 

Sect.  X.  The  genend  assembly  shall  meet  on  the  first  Tuesday  of  January,  in 
every  year,  unless  sooner  convened  by  the  governor. 

Sect.  XI.  Each  house  shall  choose  its  speaker  and  other  officers ;  and  the  senate 
shall  also  choose  a  speaker  pro  ten^re^  when  the  speaker  shall  exercise  the  <^Kee 
of  governor. 

Sect.  XII.  Each  house  shall  judge  of  the  qualifications  of  its  members.  Con- 
tested elections  shall  be  determined  by  a  committee  to  be  selected,  formed  and 
regulated  in  such  manner  as  shall  be  directed  by  law.  A  majority  of  each  house 
shall  constitute  a  quorum  to  do  business ;  but  a  smaller  number  may  adjourn  from 
day  to  day,  and  may  be  authorized  by  law  to  compel  the  attendance  of  absent  mem- 
bers, in  such  manner  and  under  such  penalties  as  may  be  provided. 

Sect.  XIII,  Each  house  may  determine  the  rules  of  its  proceedings,  punish  its 
members  for  disorderly  behavior,  and  with  the  concurrence  of  two-thirds,  expel  a 
member,  but  not  a  second  time  for  the  same  cause ;  and  shall  have  all  other  powers 
necessary  for  a  branch  of  the  legislature  of  a  free  state.(r/) 

(a)  In  Cessna's  case,  il  was  decided  by  the  '*The  legislatnre,  at  its  first  session,  after 

house  of  representatives,  that  under  the  oonsti-  the  adoption  of  this  amendment,  shall  divide 

tutioD  of  1790,  Bedford  county  was  entitled  to  the  city  of  Philadelphia  into  senatorial  aud 

a  separate  representation.   January  1862.   MS.  representative  districts,  in  the  manner  above 

(6)  Third  amendment  of  1857.  provided;  such  districts  to  remain  unchanged 

(c)  From  third  amendment  of  1857;  which  until  the  apportionment  in  the  year  1864." 

further  provides  with  reference  to  sections  IV.  See  3  Keyes  110.        ^^            | 

and  VII.  above,  as  follows :  (c/)  See  9  H.  HT^  LjOOQIC 
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Skct.  XIV.  The  legislature  shall  not  have  power  to  enact  kwB  annalling  the 
contract  of  marriage  in  any  case  where  by  law,  the  courts  of  this  commonwealth  are 
or  may  hereafter  be  empowered  to  decree  a  divorce,  (a) 

Sect.  XV.  Each  house  shall  keep  a  journal  of  its  proceedings^  and  publish  them 
weekly,  except  such  parts  as  may  require  secrecy ;  and  the  yeas  and  nays  of  the 
members  on  any  question,  shall,  at  the  desire  of  any  two  of  them,  be  entered  on  the 
journals. 

Sect.  XVI.  The  doors  of  each  house,  and  of  committees  of  the  whole,  shall  be  j 
open,  unless  whten  the  business  shall  be  such  as  ought  to  be  kept  secret. 

Sect.  XVII.  Neither  house  shall,  without  the  consent  of  the  other,  adjourn  for 
more  than  three  days,  nor  to  any  other  place  than  that  in  which  the  two  houses 
shall  be  sitting. 

Sect.  XVIII.  The  senators  and  representatives  shall  receive  a  compensation  for 
their  servioes,(&)  to  be  ascertained  by  law,  and  paid  out  of  the  treasury  of  the  com- 
monwealth. They  shall  in  all  eases,  except  treason,  felony  and  breach  or  surety  of 
the  peace,  be  privileged  from  arrest,  during  their  attendance  at  the  session  of  their 
respective  houses,  and  in  going  to  and  returning  from  the  same;  and  for  any  speech 
or  debate  in  either  house  they  shall  not  be  questioned  in  any  other  place. 

Sect.  XIX.  No  senator  or  representative  shall,  during  the  time  for  which  he 
shall  have  been  elected,  be  appointed  to  any  civil  office  under  this  conunon wealth, 
which  shall  have  been  created,  or  the  emoluments  of  which  shall  have  been  increased 
during  such  time ;  and  no  member  of  congress,  or  other  person  holding  anv  office 
(except  of  attomey-at-l«w,  and  in  the  militia)  under  the  United  States,  or  this  com- 
monwealth, shall  be  a  member  of  either  house,  during  his  continuance  in  congress, 
or  in  office.(r) 

Sect.  XX.  When  vacancies  happen  in  either  house,  the  speaker  shall  issue  writs 
of  election  to  fill  such  vacancies. 

Sect.  XXI.  All  bills  for  raising  revenue  shall  originate  in  the  house  of  repre- 
sentatives; but  the  senate  may  propose  amendments  as  in  other  bills. 

Sect.  XXII.  No  money  shall  be  drawn  from  the  treasury  but  in  consequence  of 
appropriations  made  by  law. 

Sect.  XXIII.  Every  bill  which  shall  have  passed  both  houses,  shall  be  pr^ented 
to  the  governor;  if  he  approve,  he  shall  sign  it;  (d)  but  if  he  shall  not  approve,  he 
shall  return  it  with  his  objections,  to  the  house  in  which  it  shall  have  originated, 
who  shall  enter  the  objections  at  large  upon  their  journals,  and  proceed  to  reconsider 
it.  If,  after  such  reconsideration,  two-thirds  of  that  house  shall  agree  to  pass  the 
bill,  it  shall  be  sent  with  the  objections,  to  the  other  house,  by  which  likewise  it 
shall  be  reconsidered,  and  if  approved  by  two-thirds  of  that  house,  it  shall  be  a  law; 
but  In  such  cases  the  votes  of  both  houses  shall  be  determined  by  yeas  and  nays, 
and  the  names  of  the  persons  voting  for  or  against  the  bill  shall  be  entered  on  the* 
journals  of  each  house  respectively.  If  any  biU  shall  not  be  returned  by  the 
governor  within  ten  days  (Sundays  excepted)  after  it  shall  have  been  presented  to 
him,  the  same  shall  be  a  law,  in  like  manner  as  if  he  had  signed  it,  unless  the 
general  assembly,  by  their  adjournment,  prevent  its  return ;  in  which  case  it  shall 
be  a  law,  unless  sent  back  within  three  days  after  their  next  meeting. 

Sect.  XXIV.  Every  order,  resolution  or  vote  to  which  the  concurrence  of  both 
houses  may  be  necessary  (except  on  a  question  of  adjournment),  shall  be  presented 

(a)  Where  the  rights  of  parties  depend  on  honseof  representatives,  and  been  approved  by 

the  validity  of  a  divorce  granted  by  the  legis-  the  governor,  it  is  a  law.    The  constitution 

latore,  evidence  is  admissible  to  show  that  the  does  not  require  that  it  should  be  signed  by  the 

causes  for  which  it  was  granted  were  within  the  presiding  officers  of  the  two  houses.     10  H. 

jnrisdic^n  of  the  courts,  and  hence  the  legis-  976.    An  act  of  assembly  is  passed  only  when 

lature  had  no  power  to  grant  it.     3  J.  350.  it  has  gone  through  all  the  forms  made  neces- 

The  presumption  is,  that  every  legislative  act  sary  by  the  constitution,  to  give  it  force  and 

of  divorce  is  for  a  just  cause,  but  it  is  not  a  validity  as  a  binding  rule  of  conduct  for  the  * 

conclusive  presumption  that  the  ewe  is  outside  citizen.     9  C.  202.    The  governor  may  sign  a 

the  jurisdiction  of  the  courts.    4  P.  f*.  Sm.  bill  after  the  a4joumment  of  the  legislature. 

255.     See  Ibid.  265.  21  N.  Y.  517.    One  branch  of  the  legislature 

(6)  See  7  W.  &  S.  16.  has  no  power,  by  resolution,  to  recall  a  bill, 

(c)  See  6  H.  521.  after  it  has  been  sent  to  the  goTernor  forjap- 

(d)  When  a  bill  has  passed  the  senate  and  proval.    83  N.  Y.  269t)igitized  by  vjOOQIC 
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to  the  gorernor,  and  before  it  shall  take  effect,  be  approred  by  bim,  or  being  dis« 
approved,  sball  be  lepawed  bj  two-thirds  of  both  hooses,  according  to  the  mles  and 
limitations  prescribed  in  case  of  a  bilL 

Sect.  XXV.  No  corporate  body  shall  be  hereafter  created,  renewed  or  extended, 
with  banking  or  diseonnttng  priTileges,(a)  without  six  months'  previons  publie 
notice  c^  the  intended  ^plicstaon  for  the  same,  in  such  manner  as  shall  b«  pr0» 
scribed  by  law;  nor  shall  any  charter  for  the  parposes  aforesaid,  be  granted  for  a 
longer  period  than  twen^yean;  and  ererysach  charter  shall  contain  a  clause 
reserring  to  the  l^islatnre  the  power  to  alter,  reroke  or  annul  the'same,(&)  when« 
ever,  in  their  opinion,  it  may  be  injurious  to  the  dtisens  of  the  commonwealth;  in 
such  manner,  howeyer,  that  no  injustice  shall  be  done  to  the  corporators.  No  law 
hereafter  enacted  shall  create,  renew  or  extend  the  charter  oi  more  than  one 
corporation.(c) 

DSCT.  XX  VI.(c/)  The  legisUture  sball  have  the  power  to  alter,  revoke  or  annul, 
any  charter  of  incorporation  hereafter  conferred  hj  or  under  any  special  or  general 
law,  whenever,  in  their  opinion,  it  may  be  injurious  to  the  citisens  of  the  com- 
monwealth ;  in  such  manner,  however,  that  no  injustioe  shall  be  done  to  the 
corporator8.(e) 

AKTICLK  n. 

OF  TH8  OOYXRlfOB. 

Sect.  I.  The  supreme  executive  power  of  this  commonwealth  shall  be  vested  in 
a  governor. 

Sect.  II.  The  governor  shall  be  chosen  on  the  second  Tu^ay  of  October,  by  the 
citizens  of  the  commonwealth,  at  the  places  where  they  shall  respectively  vote  for 
representatives ;  the  returns  of  every  election  for  governor  shall  be  sealed  up  and 
transmitted  to  the  seat  of  government,  directed  to  the  speaker  of  the  senate,  who 
shall  open  and  publish  them  in  the  presence  of  the  members  of  both  houses  of  the 
legislature ;  the  person  having  the  highest  number  of  votes  shall  be  governor ;  but 
if  two  or  more  shall  be  equal  and  highest  in  votes,  one  of  them  shall  be  chosen 
governor  by  the  joint  vote  of  the  members  of  both  houses.  Contested  electioni 
shall  be  determined  by  a  committee  to  be  selected  from  both  houses  of  the  legisla* 
ture,  and  formed  and  regulated  in  such  manner  as  shall  be  directed  by  law. 

Sect.  III.  The  governor  shall  hold  his  office  during  three  years  from  the  third 
Tuesday  of  January  next  ensuing  his  election,  and  shall  not  be  capable  of  holding 
it  longer  than  six,  in  any  term  of  nine  years. 

Sect.  IY.  He  shall  be  at  least  thirty  years  of  age,  and  have  been  a  citizen  and 
an  inhabitant  of  this  state  seven  years  next  before  his  election,  unless  he  shall  havi 
been  absent  on  the  public  business  of  the  United  States  or  of  this  state. 

Sect.  Y.  No  member  of  congress,  or  person  holding  any  office  under  the  United 
States  or  of  this  state,  shall  exercise  the  office  of  governor. 

Sect.  YI.  The  governor  shall,  at  stated  times,  receive  for  his  services  a  com* 
pensation  which  shall  be  neither  increased  nor  diminished  during  the  period  foi 
which  he  sball  have  been  elected. 

Sect.  YII.  He  shall  be  commander-in-chief  of  the  army  and  navy  of  this  oom- 
monwealth,  and  of  the  militia,  except  when  they  shall  be  called  into  actual  service 
of  the  United  States. 

(a)  The  exercise  of  the  banking  privilege  Wr.  840.    It  forms  a  part  of  the  contrac 

of  discounting  notes  by  a  saving  fund  society,  with  ^ywy  banking  corporation.  21  N.  Y.  9, 
incorporated  without  such  notice,  renders  the         (c)  To  create,  renew  or  extend  a  charter 

notes  so  discounted,  void  in  their  hands  ;  such  within  the  meaning  of  this  section,  means  u 

illegal  action  cannot  be  a  ground  of  title.     5  make  a  charter  which  never  existed  before 

Phlla.  18.    The  privileges  granted  to  building  to  revive  an  old  one  which  has  expired  ;  or  ti 

assooiations  are  not  within  this  prohibition.    1 1  increase  the  time  for  the  existence  of  om 

C.  988.      8  Grant  897.      8  Phila.  115.     6  C  which  would  otherwise  reach  its  limit  at  at 

465.  earlier  period.     8  C.  880,  888.     And  see  9  U 

(6)  This  clause  reserves  to  the  state  the  800. 
rljght  to  impose  taxes  upon  a  bank,  according        (d)  Fourth  amendment  of  1857. 
to  the  legislative  discretion,  notwithstanding         (e)  The  legislature  is  not  the  final  judgi 

a  provision  in  its  churter   **that  the  capital  whether  the  earns  JadietBy  upon   which    thi 

stock  in  such   hnnk  shall  not  be  subject  to  authority  to  repeal    a  charter  is  based,    hm 

taxation,  for  other  than  state  purposes."     l  accrued.    8  P.  F.  Sm.  26. 
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Sect.  VIII.  He  shall  appoint  a  secretary  of  tlie  commonwealth  during  pleasure ; 
ftnd  he  shall  nominate,  and  bj  and  with  the  advice  and  consent  of  the  senate,  appoint 
all  judicial  officers  of  the  courts  of  record,  unless  otherwise  provided  for  in  this  con- 
stitution. He  shall  have  power  to  fill  all  vacancies  that  may  happen  in  such  judicial 
offices  daring  the  recess  of  the  senate,  by  granting  commissions,  which  shall  expire 
at  the  end  of  their  next  sessions :  Providedy  That  in  acting  on  executive  nominations 
the  senate  shall  sit  with  open  doors )  and  in  confirming  or  rejecting  the  nominations 
of  the  governor,  the  vote  shall  be  taken  by  yeas  and  nays. 

Skot.  IX.  He  shall  have  power  to  remit  fines  and  forfeiture8,(a)  and  grant 
reprieves  and  pardons,(&)  except  in  cases  of  impeachment. 

SscT.  X.  He  may  require  information  in  writing,  from  the  officers  of  the  execu- 
tive department,  upon  any  subject  relating  to  the  duties  of  their  respective  offices. 

SsoT.  XI.  He  snail,  from  time  to  time,  give  to  the  general  assembly  information 
of  tbe  state  of  the  commonwealth,  and  recommend  to  their  consideration  such  mea- 
sures as  he  shall  judge  expedient. 

Sect.  XII.  He  may,  on  extraordinary  ocoasions,  convene  the  general  assembly ; 
and  in  case  of  disagreement  between  the  two  houses  with  respect  to  the  time  of 
adjournment,  adjourn  them  to  such  tjme  as  he  shall  think  proper,  not  exceeding 
four  months. 

Sectt.  Xm.  He  shall  take  care  that  the  laws  be  faithfully  executed. 
Sect.  XIY.  In  case  of  the  death  or  resignation  of  the  governor,  or  his  removal 
from  office,  the  speaker  of  the  senate  shall  exercise  the  office  of  governor,  until 
another  governor  shall  be  duly  qualified  ]  but  in  such  case,  another  governor  shall  be 
chosen  at  the  next  annual  election  of  representatives,  unless  such  death,  resignation 
or  removal,  shall  occur  within  three  calendar  months  immediately  preceding  such 
next  annual  election,  in  which  case  a  governor  shall  be  chosen  at  the  second  suc- 
ceeding annual  election  of  representatives.  And  if  the  trial  of  a  contested  election 
shall  continue  longer  than  until  the  third  Monday  of  January  next  ensuing  the 
election  of  governor,  the  governor  of  the  last  year,  or  the  speaker  of  the  senate,  who 
may  be  in  the  exercise  of  the  executive  authority,  shall  continue  therein  until  the 
determination  of  such  contested  election,  and  until  a  governor  shall  be  duly  qualified 
as  aforesaid. 

OP  THE  SECRETARY  OP  THE  COMMONW^EALTH. 

Sect.  XY.  The  secretary  of  the  commonwealth  shall  keep  a  fair  register  of  all 
tbe  official  acts  and  proceedings  of  the  governor ;  and  shall,  when  reauired,  lay  the 
same  and  all  papers,  minutes  and  vouchers  relative  thereto,  before  either  branch  of 
the  legiskture ;  and  shall  perform  such  other  duties  as  shall  be  enjoined  him  by  law. 

ARTICLE  m. 

OP    ELECTIONS. 

Sect.  I.  In  elections  by  the  citizens,  every  [white]  (c)  freeman  of  the  age  of 
twenty'-one  years,  having  resided  in  this  state  one  year,  and  in  the  election  district 
where  he  offers  to  vote  ten  days  immediately  preceding  such  election,  and  within 
two  years  paid  a  state  or  county  tax,(<i)  which  shall  have  been  assessed  at  least  ten 
days  before  the  election,  shall  enjoy  the  rights  of  an  elector ;  but  a  citizen  of  the 
United  States  who  had  previously  been  a  qualified  voter  of  this  state,  and  removed 

(a)  The  fines  and  penalties  which  he  may  440.  10  Wr.  446.  But  see  7  Ibid.  53.  A 
remit,  are  such  only,  as  are  now,  or  were  pardon  must  be  prored  by  the  production  of 
originally  payable  to  the  state.  3  Barr  126.  the  warrant  itself,  or  its  loss  must  be  accounted 
He  may  remit  a  forfeited  recognisance,  after  for.  6  W.  338.  And  see  1  6r.  329.  A  par- 
judgment  for  the  use  of  the  county.  9  W.  don  obtained  by  fraud  may  be  reroked  before 
142.  actual  delivery.     8  Wr.  210.     10  Int.  R.  Rec. 

(6)  He  may  pardon,  as  well  before  trial,  as  24.     Without  words  of  restitution,  a  pardon 

after.     7  W.  155.    9  Wr.  372.     10  Ibid.  357.  does  not  restore  a  forfeited  estate.     3  Grant 

So,  he  may  grant  a  conditional  pardon.    8  W.  158. 

lb  S.  197.    A  pardon,  although  after  sentence,  (c)  Altered  by  the  15th  amendment  tc  the 

is  a  release  of  all  fines  or  imprisonment  for  constitution  of  the  United  States. 

the  offence.    4  C.  297.    2  PhiU.  256.     But  {d)  It  must  be  a  personal  tax.     2  S.  1  R. 


not  of  the  costs  to  the  payment  of  which  a    297. 
prisoner  may  have  been  sentenced.    2  Wh. 
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therefrom,  and  returned,  and  who  shall  have  resided  in  the  election  district,  and  paid 
taxes  as  aforesaid,  shall  he  entitled  to  vote,  after  residing  in  the  state  six  months  : 
Provided^  That  [white]  freemen,  citizens  of  the  United  States,  between  the  ages  of 
twentj-one  and  twenty-two  years,  and  having  resided  in  the  state  one  year,  and  ia 
the  election  district  ten  days,  as  aforesaid,  shall  be  entitled  to  vote,  alUiongh  they 
shall  not  have  paid  taxe8.(a) 

Sect.  II.  All  elections  shall  be  by  ballot,  except  those  by  persons  in  their  repre- 
sentative CM)acities,  who  shall  vote  vxv6l  voce. 

Sect.  III.  Electors  shall,  in  all  cases,  except  treason,  felony  and  breach  or  surety 
of  the  peace,  be  privileged  from  arrest,  daring  their  attendance  on  elections^  and  in 
going  to  and  returning  Arom  them. 

Sect.  IV.  Whenever  any  of  the  qualified  electors  of  this  commonwealth  shall 
be  in  any  actual  military  servicCi  under  a  requisition  from  the  president  of  the 
United  States,  or  by  the  authority  of  this  commonwealth,  such  electors  may  exer- 
cise the  right  of  suffrage  in  all  elections  by  the  citisens,  under  such  regulationB  as 
are  or  shall  be  prescribed  by  law,  as  fully  as  if  they  were  present  at  their  usual 
place  of  election.(6) 

ARTICLE  IV. 

OF  IMPEACHMENT. 

Sect.  I.  The  house  of  representatives  shall  have  the  sole  power  of  impeaching. 

Sect.  II.  All  impeachments  shall  be  tried  by  the  8enate.(c)  When  sitting  for 
that  purpose,  the  senators  shall  be  upon  oath  or  affirmation.  No  person  shall  be 
convicted  without  the  concurrence  of  two-thirds  of  the  members  present 

Sect.  III.  The  governor  and  all  other  civil  officers  under  this  commonwealth, 
shall  be  liable  to  impeachment  for  any  mbdemeanor  in  office  ;(if)  but  judement  in 
such  cases  shall  not  extend  further  than  to  removal  from  office,  and  disqudificatioii 
to  hold  any  office  of  honor,  trust  or  profit,  under  this  commonwealth ;  the  party, 
whether  convicted  or  acquitted,  shall  nevertheless  be  liable  to  indictment,  trial, 
judgment  and  punishment,  according  to  law. 

ARTICLE  V. 
OP  the  judiciary. 

Sect.  I.  The  judicial  power  of  this  commonwealth(f)  shall  be  vested  in  a  su- 
preme court,  in  courts  of  oyer  and  terminer  and  general  jail  delivery,  in  a  court  of 
common  pleas,  orphans'  court,  register's  court  and  a  court  of  quarter  sessions  of  the 
peace  for  each  county,  in  justices  of  the  peace,  and  in  such  other  courts  as  the 
legislature  may  from  time  to  time  establish.(^) 

Sect.  n.rA)  The  judges  of  the  supreme  court,  of  the  several  courts  of  common 
pleas,  and  or  such  other  courts  of  record  as  are  or  shall  be  established  by  law,  shall 
be  elected  by  the  qualified  electors  of  the  commonwealth  in  the  manner  following, 
to  wit :  the  judges  of  the  supreme  court,  by  the  qualified  electors  of  the  common- 
wealth at  large :  the  president  judges  of  the  several  courts  of  common  pleas  and  of 
such  other  courts  of  record  as  are  or  may  be  established  by  law,  and  all  other  judges 
required  to  be  learned  in  the  law,  by  the  qualified  electors  of  the  respective  districts 
over  which  they  are  to  preside  or  act  as  judges :  and  the  associate  judges  of  the 

(a)  No  oonstitntional  qualification  of  a  voter  jadge  is  the  proper  organ  of  the  court,  to  ex- 

can  be  abridged,  added  to,  or  altered  by  legis-  press  iti  opinion  ;    bat  each  member  has  a 

lation.     8  P.  F.  Sm.  338.  right,  and  it  is  his  duty,  to  deliver  his  senti- 

(6)  First  amendment  of  1864.  ments  apon  erery  subject  that  occurs  in  court. 

(c)  A  member  of  the  house  of  representa-  Ibid.  114.    4  D.  S25.    See  Porter's  Trial  61. 

tives,  who  votes  in  favor  of  prosecuting  an  («)  The  legislature  has  no  judicial  power, 

imp^chment,  is  not,  thereby,  disqualifi<^,  if  and  therefore  cannot  grant  a  new  trial.    3  H. 

subsequently  elected  a  senator,  from  sitting  18.   4  H.  S65.    Or,  a  review  of  a  decree  of  the  I 

on  the  trial  thereof.    Addison's  Trial  SI >8.  orphans' court.    7Wr.  51S.    19  Leg.  Int.  372.  * 

Porter's  Trial  53.  The  legislature  cannot  abolish  any  of   the 

{d)  A  president  judge  is  liable  to  impeach-  courts  mentioned   in  this  article.    8  P.  F« 

ment,  ■  for  preventing  one  of  his  associates  Sm.  226. 

from  delivering  his  opinion  to  a  grand  or  petit  ig)  See  7  W.  &  8.  68.    8  W.  ft  S.  382,    8 

jury,  upon  a  matter  before  the  court.    Addi-  Barr  244.    16  Pet.  60. 

son's  Trial  16,  17,  114,  151.    The  presiding  (A)  Amendment  of  1850^ 
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courts  of  common  pleas  by  the  qualified  electors  of  the  coanties  respectively.  The 
jadges  of  the  supreme  court  shall  hold  their  offices  for  the  term  of  fifteen  years,  if 
they  shall  so  long  behave  themselves  well,  (subject  to  the  allotment  hereinafter  pro- 
vided for,  subsequent  to  the  first  election.)  The  president  judges  of  the  several 
courts  of  common  pleas,  and  of  such  other  courts  of  record  as  are  or  shall  be  esta- 
blished by  law,  and  all  other  judges  required  to  be  learned  in  the  law,  shall  hold 
their  offices  for  the  term  of  ten  years,  if  they  shall  so  long  behave  themselves  well. 
The  associate  judges  of  the  courts  of  common  pleas  shall  hold  their  offices  for  the 
term  of  five  years,  if  they  shall  so  long  behave  themselves  well :  all  of  whom  shall 
be  commissioned  by  the  governor,  but  for  any  reasonable  cause  which  shall  not  be 
sufficient  grounds  of  impeachment,  the  eovernor  shall  remove  any  of  them  on  the 
address  of  two-thirds  of  each  branch  of  uie  legislature.  The  first  election  shall  take 
place  1^  the  general  election  of  this  ocmimonwealth  next  after  the  adoption  of  this 
amendment,  and  the  commissions  of  all  the  judges  who  may  be  then  in  office  shall 
expire  on  the  first  Monday  of  December  following,  when  the  terms  of  the  new  judges 
shall  oommence.(a)  The  persons  who  shall  then  be  elected  judges  of  the  supreme 
court  shall  hold  their  offices  as  follows :  one  of  them  for  three  years,  one  for  six 
years,  one  for  nine  years,  one  for  twelve  years,  and  one  for  fifteen  years ;  the  term 
of  each  to  be  decided  by  lot  by  said  judges  as  soon  after  the  election  as  convenient, 
and  the  result  certified  by  them  to  the  governor,  that  the  commissions  may  be  issued 
in  accordance  thereto.(&)  The  judge  whose  commission  will  first  expire  shall  be 
chief  justice  during  his  term,  and  thereafter  each  judge  whose  commission  shall  first 
expire  shall  in  turn  be  the  chief  justice,  and  if  two  or  more  commissions  shall  ex- 
pire on  the  same  day,  the  judges  holding  them  shall  decide  by  lot  which  shall  be 
the  chief  justice.  Any  vacancies  happening  by  death,  resignation  or  otherwise,  in 
anv  of  the  said  courts,  shall  be  filled  by  appointment  by  the  governor,  to  continue 
Ull  the  first  Monday  of  December  succeeding  the  next  genend  election.(c)  The 
judges  of  the  supreme  court  and  the  presidents  of  the  several  courts  of  common 
pleas  shall^  at  stated  times,  receive  for  their  services  an  adequate  compensation,  to 
be  fixed  by  law,  which  shall  not  be  diminished  (ci)  during  their  continuance  in  office, 
but  they  shall  receive  no  fees  or  perquisites  of  office,  nor  hold  any  other  office  of 
profit  under  this  oommonwealth,(6)  or  under  the  government  of  the  United  States, 
or  any  other  state  of  this  Union.  The  judges  of  the  supeme  court,  during  their 
continuance  in  office,  shall  resuie  within  this  commonwealth,  and  the  other  judges, 
during  their  continuance  in  ofiice,  shall  reside  within  the  district  or  county  for  which 
they  were  respectively  elected. 

Sect.  III.  Until  othenrise  directed  bv  law,  the  courts  of  common  pleas  shall 
continue  as  at  present  established.  (^^  Not  more  than  five  counties  shall  at  any 
time  be  includea  in  one  judicial  distnct  organised  for  said  courts. 

Sect.  IV.  The  jurisdiction  of  the  supreme  court  shall  extend  over  the  state,(A) 
and  the  judges  thereof  shall,  by  virtue  of  their  offices,  be  justices  of  oyer  and  ter- 
miner and  general  jail  delivery,  in  the  several  counties.(t) 

(a)  The  terms  of  office  of  the  new  judges,  salary  has  been  increased  since  his  appoint- 

eleeted  oiider  this  section,  expire  on  the  first  ment ;  neither  can  they  impose  a  state  tax  npon 

Monday  of  December,  in  the  year  of  their  his  salary,  to  be  deducted  at  the  treasury  before 

limitation.    5  C.  518.  payment.     5  W.  &  S.  403. 

(6)  The  legislature  cannot  abolish  a  judicial  (e)  See  1  S.  &  R.  1. 

district,  and  thus  legislate  out  of  office  the  (g)  See  2  Barr  244. 

president  judge,  before  the  expiration  of  his  (A)  The  division  of  the  state  into  districts 

term.    Commonwealth  v,  Graham,  Supreme  does  not  affect  the  jurisdiction.     11  H.  355. 

Court,  7  July  1869.  The  constitution  invests  the  supreme  court  with 

(c)  The  act  27  April  1852,  which  prescribes  jurisdiction  co-extensive  with  the  state,  and 

that  such  vacancy  shall  be  filled  by  an  election,  the  legislature  has  no  power  to  limit  it,  or  to 

at  tha  next  general  election  which  shall  happen  prohibit  the  court  from  issuing  its  process,  at 

more  than  three  calendar  months  after  the  any  time,   to  all    parts  of  the  state.    The 

vacancy  occurs,  does  not  conflict  with  this  pro-  division  of  the  state  into  districts  is  merely 

vision,  and  is  a  valid  and  binding  exercise  of  for  the  convenient  transaction  of  business, 

legislative  power.     3  C.  444.     See  13  N.  Y.  1  Wr.  237. 

350.  (t)  Bach  of  the  judges  of  the  supreme  court 

(<f)  The  legislature  cannot  diminish    the  has  power  to  hold  a  court  of  oyer  and  ter- 

oompensation  of  a  president  judge,   whose  miner  in  any  county  of  the  state.    9  C.  80. 
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Sect.  V.  The  judges  of  the  court  of  common  pleas  in  each  county  sha]l,(a)  by 
virtue  of  their  offices,  be  justices  of  oyer  and  terminer  and  general  jail  delivery, 
for  the  trial  of  capital  and  other  oflfenders  therein ;  any  two  of  the  said  judges,  the 
president  being  one,(&)  shall  be  a  quorum ;  but  they  shall  not  hold  a  court  of  oyer 
and  terminer  or  jail  delivery  in  any  county,  when  the  judges  of  the  supreme  court, 
or  any  of  them,  shall  be  sitting  in  the  same  county,  (c)  The  party  accused  aa  well 
as  the  commonwealth  may,  under  such  regulations  as  shall  be  prescribed  bj  law, 
remove  the  indictment  and  proceedings,  or  a  transcript  thereof,  into  the  supreme 
court. 

Sect.  VI.  The  supreme  court  and  the  several  courts  of  common  pleas  shall, 
beside  the  powers  heretofore  usually  exercised  by  them,  have  the  power  of  a  court 
of  chancery,  so  far  as  relates  to  the  perpetuating  of  testimony,  the  obtaining  of 
evidence  from  places  not  within  the  state,((^)  and  the  care  of  the  persons  and  estates 
of  those  who  are  non  compos  mentis  ;  and  the  legislature  shall  vest  in  the  said  courts 
such  other  powers  to  grant  relief  in  equity,  as  shall  be  found  necessary,  and  may, 
from  time  to  time,  enlarge  or  diminish  those  powers,  or  vest  them  in  such  other 
courts  as  they  shall  judge  proper,  for  the  due  administration  of  justice.(e) 

Sbot.  VII.  The  judges  of  the  court  of  common  pleas  of  each  county,  any  two 
of  whom  shall  be  a  quorum,  shall  compose  the  court  or  quarter  sessions  of  the  peace, 
and  orphans'  court  thereof;  and  the  register  of  wills,  together  with  the  said  judges, 
or  any  two  of  them,  shall  compose  the  register's  court  of  each  county. 

Sect.  YIII.  The  judges  of  the  courts  of  common  pleas  shall,  within  their  re- 
spective counties,  have  the  like  powers  with  the  judges  of  the  supreme  court  to 
issue  writs  of  certiorari  to  the  justices  of  the  peace,  and  to  cause  their  proceedings 
to  be  brought  before  them,  ana  the  like  right  and  justice  to  be  done.(^) 

Sect.  IX.  The  president  of  the  court  in  each  circuit,  within  such  circuit,  and 
the  judges  of  the  court  of  common  pleas,  within  their  respective  counties,  shall  be 
justices  of  the  peace,  so  far  as  relates  to  criminal  matters.(A) 

Sect.  X.  A  register's  office,  for  the  probate  of  wills  and  granting  letters  of 
administration,  and  an  office  for  the  recording  of  deeds,  shaO  be  kept  in  each 
county. 

Sect.  XI.  The  style  of  all  process  shall  be  "  The  Commonwealth  of  Pennsyl- 
vania."(t)  All  prosecutions  shall  be  carried  on  in  the  name  and  by  the  authon^ 
of  the  commonwealth  of  Pennsylvania,  and  conclude  *'  against  the  peace  and  dignity 
of  the  same."(A;) 

(a)  They  have  ho  power  to  hold  a  court  of  legislatare  cannot  vest  the  determination  of 

oyer  and  terminer  out  of  their  proper  districts,  legal  rights  in  a  court  of  equity,  so  as   to 

9  C.  80.  exclude  the  constitutionAl  right  of  trial   by 

(6)  See7W.&S.  68.   8  Ibid.  S8S.   2  Barr  jury.     6  Wr.  488. 
244.     5  Ibid.  67,  204.    1  H.  194.    7  C.  198.         (^)  The  writ  of  certiorari  may  issue  from 

(c)  This  only  applies  to  a  case  in  which  the  the  common  pleas  wherever  a  new  jurisdiction 

judges  of  the  supreme  court  are   holding  a  is  conferred  upon  magistrates,  and  the  pro- 

court  of  oyer  and  terminer  in  the  same  county,  ceeding  is  summary.    1  Brewst.  411. 
6  Pitts.  Leg.  J.  177.  (A)  A  new  power  was  hereby  intended  to 

((f)  This  is  an  equity  proceeding,  and  is  to  be  superadded  to  their  offices ;  but  the  judges 

be  exercised  under  chancery  rules ;  therefore,  of  the  supreme  court  were  invested  with  the 

written  notice  of  the  rule,  and  of  the  names  like  power  by  the  provincial   act  of  1722, 

of  the  commissioners,  must  be  served  on  the  which  conferred  upon  them  all  the  powers  of 

adverse  party,  at  least  fifteen  days  before  the  the  justices  of  the  court  of  King's  Bench  in 

commission  issues,  and  they  must  be  so  desig-  England,  who  are  justices  of  the  peace  through- 

nated  as  to  inform  the  party,  to  a  reasonable  out  the  kingdom,  ex  officio.    And  these  powers 

certainty,  where  they  may  be  found.     1  Wr.  were  secured  to  them  by  the  constitution.     3 

510.    It  is  under  this  clause,  that  commis-  T.  96. 

sioners  appointed  by  the  courts  to  take  depo-        (t)  Process  must  go  in  the  name  of  the  com- 

sitions  derive  authority  to  administer  oaths,  roonwealth  of  Pennsylvania ;  but  it  is  imma- 

9  P.  F.  Sm.  386.  terial  in  what  part  of  the  precept  the  common- 

(«)  This  does  not  prohibit  the  legislature  wealth  is  introduced,  so  that  the  command  be 

from  taking  away  or  modifying  the  powers  given  in  its  name.    6  B.  184. 
before  that  time  usually  exercised  by  the  judges        (Jc)  The  proper  conclusion  of  an  indictment 

of  the  supreme  court.    It  was  intended  to  have  is  '*  against  the  peace  and  dignity  of  the  com* 

an   affirmative  effect,  by  introducing  certain  monwealth  of  Pennsylvania.*'   5  S.  &  R.  463. 

chancery  powers,  and  not  the  negative  one  of  A  conclusion  *<  against  the  peace  of  the  state, 

prohibiting  the  taking  away  of  any  powers  the  government  and  dignity  of  the  same,*'  is 

theretofore  exercised.     4  B.   117.    But  the  defective.    1  Or.  262-3r^  j 
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ARTICLE  VI. 

or  SHERIFFS  AND  CORONERS. 

Sect.  I.  Sherifis  and  coroners  shall)  at  the  times  and  places  of  election  of  repre- 
sentatives, be  chosen  by  the  citizens  of  each  ooantj.  One  person  shall  be  chosen 
for  each  office,  who  shall  be  commissioned  bj  the  governor.  Thev  shall  hold  their 
offices  for  three  years,  if  they  shall  so  long  behave  themselves  well,  and  until  a  suc- 
oessor  be  duly  qualified ;  but  no  person  shall  be  twice  chosen  or  appointed  sheriff 
in  any  term  of  six  years.  Vacancies  in  either  of  the  said  offices  shall  be  filled  by 
an  appointment)  to  be  made  by  the  governor,  to  continue  until  the  next  general 
election^  and  until  a  successor  shall  be  chosen  and  qualified  as  aforesaid. 

OF  THE  MILITIA. 

Sect.  II.  The  freemen  of  this  commonwealth  shall  be  armed,  organized  and  dis- 
ciplined for  its  defence,  when,  and  in  such  manner,  as  may  be  directed  by  law. 
Those  who  conscientiously  scruple  to  bear  arms,  shall  not  be  compelled  to  do  so,  but 
shall  pay  an  equivalent  for  personal  service. 

OF  PUBUO  OFFICERS. 

Sect.  III.  Prothonotaries  of  the  supreme  court  shall  be  appointed  by  the  said 
court  for  the  term  of  three  years,  if  they  so  long  behave  themselves  well.  Pro- 
thonotaries and  clerks  of  the  several  other  courts,  recorders  of  deeds  and  registers 
of  wills,  shall,  at  the  times  and  places  of  election  of  representatives,  be  elected  by 
the  qualified  electors  of  each  county,  or  the  districts  over  which  the  jurisdiction  of 
said  courts  extends,  and  shall  be  commissioned  by  the  governor.  Thev  shall  hold 
their  offices  for  three  years  if  they  shall  so  long  behave  themselves  well,  and  until 
tbeir  successors  shall  be  duly  qualified.  The  legislature  shall  provide  by  law  the 
number  of  persons  in  each  county  who  shall  hold  said  offices,  and  how  many  and 
which  of  said  offices  shall  be  held  by  one  person.  Vacancies  in  any  of  the  said 
offices  shall  be  filled  bv  appointments  to  be  made  by  the  governor,  to  continue 
until  the  next  general  election,  and  until  successors  shall  be  elected  and  qualified 
as  aforesaid.(a) 

Sect.  IV.  Prothonotaries,  clerEs  of  the  peace  and  orphans'  courts,  recorders  of 
deeds,  registers  of  wilb  and  sheriffs,  shall  keep  their  offices  in  the  county  town  of 
the  county  in  which  they  respectively  shall  be  officers^  unless  when  the  governor 
shall,  for  special  reasons,  dbpense  therewith,  for  any  term  not  exceeding  five  years 
after  the  county  shall  have  been  erected. 

OF  COMMISSIONS. 

Sect.  Y.  All  commissions  shall  be  in  the  name  and  by  the  authority  of  the  com- 
monwealth of  Penn^lvania,  and  be  sealed  with  the  state  seal,  and  signed  by  the 
governor. 

OF  THE  STATE  TREASURER. 

Sect.  VI.  A  state  treasurer  shall  be  elected  annually,  by  jointwote  of  both 
branches  of  the  legiskture. 

OF  JUSTICES  OF  THE  PEACE  AND  ALDERMEN  AND  OTHER  OFFICERS. 

Sect.  YII.  Justices  of  the  peace,  or  aldermen,  shall  be  elected  in  the  several 
wards,  boroughs  and  townships,  at  the  time  of  the  election  of  constables,  by  the 
qaalified  voters  thereof,  in  such  number  as  shall  be  directed  by  law,  and  shall  bo 
commissioned  by  the  governor  for  a  term  of  five  years.  But  no  township,  ward  or 
borough  shall  elect  more  than  two  justices  of  the  peace  or  aldermen,  without  the 
coDsent  of  a  majority  of  the  qualified  electors  within  such  township,  ward,  or 
borough. 

SiCT.  Vni.   All  officers  whose  election  or  appointment  is  not  provided  for  in 

(a)  The  death  of  the  person  elected  to  fill  thonotary,  the  court  does  not  possess  power  to 

toe  office  of  clerk  of  the  orphans'  coart,  before  make  a  temporary  appointment,  antil  the  va- 

^  has  qualified  himself  according  to   law,  cancy  is  filled  by  the  governor.     Ca«e  of  the 

^oa  not  create  a  vacancy  which  can  be  filled  Prothonotary  of  Phila.  Co.,  C.  P.  Fhila.,  14 


bj  the  goremor,   but  the  incumbent   holds    May  1S50.    MS. 
o^er.    9  Barr  513.     On  the  death  of  the  pro- 


Digitized  by 


Google 


46  CONSTITUTION  OF  PENNSYLVANIA. 

this  constitution,  shall  he  elected  or  appointed  as  shall  he  directed  hy  law.  No  per- 
son shall  he  appointed  to  anj  office  within  any  county  who  shall  not  have  been  a 
citizen  and  an  inhabitant  therein  one  year  next  before  his  appointment,  if  the 
county  shall  have  been  so  long  erected ;  but  if  it  shall  not  have  been  so  long  ereeted. 
then  within  the  limits  of  the  county  or  counties  out  of  which  it  shall  have  been 
taken.  No  member  of  congress  from  this  state,  or  any  person  holding  or  exerditiiig 
any  office  or  appointment  of  trust  or  profit  under  the  United  States,  shall  at  the 
same  time(a)  hold  or  exercise  any  office  in  this  state,  to  which  a  salary  is,  or  fees  or 
perquisites  are  by  law  annexed,  and  the  legislature  may  by  law  declare  what  state 
offices  are  inoompatible.(2>)  No  member  of  the  senate,  or  of  the  house  of  represea- 
tatives,  shall  be  appointed  by  the  governor  to  any  office  during  the  'term  for  which 
he  shall  have  been  elected. 

OF  MISBBHAYIOR  IN  OFFICE. 

SiOT.  IX.  All  officers  for  a  term  of  years,  shall  hold  their  offices  for  the  tenos 
respectiyely  specified,  only  on  the  condition  that  they  so  long  behave  themselres 
well ;  and  shall  be  removed  on  conviction  of  misbehavior  in  oftce,  or  of  any  iii& 
mous  crime.(c) 

DT7XLLINQ. 

Sbot.  X.  Any  person  who  shall,  after  the  adoption  of  the  amendments  proposed 
by  this  convention  to  the  constitution,  fight  a  duel,  or  send  a  challenge  for  that 
purpose,  or  be  aider  or  abettor  in  fighting;  a  duel,  shall  be  deprived  of  the  right  of 
holding  any  office  of  honor  or  profit  in  this  state,  and  shall  be  punished  otherwise 
in  such  manner  as  is,  or  mav  be  prescribed  by  law ;  but  the  executive  may  remit 
the  said  offence  and  all  its  disqualifications. 

ARTICLE  Vn. 

XDUOATION. 

Sect.  I.  The  legislature  shall,  as  soon  as  conveniently  may  be,  provide  hy  law 
for  the  establishment  of  schools  throughout  the  state,  in  such  manner  that  the  pocx^ 
may  be  taught  gn,t\B.(d) 

Sect.  II.  The  arts  and  sciences  shall  be  promoted  in  one  or  more  seminaries  c^ 
learning. 

RELIQIOUS  SOCIETIES  AND  CORPORATIONS. 

Sect.  III.  The  rights,  privileges,  immunities  and  estates  of  reli^ous  societies  and 
corporate  bodies^  shall  remain  as  if  the  constitution  of  this  state  had  not  been  altered 
or  amended. 

Sect.  IV.  The  legiskture  shall  not  invest  any  corporate  body  or  individual  with 
the  privilege  of  taking  private  property  for  public  use,  without  requiring  such  oor- 
poration  or  individual  to  make  compensation  to  the  owners  of  said  property,  or  give 
adequate  secpri^  therefor  before  such  property  shall  be  taken.(€) 

ARTICLE  vnr 

OF  THE  OATH  OF  OFFICE. 

Members  of  the  general  assembly,  and  all  officerB,(^)  executive  and  judicial,  shall 

(a)  See  17  8.  &  B.  S28-30.    4  D.  829.  age  of  five  and  twenty-one  years,  are  not  im. 

lb)  Under  the  act  of  16  April  1838,  a  depnty  constitational.    5  H.  118. 
marshal  of  the  United  States  is  incompetent        («)  When  private   property   is   taken    for 

to  hold  the  office  of  commissioner  of  an  in-  public  ose,  it  is  not  necessary  that  the  com. 

corporated    district,   although  there   are    no  pensation  to  the  owner  should  be  actosdly 

fees  or  perquisites  annexed  to  the  office.    5  ascertained  and  paid  before  the  property   q 

Barr  67.  appropriated ;  .but  it  is  sufficient,  if  an   ade> 

(c)  A  conriction  of  the  offence  of  bribing  an  qnate  remedy  be  prorided  by  which  he  can 

elector  to  vote  for  him,  does  not  disqnal^y  a  obtain   compensation,  without  any  unreason- 

sheriflTfrom  exercising  the  duties  of  his  office,  able  delay.     10  Barr  97.     9  W.  &  8.  460. 

3W.  &8.  338.  1    Barr   132,  218.     6  W.  &   8.   113.     4    H. 

(<0  Laws  proTiding  for  the  establishment  192-3.    Bright.  R.  183.     See  art.  IX.  {  lO. 
throughout   the    commonwealth     of    common        {g)  A  county  commissioner  is  such  an  offi« 

idiools^  for  the  education  of  <iU  between  the  cer.     7  8.  &  R.  386. 
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be  bound  by  oath  or  affirmation,  to  support  the  constitution  of  tbis  commonwealtb,(a) 
and  to  perform  tbe  duties  of  tbeir  respective  offices  witb  fidelity. 

ARTICLiE  IX. 

DECLARATION  OF  RIGHTS. 

That  tbe  general,  great  and  essential  prinoiples  of  liberty  and  free  gOTernment 
may  be  recognised  and  unalterably  established,  We  declare 

Sect.  I.  Tbat  all  men  are  born  equally  fVee  and  independent,  and  bave  certain 
inherent  and  indefeasible  rights,  among  which  are  those  of  enjoying  and  defending 
life  and  liberbr,  of  acquiring,  possessing  and  protecting  property  and  reputation,  and 
of  pursuing  their  own  happine88.(6) 

Sect.  II.  That  all  power  is  inherent  in  the  people,  and  all  ^ee  governments  are 
founded  on  their  authority,  and  instituted  for  their  peace,  safehr  and  happiness. 
For  the  advancement  of  these  ends,  they  have  at  all  times  an  unahenable  and  inde- 
feasible right  to  alter,  reform  or  abolish  their  government^  in  such  a  manner  as  they 
may  think  proper. 

Sect.  III.  That  all  men  have  a  natural  and  indefeasible  right  to  worship  Al- 
mighty God  according  to  the  dictates  of  their  own  consoienoes  ;(c)  that  no  man  can 
of  right  be  compelled  to  attend,  erect  or  support  any  place  of  worship,  or  to  main- 
tain any  ministry  against  his  consent;  no  human  authority  can,  in  any  case  what- 
ever, control  or  interfere  with  the  rights  of  conscience ;  (d)  and  no  preference  shall 
ever  be  given  by  law  to  any  religious  establishments,  or  modes  of  worship. 

Sect.  IY.  That  no  person  who  acknowledges  the  being  of  a  (}od,  and  a  future 
state  of  rewards  and  punishments,  shall,  on  account  of  his  religious  sentiments,  be 
disqualified  to  hold  any  office,  or  place  of  trust  or  profit,  under  this  common- 
wea!lth.(e) 

Sect.  V.  That  elections  shall  be  free  and  equal.(^) 

Sect.  YI.  That  trial  by  jury  shall  be  as  heretofore,(A)  and  the  right  thereof 
remain  inviolate.(t) 

Sect.  YII.  That  the  printing  presses  shall  be  free  (Jc)  to  every  person  who 
undertakes  to  examine  the  proceedings  of  the  legislature,  or  any  branch  of  govern- 
ment; and  no  law  shall  ever  be  made  to  restrain  the  right  thereof.  The  free 
communication  of  thoughts  and  opinions  is  one  of  the  invaluable  rights  of  man ;  and 
every  citizen  may  freely  speak,  write  and  print  on  any  subject,  being  responsible 
for  the  abuse  of  that  liberty.  In  prosecutions  for  the  publication  of  papers  investi- 
gating the  official  conduct  of  officers,  or  men  in  public  capacity,  or  where  the 
matter  published  is  proper  for  public  information,(Z)  the  truth  thereof  may  be 

(a)  See  12  S.  &  B.  353.  6  Wr.  89.    And  lee  1  P.  F.  Sm.  96,  41 S.    It 

(6)  See  9  H.  147.  is  error,  if  it  do  Dot  appear,  by  the  record  of 

(c)  Christianity  is  a  part  of  the  common  the  trial  of  an  indictment,  tbat  tbe  defendant 
lawof  Pennsylvania;  not  Christianity  fbnnded  was  tried  by  twelve  jurors,  lawfully  sworn, 
on  an  J  particular  religious  tenets,  but  Chris-  3  8.  &  R.  S37.  A  waiver  of  this  right,  by 
tianity  with  liberty  of  conscience  to  all  men.  the  consent  of  the  defendant,  in  a  criminal 
11  S.  &  R.  394,  400.  6  Barr  96.  8  Ibid.  327.  case,  is  a  nullity.  7  Am.  L.  B.  289.  18  N. 
11  Leg.  Int.  14.  See  2  Story  Const.  {  1871.  T.  129.  The  87th  section  of  the  Code  of 
1  P.  B.  13.  2  How.  198.  9  Am.  L.  B.  591.  Criminal  Procedure,  giving  the  commonwealth 
Every  religious  society,  for  its  own  internal  four  peremptory  challenges,  does  not  conflict 
order,  and  for  the  mode  in  which  it  fulfils  its  with  this  provision.  1  Wr.  45.  4  Wr.  462. 
functions,  is  a  law  unto  itself,  provided  it  keep  (t*)  See  1  B.  424.  5  Barr  204.  7  Pet. 
within  the  bounds  of  social  order  and  morality.  551-2.  Trial  by  Jury  is  a  constitutional  right, 
5  Wr.  14.  which  cannot  be  waived  by  implication.    6  W. 

(d)  Those  who  keep  the  seventh  day  as  183.  7  C.  310.  18  N.  T.  129.  The  legis- 
their  Sabbath,  may  be  punished  for  working  lature  has  no  power  either  to  provide  that  a 
on  Sunday.  3  8.  ft  B.  48.  8  Barr  132.  9  petit  jury  may  be  composed  of  a  less  number 
H.  426.  And  see  10  H.  114.  11  Leg.  Int.  than  twelve ;  or  that  a  number  of  the  petit 
14,     17  S.  &  B.  160.  jury,  less  than  twelve,  may  render  a  verdict. 

(e)  See  2  W.  ft  8.  262.    2  C.  277.  23  Law  Rep.  458.     1  Ch.  Leg.  N.  437.    A 
(y)  This  does  not  require  that  the  regula-    municipal  corporation,  being  the  creature  of 

tions  should  be  uniform  throughout  the  state,  the  legislature,  cannot  claim  the  constitutional 

10  P.  F.  Sm.  54.  right  of  a  trial  by  jury.     2  P.  F.  Sm.  374. 

(A)  This  does  not  interfere  with  the  sum-        (Jc)  1  D.  325.     3  Y.  520.     4  Y.  269. 
mary  convicUon  of  rogues  and  vagabonds.        (/)  4  Y.  267.  Digitized  by  GoOqIc 
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given  in  evidence ;  and  in  all  indictments  for  libels,  the  jfurr  shall  have  a  right 
to  determine  the  law  and  the  facts,  under  the  direction  of  the  court,  as  .in  o£er 


Sect.  YIII.  Th§t  the  people  shall  be  secore  in  their  persons,  houses,  papers 
and  possessions,  from  unreasonable  searches  and  seizures;  and  that  no  warrant 
to  search  any  place,  or  to  seize  any  person  or  things,  shall  issue,  without  describing 
them  as  nearly  as  may  be,  nor  without  probable  cause,  supported  by  oath  or  affirma- 
tion, (c) 

Sect.  IX.  That  in  all  criminal  prosecutions,  the  accused  hath  a  right  to  be 
heard  by  himself  and  his  coun8el,(&)  to  demand  the  nature  and  cause  of  the  aocn- 
sation  against  him,(c)  to  meet  the  witnesses  face  to  faoe,(c2)  to  have  compulsoiy 
process  for  obtaining  witnesses  in  his  favor ;  and  in  prosecu^ons  by  indictment^  or 
information,  a  speedy  public  trial  by  an  impartial  jury  of  the  vicinage :  He  cannot 
be  compelled  to  give  evidence  against  himself,(e)  nor  can  he  be  deprived  of  his 
life,  liberty  or  property,  unless  by  the  judgment  of  his  peers,  or  the  law  of  the 
land.(^) 

Sect.  X.  That  no  person  shall,  for  any  indictable  offence,  be  proceeded  against 
criminally  by  information,  except  in  oases  arising  in  the  land  or  naval  forces,  or  in 
the  militia,  when  in  actual  service  in  time  of  war  or  public  danger ;  or  by  leave  of 
the  court  for  oppression  or  misdemeanor  in  o£Bce.(^)  No  person  shall,  for  the  same 
offence,  be  twice  put  in  jeopardy  of  life  or  limb,(t)  nor  shall  any  man's  property  be 
taken,  or  applied  to  public  use,  without  the  consent  of  his  representatives,  and  with- 
out just  compensation  being  niade.(A;) 


(a)  A  warrant  of  arrest,  issaed  npon  com- 
mon rumor  and  report  of  the  party's  guilt, 
though  it  recite  that  there  is  danger  of  his 
escaping  before  witnesses  could  be  summoned 
to  enable  the  judge  to  issue  it  upon  oath,  is 
illegal ;  and  no  officer  is  bound  to  execute  it. 
3  B.  38.  But  an  arrest  for  felony  may  be 
made  without  warrant.  6  B.  316. 
*  (6)  It  need  not  appear  by  the  record  that 
the  prisoner  was  allowed  counsel.    1  Wr.  108. 

(c)  The  20th  section  of  the  Code  of  Crimi- 
nal Procedure  of  31  March  1860  does  not 
conflict  with  this  provision.     I  Wr.  109. 

(</)  In  all  criminal  cases,  die  witnesses  must 
be  examined  in  the  presence  of  the  accused, 
and  be  subject  to  cross-examination.  I  P.  K. 
Sm.  338.  This  clause  applies  to  impeach- 
ments, which  are  criminal  prosecutions.  Por- 
ter's Trial  100-12.  But  depositions  were 
taken  and  read  on  the  trial  of  Judge  Hopkin- 
son.  Hopkinson's  Trial  40-3.  It  does  not, 
however,  abrogate  the  common  law  principle 
that  dying  declarations  are  admissible  in  evi- 
dence in  cases  of  homicide.  7  How.  (Miss.) 
655 ;  1  Meigs  265  ;  11  Geo.  355 ;  8  Ohio  St. 
181  ;  7  Iowa  347. 

(«)  See  3  Y.  515.    24  N.  Y.  74. 

(g)  A  private  act  is  not  such  a  law.  5 
W.  &  S.  171.  6  Barr  87.  And  see  1  Curt. 
C.  C.  311.  It  means  judgment  of  law,  in  its 
regular  course  of  administration  through  courts 
of  jusuce.     10  Wr.  460. 

(h)  See  3  D.  490.  2  D.  112.  1  Y.  206, 
370,  419.     2  Y.  429.     1  S.  &  R.  382. 

(t)  This  onlj  applies  to  capital  offences. 
5  C.  323.  The  court,  even  in  a  capital  case, 
may  discharge  a  jnrj,  before  verdict,  in  case 
of  absolute  necessity  ;  but  mere  inability  to 
agree  is  not  such  a  case ;  and  if  a  jury  be 
discharged  under  such  circumstances,  the 
prisoner  may  plead  it  in  bar  of  another  trial. 
3  R.  498. 

(Jk)  See  art.  VII.  {  4.    This  clause  is  a 


disabling,  not  an  enabling  one.    10  W.  C6. 
It  is  a  limitation,  not  on  the  taxing  power,  but 
on  the  right  of  eminent  domain.    2  Bl.  510. 
There  are  no  other  limitations  to  the  power  of 
the  state  over  private  property,  than    those 
that  are  placed  upon  it  by  the  oonstitatioii. 
6  W.  &  S.  113.    The  commonwealth  has  a 
constitutional   right  to   authorixa  a  tompike 
company  to  lay  out  a  road  through  die  private 
ground  of  a  citizen  without  making  competi- 
sation   for  the  soil.     6  B.  509.    Such  oom- 
pensation  having  been  originally  made  in  each 
purchaser's  particular  grant.   3  Y.  373.  When 
property  is  not  seised,  and  directly  appropri- 
ated to  public  use,  though  it  may  be  subjected 
in  the  hands  of  the  owner  to  gi^ater  bordens 
than  it  was  before,  it  is  not  taken,    9  H.  147. 
6  W.  &  S.  113.     8  Ibid.  85.     1  Wr.  479.     4 
H.  192-^.  6  Wh.  25.   5  P.  F.  8m.  340.    Seed 
N.  Y.  100.    The  mere  laying  out  of  atreeta 
through  private  property,  is  not  a  taking  withm 
the  meaning  of  the  constitution ;   it  ia  oalj 
when  they  are  actually  opened  and  applied  to 
public  use,  that  the  owners  are  entitled  to  cocd- 
pensation.    2  W.  &  S.  320.   It  is  not  necessary 
that  the  compensation  should  be  actually  ascer- 
tained and  paid  before  the  property  is  appro- 
priated ;  it  is  enough,  that  an  adequate  remedy 
is  provided  by  which  the  owner  can  obtain 
compensation  without  unreasonable  delay.      1 
Barr  309.    10  Ibid.  97.    8  P.  F.  Sm.  26.    See 
5  H.  524.    And  a  law  limiting  the  time  within 
which  the  owner's  claim  for  damages  shall  be 
exhibited,  is  not  uncocstitutional.     UN.  IT. 
308.    The  legislature  may,  constitutionally, 
require  the  owners  of  property  benefited  by  n 
public  improvement  to  pay  the  damages  sua* 
tained  by  those  whose  property  is  taken,  in  pro- 
portion to  the  benefito  received  by  each  of  thera. 
3  W.  296.     7  Barr  175.     8  Wend.  85.     4  N. 
Y.  419.     But  the  government  cannot  take  the 
property  of  one  citizen  for  the  mere  purpoae 
of  transferring  it  to  another,  even  for  a  fall 
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Sect.  XI.   That  all  oonrts  shall  he  open,  and  every  man  for  an  injury  done  him 
in  bis  lands,  goods,  person  or  reputation,  shall  have  remedy  hy  the  due  course  of 
law,(a)  and  right  and  justice  administered  without  sale,  denial  or  delay.     Suits 
may  be  brought  against  the  commonwealth  in  such  manner,  in  stlch  courts,  and  in   / 
such  cases,  as  the  l^islature  may  by  law  direct.(6)  ^  J    •- 

Sect.  XII.  That  no  power  of  suspending  laws  shall  be  exercised,  unless  by  the    ^ 
legislature  or  its  authority.  "^    ^Y 

Sect.  XIII.  That  excessive  bail  shall  not  be  required,  nor  excessive  fines  im-        >^^ 
posed,  nor  cruel  punishments  inflicted.  *  .^ 

Sect.  XIY.  That  all  prisoners  shall  be  bailable  by  sufficient  sureties  unless  for 
capital  off8nce8,(c)  when  the  proof  is  evident  or  presumption  sreat  ;(cf)  and  the     *  •^ 
privilege  of  the  writ  of  habeas  corpus  shall  not  be  suspended  unless  when,  in  cases    ^  . 
of  rebellion  or  invasion,  the  public  safety  may  require  it  "' 

Sect.  XV.  That  no  commission  of  oyer  and  terminer  or  jail  delivery  shall  be  ^.^ 
issued. 

Sect.  XVI.  That  the  person  of  a  debtor,  where  there  is  not  strong  presumption 
of  fraud,  shall  not  be  continued  in  prison,  after  delivering  up  his  estate  for  the  benefit 
of  his  creditors,  in  such  manner  as  shall  be  prescribed  by  law. 

Sect.  XVIL  That  no  ex  post  facto  law,(^  nor  any  law  impairing  contracts,  shall 
be  inade.(^) 

Sect.  XVUL  That  no  person  shall  be  attainted  of  treason  or  felony  by  the 
legislature. 

Sect.  XIX.  That  no  attainder  shall  work  corruption  of  blood,  nor,  except  during 
the  life  of  the  offender,  forfeiture  of  estate  to  the  commonwealth ;  that  the  estates 
of  such  persons  as  shall  destroy  their  own  lives,  shall  descend  or  vest  as  in  case  of 
natural  death;  and  if  any  person  shall  be  killed  by  casualty,  there  shall  be  no  for- 
feiture by  reason  thereof 

Sect.  XX.  That  the  citizens  have  a  right,  in  a  peaceable  manner,  to  assemble 
together  for  their  common  good,  and  to  apply  to  those  invested  with  the  powers  of 
government,  for  redress  of  grievances,  or  other  proper  purposes,  by  petition,  address 
or  remonstrance. 

Sect.  XXI.  That  the  right  of  the  citizens  to  bear  arms,  in  defence  of  themselves 
and  the  state,  shall  not  be  questiot^ed.(A) 

compensation,  where  the  public  is  not  inter-        (e)  Anj  law  changing  the  punishment  of 

ested  in  ^uch  transfer ;  such  an  arbitrary  exer-  offences  committed  before   its  passage,  is  ex 

dae  of  power  is  an  infringement  of  the  spirit  pogt  facto  and  void,  under  the  constitution, 

of  the  constitution,  not  being  within  the  power  unless  the  change  consist  in  the  remission  of 

delegated  by  the  people  to  the  legislature.     1  some  separable  part  of  the  punishment  before 

Barr  309.     2  Ibid.  24.    6  Ibid.  91.    1  H.  217.  prescribed,  or  be  referable  to  prison  discipline 

4  Ibid.  264.     7  C.  90.     5  P.  F.  Sm.  16.     6  or  penal  administration  as  its  primary  object. 

N.  T.  358.     The  leg^lature  may,  indeed,  au-  22  N.  T.  95.     An  act  granting  a  new  trial  is 

thorize  a  trustee  of  3ie  legal  estate  in  land  to  unconstitutional.    3  H.  18.    4  H.  265.    7  Wr. 

oonrert  it  into  money,  for  the  purpose  of  dis-  512.    19  Leg.  Int.  372. 
tributing   the*   proceeds   among    the    parties        (g)  See  4  W.  &  S.  218.   9  Wh.  396.   8  W. 

entiUed.     2  Barr  277,  393.     5   H.  434.    9  &  S.  49.   5  Wr.  441.   9  Am.  L.  R.  561.     An 

Ibid.  201.    But  they  eannot  authorize  the  sale  act  of  assembly  cannot  impair  a  contract  made, 

of  the  property  of  parties  sut  juris,  and  seised  after  it  has  passed  both  houses  of  the  general 

of  a  vested  estate,  against  their  consent.    4  assembly,  but  before  its  approval  by  the  go- 

H.  256-     7  C.  87.  vemor.    9  C.  202.     The  legislature,  provided 

(a)  This  requires  that  the  law  relating  to  it  does  not  violate  the  constitutional  prohibi- 
the  transaction  in  controversy,  at  the  time  tions,  may  pass  retrospective  laws.  7  W.  300. 
when  it  is  complete,  shall  be  an  inherent  ele-  6  P.  F.  Sm.  57.  See  7  C.  288,  301.  6  P.  F. 
ment  of  the  case,  and  shall  guide  the  decision  ;  Sm.  46.  But  a  contract  which  has  become 
and  tiiat  the  case  shall  not  be  altered  in  its  void,  by  force  of  its  inherent  conditions,  can- 
substance  by  any  subsequent  law.  9  C.  495.  not  be  reinstated  by  act  of  assembly.    3  Wr. 

(6)  6  W.  &  S.  116,  117.  ^  435.    See  I  P.  F.  Sm.  9.    Whenever  a  power 

(c)  A  prisoner  charged  with  homicide,  may  to  repeal,  alter,  or  amend  a  charter  is  re- 
be  admitted  to  bail,  even  after  indictment  served  in  it,  its  exercise  does  not  impair  the  ob- 
fouod,  where  the  evidence  shows  that  the  ligation  of  the  contract.  5  P.  F.  Sm.  452. 
offence  is  not  a  capital  one.  10  Pitts.  Leg.  J.  See  8  Wall.  430.  The  charter  of  a  municipal 
1 22.  corporation  b  not  a  contract  within  the  prohi- 

{d)  This  clause  lias  reference  to  the  guilt  of  bition  of  the  constitution.    9  P.  F.  Sm.  174. 
^tte  prisoner,  not  to  the  nature  or  degree  of  the        (A)  See  2  Litt.  90.    1  Ala.  612.    3  Blackf. 

offence.    10  Pitts.  Leg.  J.  122.  229.     1  Kelly  243.    24  Texas  394. 
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Sect.  XXII.  That  no  standing  army  shall,  in  time  of  peace,  be  kept  ap  without 
the  consent  of  the  legislature ;  and  the  military  shall,  in  all  oases  and  at  all  times, 
bo  in  strict  subordination  to  the  civil  power,  (a) 

Sect.  XXIII.  *That  no  soldier  shall,  in  time  of  peace,  be  quartered  in  any  bousey 
without  the  consept  of  the  owner;  nor  in  time  of  war,  but  in  a  manner  to  be  pre- 
scribed by  law. 

Sect.  AXIV.  That  the  legislature  shall  not  grant  any  title  of  nobility  or  ber^ 
ditary  distinction,  nor  create  any  office,  the  appointment  to  which  shall  be  for  a 
longer  term  than  during  good  behayior. 

Sect.  XY.  The  emigration  from  the  state  shall  not  be  prohibited. 

Sect.  XXV I.  To  guard  against  transgressions  of  the  high  powers  which  we  have 
delegated,  we  declare,  that  every  thing  in  this  article  is  excepted  out  of  the  ge- 
neral powers  of  government,  and  shall  for  ever  remain  inviolate. 

ARTICLE  X. 

OF  AMENDMENTS. 

Any  amendment  or  amendments  to  this  constitution  may  be  proposed  in  the  senate 
or  house  of  representatives,  and  if  the  same  shall  be  agreed  to  by  a  majority  of  the 
members  elected  to  each  house,  such  proposed  amendment  or  amendments  shall  be 
entered  on  their  joumab,  with  the  yeas  and  nays  taken  thereon,  and  the  secretarf 
of  the  commonwealth  shall  cause  the  same  to  be  published  three  months  before  the 
next  election,  in  at  least  one  newspaper  in  every  county  in  which  a  newspaper  shall 
be  published;  and  if  in  the  legislature  next  aflermrds  chosen,  such  proposed 
amendment  or  amendments  shall  be  agreed  to  by  a  majority  of  the  members  elected 
to  each  house,  the  secretary  of  the  commonwealth  shall  cause  the  same  again  to  be 
published  in  the  manner  aforesaid,  and  such  proposed  amendment  or  amendments 
shall  be  submitted  to  the  people  in  such  manner  and  at  such  time,  at  least  three 
months  after  being  so  agreed  to  by  the  two  houses,  as  the  legiskture  shall  prescribe; 
and  if  the  people  shall  approve  and  ratify  such  amendment  or  amendments,  hy  a 
majority  of  the  qualified  voters  of  this  state  voting  thereon,  such  amendment  or 
amendments  shall  become  a  part  of  the  constitution ;  but  no  amendment  or  amend- 
ments shall  be  submitted  to  the  people  oflener  than  once  in  five  years :  Provided^ 
That  if  more  than  one  amendment  be  submitted,  they  shall  be  submitted  in  such 
manner  and  form  that  the  people  may  vote  for  or  agunst  each  amendment  separately 
and  distinctly. 

ARTICLE  XI.(6) 

OF  PUBLIC  DEBTS. 

Sect.  I.  The  state  may  contract  debts,  to  supplv  casual  deficits  or  failures  in 
revenues,  or  to  meet  expenses  not  otherwise  provided  ibr;  but  the  aggregate  amount 
of  such  debts  direct  and  contingent,  whether  contracted  by  virtue  of  one  or  more 
acts  of  the  general  assembly,  or  at  different  periods  of  time,  shall  never  exceed  seven 
hundred  and  fifty  thousand  dollars,  and  the  money  arising  from  the  creiCtion  of  such 
debts,  shall  be  applied  to  the  purpose  for  which  it  was  obtained,  or  to  repay  the  debts 
so  contracted,  and  to  no  other  purpose  whatever. 

Sect.  II.  In  addition  to  the  above  limited  power,  the  state  may  contract  debts  to 
repel  invasion,  suppress  insurrection,  defend  the  state  in  war,  or  to  redeem  the  pre- 
sent outstanding  indebtedness  of  the  state;  but  the  money  arising  from  the  contracr- 
ing  of  such  debts  shall  be  applied  to  the  purpose  for  which  it  was  raised,  or  to  repay 
such  debts,  and  to  no  other  purpose  whatever. 

Sect.  III.  Except  the  debts  above  specified,  in  sections  one  and  two  of  this  arti- 
cle, no  debt  whatever  shall  be  created  by  or  on  behalf  of  the  state. 

Sect.  IY.  To  provide  for  the  payment  of  the  present  debt,  and  any  additional 
debt  contracted  as  aforesaid,  the  legislature  shall,  at  its  first  session  after  the  adop- 1 
tion  of  this  amendment,  create  a  sinking  fund,  which  shall  be  sufficient  to  pay  the 
accruing  interest  on  such  debt,  and  annually  to  reduce  the  principal  thereof  by  a 
sum  not  less  than  two  hundred  and  fifly  thousand  dollars ;  which  sinking  fund  shall 
consist  of  the  net  annual  income  of  the  public  works,  from  time  to  time  owned  by 
the  state,  or  the  proceeds  of  the  sale  of  the  same,  or  any  part  thereof,  and  of  the 

(a)  See  2  C.  33.  (6)  First  amendment  of  1857. 
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income  or  proceeds  of  sale  of  stocks  owned  by  the  state,  together  with  other  funds 
or  resources  that  may  be  designated  by  law.  The  said  sinking  fund  may  be  in- 
creased from  time  to  time,  by  assigning  to  it  any  part  of  the  taxes,  or  other  revenues 
of  the  state,  not  required  for  the  ordinary  and  current  expenses  of  goyemment, 
and  unless  in  case  of  war,  invasion  or  insurrection,  no  part  of  the  said  sinking  fund 
shall  be  used  or  applied  otherwise  than  in  extinguishment  of  the  public  debt,  until 
the  amount  of  such  debt  is  reduced  below  the  sum  of  five  millions  of  dollars,  (a) 

Sect.  V.  The  credit  of  the  commonwealth  shall  not,  in  any  manner  or  #yent,  be 
pledged  or  loaned  to  any  individual,  company,  corporation  or  association ;  nor  shall 
the  commonwealth  her^fter  become  a  joint  owner  or  stockholder  in  any  company, 
association  or  corporation. 

Sect.  YL  The  commonwealth  shall  not  a^me  the  debt,  or  any  part  thereof, 
of  any  county,  city,  borough  or  township ;  or  of  any  corporation  or  association ;  un- 
less such  debt  shall  have  been  contracted  to  enable  the  state  to  repel  invasion,  sup^ 
press  domestic  insurrection,  defend  itself  in  time  of  war,  or  to  assist  the  state  in  the 
discharge  of  any  portion  of  its  present  indebtedness. 

Sect.  VII.  The  legislature  shall  not  authorize  any  county,  city,  borough,  town- 
ship or  incorporated  district,  by  virtue  of  a  vote  of  its  citizens,  or  otherwise,  to 
become  a  stockholder  in  any  company,  association  or  corporation ;  or  to  obtain  money 
for,  or  loan  its  credit  to,  anv  corporation,  association,  institution  or  party.(6) 

Sect.  YIII.  No  bill  shall  be  passed  by  the  legislature,  containing  more  Uian  one 
Wbject,  which  shall  be  clearly  expressed  in  the  title,  except  appropriation  bills.(c) 

Sect.  IX.  No  bill  shall  be  passed  by  the  legislature  granting  an^  powers  or 
privileges,  in  any  case,  where  the  authority  to  grant  such  powers  or  privileges  has 
been,  or  may  hereafter  be,  conferred  upon  the  courts  of  this  commonwealth,  (cf) 

ARTICLE  XII.(c) 

OF   NEW  COUNTIES. 

No  county  shall  be  divided  by  a  line  cutting  off  over  one-tenth  of  its  population 
(either  to  form  a  new  county  or  otherwise),  without  the  express  assent  of  such 
county,  by  a  vote  of  the  electors  thereof;  nor  shall  any  new  county  be  established 
containing  less  than  four  hundred  square  miles. 

SCHEDULE 

TO  THE  AMENDMENTS  OF  1838. 

That  no  inconvenience  may  arise  from  the  alterations  and  amendments  in  the 
constitution  of  this  commonwealth,  and  in  order  to  carry  the  same  into  complete 
operation,  it  is  hereby  declared  and  ordained  that 

I.  All  laws  of  this  commonwealth,  in  force  at  the  time  when  the  said  alterations 
and  amendments  in  the  said  constitution  shall  take  effect,  and  not  inconsistent  there- 
with, and  all  rights,  actions,  prosecutions,  claims  and  contracts,  as  well  of  individuals 
as  of  bodies  corporate,  shall  continue  as  if  the  said  alterations  and  amendments  had 
not  been  made. 

n.  The  alterations  and  amendments  in  the  said  constitution  shall  take  effect 
from  the  first  day  of  January  1839. 

III.  The  clauses,  sections  and  articles  of  the  said  constitution,  which  remain 
unaltered,  shall  continue  to  be  construed  and  have  effect  as  if  the  said  constitution 
bad  not  been  amended. 

lY.   The  general  assembly  which  shall  convene  in  December  1838,  shall  continue 

((i)  See  5  Wr.  447.  18  Leg.  Int.  404.  15  Ind.  449,  14  Md.  184.  15  Grat.  1.  26 
(6)  See  11  Wr.  189.  An  act  authorizing  Geo.  182.  ULa.Au.  7.  lOCal.  315.  2  Met. 
the  imposition  of  a  tax,  for  the  payment  of  (Ky.)  146,  165,  219.  12  Ind.  641.  13  Ibid, 
bounties  to  volunteers,  to  fill  an  impending  250.  2  Clarke  (Iowa)  280.  5  Ibid.  82.  15 
draft,  is  not  forbidden  by  this  section.  14  Texas  311.  2  Stockt.  171. 
Wr.  150.  {d)  Third  amendment  of  1864.  This  does 
(c>  Second  amendment  of  1 864.  It  is  not  not  prohibit  the  erection  or  division  of  town- 
necessary  that  the  title  of  an  act  should  be  a  ships  or  school  districts  by  the  legislature.  8 
complete  index  of  its  contents.  8  P.  F.  Sm.  P.  F.  Sm.  471.  Or  the  opening  of  streets. 
226.  See  4  P.  F.  Sm.  353.  8  N.  Y.  241.  4  Ibid.  353.  27  Leg.  Int.  5.  >  j 
16  K.  Y.  58.    19  N.  Y.  116.     2  Minn.  330.  (e)  Second  amendment  of  185XOOglC 
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its  session  as  heretofore,  notwithstanding  the  provisions  in  the  eleventh  section  of 
the  first  article,  and  shall,  at  all  times,  be  regarded  as  the  first  general  assembly 
under  the  amended  copstitntion. 

V.  The  governor  who  shall  be  elected  in  October  1888,  shall  be  inaugnrated  on 
the  third  Tuesday  in  January  1839 ;  to  which  time  the  present  executive  term  is 
hereby  extended. 

y  I.  The  commissions  of  the  judges  of  the  supreme  court,  who  may  be  in  office  uo 
the  firstly  of  January  next,  shall  expire  in  the  following  manner :  The  commi^ton 
which  bears  the  earliest  date  shall  expire  on  the  first  day  of  January,  Anno  Domini 
1842 ;  the  commission  next  dated  shall  expire  ou  the  first  day  of  Januaiy,  Anno 
Domini  1845 ;  the  commission  next  dated  shall  expire  on  the  first  day  of  JanuaiTj, 
Anno  Domini  1848 ',  the  commissicm  next  dated  shall  expire  on  the  first  day  of  Jan- 
uary, Anno  Domini  1851 ;  and  the  eommission  last  dated  shall  expire  on  the  fint 
day  of  January,  Anno  Domini  1854. 

Vn.  The  commissions  of  the  president  judges  of  the  several  judicial  districts,  and 
of  the  associate  law  judges  of  the  first  judicial  district,  shall  expire  as  fi^Uows :  The 
commissions  of  one-half  of  those  who  shall  have  held  their  offices  ten  years  or  more 
at  the  adoption  of  the  amendments  to  the  constitution,  shall  expire  on  the  twenty- 
seventh  day  of  February  1839 ;  the  commissions  of  the  other  half  of  those  who  shall 
have  held  their  offices  ten  years  or  more,  at  the  adoption  of  the  amendments  to  the 
constitution,  shall  expire  on  the  twenty-seventh  day  of  February  1842 ;  the  first  half 
to  embrace  those  whose  commissions  shall  bear  the  oldest  date.  The  oommissioDS 
of  all  the  remaining  judges,  who  shall  not  have  held  their  offices  for  ten  years  at  the 
adoption  (a)  of  the  amendments  to  the  constitution,  sl^  expire  on  the  twenty- 
seventh  day  of  February  next,  after  the  end  of  ten  years  from  the  date  of  their  com- 
missions. 

VIII.  The  recorders  of  the  several  mayors'  courts,  and  other  criminal  courts  in 
this  commonwealth,  shall  be  appointed  for  the  same  time  and  in  the  same  manner  as 
the  president  judges  of  the  several  judicial  districts;  of  those  now  in  office,  the  com- 
mission oldest  in  date  shall  expire  on  the  twenty-seventh  day  of  February  1841,  and 
the  others  every  two  years  thereafter,  according  to  their  respective  dates;  those 
oldest  in  date  expiring  first. 

IX.  The  legiskture,  at  its  first  session  under  the  amended  constitution,  shall  divide 
the  other  associate  judges  of  the  state  into  four  classes.  The  commissions  of  those 
of  the  first  class  shidl  expire  on  the  twenty-seventh  dav  of  February  1840 ;  of  those 
of  the  second  class  on  the  twenty-seventh  day  of  February  1841 ;  of  those  of  the 
third  class  on  the  twenty-seventh  d^  of  February  1842 ;  and  of  those  of  tlie  fourth 
class  on  the  twenty-seventh  day  of  February  1843.  The  said  classes,  from  the  first 
to  the  fourth,  shall  be  arranged  according  to  tlie  seniority  of  the  oimimiBsions  of  the 
several  judges. 

X.  Prothonotaries,  clerks  of  the  several  courts  (except  the  supreme  court), 
recorders  of  deeds,  and  registers  of  wills,  shall  be  first  elected,  under  the  amended 
constitution,  at  the  election  of  representatives,  in  the  year  1839,  in  such  manner  as 
may  be  prescribed  by  law. 

Al.  The  appointing  power  shall  remidn  as  heretofore,  and  all  officers  in  the 
appointment  of  the  executive  department,  shall  continue  in  the  exercise  of  the  duties 
of  their  respective  (^ces,  until  the  legislature  shall  pass  such  laws  as  may  be  required 
by  the  eighth  section  of  the  sixth  article  of  the  amended  constituUon,  and  until 
appointments  shall  be  made  under  such  laws,  unless  their  commissions  shall  be 
superseded  by  new  appointments,  or  shall  sooner  expire  by  their  own  limitations,  or 
the  said  offices  shall  become  vacant  by  death  or  resignation ;  and  such  laws  shall  be 
enacted  by  the  first  legislature  under  the  amended  constitution. 

XII.  The  first  election  for  aldermen  and  justices  of  the  peace  shall  be  held  in  the 
year  1840,  at  the  time  fixed  for  the  election  of  constables.  The  legislature,  at  its 
first  session  under  the  amended  constituticm,  shall  provide  for  the  said  election,  and 
for  subsequent  similar  elections.  The  aldermen  and  justices  of  the  peace  now  in 
commission,  or  who  may  in  the  interim  be  appointed,  shall  continue  to  dischai^  the 
duties  of  their  respective  offices  until  fifteen  days  after  the  day  which  shall  be  fixed 
by  law  for  the  issuing  of  new  commisnons,  at  the  expiration  of^  which  time  their 
commissions  shall  expire.  Digitized  by  CjOOqIc 

(a)  See  8  W.  881.  ^ 
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LAW  TERMS   AND   LAW   PHRASES, 

I 

TKAjrSLATaD  AND  UPLAINBD, 

FROM  THE  MOST  APPROVED  AUTHORrTIES. 


LAW  TERMS  AND  PHRASES 

Such  as  are  most  freqiunily  used,  not  only  in  courts  of  justice^  and  in  magis* 
trate^  offices,  but  among  men  of  business,  and  in  common  conversation,  the  precise 
meaning  of  which  is  not  so  generally  understood  as  is  desirable — eaplained  and 
their  meanings  given,  according  to  the  most  modem  and  approved  authorities. 


ACCESSORY.  An  accessory  is  lie 
wbo  is  not  the  chief  actor  in  the  offence, 
nor  present  at  its  performance;  but  is 
some  way  concerned  therein  either  before, 
or  after,  the  fact  committed.  An  acceS' 
sory  before  the  fact,  is  defined,  bj  Sir 
Matthew  Hale,  to  be,  one  who  being  ab- 
sent at  the  time  of  the  crime  committed, 
doth  yet  procurci  connsel  or  command 
another  to  commit  a  crime.  Herein  ab- 
sence is  necessary  to  make  him  an  acces- 
sory ;  for  if  such  procurer,  or  the  like,  be 
present,  he  is  goHty  of  the  crime  as  prin- 
4apal.  An  accessory  after  the  fact,  may 
be  when  a  person,  knowing  a  felony  to 
liave  been  committed,  receives,  relieves, 
comforts,  or  assists,  the  felon.  Therefore 
to  make  an  accessory  ex  post  facto  [after 
the  &ct],  it  is  in  the  first  place  re(|nired 
that  he  knows  of  the  felony  committed ; 
in  Uie  next  place  he  must  receive,  relieve, 
comfort,  or  assist  him — and  generally  any 
assistance  whatever,  given  to  a  felon,  to 
hinder  his  being  apprehended,  tried,  or 
saSknag  punishment,  makes  the  assister 
an  accessory.  1  Hale  P.  C.  616,  618.  2 
Hawk.  P.  C.  c.  29,  §  32.  4  Bl.  Com.  35, 
36,  37    Whart.  Law  Diet.  11. 

ACCOMPLICE,  one  of  many  equally 
concerned,  in  a  felony;  generally  applied 
to  those  who  are  admitted  to  give  evidence 
against  their  fellow  criminals.  Whart. 
I^aw  Diet.  14. 

ACQUITTAL,  a  release  or  discharge; 
it  most  commonly  signifies  a  deliverance 
and  setting  free  of  a  person  from  the 


suspicion  or  guilt  of  an  offence,  as  for 
instance,  he  mat  on  a  trial  is  discharged 
of  a  felony  is  said  to  be  acquietatus  de 
fehnia  ;  and  if  he  be  drawn  in  question 
again  for  the  same  crime  he  may  plead 
autrefois  acq\iii,  [before  acquitted],  as 
his  life  shall  not  be  twice  put  in  danger 
for  the  same  offence.  2  Inst  385.  Whart 
Law  Diet  18. 

ADJOURNMENT.  The  same  with 
the  French  wcnrd  adjournment,  and  signi- 
fies a  putting  off  until  another  day,  or  to 
another  place.  Cowell.  Blount.  An  ad* 
joumment  of  Parliament  [of  congress  or 
the  general  assembly]  is  no  more  than  a 
continuance  of  the  session  from  one  time 
to  another.  1  Bl.  Com.  185.  Whart.  Law 
Diet  29. 

AFFIDAVIT.  Ana^Wat^isanoath 
in  writing,  sworn  before  some  judge,  or 
officer  of  a  court,  or  other  person,  who 
hath  authority  to  administer  such  oath,  to 
evince  the  truth  of  certain  facts  therein 
contained.  3  Bl.  Com.  304.  1  Lill.  A&r. 
44.  Whart.  Law  Diet  32. 

AFFRAY.  An  ajgi-ay  is  the  fighting 
of  two  or  more  persons  in  some  public 
place,  to  t&e  terror  of  his  majesty's  sub- 
jects, for,  the  people  of  this  Common- 
wealth] ;  for,  if  the  fighting  be  in  private, 
it  is  no  affray,  but  an  assault,  1  Hawk. 
P.  C.  c.  68.  4  Bl.  Com.  145.  Whart. 
Law  Diet.  34 ;  and  there  must  be  a  stroke 
given,  or  offered,  or  a  weapon  drawn, 
otherwise  it  is  no  affray.   3  Inst  158. 

AGE  is  particularly  used  in  kw,  for 
(53)  o 
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those  special  times  which  enable  persons 
of  both  sexes  to  do  certain  acts,  which  be- 
fore, through  want  of  years  and  judgment, 
they  are  prohibited  to  do.  As  for  exam- 
ple, a  male  at  twelve  years  old  may  take 
the  oath  of  allegiance ;  at  fourteen,  is  at 
years  of  discretion,  and  therefore  may 
consent  or  disagree  to  marriage,  and  may 
choose  his  guardian;  at  Beventeen,  may 
be  an  executor;  and  at  twenty-one,  is  at 
his  own  disposal,  and  may  alien  his  lands, 
goods,  and  chatteb.  A  female,  also,  at 
§even  years  of  age,  may  be  betrothed  or 
given  in  marriage,  at  nine,  is  entitled  to 
dower ;  at  twelve,  is  at  years  of  maturity, 
%nd  therefore,  may  consent  or  disagree  to 
marriage ;  At  fottrteen,  is  at  years  of  legal 
discretion,  and  may  choose  a  guardian; 
at  ieventeen,  may  be  an  executrix;  and 
at  twenty-one,  may  dispose  of  herself  and 
her  lands.  So  that  full  age,  in  male  or 
female,  is  twenty-one  years;  which  age 
is  completed  on  the  (my  preceding  the 
anniversary  of  a  person's  birth ;  who,  till 
that  time,  is  an  infant,  and  so  styled  in 
law.  Co.  Litt  78,  b.  1  Bl.  Com.  462. 
Whart.  Law  Diet  84. 

AGREEMENT  is  the  consent  of  two 
or  more  persons,  concerning  the  one  in 
parting  with,  and  the  other  receiving 
some  property,  right,  or  benefit  1  Bao. 
Abr.    Whart  Law  Diet  37. 

ALDERMAN,  see  Ealderman. 

ALIMONY  is  that  allowance  the  law 
allows  to  the  wife  after  a  divorce  a  menm 
et  thoro,  [from  bed  and  board],  and  is 
made  to  the  woman  for  her  support  out 
of  her  husband's  estate ;  being  settled  at 
the  discretion  of  the  ecclesiastical  for 
other]  judge,  on  consideration  of  all  the 
circumstances  of  the  case.  1  Bl.  Com. 
44L  Whart.  Law  Diet  39. 

AMBASSADOR.  An  ambas$ador  is 
a  person  sent  by  one  sovereign  prince  to 
another,  to  transact,  in  the  place  of  his 
sovereign,  such  matters  as  relate  to  both 
states. 

Ambcusadors  are  either  ordinary,  or 
extraordinary;  the  ordinary  ambassa- 
dors are  those  who  reside  in  the  place 
whither  sent ;  and,  as  the  time  of  their  re- 
turn is  indefinite,  so  is  their  business  un- 
certain ;  arising  from  emergent  occasions : 
and  commonly,  the  protection  and  affidrs 
of  the  merchants  is  their  greatest  care. 
The  extraxnrdinary  amba^adors,  are 
made  pro  tempore,  and  employed  upon 
some  particular  great  affairs,  as  condole- 
ments,  congratulations,  or  for  overtures  of 


marriage,  or  the  like.   4  Tnst  153.    MiA- 
loy  144.    Whart.  Law  Diet  42. 

AMICUS  CURIJE.  If  a  judge  is 
doubtful,  or  mistaken  in  matter  of  law,  a 
stander-by  may  inform  the  court,  as  ami^ 
cti»  curice,  [a  friend  of  the  court.]  2  Ca 
Litt.  178.   Whart.  Law  Diet  45. 

ANNO  DOMINI,  [the  year  of  our 
Lord] ;  the  computation  of  time  from  the 
incarnation  of  Jesus  Christ,  which  is 
generally  inserted  in  the  dates  of  all 
public  writings.  Jacob*  Whart  Law 
Diet  4. 

ARBITRATION  is  where  the  parties 
injuring  and  injured  submit  all  matters  in 
dispute  concerning  any  personal  chattels, 
or  personal  wrong,  to  the  judgment  of  two 
or  more  arbUraton,  who  are  to  decide  the 
controversy ;  and  if  they  do  not  agree,  it 
is  usual  to  add,  that  another  person  be 
called  in  as  umpire,  to  whose  sole  judg- 
ment it  is  then  referred:  or  frequently 
there  is  only  one  arbitrator  originally  ap- 
pointed. 3  Bl.  Com.  16.  See  Whart. 
Law  Diet.  5. 

ARBITRATOR,  is  a  person  indiffer- 
ently chosen  by  third  persons,  between 
whom  there  are  any  matters  in  dispute,  to 
determine  all  such  matters  in  controversy, 
according  to  his  own  judgment,  whether 
they  relate  to  matter  of  law  or  fiict 
Termes  de  la  Ley  54.  Whart.  Law  Diet 
60. 

ARRAIGN,  to  call  a  man  to  answer  in 
form  of  law.  To  arraign  a  prisoner,  is 
nothing  else  but  to  caU  the  prisoner  to 
the  bar  of  the  court,  to  answer  the  matter 
charged  upon  him  in  an  indictment.  4 
Bl.  Com.  322.  Whart  Law  Diet  64. 
Arraignment  is  necessary  only  in  capital 
cases.  The  trial  may  go  on  in  larceny 
without  arraignment.  5  S.  &  R.  816. 
In  all  cases  of  misdemeanor,  a  defendant 
may  appear  and  plead  by  attorney.    Ibid. 

ARRAY,  an  old  French  word,  signify- 
ing the  ranking  or  setting  forth  of  a  jury 
of  men  impannelled  on  a  cause.  18  H.  6, 
c.  14.  And  when  we  say  to  array  a 
panel,  that  is,  to  set  forth  the  men  impan- 
nelled one  by  another.  F.  N.  B.  157. 
Whart.  Law  Diet.  64.  To  challenge  the 
array  of  the  panel,  is  at  once  to  except 
against  all  persons  arroyrcf  or  impannelled, 
in  respect  of  partiality,  or  some  default  in 
the  sheriff,  [or  county  commissioners]. 
Co.  Lit  156,  a. 

ARREST,  a  restraint  of  a  man's  per- 
son, obliging  him  to  be  obedient  to  the 
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law ;  and  it  is  defined  te  be  the  exeeuiioQ 
of  the  command  of  some- court  of  record, 
or  officer  of  justice.  An  arrest  is  the  be- 
ginning of  imprisonment  where  a  man  is 
Urst  taken  and  restrained  of  his  liberty  by 
power  of  a  lawful  warrant  2  Shep.  Abr. 
648.  Wood's  Inst.  575.  And  arreste  are 
either  in  civil  or  criminal  cases;  and 
there  is  this  difference  between  the  two, 
that  none  shall  be  arrested  for  debt,  tres- 
pass, detinue  or  other  cause  of  action,  but 
py  virtue  of  a  precept  or  commandment 
onl  of  some  court :  but  for  treason,  felony 
or  breaking  of  the  peace,  every  man  hath 
authority  to  arrest  without  warrant  or  pre- 
cept. Termes  de  la  Ley  52.  Whart  Law 
Diet.  65. 

ARREST  OP  JUDGMENT.  To  move 
an  arrest  o/judgmentf  is  to  show  cause 
why  judgment  should  not  be  st^ed,  not- 
withstanding a  verdict  given.  8  Inst.  210. 
Whart.  Law  Diet.  65. 

ASSETS,  signifies  goods  and  chattels 
of  a  saleable  nature,  in  the  hands  of  the 
executor  or  administrator,  sufficient,  or 
enough,  to  make  him  chargeable  to  a  cre- 
ditor or  legatee,  so  far  as  such  goods  and 
chattels  extend.  2  Bl.  Com.  511.  Whart 
Law  Diet.  67. 

ASSIGNEE,  one  that  is  assigned  or 
appointed  by  another,  to  do  any  act,  or 
perform  any  business.  It  also  signifies 
one  that  taketh  any  right,  title  or  interest, 
in  things,  by  an  assignment  from  an 
assignor  [the  person  who  assigns].  Dyer 
6.   Whart  Law  Diet.  69. 

ASSUMPSIT  is  a  voluntary  promise, 
made  by  word,  by  which  a  man  assumes, 
or  takes  upon  him  to  perform,  or  pay  any 
thing  to  another :  this  word  also  compre- 
hends any  verbal  promise  made  upon 
consideration.  Termes  de  la  Ley  63. 
An  action,  of  auummit  is  given  to  a 
party  injured  by  the  breach,  or  non-per- 
formance of  a  contract  legally  entered 
into;  and  it  is  founded  on  a  contract  either 
express  or  implied  by  law,  and  gives  the 
party  damages  in  proportion  to  the  loss  he 
has  sustained  by  the  violation  of  the  con- 
tract IBac.Abr.  Whart  Law  Diet  71. 
ATTORNEY  AT  LAW  is  a  person 
duly  admitted  in  the  courts,  and  who  is 
appointed  by  another  person,  usually  de- 
nominated his  dienty  to  prosecute  or  de- 
fend some  suit  on  his  behalf;  and  he  is 
considered  as  a  public  officer,  belonging 
to  the  courts  of  justice  in  which  he  may 
be  admitted.  8  Bl.  Com.  25.  Whart.  Law 
IHot  73. 


BACKING  OF  WARRANTS  is  the 
signing  of  an  authority  on  the  back  there- 
of, by  a  magistrate  of  a  different  county 
from  that  mentioned  in  the  body  thereof, 
empowering  the  officer  to  execute  the 
same  in  such  other  county.  4  Bl.  Com. 
291.   Whart.  Law  Diet  80. 

BAIL  is  used,  in  our  common  law,  for 
the  freeing,  or  setting  at  liberty,  of  one 
arrested  or  imprisoned  upon  action,  either 
civil  or  criminal,  on  surety  taken  for  his 
appearance  at  a  day  and  place  certain. 
Bract  lib.  3.  In  civil  cases,  there  is  both 
common  and  special  bail :  common  bail 
is  in  actions  or  small  concern ;  and  it  \a 
called  common,  because  any  sureties,  in 
that  case,  are  taken.  Whereas,  in  causes 
of  greater  weight,  as  actions  upon  bonds, 
or  specialty,  or  other  matters,  where  the 
debt  amounts  to  £10,  special  hailj  or 
surety,  may  be  taken.  4  Inst  179. 
Whart.  Law  Diet  80. 

BAILMENT  is  a  delivery  of  goods  in 
trust,  upon  a  contract,  expressed  or  im- 
plied, that  the  trust  shall  be  faithfully  exe- 
cuted on  the  part  of  the  bailee  [the  per- 
son to  whom  the  goods  are  delivered]. 
As  if  cloth  be  delivered,  or  (in  our  legal 
dialect)  hailed  to  a  tailor,  to  make  a  suit 
of  clothes,  he  has  it  upon  an  implied  con- 
tract, to  render  it  again  when  made,  and 
that  in  a  workman-like  manner.  2  Bl. 
Com.  451.   Whart  Law  Diet  82. 

BARON  AND  FEME  are  husband  and 
wife.  Co.  Litt  112.  1  Bl.  Com.  441. 
Whart.  Law  Diet  87. 

BARRISTER,  a  counsellor  learned  in 
the  law ;  admitted  to  plead  at  the  bar,  and 
there  to  take  upon  him  the  protection  and 
defence  of  chents.  Fortescue.  Whart. 
Law  Diet  88. 

BATTERY  is  an  mjury  done  to  an- 
other in  a  violent  manner,  as  by  striking 
or  beating  of  a  man,  pushing,  jolting,  &c. 
And  it  is  also  defined  by  our  law  to  be  a 
trespass  committed  by  one  man  upon  an- 
other, vi  et  armtf,  et  contra  pacem.dkc, 
Termes  de  la  Ley  85.  Whart.  Law  Diet 
89. 

BIGAMY  signifies  a  double  marriage, 
or  marriage  of  two  wives,  one  afler  an- 
other; and  not  the  having  of  two  together, 
more  properly  called  polygamy.  3  Inst. 
88.  4  Bl.  Com.  163.  Wli^  Law  Diet 
93. 

BILL,  single  ofpenal,  is  a  writing  t*n- 
der  seal,  wherein  one  man  is  bound  to 
another,  to  pay  a  sum  of  nioncy  on  a  day 
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that  18  future,  or  presently  on  demand,  ao- 
cording  to  the  agreement  of  the  parties  at 
the  time  it  is  entered  into,  and  the  deal- 
ings hetween  them ;  and  is  divided  into  two 
sorts,  yiz.  a  hill  nngle,  without  a  penalty, 
and  a  hill  penal,  under  a  penalty.  Roi. 
Abr.  148. 

BOND  is  a  deed  or  obligatory  instru- 
ment, in  writing,  whereby  one  doth  bind 
himself,  his  heirs,  e^cecutors  and  adminis- 
trators, to  another,  to  pay  a  sum  of  money, 
or  to  do  some  other  act,  as  to  make  a  re- 
lease, surrender  an  estate,  for  quiet  enjoy- 
ment, to  stand  to  an  award,  save  harm- 
less, perform  a  will,  or  the  like.  It  con- 
tMus  an  obligation  with  a  penalty,  and  a 
condition  which  expressly  mentions  what 
money  is  to  be  paid,  or  other  things  to  be 
performed,  and  the  limited  time  for  the 
performance  thereof,  for  which  the  obliga- 
tion isperemptorily  binding.  2  BL  Com. 
339.    Whart.  Law  Diet.  103. 

BRIBERY  is  where  a  person,  in  a  ju- 
dicial place,  takes  any  fee,  gift,  reward 
or  brocage  [brokerage],  for  doing  his 
office  other  than  that  which  is  lawful.  3 
Inst.  145.  But  taken  largely  it  signifies 
the  receiving,  or  offering,  any  undue  re- 
ward to,  or  by,  any  person  concerned  in  the 
administration  of  public  justice,  whether 
jud^e,  officer  or  the  like,  to  act  contrary 
to  his  duty;  and  sometimes  it  signifies  the 
taking,  or  giving,  a  reward  for  a  public 
offence.  3  Inst.  9.  Whart,  Law  Diet.  109. 

BROKERS  are  those  that  contrive, 
make  and  conclude  bargains  and  contracts, 
between  merchants  and  tradesmen,  in  mat- 
ters of  money  and  merchandise  for  which 
they  have  a  fee  or  reward.  Oowell. 
Blount.   Whart.  Law  Diet.  110. 

CAPTION.  When  any  commission  at 
law,  or  in  equity,  is  executed,  the  com- 
missioners subscribe  their  names  to  a  cer- 
tificate, testifying  when,  and  where,  the 
commission  was  executed;  and  this  is 
called  a  caption.  Also,  when  a  man  is 
arrested,  the  act  of  taking  him,  is  termed 
a  caption.  There  is,  also,  the  caption  of 
an  indictment,  which  is  the  setting  forth 
of  the  style  of  the  court  before  which  the 
jurors  made  their  presentment.  Jacob. 
Whart.  Law  Diet  121. 

CASH  (sale  for).  In  Pennsylvania,  if 
one  sell  goods  for  cash,  and  the  vendee 
[the  purchaser]  take  them  away,  without 
pajrment  of  the  money,  the  vendor  [the 
seller]  may  pursue  the  party  and  retake 


them ;  and  he  would  be  justified  in  domg; 
so  by  force.   1  Yeates  527. 

CAVEAT  EMPTOR  is  a  maxim  which 
enters  into  every  purchase,  where  the  coi^ 
trary  is  not  stipulated,  and  equity  cannot 
relieve  against  it,  any  more  than  it  cm 
against  the  terms  of  a  bargain.  3  Peniu 
Rep.  447.     See  Whart.  Law  Diet.  126. 

CLERGY,  BENEFIT  OF.  By  stet 
8  Edw.  1,  c.  3,  it  is  enacted,  that  for  the 
scarcity  of  clergy  in  the  reahn  of  England 
to  be  disposed  of  in  relidous  houses,  or  for 
priests,  deacons  and  clerks  of  parishes^ 
there  should  be  a  prerogative  allowed  t« 
the  clergy ;  that  if  any  man,  that  cooii 
read  as  a  clerk,  were  to  be  condemned  to 
death,  the  bishop  of  the  diocese  might,  if 
he  would,  claim  him  as  a  clerk ;  and  lit 
was  to  see  him  tried  in  the  face  of  tiie 
court,  if  he  could  read  or  not ;  if  the  piW 
Boner  could  read,  then  he  was  to  be  d^ 
livered  over  to  the  bishop,  who  wouM 
dispose  of  him  in  some  place  of  the  clergy, 
as  he  should  think  meet ;  but  if  either  th« 
bishop  would  not  demand  Am,  or  the  pri<* 
soner  could  not  read,  then  he  was  to  ba 
put  to  death.  2  Hale's  PL  Gr.  377. 
Whart.  Law  Diet.  91. 
XCOHABITATION.  For  civil  purposes 
reputation  and  cohabitation  are  sufficient 
evidence  of  marriage.   1  Penn.  Rep.  4dQL 

COMMISSION.  The  commission  of  a 
justice,  or  a  judge,  is  conclusive  evidenos 
of  his  appointment.   1  Peters'  C.  C.  188. 

COMMITMENT  is  the  sending  of  a 
person  to  prison  by  warrant,  or  ordi^i 
who  hath  been  guilty  of  any  crime.  4  Bl; 
Com.  296.    Whart  Law  Diet.  160. 

COMMON  LAW.    The  common  law 
upon  the  geneml  customs  of 


IS 

the  realm,  and  includes,  in  it,  the  law  of 
nature,  t^e  law  of  God,  and  the  principlei 
and  maxims  of  the  law;  it  is  founded 
upon  reason ;  and  is  said  to  be  the  pe^ 
fection  of  reason  acquired  by  long  study, 
observaticm  and  experienee,  and  refined 
by  learned  men  in  idl  ages.  Co.  Litt.  97, 
142.  1  Bl.  Com.  63,  et  seq.  Whart  Law 
Diet  161. 

COMPETENCY  (Witnesses).  The 
general  rule  is  that  all  aie  competent  as 
witnesses  who  are  both  able  and  willing 
to  dechure  the  truth.  Conseouently,  the 
circumstances,  which  wholly  aisqualify  a 
person  as  a  witness,  are,  1st,  the  want  of 
religious  belief,  such  as  renders  the  party 
incapable  of  the  obligation  of  an  oath :  2a, 
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the  infamy  of  liis  character :  3d,  certaiD 
legal  relations  between  the  party  and 
witness.     2  Stark.  Ey.  892. 

COMPOUNDING  FELONY,  or  thefi 
hoie,  is  where  the  party  robbed,  not  only 
knows  the  felon,  but  also  takei  his  goods 
again,  or  other  amends,  npon  agreement 
no€  to  prosecute.  1  Hawk.  P.  C.  o.  59, 
§  5.   Whart.  Law  Diet  163. 

CONSPIRACY  is  an  agreement  of  two 
or  more  persons,  fidsely  to  indict  one,  or 
to  prooure  him  to  be  indicted,  for  felony, 
riot,  or  other  misdemeanor;  who,  after 
acquittal,  shall  have  a  writ  of  conspiracy. 
Termes  de  la  Ley  173.  Whart  Law 
Diet  171. 

CONTINUANCE.  A  party  who  neg- 
lects up  to  the  day  of  hearing  by  a  justice 
to  take  out  a  subpcena,  or  resort  to  the 
pn^r  legal  steps,  to  obtain  the  attend- 
ance of  his  witnesses,  b  not  legally  entitled 
to  a  continuance.   1  Ash.  R.  221. 

CONVERSION  is  where  a  person  has 
found  another's  goods  and  refuses  to  de- 
liver them,  on  demand,  but  converts  them 
to  his  own  use.  3  Bl.  Com.  152.  Whart. 
Law  Diet  181. 

COURT.  A- justice  of  the  peace  must, 
necessarily,  have  his  court,  or  place  of 
administering  justice,  at  which  his  duties 
ought  to  be  performed.   1  Penn.  R.  15. 

COURT  OP  ADMIRALTY  is  a  court 
erected  for  deciding  maritime  causes.  It 
hath  jurisdiction  only  to  determine  causes 
arising  wholly  upon  the  sea  out  of  the 
jurisdicdon  of  a  county.  4  Inst.  260. 
Whart.  Law  Diet.  25. 

CREDIT.  If  I  usuaUy  deal  with  a 
tradesman  by  myself,  or  constaiitly  pay 
him  ready  money,  I  am  not  answerable 
for  wliat  my  servant  takes  upon  trust,  for 
there  is  no  implied  order  to  the  tradesman 
to  trust  my  servant;  but  if  I  usually  send 
him  upon  trust,  or  sometimes  on  trust, 
and  sometimes  with  ready  money,  I  am 
answerable  for  all  he  takes  up;  for  the 
tradesman  cannot  possibly  distinguish 
when  he  comes  by  my  order,  and  when 
npon  his  own  authority.    1  Bl.  Com.  430. 

CRIME  is  a  positive  breach,  or  disre- 
gard of  some  existing  public  law,  and 
generally  means  such  offences  as  amount 
to  a  felony.  4  Bl.  Com.  5.  Whart  Law 
Diet.  196. 

CUSTOM  AND  USAGE.  To  make 
a  custom,  or  usage  of  trade,  obligatory,  as 
a  kw  of  that  tnde,  it  must  be  certain, 


uniform,  reasonable  and  sufficiently  an- 
cient, to  be  generally  known. 

.  DAMAOE  signifies  generally  an^  hurt 
or  hindrance  that  a  man  receives  in  his 
estate ;  but  in  a  particukr  sense,  it  is  ap- 
plied to  what  the  jurors  are  to  inquire  of 
and  bring  in  when  any  action  passeth  for 
the  plaintiff.  Co.  Litt.  257.  Whart  Law 
Diet.  205. 

Damages  are  a  species  of  property  ac- 
quired and  lost  by  suit  and  judgment  at 
law,  and  are  given  to  a  man  by  a  jury,  as 
a  compensation  :;nd  satisfaction  for  some 
injury  sustained ;  as  for  battery,  for  im- 
prisonment, for  slander,  for  trespass.  2 
Bl.  Com.  488. 

DATE  of  a  deed  is  the  description  of 
the  time ;  vis.  the  day,  month,  year  of  our 
Lord,  year  of  the  reign  in  which  the  deed 
was  made.  1  Inst.  6.  Whart  Law  Diet 
208. 

DAY,  is  a  certain  space  of  time  con- 
taining twenty-four  hours:  the  natural 
day  consists  of  twenty-four  hours,  and 
contains  the  solar  day  and  the  night ;  and 
the  artificial  day  begins  from  the  rising 
of  the  sun,  and  ends  when  it  sets.  Co.  Litt 
135.   Whart  Law  Diet.  208. 

DEBT,  in  the  usual  acceptance  of  the 
word,  is  a  sum  of  money  due  from  one 
person  to  another.  But  in  the  legal  sense, 
it  is  taken  to  be  an  action  which  lieth 
where  a  man  oweth  another  a  certain  sum 
of  money  by  obligation  or  bargain,  for  a 
thing  sold,  or  by  contract,  &c.,  and  the 
debtor  will  not  pay  Uie  debt  at  the  day 
agreed.  Selw.  N.  P.  484.  Whart.  Law 
Kct.  211. 

DEDIMU8  P0TE8TATEM,  is  a  writ 
issued  out  of  the  court  of  chancery  [or 
other  court],  to  commissioners,  authori- 
sing Uiem  to  take  an  answer,  to  examine 
witnesses  in  a  cause,  to  levy  a  fine  in  the 
Common  Pleas,  &c.  Also,  when  any 
justice  intends  to  act  under  any  commis- 
sion of  the  peace,  he  sues  out  a  writ  of 
dedtmus  potestatem,  from  the  clerk  of  the 
crown  in  chancery,  empowering  certain 
persons,  therein  named,  to  administer  the 
usual  oaths  to  him,  which  done,  he  is  at 
liberty  to  act  1  Bl.  Com.  351.  Whart. 
Law  Diet  215.  '     ' 

DEED,  is  an  instrument  in  writing,  on 
parchment  or  paper,  and  under  aeal,  con- 
taining some  conveyance,  contract,  bar- 
sain  or  agreement  between  the  parties 
thereto ;  and  it  consists  of  three  principal 

^  Digitized  by  VjOOQ IC 


68 


MAGISTRATE'S  VOCABULARY. 


pointa,  writing,  eealiDg  and  delivering. 
Co.  Litt.  171.  2  Bl.  Com.  295.  Whart. 
Law  Diet.  215. 

DEFAMATION  is  the  offence  of 
speaking  slanderons  words  of  another. 
Termes  de  la  Ley  233.  Whart  Law  Diet 
218. 

DEFAULT  is  commonly  taken  for 
non-appearance  in  court  at  a  day  assign- 
ed, though  it  extends  to  any  omission  of 
that  which  we  ought  to  do.  Co.  Litt.  259. 
Whart.  Law  Diet.  219. 

DEFENDANT  is  the  party  that  is 
sued  in  a  personal  action ;  as  tenant  is  he 
that  is  sued  in  an  action  real.  Cowell. 
Blount.   Whart.  Law  Diet  220. 

DEMAND,  signifies  a  calling  upon  a 
man  for  anything  due.  8  Co.  153.  Whart 
Law  Diet  223. 

DEPOSITION  is  the  testimony  of  a 
witness,  otherwise  called  a  deponent,  put 
down  in  writing,  by  way  of  answer  to  in- 
terrogatories [or  questions  asked],  exhib- 
ited fbr  that  purpose  in  courts  of  equity ; 
and  the  copies  of  such  depositions  regu- 
larly taken  and  published,  are  read  as 
eyidence  at  the  hearing  of  the  cause. 
Praot.  Attorn,  edit  1,  p.  234.  See  Whart 
Law  Diet  227. 

DILATORY  PLEAS  are  such  as  are 
put  merely  for  delay ;  as  coverture,  mis- 
nomer and  the  like.  3  Bl.  Com.  301. 
Whart.  Law  Diet  232. 

DISCHARGE  on  writs,  and  process, 
&c.,  is  where  a  man  confined  by  some  le- 
gal  writ  or  authority,  doth  that  which  by 
law  he  is  required  to  do ;  whereupon  he  is 
released  or  discharged  from  the  matter 
for  which  he  was  confined.  1  Lill.  Abr. 
470. 

DISTRESS,  in  the  most  general  sense, 
is  anything  which  is  taken  and  distrained 
for  rent  behind  or  in  arrear.  2  Bl.  Com. 
42.  Selw.  Nisi  Prius  612.  Whart  Law 
Diet.  238. 

DIVORCE  is  a  separation  of  a  man 
and  a  woman  who  have  been,  de  factOy 
married  together,  made  by  law,  and  is  of 
two  kinds )  the  one  total,  the  other  par- 
tial; the  one  a  vinculo  matrimonii,  the 
other,  merely  a  m^ma  et  thoro.  1  Bl. 
Com.  439.   Whart.  Law  Diet  241. 

DOCKET,  or  DOGGET,  a  record  in 
the  courts,  containine  an  entry  of  judg- 
ment: thus,  when  roUs  of  judgment  are 
brought  in  t}iey  are  docketed,  t.  e.  entered 
on  the  docket  of  that  term.  West  Symb. 
par.  2,  §  106.   Whart  Law  Diet  241. 


.  DONOR  and  DONEE.  Donor  is  he 
who  gives  lands  or  tenements  to  another 
in  tail,  ke.  And  the  person  to  whoa 
given  is  the  donee.  Termee  de  la  Ley 
287.   Whart  Law  Diet  244. 

DOWER  is  the  portion  which  awidov 
hath  of  the  lands  of  her  husband,  afler  his 
decease,  for  the  sustenance  of  herself,  aad 
the  education  of  her  children.  1  Inst  30. 
Whart.  Law  Diet  247. 

DUCES  TECUM  is  a  writ  out  of 
chancery,  commanding  a  person  to  a|^)ear 
at  a  certain  day  in  court,  and  to  brihg 
with  him  some  writings,  eyidenoes,  or 
other  things,  to  be  inspectcKl  an^l  examined 
in  court  Reg.  Orig.  Whart  Law  Diet 
252. 

DUPLICATE  signifies  a  copy  or  tea- 
script  of  any  deed,  writing,  or  aoeoont 
St  4  Car.  o.  10.  Whart  Law  Diet  252 

EALDERMAN  was  a  man  chosen  to 
a  place  of  superiority  on  account  of  his 
age  and  experience ;  as  the  Senaton  were 
among  the  Romans :  and  hence,  tl^e  word 
Alderman  y  in  corporations ;  and  the  word 
earlf  which  is  only  a  contraction  of  eald- 
erman.  1  Bl.  Com.  397.  Whart  Lav 
Diet  255. 

EAVES-DROPPERS  aresuchas  listen 
under  walls,  or  windows,  or  the  eaves  of 
a  house,  to  hearken  afler  discourse,  and 
thereupon  to  frame  slanderous  and  mis- 
chievous tales.  4  Bl.  Com.  168.  WharL 
Law  Diet  256. 

ESCROW  IB  where  the  delivery  of  a 
deed  is  nmde  to  a  third  person,  to  hold 
till  some  conditions  be  performed,  on  the 
part  of  the  grantee  [the  person  to  whom 
the  sale  has  been  made] ;  in  which  case 
it  is  not  delivered  as  a  deed^  but  as  an 
escrow;  that  is,  as  a  scroll  or  writing 
which  is  not  to  take  effect  as  a  deed,  till 
the  conditions  be  performed ;  and  then  it 
is  a  deed  to  all  intents  and  purposes. 
Co.  Litt  36.  2  Bl.  Com.  307.  Whart 
Law  Diet  276. 

EXACTION,  a  wrong  done  by  an  offi- 
cer taking  a  reward,  or  fee,  for  that  which 
the  law  does  not  allow.  And  the  differ- 
ence between  exaction  and  extortion  \& 
this :  extortion  is  where  an  officer  extorts 
more  than  his  due,  where  something  is  due 
to  him:  and  exaction  is  where  he  wrests 
a  fee  or  reward,  where  none  is  due :  for 
which  the  offender  is  to  be  fined  and  im- 
prisoned, and  render  to  the  party  twice  as 
much  as  the  money  he  so  takes.  Co.  Litt. 
368.    Whart  Law  Diet.  279. 
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EXECUTOR  DE  SON  TORT,  or 
exectitor  of  hh  own  torong,  is  he  that 
takes  upon  him  the  office  of  an  executor 
by  intmsioDy  not  being  so  constitnted  by 
the  testator;  or,  for  want  thereof,  appoint- 
ed by  the  ordinary  [register]  to  administer. 
Dyer  166.  Selw.  Nisi  Prius  706.  Whart. 
Law  Diet  287. 

[)  EX  OFFICIO,  an  act  done  in  execution 
of  the  power  which  a  person  has  by  virtue 
of  an  office,  to  do  in  certain  cases,  and 
without  being  applied  to ;  thus  a  justice  of 
the  peace  may  not  only  grant  surety  of 
the  peace  upon  the  complaint  or  request  of 
any  person  ;  but  he  may  demand,  and  take 
it  ex  officio^  at  discretion,  &c.  Dalt.  270. 
Whart.  Law  Diet.  289. 

EX  PARTE,  party  of  the  one  part; 
as  a  commission  ex  parley  in  chancery; 
which  is  a  commission  taken  out  and  exe- 
cuted by  one  side  or  party  only,  on  the 
other  party's  neglecting  or  refusing  to 
join.  Cowell.  Blount  Whart  Law  Diet 
290. 
jf-  EX  POST  FACTO  is  a  term  used  in 
^  the  law,  signifying  something  done  a/Ur 
the  time  when  it  should  have  been  done : 
thus,  an  act  done,  or  estate  granted,  may 
be  made  good  by  matter  ex  post  facto, 
that  was  not  so  at  first,  by  election,  &o. 
5  Co.  22. 

EX  POST  FACTO  LAWS  are  such 
ts  are  made  to  operate  on  facts  committed 
before  the  making  thereof,  by  creating  or 
aggravating  crime,  increasing  the  punish- 
ment^ or  changing  the  rules  of  evidence 
for  the  purpose  of  conviction.  3  Dall.  390. 
The  phrase,  as  used  in  the  constitution, 
only  applies  to  penal  and  criminal  laws 
which  inflict  forfeitures  or  punishments, 
not  to  civil  proceedings.   8  Pet  110. 

FALSE  IMPRISONMENT  signifies 
a  violent  trespass,  committed  against  a 
person  by  arresting  and  imprisoning  him 
without  just  cause,  contrary  to  law;  or 
where  a  man  is  unlawfully  detained  in 
prison,  without  legal  process;  or  kept 
longer  in  hold  than  he  ought ;  or  if  he 
be  any  way  unlawfully  detained.  Co.  L'itt. 
124.  Selw.  Nisi  Prius  814.  Whart  Law 
Diet.  295. 

FEE  SIMPLE  is  an  estate  of  inherit- 
ance,  whereby  a  person  is  seised  of  lands, 
tenements  or  here.ditaments,  to  hold  to 
bun  and  his  heirs  for  ever,  generally, 
absolutely  and  simply.  2  fil.  Com.  104. 
Whart.  Law  Diet  297. 
FELO  DE  SE.     When  a  person  with 


deliberation  and  direct  purpose,  kills  him* 
self  by  hanging,  drowning,  shooting, 
stabbing,  &c.,  this  is  felo  de  $e,  if  ho  be 
of  the  age  of  discretion,  t.  e.  fourteen, 
and  compos  mentis,  [of  sound  mind].  3 
Inst  44.  Dalt  oh.  145.  Whart.  Law 
Diet.  300. 

FELONY,  in  the  general  acceptation 
of  our  English  law,  comprises  every  spe- 
cies of  crime  which  occasioned,  at  common 
law,  the  forfeiture  of  lands  or  goods.  This 
most  frequently  happens  in  those  crimes 
for  which  a  capital  punishment  either  is, 
or  was,  liable  to  be  inflicted;  for  those 
felonies  which  are  called  clergyable,  or  to 
which  the  benefit  of  clergy  extends,  were 
anciently  punished  with  death  in  all  lay, 
or  unlearned  offenders ;  though  now,  by 
the  statute-law,  that  punishment  is,  for  the 
first  offence,  universally  remitted.  Trea-  '  ' 
son  itself,  says  Sir  Edward  Coke,  was 
anci^tly  comprised  under  the  name  of  v 
felony.  All  treasons,  therefore,  strictly 
speaking,  are  felonies;  though  all  felo-  .^ 
ntes  are  not  treason  ;  and  to  this  also  we 
may  add,  not  only  all  offences,  now  capi- 
tal, are,  in  some  degree  or  other,  felony  ;  f 
but  that  this  is  likewise  the  case  with  some  ^^ 
other  offienoes  which  are  not  punished  with  ' 
death,  as  suicide,  where  the  party  is  al-  ^  :> 
ready  dead ;  homicide,  by  chance-medley, 
or  in  self-defence;  and  petit  larceny  or 
pilfering ;  all  which  are,  strictly  speaking, 
felonies;  as  they  subject  the  committers 
of  them  to  forfeitures.  So  that,  upon  the 
whole,  the  only  adequate  definition  of 
felony  seems  to  be,  that  which  is  before 
laid  down,  viz. :  an  offence  which  occa- 
sions a  total  forfeiture  of  either  lands  or 
goods,  or  both,  at  the  common  law,  and 
to  which  capital,  or, other  punishment 
may  be  superadded  according  to  the  de- 
grees of  guilt  3  Inst  15.  4  Bl.  Cool 
94.  Whart.  Law  Diet.  800. 

FEME  COVERTS  [married  women], 
and  infants  [under  twenty-one  years  of 
age],  ought  to  find  bail,  and  not  be  bound 
themselves. 

A  feme  covert  cannot  contract  and  be 
sued  as  a  feme  sole  [single  woman],  even 
though  she  be  living  apart  from  her  hus- 
band, having  a  separate  maintenance  se- 
cured to  her  by  deed.   7  Term  Rep.  545. 

Who  are  deemed  feme  sole  traders  in 
Pennsylvania,  see  Purd.  474. 

FORCIBLE  ENTRY  AND  DE- 
TAINER.  The  first  is  a  violent  actual 
entry  into  houses  or  lands ;  and  forcible 
detniner  is  a  withholding,   by  violence, 
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and  with  Bttong  hand,  of  the  possession 
of  land,  &o.,  whereby,  he  who  hath  a 
right  of  entry  is  barred  or  hindered. 
Lamb.  135.  Cromp.  75.  Keilw.  22. 
Whart.  Law  Diet.  311.  See  **  Forcible 
Entry  and  Detainer.'' 

FORGERY  signifies  where  a  person 
f^udnlently  makes,  and  publishes,  false 
writings  to  the  prejudice  of  another  man's 
right ;  and  forgery  is  either  at  common 
lata  or  by  itatute.  Forgery  by  the  com- 
mon law,  extends  to  false  and  fi^udulent 
making  or  altering  of  a  deed  or  writing, 
whether  it  be  matter  of  record,  or  any 
other  writing,  deed  or  will.  8  Inst  169. 
1  Rol.  Abr.  65.  And  Blackstone  defines 
it  to  be  ^  the  fVaudulent  mtJdng  or  altera- 
tion of  a  writing  to  the  prejudice  of  ano- 
ther man's  right."  4  Cmn.  245.  Whart 
Law  Diet  814. 

FRAUD  is  defined  to  be  a  deceit  in 
grants  and  conveyances  of  lands  and  bar- 
gains, and  sales  of  goods,  &c.,  to  the 
dam^  of  another  person.  Bacon's  Abr. 
8.   Whart.  Law  Diet  317. 

'i  FUGITIVE  FROM  JUSTICE.  One 
who  steals  goods  in  another  state  and 
brings  them  with  him  into  Pennsylvaiiia 
cannot  be  indicted  here  /for  the  felony. 
He  is  to  be  considered  and  treated  as  a 
fugitive  from  justice.   5  Binn.  617. 

FULL  AGE.  Ib  2(iK7,  the /u^  o^e  of 
males  and  females  is  twenty-one  yean. 
1  Bl.  Com.  462. 

GAOLER.  A  eaoler  is  the  servant  of 
the  sherifi*,  and  the  master,  or  governor 
of  a  prison ;  and,  as  such,  is  considered 
as  an  officer  relating  to  the  administration 
of  justice.  4  Rol.  Abr.  76.  1  BL  Com. 
845.   Whart.  Law  Diet  326. 

HOMICIDE,  is  the  destroying  the  life 
of  any  human  creature;  it  is  of  three 
kinds,  v\%.<,  iustifiabley  excumbUy  and  fe- 
lonious. The  first  has  no  share  of  guilt 
at  all ;  the  second  very  little ;  but  the  third 
is  the  highest  against  the  law  of  nature 
that  man  b  capable  of  committing.  First, 
justifiable  homicide^  is  of  divers  kinds. 
1.  Such  as  is  owing  to  some  unavoidable 
necessity,  without  any  will,  intention  or 
desire,  and  without  any  inadvertence  or 
negligence  in  the  party  killing;  and,  there- 
fore,  without  any  shadow  of  blame.  As, 
for  instance,  by  virtue  of  such  an  office  as 
obliges  one,  in  the  execution  of  public 
justice,  to  put  a  malefactor  to  death,  who 
hath  forfeited  his  life,  by  the  laws  and 
verdict  of  his  country.     Again,  in  some 


eases,  homicide  is  justifiable,  rather  hj 
ihe  permission^  than  by  the  absolute  com- 
mand,  of  the  law,  either  for  the  advance- 
ment of  publio/iiiifur«,  which,  without  sodi 
indemnification,  would  never  be  carried  on 
with  proper  vigor ;  or  in  such  instances 
where  it  is  committed  for  the  prerentioM 
of  some  atrocious  crime  which  cannot 
otherwise  be  avoided.  Homicides  com- 
mitted for  the  advancement  of  public  jus- 
tice are,  1.  Where  an  officer,  in  the  exe- 
cution of  his  office,  either  in  a  civil  vt 
criminal  case,  kills  a  person  that  assaults 
and  resists  him.  2.  If  an  officer,  or  any 
private  person,  attempts  to  take  a  man 
charged  with  felony,  and  is  resisted,  and 
in  the  endeavor  to  take  him  kills  him. 
8.  In  case  of  a  riot,  or  rebellious  assembly, 
the  officers .  endeavoring  to  disperse  the 
mob  are  justifiable  in  killing  them,  both  at 
common  law  and  by  the  riot  act  1  Geo. 
1,  c.  5,  §4.  Where  the  prisoners,  in  a 
gaol,  assault  the  gaoler,  or  officer,  and  he, 
m  his  defence,  kills  any  of  them,  it  is 
justifiable  for  the  sake  of  preventing  ao 
escape.  5.  If  trespassers  in  forests,  parks, 
chases  or  warrens,  will  not  surrender 
themselves  to  the  keepers,  they  may  be 
slain  by  virtue  of  the  Stat  21  Ed.  1st, 
de  malefactoribus  in  pads,  and  8  &  4  W. 
&  M.  c.  10.  6.  If  tne  champions,  in  a 
trial  by  battle,  killed  either  of  them  the 
other,  such  homicide  was  justifiable^  and 
wa«  imputed  to  the  just  judgment  of  God, 
who  was  thereby  presumed  to  have  decided 
in  favor  of  the  truth.  In  ihe  next  place, 
such  homicide,  as  is  committed  for  the 
prevention  of  any  forcible  and  atrocious 
crime,  iB  justi/iabie  by  the  law  of  nature, 
and  also  by  the  law  of  England,  [and  of 
Pennsylvania.]  K  any  person  attempts  a 
robbery  or  murder  of  another,  or  attempts 
to  break  open  a  house,  in  the  night  time, 
which  extends  also  to  an  attempt  to  bum 
it,  and  shall  be  killed  in  such  attempt,  the 
slayer  shall  be  acquitted  and  dischai^ed, 
&c. 

Secondly,  excusable  homicide  is  of  two 
sorts,  either  per  infortunium,  by  misad- 
venture, or  se  defendendoj  upon  a  princi- 
ple of  self-preservation.  1.  Homicide  per 
infortunium,  or  misadventure,  is  where  a 
man  doing  a  lawful  act,  without  any  in- 
tention of  hurt,unfortunately  kills  another; 
as  where  a  man  is  at  work  with  a  hatchet, 
and  the  head  thereof  flies  off  and  kills  a 
stander-by,  or  where  a  person  qualified 
to  keep  a  gun  is  shooting  at  a  mark  and 
undesignedly  kills  a  man,  for  the  act  is 
lawful,  and  the  effect  is  merely  accidental, 
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&c.  2.  Homicide  in  i^lf-dffenct^  or  «e 
de/endcndo,  upon  a  sadden  affray,  is  also 
excusable,  rather  than  justifiable,  by  the 
English  [and  Pennsylvania]  law.  This 
species  of  self-defence  must  be  distin- 
guished ^m  that  just  now  mentioned  as 
calculated  to  hinder  the  perpetration  of  a 
capital  crime,  which  is  not  only  a  matter 
of-ezcutey  but  of  juUificaHon,  But  the 
self-defence  which  we  are  now  speaking 
of  is  that  whereby  a  man  may  protect 
himself  from  an  assault,  or  the  like,  in  the 
case  of  sudden  brawl  or  quarrel,  by  kill- 
ing him  who  assaults  him.  And  this  is 
what  the  Uw  expresses  by  the  word 
chance-medley y  or  (as  some  rather  choose 
to  write  it)  chaud-medl^.  8.  Fdoni- 
ou$  homicide  is  an  act  of  a  very  differ- 
ent nature  firom  the  former,  being  the  kill- 
ing of  a  human  creature,  of  any  age,  or 
sex,  without  juitijicaiion  or  excu$e.  This 
may  be  done  either  by  killing  one's  self, 
or  another  man.  Sel^murder,  the  law  of 
England  hath  ranked  among  the  highest 
crimes,  making  it  a  peculiar  species  of 
felony ;  a  felony  committed  on  one's  self. 
And  this  admits  of  accessories  before  the 
fact,  as  well  as  other  felonies ;  for  if  one 
persuades  another  to  kill  himself,  and  he 
does  so,  the  adviser  is  guilty  of  murder. 
A /do  de  M,  therefore,  is  he,  who  delibe- 
rately puts  an  end  to  his  own  existence,  or 
commits  any  unlawfiod,  malicious  act,  the 
consequence  of  which  is  his  own  death ; 
as,  if  attempting  to  kill  another,  he  runs 
upon  his  antagonist's  sword ;  or  shooting 
at  another,  the  gun  bursts  and  he  kilfi 
himself.  The  other  species  of  criminal 
homicide  is  that  of  killine  another  man. 
But  in  this  there  are  also  aegrees  of  guilt 
which  divide  the  offence  into  mamdaughter 
and  murder. 

The  difference  between  which,  consists 
in  this,  that  manslaughter  arises  from  the 
sudden  heat  of  the  passions,  murder  from 
the  wickedness  of  the  heart.  Mandaugh- 
ter  is  therefore  thus  defined,  ihe  unlawful 
killing  of  another  without  malice,  either 
express  or  implied ;  which  may  be  either 
tciuntaryy  upon  a  sudden  heat,  or  invo- 
hmtarjff  but  in  the  commission  of  some 
tinlaw^  act  As  to  the  first,  or  voluntary 
branch:  if  upon  a  sudden  quarrel  two 
persons  fight  and  one  of  them  kills  the 
other,  this  is  manslaughter;  and  so  it  is 
if  they,  ujxm  such  an  occasion,  go  out 
and  fight  in  a  field,  for  this  is  one  con- 
tinued act  of  passion.  So  also,  if  a  man 
be  greatly  provoked,  as  by  pulling  his 
nose,  or  other  great  indignity,  and  imme- 


diately kills  the  aggressor,  though  this  is 
not  excusable,  se  defendendoy  since  there 
is  no  absolute  necessity  for  doing  it  to 
preserve  himself,  yet  neither  is  it  murder , 
for  there  is  no  previous  malice,  but  it  is 
manslaughter.  But  in  this,  and  in  every 
other  case  of  homicide f  upon  provocation, 
if  there  be  a  sufficient  cooling  time,  for 
passion  to  subside  and  reason  to  interpose, 
and  the  person,  so  provoked,  afterwards 
kills  the  other,  this  is  deliberate  revenge 
and  not  heat  of  blood,  and  accordingly 
amounts  to  murder,  ko.  The  second 
branch,  or  involuntary  mandaughter,  dif- 
fers also  from  homicide  excusable  by  miih 
adventure,  in  this;  that  misadventure 
always  happens  in  consequence  of  a  lawful 
act ;  but  this  species  of  manslaughter  in 
consequence  of  an  unlawf\il  one.  As  if  ^ 
two  persons  play  at  sword  and  buckler, 
unless  bv  the  king's  command,  and  one  of 
them  kills  the  other,  this  is  manslauahter, 
because  the  original  act  was  unlawfol ;  but 
it  is  not  murder,  for  the  one  had  no  intent 
to  do  the  other  any  personal  mischief, 
&e.  1  Hale,  P.  C.  494,  5,  6.  1  Hawk. 
P.  0.  0.  28,  c.  65.  Post.  296.  8  Inst.  56. 
1  Bl.  Com.  176,  ei  sea.  Whart  Law  Diet. 
853. 

HOUSEHOLDER,  the  occupier  of  a 
house.  Cowell.  Blount.  WharU  Law  Diet. 
856. 

IGNORAMUS,  the  return  of  the  grand 
jury  on  a  bill  of  indictment  when  they 
reject  the  evidence  as  too  weak  or  defect- 
ive to  put  the  party  on  trial.  8  Inst  80. 
Whart.  Law  Diet.  364. 

IMPANNEL  signifies  the  writing  and 
entering  into  a  parchment  schedule,  by 
the  sheriff,  the  names  of  a  jury  summoned 
to  appear  for  the  performance  of  such  • 
public  service  as  juries  are  employed  in. 
Cowell.   Blount.   Whart  Law  Diet.  865. 

IMPEACHMENT  is  the  accusation 
and  prosecution  of  a  person  in  parliament 
[or  tne  General  Assembly]  for  treason  or 
other  crime  and  misdemeanor.  4  Bl.  Com. 
259.   Whart  Law  Diet.  866. 

IMPRISONMENT  is  the  restraint  of  a 
man*s  liberty,  under  the  custody  of  an- 
other, and  extends  not  only  to  a  jail,  but 
to  a  house,  stocks,  or  where  a  man  is  held 
in  the  street,  &c. ;  for,  in  all  these  cases, 
the  party,  so  restrained,  is  said  to  be  a  pri- 
soner  so  long  as  he  hath  not  his  liberty 
freely  to  go  about  his  business  as  at  other 
times.   Co.  Litt.  253.   Whart.  Law  Diet 
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INCEST  is  the  carnal  knowledge  of  a 
person  within  the  Levitical  degree  of  kin- 
dred   4  Bl.  Com.  64.   Whart.  Law  Diet 


INDICTED.  When  the  grand  jury 
have  found  a  true  hill  against  any  one  ac- 
cused by  bill  preferred  to  them  at  the  king's 
suit,  for  some  indictable  offence,  he  is  said 
to  be  indicted  thereof.  Cowell.  Whart. 
Law  Diet.  370. 

INDICTMENT  is  a  bill  of  complaint, 
or  accusation,  drawn  up  in  form  of  law, 
and  exhibited  for  some  offence,  criminal  or 
penal,  to  a  grand  jury;  upon  whose  oaths 
It  may  be  found  to  be  true.  Lamb.  lib.  4, 
cap.  5.   Whart  Law  Diet  370. 

INFORMER,  a  person  who  informs 
against,  or  presents  in  the  king's  courts 
[courts  of  the  Commonwealth],  for  an  of- 
fence against  any  law  or  penal  statute.  2 
Bl.  Com.  437.   Whart  Law  Diet  376. 

INVENTORY  is  a  list  or  schedule, 
containing  a  true  description  of  all  the 
goods  and  chattels  of  a  deceased  person 
at  the  time  of  his  death,  with  their  value 
appraised  by  indifferent  persons.  Termes 
de  la  Ley  428.  Whart.  Law  Diet  396. 
.  LAND,  legally  comprehends  all  things 
of  a  permanent,  substantial  nature,  being 
a  word  of  a  very  extensive  signification ; 
indeed.  Sir  Edward  Coke  says,  <<  it  oom- 
prehendeth  any  ground,  soil  or  earth 
whatsoever,  as  arable  meadows,  pastures, 
woods,  moors,  waters,  marshes,  furzes 
and  heath.  It  legally  includeth  also  all 
castles,  houses,  and  other  buildings ;  for 
they  consist  (saith  he),  of  two  things, 
land  which  is  the  foundation  and  «/nic- 
ture  thereupon;  so  that  if  I  convey 
the  land  or  ground,  the  structure  or 
building  passeth  therewith.  1  Inst.  4. 
2  Bl.  Com.  16,  17.  Whart  Law  Diot 
420. 

LANDLORD  is  he  of  whom  lands  or 
tenements  are  holden.  Co.  Litt.  57, 205. 
Whart.  Law  Diet.  421. 

'  LAW,  in  its  most  general  and  compre- 
hensive sense,  signifies  a  rule  of  action ; 
and  is  applied  indiscriminately  to  all  kinds 
of  action,  whether  animate  or  inanimate, 
rational  or  irrational.  Thus,  we  say,  the 
lawB  of  motion,  of  gravitation,  of  optics,  or 
mechanics,  as  well  as  the  lawt  oi  nature 
and  of  nations.  And  it  is  that  rule  of  ac- 
tion which  is  prescribed  by  some  fupertor, 
and  which  the  inferior  is  bound  to  obey. 
Municipal  or  civil  laWf  is  the  rule  by 
which  particular  districts,  communities  or 


nations,  are  governed ;  being  thus  define 
by  Justinian,  ^^Jus  civile  est  quod  gwi 
qiie  nbi  popu/tu  constituit"  [''  The  eif 
law  is  that  which  every  nation  has  esl 
blished  for  its  own  government"]  JUrn^ 
cipal  latOy  thus  understood,  is  proped 
defined  to  be,  a  rule  of  civil  conduct  pij 
scribed  by  the  supreme  power  in  a  cM 
commanding  what  is  right,  and  prohiki 
ing  what  is  wrong.  1  Bl.  Com.  38.  . 
Inst  11.   1  Bl.  Com.  43. 

The  Municipal  law  of  England,  or  d 
rale  of  civil  conduct  prescribed  to  the  i 
habitants  of  this  kingdom,  may,  with  n 
ficient  propriety,  says  Sir  William  Blad 
stoole,  be  divided  into  two  kinds : — the  H 
non.  scripta,  the  unwritten  or  common  kn 
and  the  lex  9cripta^  the  written  or  statnj 
law.  The  lex  non  icripta,  or  unwriJsN 
law,  includes  not  only  general  custonu^  i 
the  common  law,  properly  so  called,  b| 
also  the  particular  customi  of  oertun  pi| 
of  the  kingdom ;  and  likewise  those  pti 
ticular  knot  that  are,  by  custom,  obsorii 
only  in  oertain  courts  and  jurisdictU 
1  Bl.  Com.  63.  The  leges  scriptoi,  or  4 
written  laws  of  the  kingdom,  consist  i 
statutes,  acts  or  edicts,  niade  by  the  kiai 
majestjT,  by  and  with  the  advice  and  ei 
sent  of  the  lords  spiritual  and  tempe^ 
and  commons,  in  parliament  assemU^ 
Ibid.  84.   Hale's  Com.  Law,  c.  1,  2.    | 

LEASE.  A  lease  is  properly  a  M 
veyance  of  any  lands  or  tenements  (oi 
ally  in  consideration  of  rent  or  other  i 
nual  recompense)  made  for  life,  for  yei 
or  at  will,  but  always  for  a  leu  time  t^ 
the  lessor  hath  in  the  premises ;  for  H 
be  for  the  whole  interest  it  is  more  d 
perly  an  assignment  than  a  lease.  2  \ 
Com.  817.   Whart.  Law  Diet  428. 

LIBEL  signifies  literally  a  little  ho^ 
A  libd  is  defined  to  be  a  malicious  i" 
mation  of  any  person,  especially  a  i 
trate,  expressed  either  in  printing  or  i 
ing,  or  by  signs,  pictures,  &c.,  tend 
either  to  blacken  the  memory  of  one  v 
is  dead,  or  the  reputation  of  one  wti 
alive,  and  thereby  exposing  him  to  pin! 
hatred,  contempt  or  ridicule.  2  Had 
192.  Selw.N.  P.  931.  Whart  LawDj 
440. 

LIEN  is  a  specific  charge  on  realj 
personal  property.  A  real  lien  is  a  )m 
ment,  statute,  recognisance,  or  an  or^ 
chum  against  an  heir,  which  binds  \ 
land ;  impersonal  lien  is  a  bond,  coveni 
or  contract  Termes  de  la  Ley  416. 
are  two  species  of  liens  known  to  thel 
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ntanelj paHundar  liens  and  general  lien$. 
Particular  liens  are  where  persons  claim 
a  rrght  to  retain  goods  in  respect  of  labor 
or  money  expended  on  such  go6d8.  Gene- 
rai  liens  are  claimed  in  respect  of  a  gene- 
ral balance  of  account,  and  are  founded  in 
custom  only.  Selw.  Nisi  Prius  737,  n., 
1210.  Whart  Law  Diet  443.  In  Penn- 
sylvania there  are  a  variety  of  liens  given 
by  different  acts  of  Assembly,  to  particu- 
lar descriptions  of  persons  and  for  special 
purposes. 

MALICE,  when  spoken  of  in  relation  to 
the  crime  of  murder,  is  not  to  be  under- 
stood in  so  restrained  a  sense  as  to  signify 
only  a  spite  or  malevolence  to  the  deceased 
person  m  particular,  but  more  largely,  an 
evil  design  in  general,  the  dictate  of  a 
wicked,  deprav^  and  malignant  heart 
It  is  of  two  kinds :  cjcpress  or  implied. 
Malice  express  is  when  one,  with  a  sedate, 
deliberate  mind,  doth  kill  another ;  which 
formed  design  is  evidenced  by  external 
circumstances,  discovering  that  inward 
intention  J  as  lying  in  wait,  antecedent 
menaces,  former  grudges  and  concerted 
schemes  to  do  him  some  bodily  harm. 
Malice  implied  is  various :  as  when  one 
voluntarily  kilb  another,  without  any  pro- 
vocation; or  when  one  wiltuHy  poisons 
another ;  in  such  like  cases  the  law  implies 
mo/ice,  though  no  particular  enmity  can 
be  proved.  4  Bl.  Com.  198.  Whart.  Law 
Diet  466.   See  «  Homicide." 

MANSLAUGHTER  is  such  a  killing 
of  a  man  as  happens  either  on  a  sudden 
quarrel,  or  in  the  commission  of  an  unkw- 
nil  act,  without  any  deliberate  intention 
of  doing  anv  mischief  at  all.  There  is  no 
difference  between  murder  and  man" 
daughieTy  but  that  murder  is  upon  malice 
aforethouglit,  and  manslaughter  upon  a 
sudden  occasion.  As  if  two  meet  toge- 
ther, and,  striving  for  the  wall,  the  one 
kilk  the  other,  this  is  manslaughter  and 
felony.  And  so  it  is  if  they  had>  upon  that 
sudden  occasion,  gone  into  the  field  and 
fought,  and  the  one  had  killed  the  other, 
this  had  been  but  manslaughter  and  no 
murder;  because  all  that  folUm^  was 
but  a  amtinuance  of  the  first  sudden  oc- 
casion, and  the  Hood  was  never  cooled  till 
the  blow  was  given.  8  Inst.  55.  Whart 
Law  Diet.  469.   Vide  "  Homicide." 

MESNE  PROCESS  is  sometimes  put 
in  contradistinction  to  original  process, 
and,  in  that  sense,  it  signifies  an  interme- 
diate process,  which  issues,  pending  the 


suit,  upon  some  collateral  interlocutory 
matter,  as  to  summon  juries,  witnesses, 
and  the  like ;  sometimes  it  is  put  in  con- 
tradistinction to  final  process  or  process 
of  execution  ;  and  then  it  signifies  all  such 
process  as  intervenes  between  the  begin- 
ning and  end  of  a  suit  3  61.  Com.  279. 
Whart.  Law  Diet  487. 

MESSUAGE  is,  properlv,  a  dwelling- 
house  with  some  adjacent  land  assigned 
to  the  me  thereof.  Plowd.  169, 170.  Co. 
Litt.  5,  a.   Whart  Law  Diet  487. 

MISDEMEANOR.  ThU  word,  in 
the  laws  of  England,  signifies  a  crime. 
Every  crime  is  a  misdemeanor,  yet  the 
law  hath  made  a  distinction  between 
crimes  of  a  higher  and  a  lower  nature ; 
the  latter  being  denominated  misdemean- 
ors, the  former,  felonies,  &c.  A  crime, 
or  misdemeanor,  is,  therefore,  an  act 
committed,  or  omitted,  in  violation  of  a 
public  law,  either  forbidding,  or  com- 
manding it  This  general  definition  com- 
prehends both  crimes  and  misdemean' 
ors,  which,  properly  speaking,  are  mere 
synonymous  terms,  though,  in  common 
usage,  the  word  '<  crimes''  is  made  to 
denote  such  offences  as  are  of  a  deeper 
and  more  atrocious  dye;  while  smaller 
faults  and  omissions,  of  less  consequence, 
are  comprised  under  the  gentle  name  of 
misdemeanors,  4  61.  Com.  8,  5.  Whart. 
Law  Diet  491. 

MISNOMER  is  the  using  one  name 
for  another — a  misnaming,  11  Co.  20, 
21.  Ld.  Raym.  304.  Hob.  125.  Whart 
Law  Diet  492. 

MITTIMUS  is  a  precept  in  writing, 
under  the  hand  and  seal  of  a  justice  of 
the  peace,  directed  to  the  gaoler,  for  the 
receiving  and  safe  keeping  of  an  offender 
until  he  id  delivered  by  law.  2  Inst.  590. 
Whart.  Law  Diet  495. 

MOLITER  MANUS IMPOSUIT,  se- 
veral  justifications  in  trespass,  t. «.,  actions 
of  assault,  are  called  by  this  name,  from 
the  words  '^  gentiy  laid  his  hands  upon 
him''  used  in  the  plea;  as  where  the  de- 
fendant justifies  an  assault  by  showing 
that  the  plaintiff  was  unlawfully  in  the 
house  of  the  defendant  making  a  disturb- 
ance, and  being  requested  to  cease  such 
disturbance,  and  depart,  he  refused,  and 
continued  therein,  making  such  disturb- 
ance ;  he,  the  defendant,  '^  gently  laid  his 
hands"  on  the  plaintiff  and  removed  him 
out  of  the  house.  So,  in  various  other 
instances,  as  for  separating  two  persons 
fighting,  in  order  to  preserve  the  peace ; 
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so  in  the  legal  exercise  of  an  office,  &c. 
8  Bl.  Com.  121.   Whart.  Law  Diet.  496. 

MORTGAGE  signifies  a  pawn  of  land 
or  tenement,  or  anything  immovable, 
laid  or  bound,  for  money  borrowed,  to  be 
the  creditor's  for  ever,  if  the  money  be 
not  paid  at  the  day  agreed  upon ;  and  the 
creditor  holding  hund  and  tenements  upon 
this  bargain  is  called  tenant  in  tnarigage. 
He  who  maketh  a  pledge,  or  pawn,  of  this 
sort,  is  called  the  mortgagor^  ai^  he  to 
whom  it  is  made,  the  mortgagee.  Glan» 
vil.  CowelL  2  Bl.  Com.  156.  Whart 
Law  Diet.  501. 

MOVABLES  are  all  such  things,  per- 
sonal, which  may  attend  a  man's  person 
wherever  he  goes ;  in  contradistinction  to 
things  immovahle^  as  houses  and  lands. 
2  BL  Com.  384.  Whart.  Law  Diet.  504. 

NOLLE  PROSEQUI  is  where  a  plain- 
tiff,  in  anv  action,  will  proceed  no  further; 
and  may  be  before  or  a/2er verdict;  though 
it  is  usually  before ;  and  it  is  then  stronger 
against  the  plaintiff  than  a  nonsuit,  which 
is  only  a  default  in  appearance ;  but  this 
is  a  voluntary  acknowledgment  that  he 
hath  no  cause  of  action.  2  LilL  218.  8 
Co.  58.  Whart.  Law  Diet.  519. 

NOT  GUILTY  is  the  general  issue  or 
plea  of  the  defendant  in  any  action  for  a 
tort,  wrong  or  injury;  such  as  trespass 
and  the  like.  Pahn.  393.  Whart.  Law 
Diet.  525. 

NUDUM  PACTUM  is  a  bare,  naked 
contract  without  any  consideration  had  for 
the  same ;  as  where  there  is  an  agreement 
to  do  or  pay  anything,  on  one  side,  with- 
out any  compensation  on  the  other ;  this 
is  a  nttJum  paxUum  or  ni^de  contract^  void 
in  law.  Termes  de  la  Ley  477.  2  Bl. 
Com.  445.   Whart.  Law  Diet.  ^529. 

NUISANCE  signifies,  generally,  any- 
thing that  worketh  hurt,  inconvenience  or 
damage  to  the  property  or  person  of  an- 
other. And  nuiMLTicet  are  of  two  kinds, 
public  or  common  nuisances^  which  affect 
the  public,  and  are  an  annoyance  to  aU 
the  king's  subjects  [people. of  the  com- 
monwealth]; vjidi  private  nuisanceiwhiclL 
may  be  defined  to  be  ^^  anything  done  to 
the  hurt  or  annoyance  of  the  lands,  tene- 
^ments  or  hereditaments  of  another.''  3 
BL  Com.  216,   Whart.  Law  Diet  529. 

OATH  is  a  solemn  calling  or  appealing 
to  Almighty  God,  as  a  witness  of  the  truth 
of  what  we  affirm  or  deny,  in  the  presence 
of  those  who  are  duly  authorized  to  admi- 


nister it  to  us ;  and  it  is  called  corpondj 
because,  in  taking  it,  the  party  is  obliged 
to  lay  his  hands  on  and  ktu  the  Hdj 
Gospel.  3  Inst  165.  Whart.  Law  Diet 
532. 

OFFENCE,  an  act  committed  against 
a  law,  or  omitted  where  the  law  requires 
it,  and  punishable  by  it.  West  Symb. 
Offence»  are  of  two  sorts,  capital  or  mvt 
capital;  capital  oJfence$  are  those  fbr 
which  the  offender  shall  lose  his  life,  such 
as  high  treason,  petit  treason  and  felony ; 
offences  not  capital^  include  the  remam- 
ing  part  of  onminal  offences  or  pleas  of 
the  crown;  and  come  under  the  denomina- 
tion of  misdemeanors.  2  H.  P.  G.  c.  126, 
134.   Whart  Law  Diet  533. 

OFFICE  signifies  that  function,  by  vir- 
tue whereof  a  man  hath  some  employment 
in  the  affairs  of  another ;  as  of  the  king 
[or  the  commonwealth],  or  of  another  per- 
son. Cowell.  Offices  are  a  right  to  ex- 
ercise a  public  or  private  employment,  and 
to  take  the  fees  and  emoluments  thereunto 
belonging.  2  Bl.  Com.  36.  Whart.  Law 
Diet  537. 

ONUSPROBANDL  The  burden  of 
proving  anything.  Stat.  14  Car.  2,  c.  IL 
Whart  Law  Diet  540. 

OVERT  MARKET.  An  open  market 
2  Bl.  Com.  449.  [There  is  no  overt 
market  in  Pennsylvania.  5  S.  &  R.  130. 
2  J.  230.] 

0  YES,  corrupted  from  the  French 
oyes,  HEAR  TE,  is  an  expression  used 
by  the  crier  of  a  court,  in  order  to  enjoin 
silence  when  any  proclamation  is  made. 
4  Bl.  Com.  340.   Whart.  Law  Diet.  546. 

PARENT.  A  father  or  mother ;  but 
generally  applied  to  the  father.  Wood's 
Inst  63. 

PARTIES  are  those  who  are  named  in 
a  deed,  or  fine,  as  parties  to  it ;  as  those 
who  levy  the  fine,  and  to  whom  the  fine  is 
levied :  so,  they  who  make  any  deed,  and 
they  to  whom  it  is  made^  are  called  par- 
ties to  the  deed.  Cowell.  Whart.  Law 
Diet.  561. 

PAYMENT  OF  MONEY  INTO 
COURT  is  a  species  of  confession  of  the 
right  of  action.  It  is,  for  the  most  part, 
necessanr  upon  pleading  a  tender,  and  is, 
itself,  a  kind  of  tender  to  the  plaintiff,  by 
paying  into  the  hands  of  the  proper  officer 
of  the  court  as  much  as  the  defendant 
acknowledfi^es  to  be  due,  together  witli 
the  costs  nithert'O  incurred,jin  order  ti 
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prevent  the  expense  of  any  further  pro* 
ceedings.  3  fil.  C<mi.  804.  Whart  Law 
Diet.  667. 

PENALTY  is  a  forfeiture  inflicted  for 
not  complying  with  the  regulation  of  cer- 
tain acts  of  parliament  [of  the  general 
assembly].  A  penalty  is  also  annexed  to 
secure  the  performance  of  certain  cove- 
nants in  a  deed,  articles  of  agreement,  &c. 
In  a  bond,  also,  for  payment  of  money,  it 
is  usual  to  annex  the  penalty  in  double 
the  amount  of  the  obligation.  8  Bl.  Com. 
434.   Whart.  Law  Diet.  570. 

PERSONS  are  divided  by  law  into 
either  natural  persons  or  artificial.  Na- 
tural  persons  are  such  as  the  (jod  of 
Nature  formed  us :  artificial  are  such  as 
are  created  and  devised  by  human  laws, 
for  the  purposes  of  society  and  govern- 
ment; whicn  are  called  corporations,  or 
bodies  politic.  1  Bl.  Com.  128,  467. 
Whart.  Law  Diet.  576. 

POLICE  is  applied  to  the  internal 
regulations  of  large  cities,  particularly  of 
the  metropolis.  4  BL  Com.  162.  Whart 
Law  Diet.  590. 

POSSE  C0MITATU8.  For  keeping 
the  peace,  and  pursuing  felons,  the  sheriff 
may  conmiand  aU  ike  people  of  his  county 
to  attend  him;  which  is  ^led  posse 
comiiatus.  1  Bl.  Com.  848.  Whart.  Law 
Diet  594. 

POSSESSION  is  two-fold,  actual,  and 
in  law.  Actual  possession  is  when  a  man 
aotually  enters  into  lands  and  tenements 
to  him  descended.  Possession  in  law  is 
when  the  lands  or  tenements  are  de-' 
eeended  to  a  man,  and  he  has  not  as  yet 
actoally  entered  into  them.  Staundf. 
198.   Whart  Law  Diet  595. 

PRECEDENTS  are  authorities  to  fol- 
low  in  determinations,  in  courts  of  justice. 
4  Co.  93.  Cro.  Eli«.  65.  2  LiU.  Abr. 
844.  Whart.  Law  Diet  602.  There  are 
sIbo  precedents  or  forms  for  conveyances, 
and  pleadings  in  the  courts  of  law,  which 
are  in  general  use  amongst  practitioners. 

PREMISES,  in  a  deed,  are  those  parts 
m  t^e  beginning  thereof,  wherein  are  set 
forth  the  names  of  the  parties,  with  their 
titles  and  additions,  |md  wherein  are  re- 
cited such  deeds,  agreements  or  matters 
of  fact,  as  are  necessary  to  explain  the 
reasons  upon  which  the  present  transac- 
tion is  founded.  And  herein,  also,  is  set 
down  the  consideration  upon  which  the 
deed  is  made,  and  the  certainty  of  the 
5 


thing  granted.  2  Bl.  Com.  298.   Whart 
Law  Diet  603. 

PRESENTMENT  OF  OFFENCES. 
K  presentment,  generally  taken,  is  a  very 
comprehensive  term,  including  not  only 
presentment,  properly  so  called,  but  also  « 
mquisitions  of  office,  and  indictments  by 
a  grand  jury. 

But  a  presentment,  properly  speaking, 
is  the  notice  taken  by  a  grand  jury,  of 
any  offence,  from  their  own  knowledge  or 
observation  TLamb.  Eirenarch.  1. 4,  c.  5), 
without  any  bill  of  indictment  laid  before 
them  at  the  suit  of  the  king  [the  com- 
monwealth] ;  as  the  presentment  of  a 
nuisance,  a  libel,  ana  the  like;  upon 
which  the  officer  of  the  court  [the  dis- 
trict attorney]  must  afterwards  irame  an 
indictment  before  the  party  presented  can 
be  put  to  answer  it  2  Inst  789.  Whart. 
Law  Diet.  605. 

PRISON.  A  place  of  confinement  for 
the  safe  custody  of  persons,  in  order  to 
their  answering  any  action,  or  civil  or 
criminal  prosecution;  and  upon  conviction 
of  a  criminal  offence,  a  prison  is,  in  innu- 
merable instances,  by  statute,  appointed 
to  be  a  place  of  punishment,  as  well  as 
safe  custody.  Termes  de  la  Ley,  460. 
Whart.  Law  Diet.  609. 

PROCESS,  in  civU  causes,  is  the 
means  of  compelling  a  defendant  to  ap- 
pear in  court.  This  is  sometimes  called 
original  process,  being  founded  upon  the 
original  writ,  and  also  to  distinguish  it 
from  mesne  or  intermediate  process,  which 
issues  pending  the  suit,  upon  some  col- 
lateral, interlocutory  matter;  as  to  sum- 
mon juries,  witnesses,  and  the  like. 
Finch,  L.  486.  Whart  Law  Diet  612. 

PROMISSORY  J^OTES,  or  notes  of 
hand,  are  a  plain  and  direct  engagement, 
in  writing,  to  pav  a  sum  specified  at  the 
time  therein  limited,  to  a  person  therein 
named,  or  sometimes  to  his  order,  or 
often  to  the  bearer  at  large.  2  Bl.  Com. 
467.  Whart.  Law  Diet  615. 

QUANTUM  MERUIT,  (that  is,  as 
much  as  he  has  deserved),  i^  an  action 
on  the  case  grounded  upon  the  promise 
of  another,  to  pay  him  for  doing  anything 
so  much  as  he  should  deserve  or  merit. 
8  Bl.  Com.  168.   Whart.  Law  Diet  675. 

QUANTUM  VALEBAT  is  where 
goods  and  wares,  sold  or  delivered  by  a 
tradesman,  at  no  certain  price,  or  to  be 
paid  for  them  as  much  as  they  are  worth. 
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ID  general,  then  quantum  valehat  lies. 
Ibid. 

QUID  PRO  QUO  signifieth  something 
for  somewhat ;  and  is  used  in  the  law  for 
the  giving  one  thing  of  value  for  another 
thing,  being  the  mutual  consideration 
and  performance  of  both  parties  to  a  con- 
tract. Kitch.  184.  Whart.  Law  Diet. 
631. 

RECEIPTS  are  acknowledgments  in 
writing  of  having  received  a  sum  of  mo- 
ney, or  other  value.  A  receipt  is  either 
a  voucher  for  an  obligation  discharged, 
or  one  incurred.  Whart.  Law  Diet.  640. 

A  RECOGNISANCE  is  an  obligation 
of  record  which  a  man  enters  into  before 
some  court  of  record,  or  magistrate,  duly 
authorized,  (Bao.  Abr.  24,)  with  condi- 
tion to  do  some  particular  act ;  as  to  ap- 
pear at  the  assises,  [quarter  sessions,]  to 
keep  the  peace,  to  pay  a  debt,  or  the  like. 
It  is,  in  most  respects,  like  another  hond^ 
the  difference  being  chiefly  this,  that  the 
bond  is  the  creation  of  a  fresh  debt,  or 
obligation  de  novo;  the  rtcogniM/nce  is  an 
acknowledgment  of  a  former  debt  upon 
record ;  the  form  whereof  is,  '^  that  A.  B. 
doth  acknowledge  to  owe  to  our  lord  the 
king,  [the  commonwealth,]  to  the  plain- 
tiff, to  C.  D.,  or  the  like,  the  sum  of  ten 
pounds,"  with  condition  to  be  void  on 
performance  of  the  thing  stipulated ;  in 
which  case  the  king,  [the  commonwealth], 
the  plaintiff,  C.  D.,  &c.,  is  called  the  cog- 
nisee,  as  he  that  enters  into  the  recogni- 
sance is  called  the  cognisor,  2  Bl.  Com. 
340.   Whart.  Law  Diet.  641. 

RECOGNISES.  He  to  whom  one  is 
bound  in  a  recognisance.  St.  H.  6,  o. 
10.  Whart.  Law  Diet.  641. 

RECOGNISOR.  He  who  enters  into 
the  recognisance.  Jacob.  Whart.  Law 
Diet.  641. 

RECORD  is  a  memorial  or  remem- 
brance, in.  rolls  of  parchment,  of  the  pro- 
ceedings and  acts  of  a  court  of  justice, 
which  hath  power  to  hold  plea,  according 
to  the  course  of  the  common  Uiw,  of  real 
or  mixed  actions,  or  of  actions  miare  vt  et 
armis,  or  of  personal  actions,  i^hereof  the 
debt  or  damage  amounts  to  40«.,  [shil- 
lings], or  above;  which  are  called  courts 
of  record,  and  are  created  by  act  of  par- 
liament, letters  patent,  or  prescription.  1 
Inst.  260.  In  legal  acceptation,  hoirever, 
records  are  restrained  to  the  rolls  of  such 
courts  onlv  as  are  courts  of  record,  and 
not  the  rolls  of  inferior,  or  other  courts, 


which  proceed,  not  according  to  the  lai 
and  custom  of  jSfi^^iuf.  Ibid.  There  u 
three  kinds  of  record* :  viz.  a  judick 
record,  as  an  attainder,  &c. ;  a  minitU 
rial  record,  on  oath,  being  an  office  o 
inquisition  found ;  and  a  record  made  l^ 
conveyance  and  consent,  as  a  fine,  or  i 
deed  enrolled.  4  Co.  54.  2  LilL  421 
Whart.  Law  Diet.  641. 

REPLEVIN.  The  action  o/ rg^fcrfi 
is  founded  upon  a  distress  taken  wroii| 
fully,  and  without  sufficient  cause ;  beim 
a  re-delivery  of  the  pledge,  or  thing  takei 
in  distress,  to  the  owner,  or  upon  his  givinf 
security  to  try  the  right  of  the  disiareei 
and  to  restore  it,  if  the  right  be  adjudge 
against  him ;  after  which  the  distraina 
may  keep  it  till  tender  made  of  sufficiei 
amends ;  but  must  then  re-deliver  it  6 
the  owner.  Co.  Litt.  145.  8  Co.  147.  I 
Bl.  Com.  147.   Whart.  Law  Diet.  654. 

REPORTS  are  a  public  rektion  ci 
oases,  judicially  adjudged,  in  courts  d 
justice,  with  the  reasons,  as  delivered  1^ 
the  judges.  Co.  Litt.  293.  These  r^N>r! 
are  histories  of  the  several  cases,  with  \ 
short  summary  of  the  proceedings,  whid 
are  preserved  at  large  on  the  record ;  thi 
arguments  on  both  sides,  and  the  reason 
the  court  gave  for  its  judgment,  takei 
down  in  short  notes  by  persons  presei 
at  the  determination.  1  BL  Com.  71 
Whart.  Law  Diet.  656.  , 

RESCUE,  or  RESCOUS,  is  the  takiaj 
away,  and  setting  at  liberty,  against  kl 
any  distress  taken  for  rent,  or  servioei 
or  damage  feasant;  but  it  more  generall 
signifies  the  forcibly  and  knowingly  free 
ing  another  from  an  arrest,  imprisonmeni 
or  some  legal  commitment.  Co.  Litt  16( 
Whart.  Law  Diet  657-8. 

RETAINING  FEE  is  a  fee  given  « 
any  sergeant,  or  barrister,  to  retain  him 
that  is,  secure  his  services  against  th 
contrary  party.  Termes  de  la  Ley  d5( 
Whart  Law  Diet  663. 

RIOT.  A  riot  seems  to  be  a  tnmul 
uous  disturbance  of  the  peace  by  thre 
persons,  or  more,  assemblmg  together,  o 
their  own  authority,  with  an  intent,  mi 
tually,  to  assist  one  another  against  an 
one  who  shall  oppose  them  in  the  execi 
tion  of  some  enterprise,  of  a  private  ni 
ture ;  and  afterwards,  actually  executini 
the  same  in  a  violent,  turbulent  mannei 
to  the  terror  of  the  people,  whether  tli 
act  intended  was,  of  itself,  lawful  or  ui 
lawful.  Hawk.  P.  C.  o.  65.  4  P.  L.  J.  81 
Whart.  Law  Diet  J669.       , 
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ROBBERY  is  a  felony  committed  by  a 
violent  assault  upon  the  person  of  another, 
by  patting  him  in  fear,  and  taking  from 
his  person  his  money,  or  other  goods,  of 
any  value  whatever.  8  Inst.  68,  c.  16. 
And  this  offence  was  called  robbery,  either 
because  they  bereaved  the  true  man  of 
some  of  his  robeSj  or  garments;  or  be- 
cause his  monev  or  goods  were  taken  out 
of  some  part  of  his  garment,  or  robey  about 
his  person.  8  Inst.  c.  16.  Whart.  Law 
Diet.  670. 

ROUT  is  where  three  or  more  persons 
meet  to  do  an  unlawful  act  upon  a  com- 
mon quarrel,  as  forcibly  breaking  down 
fences,  upon  a  right  claimed  of  common, 
or  of  way,  and  make  some  advances  to- 
wards it ;  and  the  difference  between  an 
unlatq/ul  a$$embfy,  a  routj  and  a  riot,  is 
this, — an  unlawful  oMiembfy  is  where 
three  or  more  do  assemble  themselves 
together  to  do  an  unlawful  act,  as  to  pull 
down  inckwures,  to  destroy  a  warren  and 
the  game  therein,  and  depart  tpiihaut 
doing  iiy  or  making  caiy  motion  towards 
it,  A  roui  is  when,  after  their  meeting, 
they  move  forward  toward  the  execution 
of  any  such  act,  whether  they  put  their 
intended  purpose  in  exeaUion  or  not.  A 
riot  is  where  they  actuaUy  commit  an 
onlawfdl  act  of  violence,  either  with  or 
without  a  common  cause  of  quarrel ;  as, 
if  they  beat  a  man,  or  kill  game  in  ano- 
ther man's  liberty,  or  do  any  other 
unlawful  act,  with  force  and  violence,  or 
even  do  a  lawful  act,  as  removing  a  nui- 
sance, in  a  violent  and  tumultuous  manner. 
4  Bl.  Com.  140.  Whart  Law  Diet  671. 
Seei^tbt. 

RULE  OF  COURT.  An  order  made 
either  between  parties  to  a  suit  on  motion, 
or  to  regulate  the  practice  of  the  court. 
Jacob. 

SACRILEGE  is  a  church  hurceny,  or 
a  taking  of  things  out  <^  a  holy  place ; 
as,  where  a  person  steak  any  vessels, 
ornaments  or  goods  of  the  church :  and 
it  18  said  to  be  a  robbery  of  €it>d,  at  least 
what  is  sacred  to  his  servioe.  Cro.  Car. 
153.   Whart  Law  Diet.  672. 

SALE,  or  eocchangey  is  a  translation 
of  property  from  one  man  to  another,  in 
consideration  of  some  price  or  recompense 
in  value ;  for  there  is  no  sale  without  a 
reoonopense;  there  must  be  a  quid  pro 

Sio,   [something  given  for  some  otner 
ing.J    No/sMaz.  42. 
SATISFACTION  is  the  giving  of  re- 


compense  for  an  injury  done,  or  the  pay- 
ment of  money  due  on  bond,  judgment, 
&c.  2  Lill.  Abr.  495.  Whart.  Law  Diet 
675. 

SCHEDULE  is  a  little  roll,  or  long 
piece  of  paper,  or  parchment,  in  which  are 
contained  particulars  of  goods  in  a  house 
let  by  lease.  Morg.  Wnart.  Law  Diet. 
678.  Schedules  are  likewise  fr^uently 
annexed  to  answers  in  a  court  of  equity, 
containing  an  account  of  estates,  or 
effects,  moneys,  debts,  &c.,  received,  or 
disposed  of,  or  expended  by,  the  person 
putting  in  the  answer ;  and  schedule  is  a 
term  frequently  used  instead  of  inventory. 
Jacob. 

SCILICET,  ss.,  an  adverb,  signifying 
— thcU  is  to  «ay— or  to  wit  .'—often  used 
in  law  proceedings.  It  is  not  a  direct 
and  separate  clause,  but  it  is  rather  to 
usher  in  the  sentence  of  another.  Hob. 
171,  172.   Whart  Law  Diet  678. 

SCRIVENER  is  a  person  who  receives 
money  to  lay  out  upon  security,  and  to 
hold  the  money  in  his  hands  until  an 
opportunity  offers  of  laying  it  out.  18 
Eng.  L.  k  Eq.  402. 

SET-OFF  is  when  the  defendant  ac- 
knowledges the  justice  of  the  plaintiff's 
demand  on  the  one  hand,  but,  on  the 
other,  sets  up  a  demand  of  his  own  to 
counterbalance  that  of  the  plaintiff,  either 
in  the  whole,  or  in  part ;  as,  if  the  plain- 
tiff sues  for  £10  due  on  a  note  of  hand, 
the  defendant  may  set  off  £9  due  to  him- 
self for  merchandise  sold  to  the  plaintiff. 
8  Bl.  Com.  804.   Whart  Law  Diet.  690. 

SIMPLE  CONTRACT,  cfoi/2y.  Debts 
by  simple  contracts  are  such,  where  the 
contract,  upon  which  the  obligation  arises, 
is  neither  ascertained  by  matter  of  record, 
nor  yet  by  deed,  or  special  instrument,  but 
by  mere  oral  evidence,  the  most  simple  of 
any,  or  by  notes  unsealed,  which  are  ca- 
pable of  a  more  easy  proof,  and  (therefore 
only)  better  than  a  verbal  promise.  8  Bl. 
Com.  465.  Whart.  Law  Diet  ^^" 


SINGLE  BOND,  or  deed,  whereby  the 
obligor  [he  who  gives  the  bond]  obliges 
himself,  his  heirs,  executors  and  adminis- 
trators, to  pay  a  certain  sum  of  money  to 
another  at  a  day  appointed.  2  Bl.  Com. 
840.  Whart.  Law  Diet  697. 

SLANDER  is  the  defaming  of  a  man 
in  his  reputation,  profession  or  livelihood ; 
as,  if  a  man,  maliciously  and  wisely,  utter 
any  slander  or  false  tale  of  another,  which 
may  either  endanger  him  in  law,  by  im- 
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peaching  him  of  some  heinous  crime,  as  to 
say  that  a  man  hath  poisoned  another,  or 
is  perjnred;  or  which  may  exclude  him 
from  society,  as  to  charge  him  with  an  in- 
fectious disi^ise ;  or  which  may  impair  or 
hurt  his  trade  or  livelihood,  as  to  call  a 
tradesman  a  hankrupt  8  Bl.  Com.  124. 
Whart  Law  Diet.  699. 

STOPPAGE  IN  TRANSITU.  When 
goods  are  consigned  upon  credit,  hy  one 
merchant  to  another,  it  nrequently  happens 
that  the  consignee  (he  to  whom  the  goods 
are  consigned)  becomes  a  bankrupt  or  in- 
solvent before  the  goods  are  delivered ;  in 
such  case  the  law  permits  the  consignor 
(the  person  who  sends  the  goods)  to  re- 
sume the  possession  of  his  goods.  This 
right  which  the  consignor  has  of  resuming 
the  possession  of  his  goods,  if  the  full  price 
has  not  been  paid,  in  the  event  of  the  in- 
solvency of  the  consignee,  is  technically 
termed  the  right  of  stopping  in  transitu, 
that  is  in  its  transmission.  Selw.  Nisi 
Prius,  1106.   Whart.  Law  Diet  718. 

SUBP(EN A  AD  TESTIFICANDUM, 
a  writ  of  proems  to  bring  in  witnesses  to 
give  their  testimonv  in  any  cause,  not  onlv 
in  chancery,  but  all  other  courts.  8  Bl. 
Com.  869.  Whart.  Law  Diet  715, 

SUBP(ENA  DUCES  TECUM.  This 
is  a  writ  or  process  of  the  same  kind  with 
the  preceding  subpoena,  including  a  clause 
of  requisition,  for  the  witness  to  bring,  and 
produce  books  and  pajyers  in  his  hands, 
oelonging  to,  or  wherein,  the  parties  are 
interested,  or  tending  to  elucidate  the 
matter  in  question.  8  Bl.  Com.  882. 
Whart.  Law  Diet  715. 

SUMMARY  CONVICTIONSare^ch 
as  are  directed  by  act  of  parliament  [or 
act  of  assembly],  for  the  conviction  of 
offenders,  and  the  inflicting  of  certain 
penalties  created  by  those  acts  of  parlia- 
ment for  acts  of  assembly].  In  these 
cases  there  is  no  intervention  of  a  jury ; 
but  the  party  accused  is  acquitted,  or  con- 
demned, by  the  suffrage  of  such  person 
only  as  the  statute  hath  appointed  lor  his 
judge.  4  Bl.  Com.  281-2. 

SUPERSEDEAS,  a  writ  that  lies  in  a 
great  many  cases ;  and  signifies,  in  gene- 
ral, a  command  to  stay  some  ordinary 
proceedings  at  law,  on  good  cause  shown, 
which  ought  otherwise  to  proceed.  F.  N. 
B.  286.    Whart.  Law  Diet.  719. 

SURETY  is  the  bail  or  pledge  for  any 
person,  that  he  shall  do,  or  perform,  such 
a  thing ;  as  iurety  /or  the  pecice  is  the 
acknowledging  a  recognisance  or  bond  to 


the  king  [the  commonwealth],  taken  by 
a  competent  judge  of  record  for  keeping 
the  king's  [the  commonwealth's]  peace. 
Dalt  c.  116.   Whart.  Law  Diet  720. 

SURETY  OF  THE  GOOD  BEHA- 
YIOR  includes  the  peace,  and  he  that 
is  bound  to  good  behavior,  is  tisercin  aLM) 
bound  to  the  peace.  Ibid.  c.  122.  4  BL 
Com.  255.   Whart.  Law  Diet  881. 

SURETY  OF  THE  PEACE;  so 
called,  because  the  party  that  was  in  fear 
is  thereby  secured.  Tnis  security  con- 
sists in  being  bound  with  one,  or  more, 
sureties,  in  a  recognisance  or  obligation, 
to  the  king  [the  commonwealth],  entered 
on  record  and  taken  in  some  court,  or  by 
some  judicial  officer,  whereby  the  parties 
acknowledge  themselves  to  be  indebted  to 
the  crown  pthe  commonwealth]  in  the  sum 
required  (for  instance,  £100),  with  con- 
dition to  be  void  and  of  non-effeet,  if  the 
5 arty  shall  appear  in  court,  on  such  a 
ay,  and,  in  the  meantime,  ritall  keep  the 
peace  either  generally  towards  the  king 
[the  commonwealth],  and  all  his  liege 
people,  or  particularly  also  with  regard  to 
the  person  who  craves  the  security;  or  if 
it  be  for  the  good  hehatior,  then  on  con- 
dition that  he  shall  demean  and  behave 
himself  well  (or  be  of  good  behavior), 
either  generally,  or  specialiy,  fbr  the  time 
therein  limited  as  for  one,  or  more,  years, 
or  for  life.  4  Bl.  Com.  252. 

TARIFF,  the  customs,  or  the  duties, 
toll  or  tribute,  payable  upon  merchandise 
exported  and  imported,  are  so  called.  1 
Bl.  Com.  818.   Whart  Law  Diet  78L 

TENANT  signifies  one  that  holds  ot 
possesses  lands  or  tenements  by  any  kind 
of  right  either  in  fee,  for  life,  years,  or  at 
will.  Kitoh.  fol.  160.  Whart  Law  Diet 
788. 

TENANTS  IN  COMMON,  are  such 
as  hold  Umds  for  life,  or  years,  by  several 
titles,  or  by  one  title,  and  severu  rights 
1  Inst  188.  2  Lill.  Abr.  559.  Whart 
Law  Diet  782. 

TENDER  is  an  offer  to  pay  a  debt,  or 
perform  a  duty;  or  it  is  the  offering  of 
money,  or  any  otlier  thing,  in  satisfacoon, 
or  oircumapectly  to  endeavor  the  per- 
formance of  a  thing.  Termes  de  la  Ley 
522.  Whart  Law  Diet  788. 

TERMS  OF  THE  LAW  are  technical 
words,  and  terms  of  art  particularly  used 
in,  and  adapted  to,  the  profesuon  of  the 
law.  2  Hawk.  P.  C.  289. 

THINGS  are,  by  the  Uw  of  England. 


LAW  TERMS  AND  PHRASES. 


distributed  into  two  kinds:  things  real, 
and  things  penoncU.  Things  real  are 
Bach  as  are  permanent^  fixed  and  im- 
movable, which  cannot  be  carried  out 
of  their  place,  as  lands  and  tenements. 
Things  personal  are  goods,  money  and 
all  other  nwvables,  which  mny  attend  the 
owner's  person  wherever  he  thinks  proper 
to  go.  2  Bl.  Com.  16.  Whart.  Law  Diet 
744. 

TRANSCRIPT  is  the  copy  of  an  ori- 
ginal writing  or  deed,  where  it  is  written 
over  again,  or  exemplified.  Cowell.  Whart 
Law  Diet.  748. 

TRESPASS  is  any  transgression  of  the 
law,  nnder  treason,  felony  or  misprision 
of  either ;  but  it  is  most  constantly  used 
for  that  wrong  or  damage  which  is  done 
by  one  private  man  to  another,  and  it  is 
of  two  sorts :  1.  Trespass  general,  other- 
wise called  trespass  vi  et  armis,  and  2. 
Tretpass  medals  or  upon  the  case.  Bro. 
Trespass.  Bract  Hb.  4.  Selw.  N.  P.  1152. 
Trespass,  in  its  largest  and  most  extensive 
sense,  signifies  any  transgression  or  offence 
against  the  law  of  natore,  of  society,  or 
of  the  coantry  in  which  we  live,  whether 
it  rektes  to  a  man's  person  or  his  property. 
Therefore,  beating  another  is  trespass,  for 
which  an  action  of  trespoM,  vi  et  armis, 
in  assault  and  battery,  will  lie ;  taking,  or 
detaining,  a  man's  goods,  are,  respective- 
ly, trespasses,  for  which  an  action  ^o/ 
trespass  vi  et  armisy  or  on  the  case,  in 
trover  and  conversion,  is  given  by  the 
law ;  so,  also,  non-performance  of  promises 
or  undertakings  is  a  trespcus  upon  which 
an  action  of  tresp€usj  on  the  case,  in 
assumpsit,  is  grounded ;  and,  in  general, 
any  misfeasance,  or  act  of  one  man  where- 
by another  is  injuriously  treated,  or  dam- 
nified, is  a  transgression,  or  trespass,  in 
its  lai^est  sense.  8  Bl.  Com.  208-9.  In  a 
limited  and  confined  sense,  it  signifies  no 
more  than  an  entry  on  another  man's 
goods  without  a  lawful  authority,  and 
doing  some  damage,  however  inconsider- 
able, to  his  real  property.  8  Bl.  Com.  209. 
Whart  Law  Diet  751. 

TRIAL  is  the  examination  of  a  cause, 
civil  or  criminal,  before  a  judge  who  has 
jurisdiction  of  it,  according  to  the  laws 
of  the  land ;  it  is  the  trial  and  examiaalion 
of  the  point  in  issue,  and  of  the  question 
between  the  parties  whereupon  the  judg- 
ment may  be  given.  4  Inst  124.  Finch 
a«>     Whart  Law  Diet  751. 

TROVRR  is  an  action  which  a  man 
hath  against  one,  that  having  found  any 


of  his  goods,  refuseth  to  deliver  them  up 
on  demand;  or,  if  another  hath  in  his 
possession  my  goods,  by  delivery  to  him, 
or  otherwise,  and  he  sells  or  makes  use 
of  them,  without  my  consent,  this  is  a 
Qon version  for  which  trover  lies;  so  if  he 
doth  not  actually  convert  them,  but  doth 
not  deliver  them  to  me  on  demand.  2 
Lm.Abr.618.  Selw.  N.  P.  1190.  Whart 
Law  Diet  752. 

UNLAWFUL  ASSEMBLY  is  where 
three,  or  more,  persons  assemble  together, 
with  intent,  mutually,  to  assist  each  other 
in  the  execution  of  some  enterprise  of  a 

frivate  nature  with  force  or  vioience.    1 
lawk.   155.     Whart   Law  Diet   757. 
Vide  Riot. 

USURY  is  the  interest,  or  profit,  ex- 
acted for  a  loan  beyond  what  is  allowed 
by  statute.  4  Bl.  Com.  453.  Whart  Law 
Diet  763. 

VENDOR  and  VENDEE.  Vendor  is 
a  person  who  sells  anything,  and  vendee 
the  person  to  whom  it  is  sold.  21  Vin. 
Abr.   Whart  Law  Diet  767. 

VERDICT  is  the  answer  of  a  jury 
given  to  the  court,  concerning  the  matter 
of  fiskct,  in  any  cause  committed  to  their 
trial,  wherein  every  one  of  the  twelve 
jurors  must  agree,  or  it  cannot  be  a  vet' 
diet,  1  Inst  226.  And  a  verdict  is  two- 
fold, general  or  special,  A  general  vet'" 
did  is  that  which  is  given,  or  brought, 
into  the  court,  in  like  general  terms  to  the 
general  issue ;  as  in  an  action  of  disseisin 
the  defendant  pleadeth  no  torong,  no  dis- 
seisin, then  the  issue  is  general,  whether 
the  fact  be  wrong  or  not,  which  being 
committed  to  the  jurv,  they,  upon  con- 
sideration of  the  evidence,  come  in  and 
say,  either  for  the  plaintiff,  that  it  is  a 
wrong  and  disseisin;  or,  for  the  defendant, 
that  it  is  no  wrong.  A  medal  verdict  is 
when  they  say,  at  large,  that  such  a  thing, 
and  such  a  thing,  they  find  to  be  done  by 
the  defendant  or  tenant,  so  declaring  the 
cause  of  the  &ct,  as  in  their  opinion  it  is 
proved ;  and,  as  to  the  law  upon  the  fact, 
they  pray  the  judgment  of  the  court ;  and 
this  special  verdict,  if  it  contain  any  am- 
ple oeclaration  of  the  cause  from  the 
Deginning  to  the  end,  is  also  called  a  ver- 
dict at  large,  Co.  Litt  128.  Whart  Law 
Diet.  768. 

VI  ET  ARMIS  are  words  used  in  in- 
dictments to  express  the  charge  of  a 
forcible  and  violent  committing  any  crime 
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or  trespau.  2  Hawk.  P.  C.  179.  1  Ibid. 
150,  220.   Whart.  Law  Diet  770. 

VIVA  VOCE  is  where  a  witness  is 
examined,  personally,  in  open  court. 
Cowell.  Whart.  Law  Diet.  772. 

VOID  and  VOIDABLE.  In  the  law 
some  things  are  cthsohudy  void,  and  some 
are  voidable,  A  thing  is  void  which  is 
done  against  law  at  the  very  time  of  the 
doing  of  it,  and  it  shall  bind  no  person. 
But  a  thing  which  is  only  voidable  and 
not  voidf  will  remain  good  untU  it  i$ 
avoided.  2  Lill.  Abr.  653.  Whart.  Law 
Diet.  772. 

VOLUNTARY  OATH  is  where  a 
man  takes  an  oath  in  an  extra-judicial 
matter  of  which  the  law  takes  no  notice. 
4  BL  Com.  187.  Whart.  Law  Diet.  773. 

WARRANTY  is  a  promise,  or  cove- 
nant, by  deed,  made  by  the  bargainor,  for 
himself  and  his  heirs,  to  warrant,  or 
secure,  the  bargainee,  and  his  heirs, 
against  all  men  for  the  enjoying  of  the 
thing  granted.  Bract,  lib.  2,  5.  West 
Symb.  part  1.  A  warranty  is  either  real 
or  peraoncd.  A  real  warranty  is  a  cove- 
nant real  annexed  to  lands  whereby  a  man 
and  his  heirs  are  bound  to  warrant  the 
same  to  some  other  and  his  heirs;  and  that 
they  shall  quietly  hold  and  enjoy  the 
lands,  and  upon  voucher  or  by  writ  of 
toarrantia  chartoe,  to  yield  other  lands 
and  tenements  to  the  value  of  those  that 
shall  be  evicted  by  elder  title.    And 


warrant  being  a  covenant  real,  bindeth 
to  yield  lands  in  recompense.  1  Inst 
865,  384.  Personal  warranty  is  when 
it  concerns  goods  and  chattels,  and  it  ii 
created  by  implication ;  for  the  purchaser 
of  goods  may  nave  a  sa^tisfaotion  from  the 
seller  if  he  selb  them  as  his  own  and  the 
title  proves  deficient,  although  there  be 
no  ea^preu  warranty  to  that  purpose. 
Cro.  tfac.  474.   Whart  Law  Diet.  776. 

WHITE-MEATS,  are  milk,  butter, 
cheese,  eggs,  and  any  composition  of 
them,  which,  before  the  reformation, 
were  forbidden  in  Lent,  as  well  as  flesh, 
until  Henry  VHI.  published  a  procluna- 
tion  allowing  the  eating  of  white-meat$ 
in  Lent,  Anno  1543.  Cowell.  Blount 
Whart.  Law  Diet  780. 

WILL,  OR  LAST  WILL  AND  TESTA- 
MINT,  is  a  solemn  act,  or  instrument 
whereby  a  person  declares  his  mind  and 
intention,  as  to  the  disposal  of  his  lands, 
goods  or  effects,  and  what  he  would  have 
done  after  his  death.  Co.Litt.  111.  And 
the  common  law  calls  that  a  will  where 
lands  or  tenements  are  given ;  and  where 
it  concerns  goods  and  chattels  alone,  it  is 
termed  a  testament.  1  List  111.  Wliart 
Law  Diet  781. 

WITNESS  is  one  that  gives  evidence 
in  a  cause ;  an  indifferent  person  to  each 
parbr,  sworn  to  speak  the  truth,  the  whole 
truth,  and  nothing  but  the  truth.  2  Lill. 
Abr.  700.  Whart.  Law  Diet.  787. 


TECHNICAL  LAW  TERMS,  EXPLAINED. 

In  the  session  of  1815-16  the  Senate  of  Pennsylvania  adopted  the  following 
resolution — ^'  Resolved,  That  the  table  explanatory  of  sundry  technical  law  terms, 
inserted  immediately  following  the  preface,  in  a  treatise  in  possession  of  the  Senate, 
entitled — '  A  collection  of  all  the  public  and  permanent  acts  of  Assembly  of  Ken- 
tucky* which  are  now  in  force,  Ac.,  &c.,  by  Harry  Goulmin,  Secretary  of  the  Com- 
monwealth of  Kentucky,'  be  nrinted  in  an  appendix  to  the  journal  of  Senate.'' 
From  that  "  explanatory  table,^  thus  approved  by  our  Senate,  the  following  seleo- 
tions  are  made. 


Action  of  detinue,  lies  against  one  who 
detains  and  refuses  to  deliver  things 
which  were  put  into  his  hands  to  keep. 

Action  of  trover  and  conversion  (from 
trouver,  to  find),  lies  against  a  person  who 
having  found  another's  goods  revises  to 
deliver  them  up  on  demand,  but  converts 
them  to  his  own  use.  The  fact  of  finding, 
however,  is  immaterial :  but  the  plaintiff, 


for  form  sake,  must  say  that  he  lost  Ae 
goods  and  that  the  defendant  found  them. 

Action  pojndar,  an  action  given  to  the 
people  in  general:  as  where  forfeiture 
are  given  at  large  to  any  person  who  will 
sue  for  the  same. 

Sometimes  one  part  is  given  to  the  com- 
monwealth or  to  some  public  use,  and  the 
other  part  to  the  informer,  or  prosecutor, 
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and  then  it  is  called  a  qui  tarn  action,  be- 
cause it  is  brought  by  a  person  qui  torn, — 
that  is,  who  as  well  snes  for  the  common- 
wealth a$  for  himself. 

Ad  quod  damnum^  is  a  writ  directing 
the  sheriff  to  inquire  what  damaye$  will 
be  sustained  by  certain  acts. 

Affidavit^  an  oath  in  writing,  sworn 
before  a  person  who  has  authority  to 
take  it. 

Affirm,  to  ratify  or  confirm  a  former 
judgment 

Alimony y  is  that  allowance  which  a 
married  woman  is  entitled  to  upon  any 
occasional  separation  from  her  husband. 

Alias,  a  second  or  another  writ,  which 
issues  after  a  first  has  been  sued  out 
without  effect.  It  is  likewise  used  for 
otherwise  called,  when  a  person  goes  by 
more  than  one  name. 

Alibi,  in  another  place. 

Array,  is  the  ranking  or  setting  forth 
of  a  jury.  To  challenge  the  array  of  the 
panel  is  at  once  to  except  against  all  the 
persons  arrayed  or  impannelled,  on  ac- 
count of  partiality,  &c. 

Arrest  of  judgment — ^to  move  in  arrest 
of  judgment,  is  to  show  cause,  why  judg- 
ment should  be  stayed  notwithstanding  a 
verdict  given. 

Arson  is  a  malicious  and  intentional 
burning  of  another's  house. 

Assault,  a  violent  injury  offered  to  a 
man's  person,  which  may  be  committed 
hy  offering  a  blow. 

Assets  (French  assez,  i.  e.  satis,  enough), 
signifies  eoods  enough  to  discharge  that 
biurden  wich  is  cast  upon  the  executor 
or  heir  in  satisfying  the  debts  and  legacies 
of  the  testator  or  ancestor. 

Assumpsit  is  taken  for  a  voluntaiy  pro- 
mise, express  or  implied,  by  which  a  man 
assumes  or  takes  upon  lum  to  perform  or 
pay  anything  to  another. 

Attach  is  to  take  or  apprehend  in  obe- 
dience to  a  writ  or  precept. 

Attachment  is  an  apprehension  of  a 
man  by  his  body,  or  the  taking  possession 
of  his  goods,  to  bring  him  to  answer  the 
action  of  the  plaintiff. 

Attaint  is  a  writ  that  lieth  in  certain 
cases,  a^r  jud&;ment  against  a  jury  that 
hath  given  a  fiibe  verdict. 

Attainted  is  a  word  used  particularly 
for  such  as  are  found  guilty  of  some  crime, 
and  especially  of  treason  or  felony.  An- 
ciently a  person  attainted  of  high  treason 
forfeited  his  lands,  &c.,  his  blo^  was  cor- 
rupted, uid  he  and  his  posterity  rendered 
base. 


Averment  (from  the  French  averer)  is 
an  offer  of  the  defendant  to  make  good  or 
justify  an  exception  pleaded  in  abatement 
or  bar  of  the  plaintiff's  action,  and  it 
signified  the  act  as  well  as  the  offer. 

Bailiwick  (a  word  taken  from  the 
French,  whose  territory  was  divided  into 
bailiwicks  as  that  of  England  is  into 
counties)  is  frequently  used  for  coun^. 

Baron  hath  various  significations.  It 
is  taken  for  a  degree  of  nobility  next  to 
viscount.  In  ancient  records  it  includes 
all  the  nobihty  of  England.  Formerly, 
likewise,  all  men  were  styled  barons. 

Baron  and  Feme,  husband  and  wife, 
who  in  law  are  one  person,  so  that  neither 
can  be  a  witness  for  or  against  the  other ; 
except  in  cases  of  high  treason  [or  per- 
sonal injuries  inflicted  by  the  one  upon 
the  other.] 

Bigamy  is  having  more  than  one  bus* 
band  or  wife  at  the  same  time. 

Curtesy — ^where  a  man  marries  a  wo- 
man seised  of  an  estate  of  inheritance, 
and  has  bv  her  issue,  born  alive,  which  is 
capable  of  inheriting  her  estate ;  he  shall 
on  the  death  of  his  wife  hold  the  lands 
for  his  life,  as  tenant  hy  the  curtesy. 

Coverture  is  the  state  and  condition  of 
a  married  woman. 

Capias  ad  respondendum  is  a  writ  to 
take  the  defendant  and  make  him  an- 
swer. 

Capias  ad  satisfaciendum  (ca,  sa.)  is 
a  wnt  of  execution,  commanding  the 
sheriff  to  take  the  defendant's  body  and 
keep  him  till  he  make  satisfaction  for  the 
debt  and  damages. 

Caveat  (let  him  take  care)  is  a  kind  of 
process  to  stop  the  proving  of  a  will,  the 
granting  of  the  administration,  or  the 
issuing  of  a  patent  for  unappropriated 
land,  &c. 

De  bene  esse : — to  take  a  thing  de  bene 
esse,  is  to  accept  it  as  well  done  for  the 
present ; — but  when  it  comes  to  be  more 
fully  examined  or  tried,  to  stand  or  fall 
according  to  the  merit  of  the  thing  in  its 
own  nature.  As  when  a  complainant's 
witnesses  are  aged  or  sick  or  going  out 
of  the  state,  so  that  there  is  danger  of 
their  testimony  being  lost ;  the  court  of 
chancery  will  order  mem  to  be  examined 
de  bene  esse,  so  as  to  be  valid,  if  they  can- 
not be  examined  afterwards : — but  if  they 
live,  or  return  after  answer,  those  deposi- 
tions are  not  to  be  of  force,  for  the  wit- 
ness must  be  re-examined. 

De  novo — anew — over  again. 

Dedimus  potestatem  (ire  have  given  the 
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power)  is  a  writ  giving  authority  to  ex- 
amine witnesses,  &c. 

Extent  signifies  a  writ  or  commission 
to  the  sheriff,  for  the  valuing  of  lands  or 
tenements. 

Fee  simple,  A  tenant  in  fee  simple,  is 
lie  that  hath  lands,  tenements  or  heredita- 
ments, to  hold  to  him  and  his  heirs  for 
ever,  generally,  absolutely  and  simply, 
without  mentioning  tohat  heirs,  but  refer- 
ring that  to  his  own  pleasure  or  to  the 
disposition  of  the  law. 

Fee  tail,  or  fee  conditional,  is  a  fee  re- 
strained to  some  particular  heirs  to  the 
exclusion  of  others. 

Feme  covert,  a  married  woman. 

Feme  sole,  a  single  wonum. 

Fieri  facias  [yi-^o-]  (literally,  that  you 
cause  to  be  made)  is  a  writ  commanding 
the  sheriff  to  levy  the  debt  and  damages 
recovered,  out  of  the  goods  and  chattels 
of  the  defendant. 

Cramishment  (from  gamier,  to  instruct 
or  inform)  is  a  warning  given  to  one  for 
his  appearance. 

Garnishee  is  a  third  person  or  party 
in  whose  hands  money  is  aUached,  and  is 
so  called  because  he  hath  had  garnish- 
ment or  warning  not  to  pay  the  money 
to  the  defendant,  but  to  appear  and 
answer  to  the  plaintiff's  creditor's  suit. 

Habeas  corpus  (i.  e.  that  you  have  the 
body)  a  writ,  so  called  from  those  words 
being  used  in  it,— directing  that  the  body 
of  him  who  is  imprisoned  be  brou^h( 
before  the  court  or  a  judge  thereof,  with 
the  cause  of  his  detention. 

Eereditamenfs  signify  all  such  immov- 
able things  as  a  man  may  have  to  him 
and  his  heirs  by  way  of  inheritance. 

Homicide  is  the  killing  of  a  man. 

Hue  and  cry,  is  a  pursuit  of  one  who 
hath  committed  felony,  from  town  to  town, 
till  he  is  taken ;  which  all  persons  who 
are  present  where  a  felony  is  committed 
or  a  dangerous  wound  given,  are  bound 
to  raise  against  the  offenders. 

Injunction  is  a  prohibition  granted  in 
divers  oases  to  suspend  further  proceed- 
ings. 

Inquisition  is  a  manner  of  proceeding 
by  way  of  search  or  examination. 

Interlocutory  order  is  that  which  de- 
cides not  the  cause,  but  only  some  inci- 
dental matter,  which  happens  between 
the  beginning  and  end  of  it. 

Joint  tenants  are  those  that  hold  lands 
or  tenements  jointly  by  one  title. 

Jointure  is  a  settlement  of  lands  and 
tenements  made  to  a  woman  in  considera- 


tion of  marriage,  or  a  covenant  wherebj 
the  husband  or  some  friend  of  his  aasur* 
eth  them  to  her  for  Ufe. 

Leibant  et  couckani  is  a  term  used  with 
respect  to  cattle  which  have  been  so  long 
on  the  ground  of  another,  that  they  have 
lain  doion  and  risen  again  to  feed. 

Levari  /ados  is  a  writ  for  levying  a 
sum  of  money  on  a  man's  lands  and  tene* 
ments,  goods  and  chattels,  who  has  for- 
feited his  recognisance. 

Mainpernors  are  those  persons  to  whom 
a  man  is  delivered  out  of  custody  or  pri- 
son, or  those  becoming  bound  for  his 
appearing. 

Mainprise  is  the  taking  of  a  person 
into  friendly  custody,  who  otherwisa 
might  be  committed  to  prison,  upon  secu- 
rity beyig  given  that  he  shall  be  forth- 
coming at  the  time  and  place  appointed. 

Mandamus  (i.  e.  toe  command)  is  S 
command  issuing  firom  a  superior  court 
of  judicature,  requiring  them  to  do  some 
particular  thing  therein  specified,  which 
appertains  to  their  office  and  duty. 

Medietas  Ungues  signifies  a  jury  of 
which  one-half  consists  of  foreigners. 
[It  is  not  allowed  in  Pennsylvania.] 

Mittimus  (i.  e.  toe  have  sent)  is  iht 
name  of  a  precept  fVom  a  justice  to  t 
jailer  on  sending  an  offender  to  him  fa 
safe  keeping,  and  likewise  of  a  writ  fog 
sending  records  from  one  court  to  another 

Mortgage  is  a  pawn  of  lands  or  tenai 
ments,  &o.,  to  be  the  creditor's  for  evei^ 
if  the  money  be  not  repaid  on  the  daj 
agreed.        • 

Mesne  process  is  that  which  issuei 
whilst  a  suit  is  depending,  upon  Bom 
interlocutory  matter,  as  to  summon  juriea 
witnesses,  &c.  It  ako  signifies  such  pro 
cess  as  intervenes  between  the  beginnin| 
and  end  of  a  suit. 

Ne  exeat  is  a  writ  to  restrain  a  pezBOH 
from  going  otU  of  the  state. 

Nthil  dicit  (L  e.  he  says  nothing)  is  I 
failing  by  the  defendant  to  answ«r  to  tiu 
plaintiff's  plea  by  the  day  assigned. 

Nil  debet  is  a  plea  to  an  action  of  debt 
signifying  he  owes  nothing. 

Nolle  prosequi  signifies  that  the  plain 
tiff  is  unwilling  to  prosecute  the  suit. 

Non  assumpsit  is  a  plea  in  persona 
actions,  denymg  that  any  promise  tea 
made. 

Non  compos  mentis  is  not  being  of  i 
sound  mind,  memory  and  understanding 

Non  est  culpahUis  is  a  plea  signifying 
thai  he  is  not  ^ut/^y— -that  the  &c 
charged  is  not  true^  j 
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Non  at  /actum  is  a  plea  on  an  action 
on  a  bond  or  deed  that  it  wa$  not  exe- 
cuted, 

Nftn  ett  inventus  is  tlie  retnm  of  a 
sheriff  on  a  writ  when  the  defendant  vxu 
not  found  in  his  county. 

Nonsuit  is  the  letting  of  a  suit  or 
action  fall. 

Non  nem  infortnatut  is  the  answer  of 
an  attorney  when  he  U  not  inform^  or 
instructed  to  say  anything  material  in 
defence  of  his  client. 

Nul  tid  record: — there  is  no  such  re- 
cord. 

Nuncupative  wiU^  a  will  by  word  of 
mouth,  before  a  sufficient  number  of  wit- 


Onus  probandi : — the  burden  o/  prov' 
ing. 

Ojfer  and  terminer  is  a  commission  to 
hear  and  determine  all  treasons,  felonies, 
&c. 

Posse  comitcUus,  the  power  of  the 
county,  including  all  aboye  the  age  of 
fifteen,  who  are  able  to  trayel. 

PlurieSy  a  writ  issued  in  the  third 
place  after  the  two  first  haye  been  diso- 
beyed. 

Posthumous  is  where  a  child  is  bom 
after  the  death  of  his  father. 

Procedendo  is  a  writ  sending  a  cause 
hack  again  to  an  inferior  court. 

Prochein  amy: — the  next  friend. 

Quantum  meruit  (i.  e.  how  much  he 
hath  deserved,)  It  is  an  action  of  the 
ease,  grounded  on  the  promise  of  another 
to  pay  him  for  doing  any  thii^  so  much 
as  he  should  deserye. 

Rq>lemn  is  a  remedy  granted  upon  a 


distress,  being  a  re-deliyerance  of  the 
thing  distrained,  to  the  first  possessor, 
on  security  or  pledges^  according  to  the 
English  law,  being  giyen  by  him  to  try 
the  right  with  the  distramor  and  to 
answer  him  in  a  court  of  law. 

Seisin  signifies  possession^  and  to  seize 
is  to  take  possession. 

Subpcena  is  a  process  to  cause  wit- 
nesses to  appear  and  giye  testimony, 
under  a  penalty  for  disobedience. 

Subpcma  duces  tecum  is  a  process  to 
compel  a  witness  to  bring  with  him  some 
writing  or  other  eyidence,  necessary  to 
be  produced  in  the  cause. 

Supersedeas  is  a  writ  for  staying  pro- 
ceedings at  law,  on  good  cause  shown. 

Scire  facias  is  a  writ  commanding  the 
sheriff  to  cause  it  to  be  made  known  to  a 
defendant  against  whom  judgment  has 
been  giyen,  that  he  must  appear  on  a 
certain  day  and  show  cause  why  execu- 
tion ought  not  to  issue. 

Testatum  is  a  writ  in  personal  actions, 
after  the  sheriff  has  certified  that  the 
defendant  is  not  in  the  county,  upon 
which  this  writ  is  sent  into  some  otner 
county  where  he  is  thought  to  be,  or  to 
haye  wherewith  to  satisfy. 

Test  is  a  word  used  in  the  last  part  of 
writs  wherein  the  date  is  contained. 

Venire  is  either  a  summons  to  cause 
the  party  to  come  and  answer  an  indict- 
ment or  presentment,  or  the  process 
directed  to  the  sheriff  to  cause  a  jury 
to  appear. 

Voir  dire — to  speak  the  trtUh — to 
make  true  answer  to  such  questions  aa 
the  court  shall  propose. 


LAW  PHRASES,  ETC.,  TRANSLATED. 

The  following  translations  haye  been  selected  from  "  Jones'  translation  of  all  the 
Greek,  Latin,  Italian  and  French  quotations  which  occur  in  Blackstone's  Commen- 
taries on  the  Laws  of  England,  and  also  in  the  notes  of  the  editions  by  Christian, 
Archbold  and  Williams :  — they  are,  generally  speaking,  those  which  are  in  most 
common  use. 

A  fortiori,  By  a  staronger  reason. 

Ab  initio,  From  the  beginning. 

Ad  valorem,  According  to  the  yalue. 

A  priori,  Beforehand. 

A  mensa  et  thoro,  From  bed  and  board. 

A  vinculo  matrimonii,  From  the  bond 
of  matrimony. 
/Assumpsit,  He  undertook. 

Ad  satisfaciendum,  To  satisfy. 

Animo  furandi,  With  a  design  of 


stealing  them. 

Alias,  As  formerly. 

Bona  fide,  Actual,  real,  in  good  faith. 
•  Certiorari,  To  be  certified  of. 

Curia  advisare  vult,  The  court  wiU 
consider  it. 

Casus  omissus.  An  omitted  case. 

Coram  non  Judice,  Before  a  judge  not 
haying  jurisdiction. 

Cepi  corptu,  I  haye  taken  the  l>o4^|p 
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Capias,  That  you  take. 

Caveat,  That  ho  take  care. 

Contra  bono$  morei.  Against  good 
mapjiers. 

be  facto,  In  fact. 

De  novo,  Anew. 

Dedimus  poteitaiemj  We  have  empow- 
ered. 

De  bonis  non^  Of  the  goods  not  admin- 
istered. 

Dernier  resort,  The  kst  resort. 

Ex  post  facto,  After  the  fact. 

Ex  officio,  In  the  course  of  duty ;  by 
virtue  of  his  office. 

Esto  perpetua^  Mayest  thou  endure  for 
ever. 

E  contra.  On  the  other  hand, 

Eftciente,  Pregnant. 

Ex  contractu,  Arising  from  a  contract. 

Ex  delicto^  Arising  from  offence  or  mis- 
deed. 

Ex  gratid.  As  matter  of  favor. 

Exoneretur,  Let  him  be  exonerated. 

Ex  visitcUione  Dei,  By  the  visitation 
ofCk)d. 

Ferce  naturce,  Of  a  wild  nature. 

Fieri  facias  [-^/a.],  That  you  cause 
to  be  made. 

Fa4  et  nefas.  Lawful  and  unlawful. 

.Felo  de  se,  A  self-destroyer. 

Flagrante  delicto,  In  open  crime. 

Habeas  corpus.  That  you  have  the 
body. 

Jure  divino.  By  divine  right.  • 

In  extremis,  In  his  last  moments. 

Ipso  facto,  By  the  feet  itself. 

In  loco  parentis,  Li  the  place  of  a  pa- 
tent. ),■■**     ':  o^' 

In  infinitum,  for  ever. 

Inquisitio  post  mortem,  An  inquisition 
after  death. 

Indebitatus  assumpsit.  Being  indebted, 
he  undertook. 

In  nubibtts,  In  the  clouds. 

In  pari  passu.  In  an  equal  degree. 

Inforo  legis.  In  a  court  of  law. 

In  foro  conscientias,  In  the  forum  of 
conscience. 

In  personam.  In  respect  to  the  person. 

In  rem,  In  respect  to  the  thing. 

In  toto,  In  the  whole,  entirely. 

Inter  alia,  Among  other  things. 

Imperium  in  imperio,  A  government 
within  a  government. 

In  futuro.  At  a  future  period. 

Instanter,  Instantly. 

Leges  non  scriptce,  Unwritten  laws. 

Levari  facias,  That  you  cause  to  be 
levied. 

Malum  in  se.  Crime  in  itself. 


Jliala  in  se.  Crimes  in  themselves. 

Mandamus,  We  command. 

Mutatis  mutandis,  The  respective  dif- 
ferences beiuff  allowed  for,  or, being  altered 
according  to  the  circumstances  of  the  ease. 

Malum  prohibitum,  Fault  becanae  for- 
bidden. 

Meum  et  tuum,  Mine  and  thine. 

Mittimus,  We  send  or  commit. 

Nudum  p^tum,  A  barren  compact 

Non  compos  mentis.  Not  in  his  right 
mind. 

Nam  out  facit  per  alium,  facit  per  se, 
For  he  who  does  a  thing  by  the  agency 
of  another  does  it  himself. 

Nolle  prosemii.  Do  not  prosecute. 

Nisi  prius,\]v\eB&  before. 

Nil  debet,  He  owes  nothing. 

Oyer  and  terminer,  To  hear  and  deter- 
mine. 

Pro  and  con.  For  and  against 

Fro  bono  publico,  For  the  public  good. 

Frund  facie.  On  the  first  view. 

Froformd,  For  form's  sake. 

Fro  tanto,  For  so  much. 

Fro  tempore.  For  a  time. 

Fost  obit,  Afler  he  dies. 

Fendente  lite.  Pending  a  suit 

Fetitio  principii.  Begging  the  ques- 
tion. 

Fuisne,  Younger. 

Froprid  manu,  With  his  own  hand. 

Fluries,  As  more  than  once. 

Quo  ad  hoc,  As  to  this. 

Quo  warranto,  By  what  warrant 

Quantum  valihcU,  As  much  as  it  is 
woiib.      <• 

Supersedeas,  That  you  forbear,  a  com- 
mand to  stay  or  forbear  doing  that  which 
ought  not  td  be  done. 

Se  dcfendendo,  In  self-defence. 

Sub  modo.  In  a  certain  degree. 

Scire  facias,  That  you  make  known. 

Subpoena  ad  testificandum,  A  Bubpoma 
to  ^ve  evidence. 

Subpoena  duces  tecum,  Tou  shall  bring 
with  you  the  papers  mentioned  in  the 
subpoena. 

Teste,  Witness. 

Vivd  voce.  By  word  of  mouth. 

Vi  et  armis.  By  foroe  and  arms. 

Vic£  versd,  By  converse  position. 

Verbatim,  Word  for  word. 

Venditioni  expmias,  That  you  expose 
for  sale. 

Venire  facias.  That  you  cause  to  come. 

Vexata  quofstio,  A  perplexed  question. 

Virtufe  officii  sui.  By  virtue  of  his  office. 

Vox  populi,  vox  Dei,  The  voice  of  the 
people  18  the  voice  of  God 
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I.  Definition  of  a  plea  in  abatement.  of  parties. 

IL  Abatement  of  the  writ  or  return.  VI.  Pendency  of  former  suit  for  the  same 

III.  Pleas  to  the  jurisdiction.  cause. 

IV.  Diaabilities  of  the  parties.  YII.  Death  of  parties. 

V.  Misnomer,  mi^oinder  and  non-joinder  Till.  When  pleas  in  abatement  to  be  filed. 

I.  .A  PLEA  IN  ABATEMENT  is  one  wbicb  sliows  some  grotiiid  for  abating  the 
plaintiff's  action,  and  makes  prayer  to  that  effect.  Steph.  rlead.  47.  Whart.  Law 
Diet  2. 

n.  There  are  some  matters  of  abatement  before  a  justice  of  the  peace,  which 
are  not  properly  the  subjects  of  a  plea,  but  are  to  be  taken  advantage  of  by  a 
defendant,  on  motion :  thus,  it  is  required  that  a  summons  in  a  civil  action  before 
a  justice  (except  in  the  case  of  a  non-resident  defendant)  be  made  returnable  on 
a  day  certain,  not  more  than  eight  nor  less  than  five  di^s  after  the  date  thereof; 
now,  if  a  summons  be  issued  returnable  on  a  day  more  than  eight  or  less  than  five 
days  from  its  date,  this  is  illegal ;  and  the  proper  mode  of  taking  advantage  of  it 
is,  not  by  a  plea  in  abatement,  but  by  moving  the  justice  to  quash  the  writ,  as  one 
iinprovidently  issued. 

So,  the  law  requires  that  the  summons  be  served  on  the  defendant,  in  the  par- 
ticular manner  prescribed  by  the  act  of  assembly,  at  least  four  days  before  the  tmie 
of  hearing;  if  the  summons  be  served  less  than  four  days  from  the  time  when  it  is 
returnable,  the  course  is,  not  to  plead  in  abatement,  nor  to  move  to  quash  the  writ, 
but  to  set  aside  the  service  thereof :  And  the  same  relief  may  be  haa,  if  the  return 
show  that  the  summons  was  not  served  in  the  mode  prescribed  by  law.  But  this 
does  not  extend  further  than  to  set  aside  the  return ;  the  writ  remains  good,  and 
the  plaintiff  may,  at  his  election,  either  discontinue  his  suit,  rule  the  constable  to 
make  a  good  return,  issue  an  alias  writ,  or  sue  the  constable  for  a  false  or  insuffi- 
cient return.  4  Barr  501.  An  appearance  before  the  justice,  for  the  purpose  of 
objecting  to  a  return  of  the  writ,  is  not  a  waiver  of  the  defect.   1  Cow.  1. 

In  deciding  upon  such  motions  as  these,  if  the  facts  be  found  to  correspond 
with  the  statement  made  by  the  defendant,  the  objection  should  be  sustained  by 
the  justice,  and  the  summons,  or  service  thereof,  should  be  quashed,  as  the  nature 
of  the  case  may  require.  The  rejection  of  such  an  application  can  only  have  the 
effect  of  subjecting  the  parties  to  costs  and  trouble,  without  bringing  to  issue  the 
matter  at  variance  between  them.  A  writ  of  certiorari  will  remove  the  proceed- 
ings before  a  higher  tribunal,  and  if  any  such  defect  appear,  they  will  be  there 
reversed  and  set  aside. 

m.  Among  pleas  in  abatement,  are  usually  classed  those  to  the  jurisdiction ; 
and  such  a  plea  should  be  carefully  and  deliberately  considered  by  the  justice; 
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for  whore  there  is  an  entire  went  of  jurisdiction  of  the  subject-matter,  it  is  nerer 
too  late  to  object  to  the  jurisdiction.  1  Ash.  168.  1  T.  R.  151.  If  the  justice 
have  not  jurisdiction,  the  common  pleas  has  none  on  appeal  10  S.  &  R.  227.  And 
this  defect  may  be  taken  advantage  of,  even  on  a  writ  of  error,  in  the  supreme 
court.  1  Binn.  219.  Want  of  jurisdiction  may  be  shown  by  parol  10  W.  123. 
3  Y.  279.   3  Pittsburgh  L.  J.  301. 

IV.  Among  the  proper  pleas  in  abatement,  are  those  which  eo  to  the  disabtfity 
of  the  parties  to  sue  or  to  be  sued.  Thus,  it  is  a  good  plea  in  abatement,  that  tlie 
plaintiff  is  a  fictitious  person.  6  W.  423.  19  Johns.  808.  See  10  P.  F.  Sm.  436. 
Or,  that  he  died  before  the  commencement  of  the  suit.    1  W.  &  8.  438. 

It  may  also  be  pleaded  in  abatement  that  the  plaintiff  is  a  married  woman ;  fof 
it  is  a  general  rule,  that  a  wife  cannot,  during  the  marriage,  maintain  an  aotkm 
without  her  husband.  1  Chit  PI  28.  And  even  in  respect  to  her  separate  pro- 
perty, suit  must  be  brought  in  the  names  of  the  husband  and  wife,  for  the  wife's 
use.   Purd.  701.    See  11  C.  384.   1  Wr.  261. 

The  marriage  of  a  female  plaintiff  after  the  institution  of  the  suit,  was  formerly 
the  subject  of  a  plea  in  abatement.  4  S.  &  R.  238.  But  this  has  been  remedied 
by  the  act  12th  April  1845,  which  provides  that' "  no  suit  or  other  legal  proceed- 
ing in  any  court  of  this  commonwealth  brought  by  Kfeme  $ole  |]single  woman]  now, 
or  hereafter  pending,  shall  abate  by  the  marriage  of  the  plaintiff,  or  petitioner,  con- 
tracted after  the  commencement  of  the  same,  but  the  husband  of  such  plaintiff  or 
petitioner,  shall  have  power  to  become  a  party  thereto,  and  prosecute  ^e  same  to 
final  judgment  or  decree."   Purd.  27. 

The  infancy  of  the  plaintiff  may  also  be  pleaded  in  abatement;  for  an  in&nt  can 
only  sue  by  his  next  ^iend  or  guardian.  3  Barr  264. 

y.  The  misnomer  of  the  plaintiff  or  defendant  is  properly  matter  of  id>atement ; 
as  is,  also,  the  misjoinder  and  non-joinder  of  proper  parties ;  but  such  a  plea  can 
now  very  seldom  be  made  available  to  a  defendant ;  since  it  has  been  provided  by 
the  mBt4A  May  1852,  that  in  "  all  actions  pending,  or  hereafter  to  be  brought, 
in  the  several  courts  of  tlis  commonwealth,  and  in  all  cases  of  judgments  ent^«d 
by  confession,  the  said  courts  shall  have  power,  in  any  stage  of  the  proceedings,  to 
permit  amendments  by  changing  or  adding  the  name  or  names  of  any  party,  plain- 
tiff or  defendant,  whenever  it  shall  appear  to  them  that  a  mistake  or  omission  has 
been  made  in  the  name  or  names  of  any  such  party."  Purd.  47.  And  by  act  12th 
April  1858,  this  is  to  be  <'  so  construed  as  to  authoriie  the  said  courts,  where  by 
reason  of  there  being  too  many  persons  included  as  plaintiffs  or  defendants,  by  m»- 
take,  as  will  prevent  the  cause  from  being  tried  on  the  merits,  to  permit  an  amend- 
ment, by  striking  out  from  the  suit  such  persons  as  plaintifib  or  defendants."  Ibid. 
Under  these  acts,  both  the  christian  and  surname  of  a  party  may  be  amended. 
3  H.  21.     And  the  christian  name  of  a  defendant,  which  was  left  blank  in  the 

r  original  prooess,  may  be  inserted.  2  H.  129.  In  cases  originadng  before  justices 
of  the  peace,  the  courts  have  always  exercised  great  liberaiity  in  adding  names  to 
the  record,  to  obviate  technical  objections  to  the  form  in  which  the  suit  was  brought. 
8  C.  98.  The  statutes  are  confined,  however,  to  oases  of  clear  mistake,  and  will 
not  be  suffered  to  effect  an  entire  change  of  the  real  parties  to  the  suit  6  Barr 
377.  If  two  parties  be  sued  as  copiurtners,  and  it  appear  that  t)ie  contract  was 
made  with  one  only  of  the  defendants,  the  name  of  the  other  may  be  stricken  out, 

(  under  the  act  of  1858.  15  Leg.  Int.  382.  Whenever  the  rights  of  a  party  are 
liable  to  be  defeated  by  having  joined  too  many  plaintilb  and  defendants,  such  an 
amendment  is  proper,  and  the  fact  of  a  mistake  will  be  presumed.  1  Wr.  130.  The 
act  14th  April  1851,  requires  all  partnerships  to  be  registered  in  the  office  of  the 
prothonotary  of  the  court  of  common  pleas,  and  provides  that  *'  in  default  or  neglect 
of  such  partnership  so  to  do,  they  shall  not  be  permitted  in  any  suits  or  actions 
against  them  in  any  court,  or  before  any  justice  of  the  peace  or  alderman  in  this 
commonwealth,  to  plead  any  misnomer,  or  the  omission  of  the  name  of  any  member 
of  the  partnership,  or  the  inclusion  of  the  names  of  persons  not  members  of  said 
partnership."   Purd.  776.     See  3  Phila.  R.  148. 

VI.  Another  matter  of  abatement  is  the  pendency  of  a  former  suit  for  the  same 
cause  of  action.   3  R.  320.    Thus,  the  pendency  of  a  domestic  attachment  issued 
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by  tbe  same  plaiotiiF  against  the  same  defendaDt,  may  be  pleaded  in  abatement. 
1  P.  R.  442.  But  the  pendency  of  a  former  suit  in  a  foreign  country  cannot  be 
pleaded  in  abatement  of  a  suit  for  the  same  cause  here.  2  W.  &  S.  133, 190.  Nor 
can  the  pendency  of  a  former  suit  in  another  state  of  the  Union.  8  Wr.  326.  9 
Wr.  488. 

YII.  The  death  of  the  parties  to  a  personal  action,  is  cause  of  abatement,  at 
common  hew;  but  our  statute  gives  full  power  to  executors  or  administrators,  to 
become  parties,  and  to  prosecute  or  defend  actions  pending  at  the  time  of  the  death 
of  their  testator  or  intestate,  "  where  the  cause  of  action  doth  by  law  survive  to 
them,"  and  also  to  commence  and  prosecute  all  personal  actions,  except  actions  of 
slander,  for  libels,  and  for  wrongs  to  the  person.     Purd.  286.    , 

Since  the  passage  of  this  act,  all  personal  actions  survive,  except  actions  for 
slander,  libel,  or  wrongs  to  the  person.  12  H.  1^.  And  therefore,  the  action  of 
trover  survives.  4  Phila.  87.  By  act  15th  April  1851,  actions  for  injuries  to  the 
person  by  negligence  or  default,  shall  not  abate  by  reason  of  the  death  of  the  plain- 
tiff. Purd.  754.  Nor,  by  act  12th  April  1869,  shall  actions  of  trespass  to  real  or 
personal  property.    Purd.  1539. 

The  act  of  5th  May  1854  provides  that  if  the  plaintiff  shall  die  during  the  pen- 
dency of  the  suit,  and  no  letters  of  administration  or  testamentary,  shall  be  taken 
out  in  this  state  within  one  year  after  the  suggestion  of  his  death  upon  the  record, 
it  shall  not  be  the  duty  of  the  defendant  to  raise  an  administrator,  but  the  suit  shall 
abate,  and  the  prothonotary  of  the  proper  court  shall  make  an  entry  accordingly ; 
notice,  however,  is  required  to  be  given  to  the  parties  entitled  to  administration, 
one  month  before  such  entry,  of  which  affidavit  must  be  made  and  filed.    Purd.  28. 

By  act  22d  March  1861,  no  action  on  any  joint  contract,  note,  debt,  or  obligation 
shall  abate  by  reason  of  the  death  of  one  or  more  of  the  joint  obligors,  contractors, 
debtors,  or  promissors,  since  the  commencement  of  the  suit ;  but  the  same  shall  be 
proceeded  m  to  judgment  and  execution  against  the  estate  of  the  decedent,  as 
though  commenced  against  him  alone.     Purd.  28. 

Actions  by  or  against  executors,  administrators  or  trustees,  do  not  abate  by  the 
death,  dbmissal,  resignation  or  renunciation  of  one  or  more  of  them,  pending  the 
suit ;  but  the  survivors  m^  prosecute  the  action,  or  their  successors  may  be  substi- 
tuted for  that  purpose.  Purd.  27.  An  administrator  sued  as  executor  may  plead 
the  intestacy  and  granting  letters  of  administ^ration,  in  abatement.     8  Johns.  126. 

ym.  Pleas  in  abatement  cannot  be  put  in  after  pleas  in  bar,  unless  under  special 
ciroomstanoes,  of  which  the  court  must  judge.  2  S.  &  R.  537.  5  W.  373.  6  P. 
F.  Sm.  110.  9  Wr.  161.  And  a  defendant  cannot  plead  in  abatement  on  an  appeal, 
having  neglected  to  do  so  before  the  justice.  4  W.  483.  The  defendant  before 
a  justice  should  put  in  his  plea  in  abatement  as  soon  as  the  plaintiff  has  stated  his 
cause  of  action,  and  should  not  suffer  a  continuance  to  intervene. 
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Act  81  March  I860.  Purd.  233. 
Sect.  94.  If  any  person  shall  maliciously,  either  by  force  or  fraud,  lead,  take  or 
carry  away,  or  decoy  or  entice  away,  any  child,  under  the  age  of  ten  years,  with 
the  intent  to  deprive  its  parent  or  parents,  or  any  other  person  haying  the  lawful 
charge  or  care  of  such  child,  of  the  possession  of  such  child,  by  concealing  and 
detaining  such  child  from  such  parent  or  parents,  or  other  person  or  persons  having 
the  lawful  charge  or  care  of  it,  or  with  intent  to  steal  any  article  of  apparel  <»r 
ornament,  or  other  thing  of  value  or  use,  upon  or  about  the  person  of  such  child, 
to  whomsoever  such  article  may  belong,  or  shall  receive  and  harbor,  with  any  such 
intent  as  aforesaid,  any  such  child,  knowing*  the  same  to  have  been  so  by  force  or 
fraud,  led,  taken  or  carried,  or  decoyed  or  enticed  away  as  aforesaid,  eveiy  such  per- 
son shall  be  guilty  of  a  misdemeanor,  and,  upon  conviction  thereof,  be  sentenced  to 
pay  a  fine  not  exceeding  two  thousand  dollars,  and  to  undergo  an  imprisonment, 
by  separate  or  solitary  confinement  at  labor,  not  exceeding  seven  years :  Prodded 
alwa^My  That  no  person  who  shall  have  claimed  to  be  the  father  of  any  illegitimate 
child,  or  to  have  any  legal  right  to  the  possession  of  such  child,  shall  be  liable  to 
be  prosecuted  by  virtue  hereof,  on  account  of  getting  possession  of  such  child,  ont 
of  the  possession  of  the  mother  or  other  person  having  lawful  charge  thereof. 


I.  Definition  of  abortion.  IIL  Judicial  decisions. 

II.  Provisions  of  the  Penal  Code. 

I.  If  a  woman  be  quick  with  child,  and  by  a  potion,  or  otherwise,  kiUeth  it,  in 
her  womb,  or  if  any  one  beat  her,  whereby  the  child  dieth  in  her  body,  and  she  is 
delivered  of  a  dead  child,  this,  though  not  murder,  was.  by  the  ancient  law,  homi- 
cide or  manslaughter.  But  the  modern  law  doth  not  look  upon  this  offence  in  quite 
so  atrocious  a  light,  but  merely  as  a  heinous  mbdemeanor.  But  if  the  child  be 
born  alive,  and  afterwards  die  in  consequence  of  the  potion  or  beadng,  it  wiU  be 
murder.  1  Bl.  Com.  129.  4  Gihn.  111.  1  Bouv.  Inst.  86.  See  Whart.  Law 
Diet.  8. 

In  Pennsylvania,  the  punishment  of  this  offence  is  now  provided  for  by  the  re- 
vised Penal  Code. 

n.  Act  81  March  1860.    Purd.  232. 

Sect.  87.  If  any  person  shall  unlawfully  administer  to  any  woman,  pregnant  or 
Quick  with  child,  or  supposed  and  believed  to  be  pregnant  or  quick  with  cUld,  any 
arug,  poison  or  other  substance  whatsoever,  or  shall  unlawfully  use  any  instrument 
or  other  means  whatsoever,  with  th^  intent  to  procure  the  miscamaee  of  sneh 
woman,  and  such  woman,  or  any  child  with  which  she  may  be  quick,  shall  die  in 
consequence  of  either  of  said  unlawful  acts,  the  person  so  offending  shall  be  guilty 
of  felony,  and  shall  be  sentenced  to  pay  a  fine  not  exceeding  five  hundred  dollars, 
and  to  undergo  an  imprisonment,  by  separate  or  solitary  confinement  at  labor,  not 
exceeding  seven  years. 

Sect.  88.  If  any  person,  with  intent  to  procure  the  miscarriage  of  any  woman, 
shall  unlawfully  administer  to  her  any  poison,  drug,  or  substance  whataoever,  or 
shall  unlawfully  use  any  instrument,  or  other  means  whatsoever,  with  the  like 
intent,  such  person  shall  be  guilty  of  felony,  and,  being  thereof  convicted,  shall 
be  sentenced  to  pay  a  fine  not  exceeding  five  hundred  dollars,  and  undergo  an 
imprisonment,  by  separate  or  solitary  confinement  at  labor,  not  exceeding  three 
years.  /-^  i 
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m.  In  an  indictment  for  administering  medicine  to  procure  abortion,  tlie  name 
of  the  medicine  need  not  be  stated,  nor  need  the  medicine  be  described  as  noxious. 
7  Blackf  692. 

Under  an  indictment  for  procuring  an  abortion  of  a  quick  child,  which  is  a  felony 
by  statute,  in  New  York,  the  prisoner  may  be  convicted  of  a  misdemeanor,  if  the 
child  were  not  quick.   8  Hill  92. 

It  is  not  necessary,  it  MeemSy  in  an  indictment  for  the  production  of  an  abortion, 
to  aver  quickness  on  the  part  of  the  mother ;  it  is  sufficient  to  set  forth  that  she 
waa  "  big  and  pregnant."  6  Penn.  L.  J.  29.  1  H.  631.  Bright.  R.  441.  Wh.  Pr. 
108.    m.  C.  L.  §1220. 

Where  a  blow  is  maliciously  given  to  a  child  whilst  in  the  act  of  being  bom,  as 
for  instance,  upon  the  head,  as  soon  as  it  appears,  and  before  the  child  has  breathed, 
it  will  be  murder,  if  the  child  is  afterwards  bom  alive,  and  dies  thereof.  If  the 
child  has  been  wholly  produced  from  the  body  of  its  mother  alive,  and  she  wilfully 
strangle  it  while  it  is  alive,  and  has  an  independent  circulation  of  its  own,  this  is 
murder,  although  the  child  be  still  attachea  to  its  mother  by  the  umbilical  cord. 
But  it  must  be  proved  that  the  entire  child  has  actually  been  bom  into  the  world 
in  a  living  state ;  and  the  fact  of  its  having  breathed  is  not  a  conclusive  proof 
thereof.   Wh.  C.  L.  §  942. 
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L  Who  are  deemed  accessories.  III.  Authoritiei  In  relation  to  accessories. 

IL  ProTisions  of  the  Penal  Code.  IV.  Formi. 

I.  An  A0CS880RT  is  he  who  is  not  the  chief  actor  in  the  offence,  nor  preteni  at 
its  performance^  but  in  some  way  ooncemed  therein,  either  be/ore  or  a/kr  the  /act 
committed.  An  acce$$ory  be/ore  the  fact^  is  one  who,  being  absent  at  the  time  of 
the  crime  committed,  doth  yet  procure,  counsel  or  command  another  to  commit  a 
crime.  Herein  ab$ence  is  necessary  to  make  him  an  accessory,  for  if  such  procurer, 
or  the  like,  be  pre$enty  he  is  guilty  of  the  crime  as  principal.  An  acceuory  after 
ike  fact  may  be,  where  a  person,  knowing  a  felony  to  have  been  committed,  receives, 
relieves,  comforts  or  assists  (he  felon :  to  hinder  his  being  apprehended,  tried  or 
suffering  punishment,  makes  the  assistant  an  accessory.  1  H.  P.  C.  616,  618.  2 
Hawk.  29,  82.    See  Whart  Law  Diet.  11.  ^ 

n.  Act  81  Maeoh  1860.    Purd.  247. 

Skot.  180.  Every  principal  in  the  second  degree,  or  accessory  before  the  fact,  to 
any  felony  punishable  under  this  act,  for  whom  no  punishment  has  been  herein- 
before provided,  shall  be  punishable  in  the  same  manner  as  th^  principal  in  the  first 
degree  is  by  this  act  punishable.  Every  accessory  after  the  fact  to  any  felony, 
punishable  under  this  act,  for  whom  no  punishment  has  been  hereinbefore  provided, 
AaHj  on  conviction,  be  sentenced  to  a  fine  not  exceeding  five  hundred  dollars,  and 
to  undergo  an  imprisonment,  with  or  without  labor,  at  the  discretion  of  the  court, 
act  exceeding  two  years.  And  every  person  who  shall  counsel,  aid  or  abet  the 
■onuniasion  of  any  misdemeanor,  puniuiable  under  this  act,  for  whom  no  punishment 
pas  been  hereinbefore  provided,  shall  be  liable  to  be  proceeded  against  and  punished 
p  the  principal  offender. 

This  section  was  introduced  by  the  revisers  of  the  Penal  Code  to  simplify  the 
Bomplications  now  existing  in  our  criminal  legislaUon,  in  reference  to  the  punish- 
ment of  accessories.  As  the  guilt  of  principal  offenders  in  the  second  degree,  and 
leceseories  before  the  fact,  is  morally  the  same  with  that  of  the  principal  offender, 
lieir  punishment  has  been  made  the  same ;  a  general  provision  has  also  been  made 
p  this  section,  to  embrace  the  cases  of  accessories  after  the  fact,  in  felonies,  and 
pwer  is  given  to  the  courts  to  inflict,  within  certain  limits,  upon  such  offenders,  a 
linishment  proportionate  to  their  crime,  except  in  the  cases  of  such  accessories  as 
Ke  otherwise  provided  for  in  the  code.    Accessories  before  the  fact  to  mbdemeanors. 
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are  now  puDishable  io  the  same  manner,  at  the  common  law,  as  the  principal,  then 
being,  in  fact,  no  saoh  crime  known  to  the  common  law  as  an  accessor;  before  the 
fact  to  a  misdemeanor ;  all  such  accessories  being  deemed  principals ;  the  last  danfie 
of  the  section  is  iramed  with  a  view  to  this  principle.     Report  on  the  Penal  Code  ^. 

Act  31  March  1860.    Pord.  257. 
Sect.  44.  If  any  person  shall  become  an  accessory  before  the  fact,  to  any  felooj, 
whether  the  same  be  a  felony  at  common  law,  or  by  virtue  of  any  act  of  asBembi; 
now  in  force  or  hereaiter  to  be  in  force,  such  person  may  be  indicted,  tried, 
victed  and  punbhed  in  all  respects  as  if  he  were  a  principal  felon.(o) 


(a)  The  principle  of  this  section,  which 
prescribefl  the  same  puniflhment  against  ac- 
ceaeories  before  the  fact  in  felony,  under  the 
various  synonymes  of  aiders,  abettora,  coun- 
sellors, comforters,  &o.,  as  against  prinoipals, 
is  familiar  to  our  criminal  legislation ;  it  is 
found  in  the  7th  section  of  the  act  of  1718,  1 
8m.  118;  in  the  2d  section  of  the  act  of  8th 
March  1780, 1  8m.  499 ;  in  the  2d,  8d  and  6th 
secUons  of  the  act  of  5th  April  1790,  2  Sm. 
681 ;  and  in  the  4th  section  of  the  act  of  2Sd 
April  1829,  10  Sm.  481.  There  is,  therefore, 
nothing  new  in  the  principle  of  this  section, 
which  is  founded  on  the  theory  of  the  moral 
guilt  of  the  accessory  before  the  fact  being 
equal  to  that  of  the  principal  oflfender.  The 
new  principle  in  the  section  is  that  which 
makes  the  accessory  before  the  fiftct  guilty  of 
a  substantive  o£fence,  and  which  subjects  him 
to  punishment  for  his  crime,  without  post- 
poning it  until  the  conviction  of  the  actual 
perpetrator;  or  more  precisely  speaking, 
which  abolishes  in  felonies  the  technical  dis- 
tinction now  existing  between  accessories  be- 
fore the  fact  and  principal  offenders.  This 
was  always  the  law  as  reg^ards  misdemeanors 
in  which  there  are  no  accessories,  all  being 
regarded  by  law  as  principals;  in  felony, 
however,  except  in  certain  cases  about  to  be 
noticed,  an  accessory  cannot  be  tried  before 
the  conviction  or  outlawry  of  his  principal, 
unless  tried  with  him.  In  felonies  of  frequent 
occurrence,  this  was  found  a  great  and  serious 
evil,  which  called  for  and  received  partial 
legislative  correction ;  as  early  as  the  act  of 
the  81st  May  1718,  1  Sm.  105,  it  was  pro- 
vided that  persons  harboring,  concealing  or 
receiving  robbers,  burglwrs,  felons  or  thieves, 
or  receiving  or  buying  any  goods  or  chattels 
that  should  have  been  feloniously  taken  or 
stolen  by  any  such  robbers,  &o.,  knowing  the 
same  to  be  stolen,  might  be  proceeded  against 
as  is  therein  directed;  and  that  if  any  such 
principal  felon  could  not  be  taken,  eo  at  to  be 
prosecuted  and  convicted  for  such  offence,  that 
nevertheless  it  should  be  lawftil  to  prosecute 
and  punish  every  such  person  buying  or 
receiving  any  goods  stolen  by  such  principal 
felon,  knowing  the  same  to  be  stolen,  although 
the  principal  felon  should  not  be  convicted  of 
the  felony.  This,  however,  embraced  only 
one  class  of  accessories,  to  wit,  receivers  of 
stolen  goods,  in  cases  where  the  principal  was 
not  amenable  to  justice;  afterwards,  by  the 
act  of  28d  September  1791,  8  Sm.  41,  it  was 
provided  "  in  all  cases  of  felonies  of  death, 
robbery  and  burglary,  it  shall  be  lawAil  to 
punish  receivers  of  such  felons,  robbers  and 
burglars,  by  a  fine  and  imprisonment,  although 


the  principal  felons,  robbers  and  boxglarf 
cannot  be  taken,  so  as  to  be  prosecatcd  aad 
tried  for  said  offences ;  which  oonTicuoB  asd 
sentence  of  said  receivers  shall  ex^oapc  tkea 
firom  being  prosecuted  as  aooessories  mfUr  th« 
fisct  in  case  the  principal  felon^  robber  or 
burglar  shall  afterwards  be  taken  and  coih 
victed."  This  act  extended  only  to  aocgaeorki 
after  the  fact,  in  oases  in  which  the  prineipdb 
could  not  be  taken. 

The  act  of  11th  April  1825,  8  Sm.  4^  wms 
passed  to  avoid  a  difficulty  which  afterwards 
arose  in  the  prosecutions  of  receiTers  of  su^s 
goods,  in  cases  in  which  the  prineipala  wcr« 
amenable  to  justice.  The  act  of  1718  wu 
taken  fh>m  the  4th  section  of  4th  and  5tk 
Anne,  ch.  81,  which  only  authoriied  proceed- 
ings against  such  receivers  before  the  eoBTic- 
tion  or  attainder  of  their  principals,  when  sack 
principals  could  not  be  taken.  Fosto-,  in  his 
discourse  on  accomplices,  {  6,  p.  873,  ^ys  ca 
this  point :  **  I  know  attempts  have  been  made, 
under  various  shapes,  to  prosecute  the  reoeiv«> 
as  for  a  misdemeanor,  while  the  principal  haU 
been  in  custody  and  amenable,  but  not  eon- 
victed ;  but  I  think  such  devices  illegaL"  The 
act  of  1826  solved  the  difficulty,  by  dedarxng 
that  receivers  of  property,  knowing  it  to  have 
been  feloniously  stolen,  may  be  proaeonred 
although  the  principal  be  not  before  eoa- 
victed,  and  whether  he  is  amenable  to  Jostict 
or  not. 

It  will  thus  be  seen,  that  all  our  legiaUtioa 
with  regard  to  the  trial  of  acceasoriea  to 
felonies,  before  the  conriction  of  their  prin* 
cipals,  applies  only  to  accessories  after  the 
fhict,  a  class  of  offenders  who  have  had  mo 
primary  connection  with  the  original  crim^,. 
and  whose  guilt  only  consists  in  having  girea 
comfort  and  succor  to  the  actual  offender  after 
its  perpetration ;  except  in  cases  of  reeeiTeri 
of  stolen  goods,  this  offence  is  often  almo&t 
venial,  consisting  fluently  in  parenta  and 
friends,  influenced  by  the  ties  of  blood,  or  the 
impulses  of  affection,  giving  aid  and  comfort 
to  an  offender  whose  crime  they  abomi&ate 
and  deplore.  It  seems  strange  that  the  com* 
mon  law  pririlege,  which  exempted  accessories 
Arom  liability  to  justice  until  the  oonTictioa 
or  attainder  of  the  principal  should  be  takea 
away  in  cases  of  accessories  after  the  foot,  and 
left  in  those  of  accessories  before  the  fact, 
whose  guilt  is  always  as  great,  and  often  muck 
greater,  than  that  of  the  principaL  The  4otb 
section  proposes  putting  our  statute  lawa  oa 
the  subject  of  accessories  to  felonies  in  har- 
mony with  justice  and  reason.  Report  on  the 
Penal  Code  46-8. 
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Sect.  45.  If  any  person  sball  become  an  accessory  after  tbe  fact  to  any  felony, 
whether  the  same  be  a  felony  at  common  law,  or  by  virtue  of  any  act  of  assembly 
Mw  in  force,  or  that  may  be  hereafter  in  force,  he  may  be  indicted  and  convicted 
10  an  accessory  after  the  fact,  to  the  principal  felony,  together  with  the  principal 
feloo,  or  after  the  conviction  of  the  principal  felon,  or  may  be  indicted  and  con- 
victed of  a  sabstantive  felony,  whether  the  principal  felon  shall  or  shall  not  have 
heen  previously  convicted,  or  shall  or  shall  not  be  amenable  to  justice,  and  may 
thereupon  be  punished  in  like  manner  as  any  accessory  after  the  fact  to  the  same 
felony,  if  convicted  as  an  accessory,  may  be  punished ;  and  the  offence  of  such 
pereon,  howsoever  indicted,  may  be  incjuired  of,  tried,  determined  and  jpunished,  by 
any  court  which  shall  have  jurisdiction  to  try  the  principal  felon,  in  the  same 
■anoer  as  if  Uie  act  by  reason  of  which  such  person  shall  have  become  accessory, 
lad  been  committed  at  the  same  place  as  the  principal  felony :  Provided  always, 
That  no  person  who  shall  be  once  duly  tried  for  any  such  offence,  whether  as  an 
aeeesBory  a^r  the  fact,  or  as  for  a  substantive  felony,  shall  be  liable  to  be  again 
iadieted  or  tried  for  the  same  offence,  (a) 

in.  K  seTcral  persons  set  out  together,  or  in  small  parties,  upon  one  common 
design,  be  it  murder,  or  other  felony,  or  for  any  other  purpose,  unlawful  in  itself, 
and  each  taketh  Uie  part  assigned  to  him,  some  to  commit  the  fact,  others  to  watch, 
at  proper  distances  and  stations,  to  prevent  a  surprise,  or  to  favor,  if  need  be,  the 
€Kape  of  those  who  are  more  immediately  engaged,  they  are  all,  provided  the  fad  be 
committed,  in  the  eye  of  the  law,  praent  at  it.  Forst.  Or.  L.  350.  4  Penn.  L.  J.  156. 

In  some  eases  even  a  person  absent  may  be  a  principal,  as  he  that  puts  poison 
into  anything  to  poison  another,  and  leaves  it,  though  not  present  when  it  is  taken ; 
and  so,  it  seems,  all  that  are  present,  when  the  poison  is  so  infused,  and  consenting 
thereto.   IH.  P.  C.  216. 

If  an  act  of  parliament  (or  act  of  assembly)  enact  an  offence  to  be  felony, 

,'  tikoogh  it  mention  nothing  of  accessories  before,  or  after,  yet  virtually  and  conse- 

neatially  those  that  counsel  or  command  the  offence  are  accessories  he/are^  and 

wee  that  knowingly  received  the  offender  are  accessories  a/ter,   1  H.  P.  G.  613. 

Bat  if  the  act  of  parliament  Tor  of  assembly)  that  makes  the  felony  in  express 

I  temiB  comprehend  accessories  he/ore,  and  makes  no  mention  of  accessories  a/ier 

'  (the  fact],  namely,  receivers  or  comforters,  then,  it  seems,  there  can  be  no  acces- 

fories  a/^.   1  H.  P.  C  614. 

It  seems  agreed  that  the  law  hath  such  a  regard  to  that  duty,  love  and  ten- 
ieraess,  which  a  wife  owes  to  her  husband,  as  not  to  make  her  an  accessory  to 
Uonj  by  any  receipt  given  to  her  husband ;  yet  if  she  be  any  way  guilty  of  pro- 


'afekm  from  being  an  accessory  to  the  felony;  from  whence  it  follows,  that  if  a 
•aster  receives  a  servant,  or  a  servant  a  master,  or  a  brother  a  brother,  or  even  a 

^  laiband  a  wife,  they  are  all  accessories  in  the  same  manner  as  if  they  had  been 

.  Bere  strangers  to  one  another.   2  Hawk.  820. 

But  if  the  wife,  alone,  the  husband  being  ignorant  of  it,  do  receive  any  other 
ffnon,  being  a  felon,  the  wife  is  accessory,  and  not  the  husband.    But  if  the  bus- 

rWd  and  wife,  both,  receive  a  felon,  knowingly,  it  shall  be  adjudged  only  the  act 
tf  the  husband,  and  the  wife  shall  be  acquitted.  1  H.  P.  G.  621. 

(•)  This  aeetion  is  only  an  extension  of  the  amenable  to  justice.    It  also  provides  for  the 

Tabling  laws,  whieh,  as  will  be  seen  from  the  case  of  a  party  becoming  an  accessory  after 

^fneeding  remarks,  subjected  accessories  after  the  fact  in  one  county  to  a  felony  committed 

•fta  fact,  and  reeeiveTS,  to  pnnishment  before  in  another ;  giving  jurisdiction  over  the  crime 

ftaeeBTietion  or  attainder  of  their  principals,  of  such  accessoi^  to  the  courts  of  the  connty 

■  ■■abraeea  such  aeeessories  not  only  in  com-  having  jurisdiction  over  the  crime  of  the  prin- 

law  felonies,  but  those  created,  or  which  cipal  offender.     This  provision  supplies  the 


may  be  created,  by  statute ;  it  an-  22d  and  28d  sections  of  the  act  of  1718, 1  Sm. 

the  eonrietion  of  such  offenders  either  119,  made,  probably,  to  meet  a  doubt  at  com- 

'9^  or  aiter  the  eonriction  of  the  principals,  mon  law,  whether  an  accessory  in  one  county 

^  f«r  a  substantive  offence,  whether  the  prin-  to  a  felony  in  another,  was  indictable  in  i 

ttpal  felon  shall  or  shaU  not  have  been  prcTi-  either.    Report  on  the  Penal  Code  48.  m 

•wly  eouTieted,  or  ahaU   or  shall   not  be  C^r^nn\(>  I 
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By  tlie  revised  Penal  Code,  persons  charged  as  accessories  to  mordery 
slaughter  or  other  homicide  are  directed  to  he  tried  at  a  court  of  oyer  and  ter- 
miner. Purd.  255. 

.    IV.  Warrant  for  misprision  of  frlont. 

BERKS  COUNTY,  s$. 

Th%  Oommoawtalth  of  Peantylrtaiav 

To  the  Constable  of  H in  the  County  of  Berks,  greeting : 

Whireas  complaint  hath  been  made  before  J.  R.,  one  of  the  Jastices  of  the  Peace  in 

and  for  the  County  of  Berks,  on  oath  of  J.  L.,  of  H ,  aforesaid,  storekeeper,  that  R.  S^ 

of  H ,  aforesaid,  blacksmith,  well  knowing  that  a  felony  and  barglary  had  been  com- 
mitted by  A.  B.,  of  H ,  aforesaid,  laborer,  m  the  ni^t  of  Sunday,  the  nineteenth  d^ 

of  December,  instant,  in  the  dwelling-houte  of  the  said  J.  L.,  at  H ,  aforesaid,  did 

unlawfully  oonoeal  his  knowledge  of  the  same  felony  and  burelary.  These  are,  there- 
fore, to  command  you  forthwith  to  lake  the  said  R.  S.,  and  brine  him  before  the  said  J.  VL, 
to  answer  unto  the  said  complaint,  and  further  to  be  dealt  with  according  to  law. 

Witness  the  said  J.  R.,  at  H ,  aforesaid,  the  twenty-eij^th  day  of  December,  im 

the  year  of  our  Lord  one  thousand  eight  hundied  and  fifty-nine. 

J.  R.,  Justice  of  the  Peace.    [asAii.] 

Rdum  of  CkmHdbU  on  the  WarranL 
I  have  taken  the  withra  named  R.  8.,  nHiose  body  I  haye  ready,  as  wHhin  I  am 
manded.    December  30th  1859.  X.  Y.,  '^ 


Warrant  for  an  acoissort  bkfori  thb  faot. 

MERCER  COUNTY, «. 

The  OoauROBwealth  of  PMBsylraaiav 

To  the  Constable  of  the  Township  of  8 ,  in  the  County  of  Mercer,  greeting: 

Whiebas  infonnation  hath  been  made  on  oath  before  J.  R.,  one  of  the  Justices  of  the 
Peace  in  and  for  the  County  of  fifercer,  that  one  C.  D.,  of  the  township  aforesaid,  laborer, 
on  the  ni^ht  of  Tuesday,  the  serenth  day  of  May,  last  past,  did  feloniously  break  and  enter 
the  dwelling-house  of  El.  F.,  at  L.  P.,  in  the  said  counW ;  and  that  A.  B.,  of  the  township 
aforesaid,  yeoman,  did  procure,  aid  and  abet  the  said  C.  D.  to  commit  the  said  felony  and 
burglary.  You  are,  therefore,  hereby  commanded  forthwith  to  take  the  said  A.  B.,  and 
bring  him  before  the  said  J.  R.,  to  answer  unto  the  said  complaint,  and  further  to  be 
dealt  with  according  to  law. 

Witness  the  sMd  J.  R.,  at  H ,  in  the  said  count]r,  the  fourth  day  of  June,  in  the 

year  of  our  Lord  one  thousand  eight  hundred  and  flfly-nine. 

J.  K.,  Justice  of  the  Peace,    [seax^] 

Rdwm  ofComtable. 
By  Tirtue  of  this  warrant,  to  me  directed,  on  the  fifth  day  of  June,  instant,  I  took  and 

arrested  the  within  named  A.  B.,  and  safely  kept  him  in  my  custody,  until  C.  S.,  of  S 

township,  aforesaid,  and  divers  other  persons  to  me  unknown,  on  the  sixth  day  of  June, 
instant,  at  the  townshin  aforesaid,  assaulted  and  ill-treated  me,  and  the  said  A.  B.,  o«t 
of  my  custody,  then  ana  there,  rescued.    And  afVerwards,  the  said  A.  B.  is  not  found  in 
^;gj^  bailiwick.    June  10th  1859.  X.  Y.,  Constable. 

Commitment  for  an  aocrssort  after  thi  fact. 
DAUPHIN  COUNTY,  st. 

Tke  OoBUBOnwealtk  of  PeaasylTaaia, 
To  any  Constable  of  the  said  county,  and  to  the  Keeper  of  the  Dauphin  county  priecm, 
greeting: 

These  are  tc  authorise  and  require  you,  the  SMd  constable,  forthwith  to  convey  and 

deliyor  into  the  custody  of  the  keeper  of  the  said  prison,  the  body  of  J.  L.,  of  H ,  in 

the  said  county,  coppersmith,  charged,  on  the  affirmation  of  J.  W.,  of  H aforesaid, 

farmer,  before  J.  K.,  one  of  the  Justices  of  the  Peace  in  and  for  the  said  county,  with 
having  receiyed,  comforted,  assisted  and  relieved  a  certain  R.  S.,  well  knowing  that  a 
felony  and  robbery  had  been  committed  by  the  said  R.  S.  upon  T.  B.,  of  Berks  county, 
yeoman,  on  the  sixth  day  of  March,  last  past,  by  assauitine  him  upon  the  public  hin- 

way,  leading  Arom  L to  H ,  and  foloniously  taking  mm  him  the  sum  of  forty-ire 

dollars.  And  you  the  said  keener  are  hereby  required  and  commanded  to  receiye  the 
said  J.  L.  into  your  custody,  in  the  said  prison,  and  him  there  safely  keep,  until  he  be 
thence  deliyered  by  due  course  of  law.  • 

Witness  the  said  J.  R.,  of  H aforesaid,  the  tenth  day  of  April,  m  the  year  of 

our  Lord  one  thousand  eight  hundred  and  fifty-nine. 

J.  R.,  Justice  of  the  Psa^.    \fmkxJ\ 
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Thb  Commonwialth 

vs. 

J.  L. 


COSTS. 

.tiy!   : 


When  the  person  charged  is  brought  before  the  jostioe  and  the  witnesses 
examined,  if  the  offence  be  bailable,  he  ought  to  be  required  to  give  sufficient 
saretj  for  his  appearance  at  the  succeeding  court ;  if  the  offence  be  not  bailable, 
cr  if  the  offender  refuse  or  n^lect  to  give  such  surety,  he  ought  to  be  committed. 

Forms  of  DooKST-BNTRnss  in  criminal  oases. 

Warrant  issued  April  3d  1869,  to  the  Constable  of  S 

township,  on  the  affirmation  of  D.  W.,  charging  defendant  with 
receiving,  kc,  R.  S.,  who  had  committed  a  robbery  upon  8.  B. 
April  4th  1869^  defendant  brought,  denies  the  charge,  and 
tenders  bail,  which  is  accepted. 

J.  L.  bound  in  $100 )  for  the  appearance  of  J.  L.  at  the  next 
G.  D.     '*      "  $100  J  session,  &c.,  to  answer,  ^.,  and  not  to 
depart,  &o. 

Acknowledged  April  4th  1869,  before  me,  J.  R. 

D.  W.  bound  in  $50  for  his  appearance  at  next  sessions,  ^., 
to  testify,  &c.,  and  not  to  depar^  &c. 

Acknowledged  April  4th  1809,  before  me,  J.  R. 

(Returned  to  June  sessions  1869.) 

Warrant  issued  January  3d  1869,  to  the  Constable  of  H , 

on  oath  of  J.  L.,  charging  defendant  with  concealing  S.  B., 
who  had  committed  a  burglarv  in  the  dwelling-house  of  the  said 
J.  L.,  December  28th  1868.  fiefendant  brought,  and  denies  the 
charge.  On  hearing,  he  is  directed  to  enter  bail  for  his  appear- 
ance, ^.,  which  he  refuses.  Commitment  issued. 
J.  L.  bound  in  $50  ]  for  their  appearance  respectively  at  next 
J.  F.  '*  '*  $50  >  sessions,  Ac.,  to  give  evidence,  Ac.,  and 
J.  D.     '<       "  $50 )  not  to  depart,  Ac 

Acknowledged  January  3d  1869,  before  me, 

J.  R.,  Justice. 

J.  L.  and  J.  F.  sworn,  J.  D.  affirmed. 

(Returned  to  March  sessions  1869.) 


Bnrin^  wnxttm.%    . 
1IUmic«   .       .       . 


Thx  Com  MoirwBALTH 
vs. 

R.  a 


^ctiom  at  Hato^ 

Or  Proceedings  hefare  Justices  of  the  Race  in  Oknl  Gases. 


1»  General  nature  of  actions  at  law. 
IL  Civil  jurisdiction  of  justices. 
1.  In  actions  on  contracts. 
S.  In  actions  fbr  rent. 

3.  In  actions  for  penalties. 

4.  In  actions  on  foreign  judgments. 
m.  Proceedings  in  dril  causes. 

1.  Of  the  process  and  senrice. 

5.  Process  in  case  of  non-residents. 

3.  Amicable  actions. 

4.  Judgments  by  default. 

5.  Of  the  trial  before  the  justice. 

6.  Of  depositions. 

7.  Proceedings  before  referees. 
17.  Of  the  appeal. 

Y.  Of  the  eertiorari. 


VI.  Proceedings  subsequent  to  the  judgment. 
1.  Of  the  stay  of  execution. 
S.  Of  the  transcript  to  bind  real  estate. 

3.  Of  the  execution. 

4.  Liability  of  the  constoble. 

5.  Docket-entries  and  transcripts. 

6.  Transcripts  to  other  counties. 

7.  Satisfaction  of  jndgmenu. 
yn.  Justices'  dockets. 

1.  Transfisr  of  dockets. 

2.  Proceedings  to  enforce  the  delivery 

of  justices'  dockets. 

3.  Proceedings  to  supply  lost  dockets. 

Yin.  Special  jurisdiction. 
IX.  OiiUine  of  proceedings  in  a  dril  suit 

before  a  justice  of  the  peace,  or 

alderman. 


I.  Ak  AonoN  is  defined  to  be — the  lawful  demand  of  one's  right.  Actions 
are  divided  into  criminal  and  civil;  as  for  instance,  criminal  actions 'are  to  have 
judgment  of  death,  Ac.,  or  only  to  have  judgment  for  damages  to  the  party,  fine, 
and  imprisonment.    Co.  Litt.  284.    2  Inst  40. 

OivU  actiofu  are  divided  into  personal^  real  and  mixed.  Personal^  actions 
are  such  wherehy  a  man  claims  a  debt,  or  personal  duty,  or  damages,  in  lieu 
thereof,  and  likewise,  whereby  a  man  ohums  a  satisfaction  in  damages  for  some 
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injury  done  to  his  person  or  property.  The  former  are  said  to  be  founded  on  con- 
tracts, the  latter  upon  torts,  or  wrongs.  Of  the  former  nature  are  all  actions  npoa 
debt  or  promises;  of  the  latter,  all  actions  for  trespasses,  nuisances,  assaults, 
defamatory  words,  and  the  like.   3  Bl.  Com.  117. 

Real  actiansy  which  concern  real  property  only,  are  such  whereby  the  plaii^ 
tiff,  here  called  the  demandant,  claims  title  to  have  any  lands  or  tenements,  rent^ 
commons  or  other  hereditaments,  in  fee-simple,  fee-tail  or  for  term  of  life.   Ibid. 

Mixed  actioni  are  suits  partaking  of  the  nature  of  the  other  two,  wherebfl 
some  real  property  is  demanded,  and  also  personal  damages  for  a  wrong  sustamedJ 
Ibid. 

Joint  actions  are  where  several  persons  are  equally  concerned,  and  the  om 
cannot  bring  the  action,  or  cannot  be  sued  without  the  other.  Several  dctions  ap 
where  persons  are  to  be  severally  charged;  as  in  trespass  committed  by  many,  itk 
several. 

Action  on  the  case  is  a  general  action  given  for  redress  of  wrongs  and  inJQ^ 
lies  done,  wUhout  force;  as  for  not  performing  a  promise  made  by  the  defendant  ti 
the  plaintiff,  or  for  speaJking  words  by  which  the  plaintiff  is  defamed,  or  for  othai 
misdemeanors  or  deceits. 

Actions  upon  an  act  ofoMffmhly. — Upon  every  act  of  assembly  made  for  ih 
remedy  of  any  injury,  mischief  or  grievance,  an  action  lies  by  the  party  grieve! 
either  by  the  express  words  of  the  act,  or  by  implication,  and  such  action  shall  In 
either  by  an  action  for  a  recompense  to  the  party,  in  damages,  or  by  way  of  proiij 
bition. 

AdiyM  qui  tarn,  sometimes  called  popular  actions,  are  such  as  are  given  l|j 
act  of  assembly,  which  imposes  a  penal^,  and  creates  a  forfeiture  for  the  neglei 
of  some  du^,  or  commission  of  some  crime ;  to  be  recovered  by  action  or  infomai 
tion,  at  the  suit  of  him  who  prosecutes,  as  well  in  his  own  name,  as  in  the  naa 
of  the  party  to  whom  a  portion  of  the  penalty  is  made  payable. 

It  is  a  settled  rule,  that  the  cause  of  action  must  exist  at  the  commencemei 
of  the  suit,  and  cannot  be  varied  by  subsequent  circumstances.  3  Binn.  38.  I 
S.  &  R.  144. 

The  suing  out  the  writ  is  the  commencement  of  the  suit,  and  the  cause  « 
action  must  be  anitecedent  thereto.   1  Caines  40. 

An  action  cannot  be  sustained  in  the  courts  of  a  state  on  any  agreemej 
entered  into  in  violation  of  the  laws  of  the  United  States,  or  the  laws  of  the  pal 
ticukr  state.   6  Binn.  821. 

A  claim  which  is  founded  upon  a  transaction  which  is  either  malum  proJut 
turn,  or  malum  in  se,  cannot  be  enforced  by  an  action  of  any  kind.  1  W.  &  S.  18 

Where  a  du^,  judicial  in  its  nature,  is  imposed  upon  a  public  officer  ori 
municipal  corporation,  a  private  action  will  not  lie  for  misconduct  or  delinquen( 
in  its  performance,  even  if  corrupt  motives  are  charged.    1  Denio  595. 

A  party  cannot,  by  assigning  part  of  his  claim  to  another,  divide  an  end 
cause  of  action ;  nor  by  any  means  sustain  more  than  one  suit  for  it,  and,  if  ti 
suits  be  brought,  a  recovery  in  the  first  is  a  conclusive  bar  to  the  second.  1 
S.  4;R.  78.  6  0.196. 

The  plaintiff  must  commence  his  suit  within  a  certain  period  after  the  c«i 
of  action  accrued,  which  varies  according  to  the  nature  of  the  subject ;  otherwil 
his  claim  may  be  defeated  by  the  interposition  of  the  statute  of  limitations,  or  I 
the  presumption  which  the  law  allows  in  cases  of  stale  or  antiquated  demands,  111 
they  have  been  satisfied.  It  is  not  a  statute  to  protect  parties  against  loss  of  ef\ 
dence  merely,  but  to  quiet  claims,  and  promote  the  security  of  mankind.  Fcnrmoi 
the  English  courts  were  disposed  against  it;  but,  latterly,  they,  as  well  as  i 
courts  of  the  United  States,  seem  inclined,  as  far  as  possible,  to  retrace  those  stq 
and  get  back  to  the  phdn  construction  of  the  act.  2  Tr.  &  H.  94.  See  tit.  lAaA 
tion  of  Actions. 

II.  Civil  jubisdiotiok  of  justices. 

1.  In  Actions  on  Contracts. 

The  justices  of  the  peace  of  the  several  counties  of  thif-oonunonwealtli,  ah 
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have  jorisdictioD  (a)  of  all  canses  of  action  arising  from  contract,  either  express  or 
implied,(6)  in  all  cases  where  the  snm  demanded  is  not  above  one  hundred  dol* 


(a)  <*  Shall  have  jorisdlcUon."  The  general 
jnrisdiotion  of  the  justices  of  the  peace  will 
be  found  laid  down  more  in  detail,  and  defined 
with  more  strictness  in  other  parts  of  this 
▼olume,  principally  under  the  head  "Juris- 
diction/' and  in  the  notes  to  this  section. 
1^  **  The  jurisdiction  of  justices  in  civil  cases,*' 
says  Judge  Kiho,  **  is  derived  aUogether  from 
statutes,  and  when  the  cause  of  action  is  not 
embraced  in  any  of  these,  a  justice  cannot 
interfere. "  **  A  limited  authority,"  says  Ship- 
PBV,  C.  J.,  in  1  Binn.  106,  **  tueh  as  it  givm 
toJM*tict»  of  tlu  peace,  must  be  etricUy  pursued. 
They  cannot  interfere,  officially,  in  a  ciTil 
controTersy,  without  pursuing  the  steps 
pointed  out  by  the  act** 

(h)  The  following  remarks  may  not  be  un- 
acceptable as  giving  some  general  idea  of  what 
is  to  be  understood  by  contracts  **  either  ex- 
press or  implied.**  In  all  contracts  there 
must  be  two  or  more  contracting  parties,  and 
the  law  will  enforce  upon  each  party  the 
fulfilment  of  that  portion  of  the  contract  he 
may  have  engaged  to  perform ;  the  contract 
itself  being  for  a  valid  consideration,  and 
founded  in  good  faith.  Every  contract  implies 
an  aseumpnt  in  law  to  perform  the  same ;  a 
contract  would  be  to  no  purpose  if  there  were 
no  means  to  enforce  its  performance.  All 
contracts  are  to  be  certain,  perfect  and  com- 
plete. A  contract  made  and  entered  into 
upon  good  consideration,  may,  for  good  con- 
sideration, be  dissolved.  **A  promise,**  says 
Blackstone,  *'is  in  the  nature  of  a  verbal 
contract,  and  wants  nothing  but  the  solemnity 
of  writing  and  sealing  to  make  it  absolutely 
the  same.  If,  therefore,  it  be  to  do  any  ex- 
plicit act,  it  is  an  exprete  contract,  as  much  as 
any  covenant,  and  the  breach  of  it  is  an  equal 
iigury.*' 

Expren  contracts  include  «aZef,  rente  or 
other  agreements  where  there  is  a  fixed  price 
agreed  upon  for  the  articles  sold  or  the  pro- 
perty rented ;  in  such  cases  the  seller  of  the 
goods,  or  the  renter  of  the  property,  may  bring 
suit  against  the  purchaser  or  the  tenant  for 
the  sums  which  they  had  severally  agreed 
to  pay.  If  the  purchaser,  however,  shall  pay 
the  money  afl;reed  upon,  and  the  goods  sold 
shall  not  \%  delivered  according  to  the  agree- 
ment, the  purchaser  may  bring  suit  against 
Uie  seller  to  recover  back  the  money  he  had 
paid ;  the  seller  having,  by  the  non-delivery 
of  the  articles  at  the  time  agreed  upon,  failed 
to  Ailfil  his  contract :  and  rarther,  if  the  pur- 
chaser shall  be  able  to  show  any  damage  he 
has  sustained  firom  the  non-performance  of 
the  contract,  he  may  bring  suit  not  only  to 
recover  back  the  money  he  has  paid,  but  also 
for  damages. 

When  the  seller  of  the  goods  undertakes 
their  delivery  to  the  purchaser,  he  is  answer- 
able for  such  delivery  at  the  time  and  pUnet 
and  in  the  condition  agreed  upon.  But  if  the 
purchaser  shall  undertake  to  provide  a  con- 
veyance, or  shall  direct  that  the  goods  be  sent 
by  a  particular  carrier  or  a  certain  line  of 
stages,  if  the  seller  sends  the  goods  purchased, 
according  to  the  directions  of  the  buyer,  and 


they  miscarry,  or  come  too  late,  or  get  da- 
maged, the  purchaeer  must  suffer  the  loss. 
The  reason  for  this  difference  is  obvious ;  in 
the  first  case,  the  carrier  of  the  goods  is  the 
agent  of  the  eellerj  and  in  the  second  case  the 
carrier  of  the  goods  is  the  agent  of  the  pur- 
chaeer. 

Where  there  is  no  agreement,  that  is,  as  to 
rent,  between  the  owner  of  a  property  and 
the  occupant,  the  owner  may  recover  reason- 
able satisfaction  for  the  tenements  which  have 
been  occupied,  in  an  action  for  use  and  occu- 
pation. This,  however,  is  an  implied  contract. 
**  Implied  contracts,*'  says  the  same  author, 
'*  are  such  as  reason  and  justice  dictate,  and 
which,  therefore,  the  law  prettimee  that  every 
man  has  contracted  to  perform;  and,  upon 
this  presumption,  makes  him  answerable  to 
such  persons  as  suffer  by  his  non-perform- 
ance.** For  example,  on  such  presumption 
suits  are  brought  to  recover  back  money  paid 
in  mistake ;  or  through  deceit ;  or  by  extortion : 
or  imposition.  If  a  person  employ  another  to 
do  any  work  or  service,  the  law  implies,  or 
presumes,  that  the  employer  undertook  to  pay 
the  person  he  employed  a  reasonable  compen- 
sation, such  as  is  usually  paid  for  such  work  or 
services  in  the  vicinity  where  the  work  was 
done,  or  the  services  rendered.  The  law  also, 
with  equal  reason  and  justice,  presumes  the 
person  employed  engages  to  do  the  work,  or 
render  the  service  in  such  a  manner  as  such 
work  or  such  services  are  usually  done,  and 
to  be  content  with  the  compensation  usuallr 
paid  in  that  neighborhood  for  such  work 
and  services. 

The  law  raises  a  similar  implication  where 
a  person  buys  goods  from  another  without 
agreeing  upon  the  price  to  be  paid  ;  and  in  an 
infinite  variety  of  other  cases  the  same  pre- 
sumption is  assumed ;  as  on  promissory  notes, 
orders,  due-bills ;  also  to  recover  back  money 
pai4  to  one  acting  under  a  void  authority; 
money  paid,  laid  out,  and  expended  to  the 
use  of  another,  or  at  his  request ;  or  for  money 
had  and  received  by  the  defendant  to  the 
use  of  the  plaintiff;  or  for  goods  sold  and 
delivered ;  or  for  work  And  Tabor  done ;  or 
for  neglect  of  duty  or  non-performance  of  en- 
gagements; as  where  a  person  loses  goods  or 
clothing,  &o.,  at  an  inn ;  or  where  a  common 
carrier,  from  negligence,  fails  to  deliver  the 
property  he  had  b^n  hired  to  convey ;  or  a 
farrier  injures  a  horse  in  shoeing  him ;  or  a 
tailor,  milliner,  shoemaker  or  other  mechanic 
does  the  work  he  has  undertaken  to  do  in  an 
unskilAil  or  unworkmanlike  manner. 

In  these,  and  in  such  like  cases,  though  no 
agreement  shall  have  been  made,  yet  there 
exists  a  legal  liability,  and  the  law  presumes 
that  the  party  promised  to  pay  the  debt,  or 
perform  the  duty,  and  on  failure  the  party 
injured  has  a  right  to  redress.  There  is  also 
an  extensive  class  of  contracts,  implied  by 
reason  and  construction  of  law,  which  arises 
from  the  presumption  that  every  one  who 
undertakes  any  office,  employment,  trust  or 
duty,  contracts  with  those  who  employ  him, 
or  intrust  him,  to  perform  its^uties,  witb 
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lars,(a)  except(&)  in  oases  of  real(c)  contract,  where  the  title  to  lands  or  tenements 
may  come  in  question, (c2)  or  action  upon  promise  of  marriage.  Act  20  March  1810^ 
§1.     Purd.  692. 


^ 


iniegritj,  diligence  and  skill.  If,  from  a  want 
of  any  of  these  qualities,  injury  accrues  to  in- 
dlTiduals,  they  have  their  remedy  by  legal 
proceedings. 

The  legislatnre,  in  conferring  jurisdiction 
on  justices  of  the  peace,  had  in  Tiew  those 
contracts  which  arise  immediately  oat  of  a 
course  of  dealing  between  the  parties,  and  not 
that  sort  of  contract  that  arises  remotely  out 
of  the  compact  of  goremment.  1 3  S.  &  B.  1 03. 
S  P.  R.  395.  And  therefore,  justices  have  no 
jurisdiction  of  an  action  on  a  sheriff's  bond. 
17  8.  &  R.  367.  Or  a  constable's  bond.  4  W. 
215.  Nor  in  debt  against  a  sheriff  for  an 
escape.  13  S.  &  R.  44.  Nor  of  an  action 
against  a  constable  for  not  paying  arrears  of 
rent  out  of  the  proceeds  of  an  execution.  2 
J.  379.  Nor  for  a  militia  fine.  2  Wh.  Dig. 
120,  pi.  50.  Nor  for  a  balance  due  on  a  judg- 
ment of  the  common  pleas.  8  S.  &  R.  343. 
12  S.  &  R.  58.  17  S.  &  R.  369.  Nor  for  the 
penalty  for  not  entering  satisfaction  on  a  judg- 
ment. 13  S.  &  R.  102.  Nor  on  a  judgment 
of  another  justice,  except  in  the  particular 
mode  prescribed  by  the  act.  17  S.  &  R.  369. 
Nor  on  the  judgment  of  a  justice  of  another 
state.  7  W.  314.  (But  see  infra  4.)  Nor  on 
a  derastaTit  by  an  executor.  12  S.  &  R.  58. 
A  forfeited  recognisance.  17  S.  &  R.  370. 
A  bail-bond.  Ibid.  An  action  for  a  legacy. 
12  S.  &  R.  59.  Account  render.  10  S.  &  R. 
227.  5Wh.  452.  Detinue.  IT.  &H.Pr.26, 
note  9.  An  action  against  another  justice  for 
money  collected  in  his  official  capacity.  6  W. 
384.  Or  for  a  tort.  2  P.  R.  292.  1  Ash. 
130,  152.  2  J.  379.  8  W.  179.  Or  for  ju- 
rors' fees.    3  Luz.  Leg.  Obs.  394. 

But  they  have  jurisdiction  in  an  action  on  an 
insoWent  bond.  2  P.  R.  462.  3P.R.  64.  An 
award.  7  Barr  134.  A  bailment.  7  W.  175, 
542.  An  action  for  ground-rent.  3  P.  R.  461. 
For  fees.  4B.  167.  For  the  penalty  for  taking 
illegal  fees.  7  W.  491.  For  unliquidated 
damages  for  breach  of  contract.  1  Phila. 
254.  In  assumpsit  for  carelessness  in  the  per- 
formance of  work.  7  C.  14.  Of  an  action 
against  executors  for  money  paid  by  a  devisee 
which  is  properly  chargeable  on  the  residuary 
estate.  8  C.  309.  Or  against  a  constable  for 
selling  goods  exempt  by  law.    3  Gr.  240. 

(a)  A  plaintiff  may  sue  before  a  justice  for 
a  balance  of  less  than  $100,  although  his  claim 
originally  exceeded  that  amount.  Herbert  v, 
Conrad,  Purd.  592  c.  Where  there  have  been 
mutual  dealings  or  partial  payments  on  ac- 
count, and  the  balance  is  under  |100,  it  has 
ever  been  the  practice  to  sue  before  a  justice. 
I  J.  281.  See  1  W.  &  S.  57.  4  Barr  330.  7 
W.  &S.  434.  3  P.  R.  525.  1  P.  R.  21.  5 
Wh.  94.  16  S.  &  R.  255.  But  where  the 
plaintiff's  demand  has  not  been  reduced  by 
payments  or  by  mutual  dealings  between  the 
parties,  to  the  statutory  standard,  he  cannot 
give  jurisdiction  by  remitting  part,  and  suing 
for  the  balance.  1  Wr.  387.  The  plaintiff 
may  remit  a  part,  or  the  whole  of  the  interest 
due  on  his  claim,  so  as  to  bring  the  case  within 
the  jurisdiction.  9  Wr.  235.    Where,  however, 


both  the  plaintiff's  demand,  and  the  defendant's 
set-off  exceed  |100,  the  plaintiff  cannot  give 
jurisdiction  to  the  justice,  by  admitting  one 
item  of  set-off,  and  disputing  the  residue  of  the 
defendant's  claim.  1  Leg.  Qaz.  91.  A  judg- 
ment will  not  be  reversed^  because  on  appeal, 
a  declaration  is  filed  for  a  greater  sum  than 
1100.  8  Barr  465.  IJ.  282.  1  Wr.  390.  So, 
a  payee  of  several  promissory  notes  amooni- 
ing  in  the  aggregate  to  more  than  1 100,  may 
bring  several  suits  before  a  justice.  6  H.  162. 
In  Erie  county,  the  jurisdiction  of  justices  hss 
been  extended  to  |300  by  act  18  February  1869, 
Purd.  1573 ;  in  Venango  county,  by  act  19 
Febmsiry  1870,  P.  L.  188 ;  and  in  Lawrence' 
county,  by  act  25  February  1870,  P.  L.  254. 
«— .  If  the  justice  have  not  jurisdiction,  the  com^ 
mon  pleas  has  none  on  appeal.  10  S.  &  R. 
227.  1  Wr.  388.  Thus,  if  a  justice  give 
Judgment  for  a  certain  sum  and  interest,  ia 
^e  whole  above  his  jurisdiction,  and  the  de- 
fendant appeal  to  the  common  pleas,  although 
he  there  plead  the  general  issue  and  go  to 
trial,  judgment  will  be  arrested.  1  B.  219. 
The  proceedings  in  the  common  pleas  are  de 
novo  only  as  to  the  pleadings }  the  cause  of 
action  must  continue  the  same.  3  B.  45.  Sea 
2  P.  F.  Sm.  442. 

{b)  «*  Except."    Besides  the  cases  whidi 
the  words  of  the  law  exempt  from  the  juris- 
diction of  justices  of  the   peace,  and  those 
which  judicial  decisions  have  declared  not  to 
be  included  in  it,  there  are  certain  official  sta* 
tions,  as  senators  and  representatives,  which, 
for  a  time,  exempt  the  persons  who  fill  sndir 
stations  fit>m  the  service  of   civil    procsM.' 
There  are  also  certain  civil  duties  which  in*' 
dividuals  are  bound  by  law  to  perform,  or  t9 
be  in  readiness  to  perform ;  as  militia  men, 
jurors,  witnesses,  parties,  &c.,  which,  dnrinf 
their  existence,  exempt  the  individuals  that 
subjected  from  the  service  of  civil  process; 
The  1 8th  section  of  the  1st  article  of  the  ooa* 
stitution  of  Pennsylvania,  declares  that  the 
senators  and  representatfares  of  the  state '  *  shaU,* 
in  all  cases  except  treason,  felony,  and  breaeH 
of  surety  of  the  peace,  be  privileged  from  arreil 
during  their  attendance  at  the  session  of  tfaei^ 
respective  houses,  and  in  going  to,  and  retorn* 
ing  from,  the  same." 

(c)  An  action  for  the  balance  of  the  pur* 
chase-money  of  a  lot  of  ground,  is  such  real 
contract.  3  P.  R.  388.  Or  to  recover  back 
money  paid  on  a  contract  for  the  sale  of  land 
which  is  afterwards  rescinded  because  of  i 
defect  of  title.  2  W.  325.  Or  to  reoovai 
damages  for  a  deficiency  in  quantity  in  ihf 
sale  of  land..  3  R.  325.  But  a  contract  U 
purchase  a  judgment  which  is  a  lien  on  real 
estate  is  not  within  the  exception.  S  H.  359i 
Nor  is  a  contract  for  the  produce'  of  land.  U 
Leg.  Int.  28.  And  by  the  act  of  1814,  juria 
diction  is  given  to  them  in  all  actions  of  tret 
pass  for  injury  to  real  estate ;  excluding  ont] 
those  cases  in  which  the  title  to  land  actnalli 
does  come  in  question ;  of  which  the  defendas 
must  make  oath  before  the  justice.    8  U.  468 

{d)  This  excludes  from  their  cogniftabo 
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If  any  person  or  persons  shall  oommenoe,  sue  or  prosecute  any  suit  or  suits, 
for  any  debt  or  debts,  demand  or  demands  made  cognisable  as  aforesaid,  in  any 
other  manner  than  80  is  directed  by  this  act,  and  shall  obtain  a  verdict  or  judg- 
ment therein  which,  without  costs  of  suit,  shall  not  amount  to  more  than  one 
hundred  dollars,(a)  not  having  caused  an  oath  or  affirmation  to  be  made  before  the 
obtaining  of  the  writ  or  summons  or  capitM,  and  having  filed  the  same  in  the 
prothonotar/s  office  of  such  county,  that  he,  she  or  they,  so  making  oath  or  affirma- 
tion, did  truly  believe  the  debt  due  or  damages  sustained,  exceeding  the  sum  of 
one  hundred  dollars,  he,  she  or  they,  so  prosecuting,  shall  not  recover  costs  in  such 
8uit.(6)    Ibid.  §26. 

Any  justice  of  the  peace  shall  take  cognisance  of  any  matter  or  thing  made 
80  by  this  act,  for  any  sum  exceeding  on^  hundred  dollars,  if  the  parties  voluntarily 
appear  (c)  before  him  ((f)  for  that  purpose,  and  shall  proceed  for  the  recovery 
thereof  by  entering  judgment,  if  confessed,  or  if  submitted  to  him  by  reference ;  (^^ 
but  no  execution  (g)  shall  issue  before  the  expiration  of  one  year  from  the  date  or 
such  judgment,  if  the  party  defendant  be  a  freeholder,  or  shall  have  entered  special 
bail,  and  such  judgments  shall  be  prosecuted  to  recovery  as  other  judgments  by  this 
act  are  made  recoverable :  but  if  it  shall  afterwards  appear,(A)  by  due  proof,  on 


erery  suit  on  a  contract  concerning  or  in  any 
way  connected  with  realty.  8  H.  468.  A 
justice  has  no  jnrisdiction  when  the  title  to 
land  may  come  in  question  directly  or  indi- 
rectly. »  P.  R.  888.  3  Wh.  110.  S  W.  185. 
3  R.  325.  6  H.  240.  As  of  an  action  on  a 
note  given  in  consideration  of  a  right  to  dig  a 
mill-race,  and  conduct  water  across  plaintiff's 
land.  6  W.  387.  It  is  otherwise,  where  such 
note  is  in  the  hands  of  an  indorsee.  5  W. 
483.  But  an  assignee  of  the  contract  cannot 
sae  before  a  jostice.    2  Or.  37. 

(a)  If  the  amount  be  reduced  below  |100, 
by  eridence  of  set-off,  Uie  plaintiff  will  recoTcr 
costs,  without  an  affidavit.  3  S.  &  B.  888.  S 
D.  74.  13  S.  &  B.  287.  16  S.  &  B.  258.  3 
P.  F.  Sm.  93.  And  so,  where  it  is  reduced 
below  1 100,  by  evidence  of  a  special  contract 
to  pay  the  debt  of  a  third  person.  7  W.  346. 
1  W.  38.  But  it  is  otherwise  where  the  amount 
is  reduced  by  direct  payments.  5  Wh.  94.  1 
W.  &  S.  57.  '  1  D.  808,  457.  2  8.  &  B.  530. 
9  W.  &  S.  66.  4  Barr  830.  Where  the  plain- 
M,  in  an  action  in  the  common  pleas  on  a 
contract,  recovers  less  than  1 100,  and  there  is 
nothing  on  the  record  to  show  that  the  demand 
was  reduced  by  set-off,  the  presumption  is  that 
it  was  within  the  jurisdiction  of  a  justice.  1 1 
H.  184. 

(6)  See  9  S.  &  B.  294.  8  C  71.  9  C. 
878. 

(c)  **If  the  parties  voluntarily  appear." 
The  justice  cannot  enter  judgment  on  a  war- 
rant of  attorney,  or  a  judgment  note  or  bond. 
Soch  a  judgment  would  be  void.  The  parties 
must  voluntarily  appear  before  the  magistrate. 
No  writing,  nor  evidence  of  any  kind,  can  be 
taken  as  a  substitute  for  the  appearance  of 
the  parties.  To  confer  jurisdiction,  the  par- 
ties must  appear  without  process.  7  Wr.  247. 
See  2  Gr.  247.  Judgment  being  confessed,  the 
merits  of  it  cannot  afterwards  be  inquired  into 
by  the  justice.  Numerous  authorities  to  sup- 
port these  assertions  may  be  found  among  the 
**  judicial  decisions"  in  this  volume.  They 
are  here  given  to  impress  the  justice  with  the 
absolute  necessity  which  exists  for  his  always 
keeping  strict  watch,  so  that  he  shall  not 
overstep  the  limit  of  his  authority.    In  every 


case,  the  words  of  the  law  are  hit  best,  as  they 
are  his  only  safe,  guide. 

(d)  At  his  office.  1  P.  B.  15.  It  must  ap- 
pear by  the  record  that  the  parties  appeared 
in  person  before  him  and  confessed  the  judg- 
ment. 10  W.  118.  The  plaintiff,  in  such  case, 
may  api)ear  by  hb  agent,  and  enter  a  confes- 
sion of  judgment,  for  a  sum  exceeding  |100. 
1  C.  145. 

(«)  A  justice  has  no  jurisdiction  of  a  con- 
tested claim  exceeding  1 100,  and  cannot 
acquire  it  by  consent.  1  S.  &  B.  27.  2  S.  & 
B.  489.  4  8.  &  B.  190.  The  psrties  must 
agree  on  the  sum  for  which  judgment  is  to 
be  entered,  or  leave  it  to  the  justice  to  ascer- 
tain from  mutual  accounts,  admitted  to  be 
fair  and  just.  1  S.  &  B.  27-31.  The  justice 
cannot  appoint  referees  to  decide  on  such  a 
claim.  1  S.  &  B.  27.  And  an  award  in  such 
case  could  not  be  susuined.  2  8.  &  R.  489. 
But  the  parties  may  cure  the  defect  by  a  sub- 
sequent voluntary  confession  of  judgment.  8 
W.  235.  No  appeal  lies  from  such  a  judg- 
ment. 4  8.  &  B.  190.  Nor  can  the  justice 
open  it,  and  inquire  into  the  merits.  3  W. 
381. 

(g)  The  justice  has  jurisdiction  of  proceed- 
ings against  a  constable  for  a  false  return  to 
an  execution  issued  on  such  judgment.  15  8. 
&  B.  75. 

(A)  Where  a  judgment  is  confessed  before 
a  justice  of  the  peace,  for  a  sum  exceeding 
1 100,  it  is  not  sufficient,  in  order  to  certify 
the  case  into  the  court  of  common  pleas  for 
trial,  under  this  section,  that  a  creditor  of  the 
defendant  should  make  affidavit,  that  there  is 
just  cause  to  believe  the  judgment  was  con- 
fisssed  for  the  purpose,  and  with  a  view  to 
defraud  just  creditors  ;  but  the  justice  must 
certify  that  he  is  satisfied,  by  due  proof,  that 
there  is  just  cause  for  such  belief.  Gluyas  v. 
Freudenvoll,  Common  Pleas,  Philadelphia, 
July  8,  1858,  MS.  But  if  the  justice  so  cer- 
tify, the  court  cannot  go  behind  his  certificate, 
and  inquire  how  he  made  up  his  mind,-^ 
whether  after  hearing  and  evidence,  or  by  ex 
parte  affidavit ;  they  must  take  the  certificate 
to  be  sufficient.  Woodward  v.  Bower,  Common 
Pleas,  Philadelphia,  July  10,  1848.     MS 
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oath  or  affirmation,  that  there  is  just  cause  to  helieve  that  any  such  judgment 
confessed  for  the  purpose,  and  with  a  view  to  defraud  just  creditors,  it  shall  be  die 
duty  of  the  justice  to  transmit  a  certified  transcript  of  his  pn)oeeding  to  the  pfo- 
thonotary  of  the  proper  county,  who  shall  file  the  same  for  adjudication  of  the  co«it 
of  common  pleas,  whose  judgment  thereon  shall  be  final;  and  if  on  trial  of  the 
merits  (a)  of  the  cause,  it  shall  be  found  that  the  sum  for  which  judgment  was 
confessed  was  not  actually  due  at  the  time,  both  parties,  if  both  shall  have  been 
privy  to  the  fraud,  shall  each  pay  a  fine  equal  to  the  amount  of  such  fraudnlent 
judgment,  and  also  pay  the  reasonable  oosts  and  expenses  of  the  party  prosecnting, 
or  in  any  case  of  inability  to  pay  such  fine  and  costs,  shall  be  imprisoned  for  any 
time  not  exceeding  six  months;  but  if  it  shall  appear  on  such  trial,  that  the  jndg* 
ment  was  just,  the  party  prosecuting  shall  pay  all  the  costs  of  suit  and  the  reason- 
able costs  of  the  parties  to  such  judgment.     Ibid.  §  14. 

2.  In  Actian$/or  Rent, 
The  powers  of  justices  of  the  peace  shall  extend  to  all  cases  of  rent,  not 
exceeding  one  hundred  dollars,(&)  so  far(c)  as  to  compel  the  landlord  to  defalcate,  or 
set  ofi*,  the  just  account  of  the  tenant  out  of  the  same,  but  the  landlord  may  wmiTe 
further  proceedings  before  the  justice,  and  pursue  the  method  of  distress  in  the 
usual  manner,  for  the  balance  so  settled ;  but  if  any  landlord  shall  be  ooovieted, 
after  such  waiver,  in  any  court  of  record,  of  distraining  for,  and  selling  more  than 
to  the  amount  of  such  balanoe,((f)  and  of  detaining  the  surplus  in  his  handj^  he 
shall  forfeit  to  the  tenant  four  times  the  amount  of  the  sum  detained :  Provided^ 
That  no  appeal  shall  lie  (e)  in  the  case  of  rent,  but  the  remedy  by  replevin  Bhall 
^    remain  as  heretofore.     Ibid.  §  20. 

.y^       The  said  justices  of  the  peace  and   aldermen  shall  have  original  jurisdiction 
^   of  all  cases  of  rent,(^)  not  exceeding  one  hundred  dollars,  to  be  recovered  as  debts 
of  simikr  amount  arc  recoverable.(A)     Act  22  March  1814,  §  6.     Purd.  593. 

8.  In  Actions /or  Penalties.({) 

The  aldermen  and  justices  of  the  peace  of  every  city,  incorporated  township  and 
borough  in  this  commonwealth,  shall  have  power  to  hear  and  determine  all  actions 
of  debt  for  penalty,  for  the  breach  of  any  ordinance,  by-law  or  regulation  of  snefa 
city,  township  or  borough,  in  the  same  manner,  and  subject  to  the  same  right  of 
appeal  (k)  as  debts  under  one  hundred  dollars ;  and  such  actions  shall  be  institnted 
in  the  corporate  name  of  such  city,  township  or  borough.(/)  Act  15  April  1835, 
§  7.     Purd.  693. 

In  all  cases  of  the  breach  of  any  by-laws  of  any  city,  borough,(m)  town  or  corpo- 

(a)  When  a  case  is  certifled  intocoart,  under  ih  (g)  An  action  of  covenant  for  groand-reat 

thb  Mction,  the  practice  is  either  to  form  a  n  within  the   act.     3  P.  R.  461.     And    SDcfa 

feigned  issue,  or  to  try  the  case  on  the  justice's  action  may  be  brought  against  an  assignee  of 

transcript  without  pleadings,  4  R.  110.    The  the  land.     9  H.  450. 

court  of  common  pleas  of  Philadelphia  county         (h)  If  the  defendant,  before  the  trial  of  tiie 

have  decided  that,  on  the  trial,  the  plaintiff  action,  shall  make  oath  that  the  title  to  landa 

must  make  out  his  case  by  competent  evidence  will  come  in  question,  it  is  the  duty  of  the 

as    though    the    case    had    been    original Ij  justice  to  dismiss  the  case,  under  {  2  of  Mm 

brought  in  the  common  pleas.     When  a  judg-  act.    4  P.  L.  J.  351      Justices  have  no  jiuia- 

ment  alleged  to  be  fraudulent  is  opened,  with-  diction  of  a  claim  for  rent  where  the  title  to 

out  terms,  the  plaintiff  must  establish  his  case  the  real  estate  from  which  it  issued  comea  into 

as  if  no  judgment  had  been  entered.    The  bur-  question.     6  H.  240. 
den  of  proof,  in  such  case,  is  on  the  plaintiff.         (t)  See  tit.  Penalties. 

2  Qr.  121.    But  see  12  C.  162;  9  P.  F.  Sm.         (k)  There  is  no  right  of  appeal  where  tiie 

223 ;  and  Oilp.  404.  penalty  claimed  is  less  than  $5.33 ;   and    in 

(6)  See  2  Luz.  Leg.  Obs.  324.  such  a  case,  the  court  dismissed   the  appeal, 

(c)  It  seems,  that  he  cannot  proceed  to  although  more  than  two  years  had  elapsed, 
judgment  and  execution.     4  Y.  237.  and  the  plaintiff  had  filed  a  declaration  mnd 

(d)  The  decision  is  primdfacU  evidence,  on  entered  a  rule  to  plead.  Northern  Liberties  r, 
the  issue  of  no  rent  in  arrear,  in  favor  of  a  Crocks,  Com.  Pleas,  Phila.,  December  1848, 
stranger  whose  goods  were  levied  on.  1  R.  MS.  Where  an  appeal  does  not  lie,  no  wair^r 
435.  will  give  jurisdiction.     1  Ash.  168.     5  U.  89. 

(«)  Ko  appeal  lies  by  the  tenant.     1  Br.  69.  4  S.  &  R.  190. 

But  the  court  of  common  pleas  of  Philadelphia  (/)  An  action  yui  tcm  cannot  be  sustained, 

county  have  held,  that  the  landlord  is  not  de-  1  Phila.  R.  251. 

prived  of  the  right  of  appeal  by  this  proviso.  (m)  By  act  3  April   1851,  {  32,  fines  and 
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rate  body  within  this  commonwealth^  subjecting  the  offender  to  a  penalty  or  fine 
therefor,  suits  for  the  recovery  thereof  may  be  maintained  before  any  justice  of  the 
peace  or  alderman,  in  like  manner  as  suite  for  the  recovery  of  debts  under  the  sum 
of  ooe  hundred  dollars  may  now  be  maintained  before  them :  Provided,  The  parties 
shall  have  the  right  to  appeal  as  in  other  cases.    Act  5  April  1849,  §  7.    Purd.  594. 

4.  In  Actions  on  Foreign  Judgments. 

The  justices  of  the  peace  of  this  state  shall  have  jurisdiction  in  actions  of  debt, 
oa  demands  not  exceeding  one  hundred  dollars,  founded  on  the  judgment  or  judg- 
ments of  any  justice  of  the  peace  of  any  adjoining  state,  where  a  similar  jurisdic- 
tion is  given  to  justices  by  the  laws  of  such  state,  founded  on  the  judgment  or 
judgments  of  justices  of  the  peace  in  this  state:  Provided,  That  it  shall  appear 
by  a  copy  of  the  record  or  docket-entry  of  the  proceedings  had  before  such  justices, 
certified  and  authenticated  as  hereinailer  mentioned,  that  the  original  cause  of 
action  was  such  as  by  the  laws  of  this  commonwealth  would  have  been  within  the 
jurisdiction  of  the  justices  of  the  peace  thereof.  Act  27  February  1845,  §  3, 
Purd.  594. 

The  plaintiff,  or  the  party  in  interest,  in  such  oases  shall,  as  evidence  of  his 
demand,  produce  on  the  trial  a  copy  of  the  record  or  docket-entry  of  the  proceed- 
ings had  before  the  justice  who  tried  the  original  action, (a)  with  his  affidavit 
thereto  annexed,  certifying  the  same  to  be  a  true  and  full  copy  of  the  record  of  the 
proceedings  had  before  him,  and  that  the  judgment  remains  in  force,  and  has  not 
to  his  knowledge  been  vacated,  annulled  or  in  any  manner  satisfied ;  and  further 
certified  by  the  clerk  of  the  court  of  common  pleas,  or  clerk  of  the  county  where 
such  justice  keeps  his  office,  under  the  hand  of  such  clerk,  and  seal  of  the  court 
or  county,  that  the  person  before  whom  the  proceedings  purport  to  have  been  had, 
was  at  the  time  an  acting  justice  of  the  peace  of  such  county  duly  appointed  or 
elected  and  qualified  according  to  law :  Provided,  That  the  defendant  shall  have 
the  right  to  make  the  same  defence  to  the  action  upon  said  judgment  as  he  was 
originally  entitled  to  make  to  the  claim  or  demand  upon  which  it  was  founded. 
Ibid.  §  4. 

The  copy  of  the  proceedings  aforesaid  shall  be  kept  by  the  justice  who  shall 
try  the  case,  as  a  part  of  the  record,  and  it  shall  be  a  part  of  the  record  of  the  pro- 
oeediogs  of  such  justice.     Ibid.  §  5. 

III.  Prockedinos  in  civil  causes. 
1.    Of  the  Process  and  Service, 
The  said  justices  are  hereby  respectively  empowered  and  required,  upon  com- 
plaint being  made  (h)  to  any  of  them  touching  any  such  demand  as  aforesaid,  to 
issue  a  summons,  if  the  party  complained  of  (c)  be  a  freeholder,  if  not,  either  a  sum- 
mons or  a  warrant  of  arrest, (cQ  directed  to  the  constable  (e)  of  the  township,  ward 

penalties  under  the  ordinances  of  any  borough,  the  party  who  denies  is,  that  disproof  can  be 

are    recoverable    before    any  jastice    of   the  readily   had,  by  calling  the  person,    whose 

peace  of  the  borough;  and  to  be  paid  over  to  identity  is  contested,  into  court."    2  Barr  183. 

the  treasurer  for  the  use  of  the  corporation.  And  see  3  W.  C.  C.  R.  301.     12  Verm.  9.    4 

Pord.  122.  Monr.  451,  526.    2  P.  L.  J.  302.    2  Am.  L.  B. 

(a)  It  would  be  advisable  in  actions  brought  499.     2  £q.  Ca.  Abr.  585.     18  N.  Y.  87. 

under  this  act,  wherever  it  is  practicable,  to  (6)  *'Uponcomplaint  being  made."  Acorn- 

hjire   some   evidence  of  the  identity  of  the  plaint  roust  be  made  to  the  justice  by  some 

defendant    with    the    person    against    whom  person  in  his  own  case,  or  as  the  attorney  or 

judgment  was  obtained  in  the  other  state,  agent  of  another,  before  he  is  authorized  to 

On  this  subject,  Chief  Justice  Gibbon,  deliver-  issue  process.     He  cannot  enter  a  judgment 

ing  the  opinion  of  the  supreme  court,  says —  on  a  warrant  of  attorney.     1  B.  105. 

**  Identity  of   name    is    ordinarily,    hvt   not  (c)  If  the  constable  add  new  names  to  the 

olwaifM^primd  facie  evidence  of  personal  iden-  summons,  without  authority  of  the  justice,  it 

tity.    The  authorities  on  this  subject  may  be  vitiates  the  whole  process.     1  Luz.  Leg.  Obs. 

consulted  in  Sewall  v.  Evaus  (14  Ad.  &  Ellis  38. 

632),  from  which  Lord  Dkmman,  and  the  other  (<f)  A  justice,  since  the  passage  of  the  act 

judges  of  the  Queen's  Bench,  concluded  that  of  1842,  can  only  issue  a  warrant  of  arrent  in 

identity  of  name  is  something  from  which  an  cases  of  trespass  or  trover,  for  the  recovery 

mferenoe  may  be  drawn,  unless  the  name  were  of  money  collected  by  a  public  officer,  or  for 

a  venf  common  one,  or  the  transaction  remote;  official  misconduct, 

and  the  reason  given  for  casting  the  onus  on  (e)  *' Directed   to   the   constable."     The 
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or  diBtriot  where  Uie  defendant  nsoally  resides  or  ean  be  foond,  or  to  ibe  Mii 
eenstable  most  oonvenient  to  the  defendant ;  (a)  if  on  a  snmmoos,  commanding  his 
to  cause  the  said  defendant  to  appear  before  tbe  said  jostice  on  a  certain  daj  tbereis 
to  be  ezpre88ed,(6)  not  more  than  eight  nor  less  than  five  days  after  the  date  of  the 
summons ;  (c)  and  the  senrice  on  the  defendant  shall  be  by  producing  die  origuai 
summons  to,  and  informing  him  of  the  contents  thereof,  or  leaving  a  copy  of  it  at 
his  dwelling-house  (d)  in  the  presence  of  one  or  more  of  his  family  (e)  or  neighUn, 
at  least  four  days  before  the  time  of  hearing  ;(j^)  but,  if  on  a  warrant  of  arrest, 
forthwith  on  the  service  of  the  same :  Provided  nevertheUu^  That  in  all  cases  where 
a  warrant  or  caputs  is  issued  against  the  person  of  a  debtor,  it  shall  and  may  be 
lawful  for  the  proper  constable  of  the  township,  ward  or  district  to  take  bail  for  tbe 
appearance  of  the  defendant  before  the  justice  from  whom  said  warrant  or  o^nof 
may  have  been  issued,  in  the  following  words:  "  We,  A.  B.  and  C.  />.,  art  k^ 
and  firmly  bound  unto  E.  F.,  constable  of  ,  or  order,  in  the  sum  of  . 

on  condition  that  the  said  A.  B.  shall  be  and  appear  before  O,  ff..  Esquire,  jmtiet 


of  the  peace  in  the  said  township  of  • 


on  the 


answer  < 


in  a  plea  • 


Witness  our  hands  the  - 


day  of 

'  day  of ' 


And  if  on  the  return  of  the  said  warrant  or  capias,  the  defendant  shall  not  app^ 
und  enter  bail  before  the  justice  in  the  nature  of  special  bail,  the  constable  maj 
assign  the  obligation  to  the  plaintiff,  if  he  will  ilccept  the  same,  which  obligitiot 
may  be  sued  in  the  name  of  the  plaintiff,  as  assignee  of  the  said  constable ;  hat  if 
the  bail  for  the  appearance  so  taken  by  the  constable  shall  be  insufficient,  the  coa- 
stable  shall  be  liable  therefor,  as  sheriffs  now  are,  to  the  plaintiff  or  plaintiffii  named 
in  the  warrant  or  capias,  notwithstanding  such  assignment ;  but  if  thox  defendaot 
shall  appear  and  enter  special  bail,  the  justice  may  proceed  to  a  final  determioatioo 
of'  the  suit,  according  to  law,  and  after  judgment  such  bail  shall  be  proceeded 
against  by  scire  facias,(h)  and  shall  be  liable  in  the  same  manner  as  special  baii 


magistrate  cannot  legally  direct  his  ciril  pro- 
cess to  any  other  person  or  description  of 
persons,  than  those  by  law  specially  aatho- 
rized  to  serve  them.  A  constable  may,  but  a 
justice  may  not,  depute  another  to  serve  a 
civil  warrant  at  the  request  and  risk  of  the 
plaintiff.  There  is  no  such  authority  vested 
in  the  justice. 

(o)  It  is  the  universal  practice  for  justices 
to  issue  their  precepts  to  any  constable  of  the 
county.  7  S.  &  B.  858-54.  And  his  sureties 
are  bound,  though  he  be  not  the  constable  of 
the  proper  township.  7  S.  &  B.  349.  A  pre- 
cept directed  to ,  constable,  if  executed 

by  the  proper  officer,  is  well  directed.  6  B. 
123.  But  the  constable  of  one  township  who 
sells  property  under  an  execution  directed  to 
the  constable  of  another  township,  is  a  mere 
trespasser,  and  his  acts  are  utterly  void.  8 
Barr  349. 

(6)  The  summons  Is  to  be  returnable  "on 
a  certain  day  therein  to  be  expressed."  The 
•form  and  manner  of  service,  and  the  consta- 
ble's return  of  this  process,  may  be  found 
fully  set  forth  under  the  title  '*  Summons.*' 
**If  a  warrant  shall  issue,**  it  becomes  the 
duty  of  the  constable,  or  his  deputy,  forth- 
with, on  the  arrest  of  the  defendant,  to  take 
him  before  the  justice,  unless  he  shall  give 
bail,  in  the  form  set  forth  in  the  second  sec- 
tion of  the  act  now  under  consideration. 

(c)  In  case  of  non-residents  from  two  to 
four  days  ;  infra,  2.  In  computing  the  time, 
both  the  day  of  the  issuing  and  the  return- 
day  are  to  be  counted.  5  H.  48.  But  see  5 
C.  524-5.     4  Wr.  372.     21  Leg.  Int.  4. 

(d)  If  the  defendant  does  not  appear,  and 
thereby  waive   any  defect  in  the  service  of 


the  summons,  it  is  essential  that  the  ooDstt- 
ble*s  return  should  substantiaUy  follow  the 
words  of  the  act,  or  the  proceedings  vill  be 
reversed  t>n  certiorort,  although  soed  oat  more 
than  twenty  days  after  the  judgment  it  res- 
dered.  In  such  case,  the  defendant  is  not  ti 
court,  and  all  the  subsequent  proceedmgt  tit 
erroneous.  A  return  to  a  summons,  of  **per- 
aonalljf  $erved,**  or  •*  served  a  copy  <m  df/ew^- 
awt,^*  is  insufficient,  where  the  defendant  don 
not  appear.  So  a  return  o(  ^'  l^  a  capf  <i 
drfendanVe  boarding-ktmrn,'^  is  insnfficieii; 
and  so,  also,  is  a  return  of  "copy  served  t» 
dtfemkmt,'*  Com.  Pleas,  Phila.,  Nov.  14, 
1848,  per  Kino,  President.  MS.  2  Ftn* 
232,  285.  Purd.  413,  n.  3  Pitts.  L.  X  301. 
21  Leg.  Int.  840.  But  a  judgment  rendered 
on  such  insufficient  return,  although  irregaltr« 
is  not  void.  6  H.  120.  See  3  Am.  h.  B. 
248.  A  return  of  service  **per8omdly  os  ^ 
fendant  at  ki$  dwelling-himse,  by  leaving  a  a>p$ 
of  the  original  swnmons  and  making  btoim  At 
contents  thereof,  *  *  is  sufficient.  4  P.  F.  Sm.  90. 
The  defendant's  dwelling-house,  within  the 
meaning  of  the  law,  is  one  in  which  he  then 
actually  resides,  though  he  may  be  temporsiilj 
absent  therefrom.     17  Pitts.  L.  J.  162. 

(e)  It  is  not  necessary  that  the  retnrB 
should  show  that  the  copy  was  left  with  ta 
adult  member  of  the  family.    2  Phila.  S&d* 

(y)  Unless  process  be  served  before  the 
return  day,  the  proceedings  before  a  justice 
are  coram  non  judice^  and  void.  8  Barr  410. 
4  Corost.  379.     1  Phila.  427-8. 

(A)  A  Hci.fa.  is  to  be  served  in  the  8i«« 
manner  as  a  summons.  1  Phila.  252-4.  It 
roust  be  issued  by  a  ju>tice  of  the  county  ^hcrt 
the  bail  resides.     5  P.  L.  J.  431. 
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m  n  fitble,  in  cases  in  the  courts  of  common  pleas,  and  may  snrrender  the  prin- 

Eybii  to  the  jail  of  the  proper  county  within  ten  days  (a"\  after  the  service  of  the 
mn  fad<u^  in  the  discharge  of  the  hail :  nevertheless,  the  hail  to  the  constable 
p^  enter  sufficient  special  bail  to  the  suit,  or  cause  it  to  be  entered  at  the  return 
warraot  or  capiat  in  discharge  of  the  obligation,  where  the  defendant  may 
or  reiuse  to  appear,  in  which  case  the  justice  may  proceed  in  the  same 
,  as  if  the  defendant  had  appeared.  "Act  20  March  1810,  §  2.  Purd.  694. 
[A  certified (6)  copy  of  such  recognisance,  by  the  justice  of  the  peace,  shall  be 
icient  authority  for  the  special  bail,  or  any  person  authorised  by  him,  to  take 
prmcipal  within  this  commonwealth,  and  to  deliver  him  to  the  jail  of  the  county 
n  the  proceedings  were  had,  and  the  jailer  and  sheriff  are  hereby  directed  to 
i  him,  and  keep  such  principal  so  surrendered,  together  with  the  bail-piece 
which  the  surrender  was  made,  until  he  shall  be  discharged  by  law :]  and 
t  DO  appeal  shall  be  made  from  the  justice,  and  the  special  bail  do  not  surren- 
the  body  of  the  defendant  to  the  jail  of  the  county,  for  which  he  shall  have 
lority  la  above  directed,  on  or  before  the  return  day  of  the  scire  facias  issued 
the  justice  against  such  bail,  and  cannot  show  sufficient  cause  why  he  should  be 
lented,  the  justice  shall  enter  judgment  and  issue  execution  without  stay  against 
ifor  the  same.  Ibid.  §  5. 
No  execution  issued  on  any  judgment  rendered  by  any  alderman  or  justice  of  the 
■ee,  apoo  any  demand  arising  upon  contract,  express  or  implied,  shall  contain  a 
e  authorising  an  arrest  or  imprisonment  of  the  person  against  whom  the  same 
ii8ae,(c)  unless  it  shall  be  proved  by  the  affidavit  of  the  person  in  whose  favor 
execution  shall  issue,  or  that  of  some  other  person,  to  the  satisfaction  of  the 
krmao  or  justice  of  the  peace,  either  that  such  judgment  was  for  the  recovery 
Moej  collected  by  any  public  officer,  or  for  official  mi80onduct.(cf)  Act  12  July 
42,  §23.    Purd.  595. 

To  eapioi  or  warrant  of  arrest  shall  issue  against  any  defendant  in  any  case  in 
ih,  by  the  provisions  of  the  preceding  section,  an  execution  on  the  judgment 
vered  could  not  be  issued  against  the  body,  and  whenever  a  capias  or  warrant 
tficflt  in  such  ease  shall  issue,  the  like  affidavit  shall  be  required  as  for  the  issu* 
I  of  as  execution  by  the  provisions  of  said  section.  Ibid.  §  24. 
iO  sammons  issued  by  any  alderman  or  justice  of  the  peace,  may  designate  the 
of  the  day  between  which  the  same  shall  be  returnable;  and  if  either  of  the 
fail  to  appear  during  the  time  so  designated,  it  shall  be  lawful  for  the  said 
in  or  justice  of  the  peace  to  render  judgment,  or  otherwise  determine  the 
as  is  provided  by  law.    Act  26  April  1855,  §  1.    Purd.  595. 

2.  Process  %n  case  of  Non-Residents, 
IThcDever  a  plaintiff  shall  reside  out  of  this  commonwealth,  he  may,  upon  giving 
1^  with  sufficient  surety,  for  the  payment  of  all  costs  which  he  may  become  lia- 
to  pty,  in  the  event  of  his  failing  to  recover  judgment  agaiost  the  defendant, 
t tafias  or  warrant  of  arrest,  if  he  shall  be  entitled  to  such  writ,  on  making 
tSdtrit  required  in  the  2dd  section  of  this  act,  or  a  summons  which  may  be 
ik  retamable  not  less  than  two  nor  more  than  four  days  from  the  date  thereof, 
\  shall  be  served  at  least  two  days  before  the  time  of  appearance  mentioned 
»,  aad  if  the  same  shall  be  returned,  personally  served,  the  justice  or  alder- 
iaidng  the  same,  may  proceed  to  hear  and  determine  the  case  in  the  manner 
'     aikwed  by  law.   Act  12  July  1842,  §  25.  Purd.  595. 

(>)  See  1  Ash.  74.     5  S.  &  R.  399.  charged  on  habeas  corpas.    Martin's  Case, 

(A  IVoolj  part  of  this  section  that  is  in  Com.  Pleas,  Phila.,  15  April  1S54.  MS.    See 

^btbe  eonelnding  portion,  providing  for  1  D.  135.    4  T.  237,  240. 
■^  of  jadgment  against  special  bail,  in        (d)  Women  are  not  reliered  from  arrest  for 

M  in  vhich  the  justice   is   authorized  to  debt  by  this  act,  but  by  that  of  19  February 

ftiflB^jaior  warrant  of  arrest.  1819,(7  Sm.  150),  which  provides  that  no 

&)  hi  la  action  for  a  penalty,  which  is  female  shall  be  arrested  or  imprisoned  for  or 

■4  to  be  recovered   "as  debts  of  like  by  reason   of  any  debt  contracted   after  its 

■Wire  by  law  recoverable,"  the  defend-  passage.     And  this  provision  is  re-enacted  by 

a  not  liable  to  arrest;  an  execution,  in  the  act  13  Jnne  1836,  §  6,  (P.  L.  573.)    Mor- 

icsK,  authorizing  the  imprisonment  of  the  ton   v.  Hofheimer,   District,   Phila.^_6   June 

^noaiiToid,  and  the  defendant  may  be  dis-  i860.  MS.     And  see  1  Ash.  37^^^  (^OOQ Ic 


92  ACTIONS  AT  LAW. 

Whenever,  by  the  provisions  of  the  24th  section  of  this  act,  no  capias  can  is 
and  the  defendant  shall  reside  out  of  the  coantj,(a)  he  shall  be  proceeded  against 
by  summons  or  attachment,  returnable  not  less  than  two  nor  more  than  foar  days 
from  the  date  thereof,(6)  which  shall  be  served  at  least  two  days  before  the  tirac 
of  appearance  mentioned  therein.(c)     Ibid.  §  26. 

Where  any  person  or  persons,  not  being  residents  of  this  commonwealth,  shall 
engage  in  business,(c?)  in  any  county  within  this  commonwealth,  and  not  being  in  tb< 
county  at  the  time  of  the  issuing  of  any  writ  or  process  against  such  person  or  per- 
sons, it  shall  be  lawful  for  the  officer  charged  with  the  service  thereof,  to  serve  any 
writ  of  summons,  or  any  other  mesne  process,  in  like  manner  as  summons  are  served, 
upon  the  agent  or  clerk  of  such  defendant  or  defendants  at  the  usual  place  of  hosi- 
ness,  or  residence  of  such  agent  or  clerk,  with  the  same  effect  as  if  served  upou 
the  principal  or  principals  personally :  Provided^  That  before  final  judgment  is 
entered  in  any  case  under  this  act,  actual  notice  in  writing  shall  be  given  to 
the  party  defendant,  of  such  action,  and  the  nature  thereof;  proof  of  which  notice 
shall  be  made  by  the  production  of  a  copy  of  such  notice,  and  the  oath  or  affirma- 
tion of  the  plaintiff,  or  other  person,  to  the  service  thereof,  to  the  magistrate  or 
court  before  which  such  action  may  be  pending.     Act  2  April  1856,  §  1.     Purd.  31. 

When  any  person  or  persons  not  being  residents  of  this  commonwealth,  khall 
engage  in  business  in  any  county  of  this  commonwealth,  it  shall  and  may  be  lawful 
for  the  officer  charged  with  the  execution  of  any  writ  or  process  issued  out  of  any 
of  the  courts  of  this  commonwealth,  to  serve  the  same  upon  any  clerk  or  agent  of 
such  person  or  persons,  at  the  usual  place  of  business  or  residence  of  such  agent  or 
clerk,  with  like  effect  as  though  such  writ  or  process  was  served  personally  upon 
the  principal.    Act  21  April  1858,  §  1.     Purd.  31. 

8.  Amicahle  Actions. 
The  said  aldermen  and  justices  shall  take  cognisance  by  amicable  suit  of  aD 
causes  of  action  within  their  jurisdiction,  whether  such  jurisdiction  arises  from  this 
act  or  from  an  act  to  amend  and  consolidate,  with  its  supplements,  the  act  entitled 
**  An  act  for  the  recovery  of  debts  and  demands  not  exceeding  one  hundred  doUarSy 
before  a  justice  of  the  peace,  and  for  the  election  of  constables,  and  for  other  pox- 
poses.''    Act  22  March  1814,  §  7.     Purd.  595. 

4.  Judgments  hif  Default. 
In  case  the  defendant  does  not  appear  (e)  upon  summons,  on  the   day  ap- 

(a)  This  does  not  anthoriie  them  to  issne  rather  without  moch  loss  of  time  to  pastiea 

attachments  against  the  property  of  persons  and  witnesses,  if  the  law  did  not  acknowledge 

not  residing  within  the  state.  1  H.  138.  and  sanction  generally  recognised   diruioea 

(6)  If  a  non-resident  of  the  county  be  sued  of   days   as  well   as  days  themselTos.      Fcvr 

by  a  long,  instead  of  a  short  samroons,  the  example,  it  is  believed  tnat  every  justice  of 

judgment  is  void ;  the  justice  thereby  acquir-  peace,  in    Pennsylvania,  when  he    issues    a 

ing  no  jurisdiction  of  the  person  of  the  de-  summons,  appoints  an  hour,  as  well  as  a  dav, 

fendant.    5  Hill  285.    4  N.  Y.  384.    3  Lua.  at  which  he  requires  the  parties  to  appear,      fa 

Leg.  Obs.  80.  some  districts,  as  in  the  city  of  Philadelphia, 

(c)  See  title  *'  Attachment  against  Absent  the  hour  having  arrived  at  which  the  parties 

and  Fraudulent  Debtors."     And  Purd.  31.  are  required  to  appear,  half  an  hour  longer  is 

{d)  See  1  Leg.  Gaz.  131.     This  does  not  in-  allowed,  if  the  parties  are  not  present    and 

elude  one  who  merely  offers  for' sale,  through  ready  to  go  on,  before  the  justice  proceeds  to 

an  agent,  town  lots  situate  in  the  county  in  hear  the  case.     In  other  districts,  it   is  prob> 

which  suit  is  brought.  Ibid.  able,  there  are  other  points  of  time  establislfeed 

(e)  '*In  case  the  defendant  does  not  ap-  by  custom,  before  the  arrival  of  which    the 

pear.'*      This  section  is    full  and    clear  in  justices  do  not  proceed  to  give  judgment.      The 

directing  the  justice  how  he  is  to  proceed,  time  having  at  length  arrived,  and  the  plain^ 

what  order  he  is  to  take,  **  if  the  defendant  titf  being  present,  and  the  defendant,  on  beinj^ 

does  not  appear,"  and  also,   **  in   case   the  called,  failing  to  answer,  the  justice  proceedj 

plaintiff  does  not  appear,"   at  the  time  at  to  hear  and  examine  the  proofs  and  al  legations 

which  the  process  issued  requires  their  attend-  of  the  plaintiff,  and  then  gives  judgment  bv 

ance,  or,  to  use  the  language  of  the  law,  '^on  default,    publidif,    against    such    defendant, 

the  day  appointed."     It  is  a  generally  received  '*  In  case  the  plaintiff  does  not  appear,'*  and 

maxim,  that  '*  the  law  knows  no  fractions  of  a  the  defendant  does,  the  justice,  if  required, 

day."     The  business  in  the  office  of  a  justice  may  give  judgment  of   nonsuit  against    the 

of  the  peace  could  not  however  be  transacted,  plaintiff;  or  he  may,  for  sufficient  caase,  or  by 

with  any  tolerable  convenience  to  parties,  or  consent  adjourn  the  hearing  to  another  time. 
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pointed,  the  justice  may,  on  due  proof,  by  oath  or  affirmation,(a)  of  the  service  of  the 
snmxnoDs  as  aforemeutioDed,  proceed  to  give  judgment  by  default,(6)  publicly, 
against  such  defendant,  allowing  twenty  days  as  aforesaid  for  an  appeal,  where  the 
defendant  be  a  freeholder,  before  any  further  proceedings  are  had ;  but  in  case  he 
is  not  a  freeholder,  the  justice  may  then  issue  an  execution,  directed  to  a  constable 
as  aforesaid,  who  shall  proceed  as  in  other  cases;  but  if  the  defendant,  within 
twenty  days  after  such  judgment,  shall  enter  fspecial]  bail,  and  pay  the  costs 
accraed  on  the  execution,  he  shall  Uien  be  entitlea  to  an  appeal  (c)  or  stay  of  execu- 
tion, in  the  same  manner  as  though  the  bail  had  been  entered  at  the  time  of  render- 
ing such  judgment :  and  in  case  the  plaintiff  does  not  appear,  either  in  person  or 
bj  agent,  to  substantiate  his  charge,  the  justice  may  then,  or  at  such  other  day  as  he 
may  judge  reasonable,  proceed  to  give  judgment  against  him  by  nonsuit,(«^)  for  the 
costs,  and  fifty  cents  per  day  for  the  reasonable  costs  of  the  defendant,  for  his 
trouble  in  attending  such  suit.     Act  20  March  1810,  §  6.     Purd.  596. 

5.    Of  the  Trial  hefare  the  Justice, 
If  the  parties  appear  («)  before  the  justice,(^)  either  in  person  or  by  agents,(^) 
the  justice  shall  proceed  to  hear  their  proofe  and  allegations,(t)  and  if  the  demand 


(d)  To  sustain  a  jndgment  by  default,  it 
noait  appear  by  the  record,  that  the  constable 
was  sworn  to  his  return.  Pitzgibbons  v.  Es- 
sen, Com.  Pleas,  PhUa.,  10  March  1S62.  MS. 
Due  proof  of  the  serrice  of  process  is  essential 
to  confer  jurisdiction.    3  Las.  Leg.  Obe.  80. 

z (6)  He  must  first  hear  eridenee  in  support 

^of  the  plaintiff's  claim :  the  law  says  he  shall 
give  judgment,  after  hearing  the  parties,  their 

rwfM  and  allegations.  1  Phila.  519.  8  Pitta. 
J.  385.     1  Pennington  320,  322. 

(c)  See  1  Ash.  408.  The  entry  of  bail  for 
an  appeal,  though  it  may  stay  the  immediate 
execution  of  a  Ji.  /a.  or  other  final  process, 
will  not  avoid  all  that  has  been  done  under 
such  proceedings :  in  order  fully  to  supersede 
the  execution,  it  is  necessary  to  perfect  the 
appeal  by  bringing  it  into  court.  Lee  v,  Far- 
rell,  Com.  Pleas,  Phila.,  14  May  1853.  MS. 
5  C.  240.  If,  however,  the  execution  be  re- 
turned, the  lien  is  gone,  though  the  appeal  be 
nerer  perfected.    3  Wr.  284. 

(</)  He  can  only  enter  judgment  of  nonsuit 

'  wl^re  there  has  been  no  appearance.    2  Barr 

89.    5  H.  75.    No  appeal  lies  from  a  regular 

judgment  of  nonsuit,  under  this  section.     1 

FhUa.  580. 

(e)  If  the  parties  Toluntarily  appear  before 
the  return  day,  and  consent  to  the  hearing, 
the  justice  may  proceed  to  give  judgment.  5 
Binn.  29.     5  H.  48. 

(y)  *<  If  the  parties  appear  before  the  jus- 
tice." It  is  clear  from  the  phraseology  of 
the  law,  *'the  justice"  before  whom  the  par- 
ties are  to  appear,  is  ike  justice  who  issues 
the  process  for  their  appearance.  The  issu- 
ing of  the  process,  and  its  service,  vest  a 
right  in  the  magistrate  who  issues  it  to  pro- 
ceed in  the  suit,  of  which  he  cannot  be  divested 
by  another  whose  authority  is  only  equal  to 
his  own. 

(A)  The  justice  is  the  judge  of  the  autho- 
rity of  the  M^ent.    5  H.  48. 

(i)  The  ''justice  shall  proceed  to  hear  their 
proofs  and  allegations."  Their  '* proofs," 
that  is,  their  evidence,  whether  written  or 
oral,  will  be  received  in  the  tame  manner, 
subject  to  the  like  exceptions,  and  under  the 
usual  obligationf  in  which  it  would  be  re- 


ceived in  the  court  of  common  pleas.  Their 
"  allegations,"  that  is,  the  statements  of  the 
parties,  will  be  heard  by  the  justice,  without 
any  oath  or  affirmation  being  administered  to 
them.  The  justice  will  find  it  useful  to  permit 
the  parties  to  make  their  allegations,  and  to 
talk  of  the  business  before  him  with  all  reason- 
able latitude.  In  the  interchange  of  question 
and  answer,  statement  and  counter-statement, 
admissions  and  denials  of  the  parties,  he  will 
often  have  much  light  shed  upon  the  matters 
on  which  he  has  to  give  judgment. 

The  appeal  allowed  to  either  of  the  parties 
to  the  court  of  common  pleas,  makes  it,  in 
an  especial  manner,  the  duty  of  the  justice 
to  guard  against  the  admission  of  any  evi- 
dence, on  the  trial  before  him,  which  would 
be  rejected  by  the  court  to  which  the  appeal 
lies.  A  general  knowledge  of  the  law  of  evi- 
dence, of  what  is  right  to  admit  and  what  to 
reject,  seems  to  be  indispensably  requisite  to 
a  faithful  and  enlightened  discharge  of  the 
duties  of  a  justice  of  the  peace.  The  admis- 
sion of  illegal  evidence  tends  to  mislead  the 
judgment,  and  as,  on  appeal,  it  would  be 
rejected,  and  the  judgment  founded  on  it  set 
aside,  the  consequence  would  be,  that  the 
plaintiff  would  take  nothing  for  the  trouble, 
time  and  costs,  which  he  had  given  to  the 
suit ;  and  instead  of  justice  l^ing  admin- 
istered, injustice  and  wrong,  however  unin- 
tentional, yet  still  injustice  and  wrong,  would 
have  been  done  to  the  plaintiff,  as  well  as  to 
the  defendant,  by  the  very  person  to  whom 
he  had  applied,  and  on  whom  he  had  confi- 
dently relied  that  right  and  justice  should  be 
faithfully  administered.  These  truths  make 
it  incumbent  on  every  man  who  undertakes 
to  discharge  the  high  duties,  civil  and  crimi- 
nal, which  appertain  to  the  office  of  a  justice 
of  the  peace,  to  lose  no  opportunity  to  qualify 
himself  to  do  *' equal  and  exact  justice"  to 
all  who  may  come  before  him,  whether  as 
plaintiffs  or  defendants,  as  accusers  or  accused. 

Where  there  exists  an  appellate  jurisdiction, 
it  is  folly  for  the  court  below  to  govern  itself 
by  any  other  rules  of  evidence  than  those 
which  are  acknowledged  in  the  court  above. 
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shall  not  exceed  five  dollars  and  thirtj4liree  oents,  shall  give  judgment,  as  to  rigb 
and  justice  may  belong,  which  judgment  shall  be  final  iTa)  but  if  the  demand  m 
sum  in  controversy  shall  be  more  than  that  sum,  and  shall  not  exceed  one  hmidred 
dollars,  and  either  party  shall  refuse  to  submit  the  determination  of  the  oanse  to 
the  justice,  he  shall  in  that  case  request  them  to  choose  referees,(6)  one,  two  or 
three  each,  and  mutually  to  agree  upon  a  third,  fifiii  or  seventh  man,  all  of  whom 
shall  be  sworn  or  affirmed,  "  toell  and  trufy  totrjfoU  maUen  in  wmance  bdwee* 
the  partie$  iubmitted  to  them  ;"  and  on  having  heard  their  prooft  and  aHegatiooa, 
they,  or  a  majority  of  them,  shall  make  out  an  award,  under  their  hands,  and  trans- 
mit the  same  to  such  justice,  who  shall  thereupon  enter  judgment  for  the  sum 
awarded,(c)  and  costs,  and  shall  allow  each  of  the  said  referees  fifty  cents  per  day 
for  his  service ;  which  judgment  so  obtained,  when  not  exceeding  twenty  doUarsX^Tj 
shall  be  final  and  conclusive  to  both  plaintiff  and  defendant,  without  further  appal; 
and  it  shall  be  the  duty  of  the  justice  to  notify,  through  a  constable  or  some  fit 
person,  each  of  the  referees  so  chosen  of  their  appointment,  and  of  the  time  and 
place  fixed  for  a  heariog ;  and  if  any  person  so  chosen  and  notified  as  aforesaid 
shall  neglect  or  refuse  to  serve,(e)  he  shall,  for  every  such  n^lect  or  refusal, 
unless  prevented  by  sickness  or  some  other  unavoidable  cause,  forfeit  and  pay  the 
sum  of  two  dollars  for  the  use  of  the  poor,  and  where  there  are  no  poor,  to  oe  paid 
to  the  supervisors  of  the  roads,  to  be  applied  by  them  in  repairbg  the  stress  or 
public  highways  of  the  city  or  township  in  which  such  person  or  persons  so  refus- 
ing or  neglecting  shall  reside,  which  fine  shall  be  recovered  before  such  justice  of 
the  peace,  on  complaint  of  the  party  injured,  as  other  fines  are  by  law  recoirerahle : 
Proinded^  That  an  action  be  brought  within  thir^  days  after  such  neglect  or 
refusal.    Ibid.  §  3. 

If  either  party  or  their  agents  shall  refuse  to  refer,  the  justice  may  proceed 
to  hear  and  examine  their  proofs  and  allegations,  and  thereupon  give  judgment,(^) 

(a)  '•'  Which  jodgment  shall  he  final ;"  the 
sum  in  controversy  not  exceeding  $5.33.  It 
is  not  intended  by  the  use  of  the  word  *'  final" 
to  take  away  the  right  of  taking  the  proceed- 
ings by  certiorari  before  the  court  of  common 
pleas:  the  time  and  manner  of  doing  this 
may  be  foand  in  the  Slst  section  of  this  act, 
and  ander  the  title  "Certiorari.*' 

(6)  The  cause  can  be  referred  only  by  con- 
sent of  both  parties.     3  P.  R.  175. 

(c)  A  justice  of  the  peace  may  set  aside  an 
award  of  arbitrators  appointed  by  consent  in 
a  cause  pending  before  him,  for  malfeasance. 
And  if  the  grounds  of  his  action  do  not 
appear,  the  court  must  presume  they  were 
sufficient.  9  Barr  106.  The  award  merges  in 
the  judgment.    3  Wr.  274. 

(d)  If  the  plaintiff's  demand  do  not  exceed 
$20,  he  can  have  no  appeal.  2  S.  &  R.  463. 
12  a  &  R.  385.  3  P.  R.  174.  It  is  the 
amount  of  the  demand  or  sum  in  controversy, 
and  not  the  amount  of  the  judgment,  which 
regulates  the  right  of  appeal.  2  W.  304.  4 
S.  &  R.  72.  Where  the  sum  sued  for  by  the 
plaintiff,  and  set  forth  on  the  docket  of  the 
justice,  is  reduced  by  the  judgment  more  than 
$20,  an  appeal  lies  for  the  plaintiff,  although 
the  judgment  is  for  a  less  sum  than  |20.  12 
8.  &  R.  388.  9  W.  17.  3  Barr  454.  1  J. 
410.  And  in  such  case  the  defendant  is  like- 
wise entitled  to  an  appeal  by  act  20th  March 
1845.  1  J.  410.  But  if  the  plaintiff  claim 
(25,  and  there  is  an  award  in  his  favor  for 
$11,  neither  party  can  appeal.  1  C.  340. 
And  see  2  Phila.  291.  The  amount  in 
controversy  may  be  shown  by  parol.  2  W. 
304. 

(e)  <*  Shall  neglect  or  refuse  to  serve."    By 


an  act  passed  Bfarch  26th  1814,  it  m  < 
that  if  any  referee  **  shall  not  attend  wt  the 
time  and  place  fixed  for  hearing  the  cmiue," 
the  parties  or  "  referee  or  referees  prescot,'* 
shall  supply  the  vacancy.  Authority  is  also 
given  to  the  referees  '*to  swear  or  affirm  each 
other,"  and  '*to  administer  oaths  or  afllniia- 
tions  to  witnesses  on  the  cause  before  tfaem,'* 
and  to  adjourn  themselves  to  such  time  mad 
place  as  they  may  deem  proper. 

(g)  The  justice  shall  *<  give  judgnaeat  pub- 
licly." That  is,  after  having  heard  and  ex- 
amined ''their  proofs  and  allegations.'*  Tb« 
duty  thus  enjoined,  and  the  manner  in  wkieh 
it  is  enjoined,  is  of  a  peculiarly  impresaire 
character.  The  justice  is  not  only  to  hear, 
but  he  is  commanded  to  exomuic, ''  the  proois 
and  allegations  of  the  parties,"  and  mfter 
having  so  heard  and  examined,  he  ia  to  grve 
judgment  publicly^  in  the  face  of  the  parties, 
of  their  counsel,  of  their  witnesses,  and  of 
whoever  may  be  present  to  hear  the  judgment. 
It  was  manifestly  the  intention  of  the  legis- 
lature in  making  this  provision,  to  make  the 
justice  sensible  that  die  eye  of  his  fellow. 
citizens  is  upon  him,  that  the  ear  of  the 
constituted  authorities  is  open  to  bear,  and 
that  his  door  should  be  open  to  admit  all  who 
may  think  proper  to  enter  and  conduct  them- 
selves in  a  becoming  manner.  The  justiee  is 
to  give  no  judgment  in  private,  he  ia  abeo- 
lutely  forbidden  so  to  do ;  all,  says  the  law, 
shall  be  done  *'  publicly."  The  constitational 
iigunction  that  *<all  courts  shall  be  op«i,"  is 
here  enforced  to  the  letter,  and  it  is  elae> 
where,  in  this  law,  enjoined  upon  mag^atrates. 
The  legislature,  in  making  this  provision, 
acted  under  the  conviction,  that  "  puldicity," 


ACTIONS  AT  LAW. 


95 


publiely,  as  to  him  of  right  may  appear  to  belong  ;(a)  either  parly  having  the  right 
to  appeal,(6)  within  twenty  days(c)  afler  judgment  being  given,  either  by  the 
justice  alone,  or  on  award  of  referees,  when  such  award  shall  exceed  the  sum  of 
twenty  dollar8.((Q    Ibid.  {  4. 

A  defendant  who  shall  neglect  or  refnse  in  any  case  to  set  off  his  demand, 
whether  founded  upon  bond,  note,  penal  or  single  bill,  writing  obligatory,  book 
account  or  damages  on  assumption, («)  against  a  plaintiff,  which  shall  not  exceed 
the  sum  of  one  hundred  dollars,((/)  before  a  justice  of  the  peace,  shall  be,  and  is 
hereby,  for  ever  barred  (h)  from  recovering  against  the  party  plaintiff,  by  any  after 
suit :  (t)  but  in  case  of  judgment  by  default,(^)  the  defendant,  if  he  has  any  ac- 


like  light,  is  a  powerfal  shield  against  mis- 
behavior BS  well  as  crime. 

To  carry  out,  as  far  as  it  can  be  carried  oat, 
this  injanction,  in  jodgments  **  by  default," 
the  writer  of  this  note  makes  it  his  eonstant 
practice,  when  asked  for  a  judgment  by  the 
plaintiff,  to  make  pablic  inquiry,  that  is,  with 
a  loud  voice — '*In  the  ease  of  A.  against  B., 
in  B.  present,  or  anybody  for  him  t"  If  there 
be  no  answer,  ^  alderman  proceeds— **  In 
this  case  there  is  jodgment  for  the  plaintiff 
for dollars." 

The  sapreme  coort,  carrying  ont  the  inten- 
tion of  dM  legislature,  to  keep  the  justice,  in 
all  his  Btu,  before  the  public,  in  a  recent  de- 
cisi<m,  (1  P.  R.  15,)  say— «*A  justice  of 
the  peace,  being  a  judicial  officer,  mast  have 
his  court,  or  place  of  administering  justice, 
and  in  order  to  the  validity  of  an  amicable 
judgment,  upon  his  docket,  the  party  eon* 
fessing  the  same  must  be  before  him,  and 
at  ki§  «#e0." 

In  these  amicable  actions,  and  confessions 
of  judgment,  it  would  be  well,  in  all  cases, 
if  both  the  parties  were  to  sign  their  names 
upon  the  docket.  * 

(a)  He  cannot  enter  a  compnlsory  nonsuit, 
afier  appearance  ;*  but  such  judgment  is  con- 
clusive, unless  appealed  from :  it  is  equivalent 
to  a  judgment  that  the  plaintiff  has  no  cause 
of  action.  2  Barr  89.  5  H.  75.  8  fl.  101. 
4  Los.  Xi^.  Obs.  24.  But  the  discontinuance 
of  an  action  before  a  justice,  after  a  hearing, 
is  no  bar  to  a  subsequent  suit.  2  Am.  L.  B. 
120.  Although  the  plaintiff  confess  judgment 
for  the  cosu^  8  H.  9.  1  C.  77.  If,  however, 
a  plaintiff  appeal  from  a  judgment  for  the  de- 
fendant on  the  merits,  and  then  discontinue,  he 
is  bound.     S  W.  46.     10  Barr  70. 

(6)  If  the  defendant  have  a  cross-demand 
exceeding  $5.33,  and  the  decision  of  the 
justice  be  against  his  set-off,  he  is  entitled  to 
an  appeaL  3  P.  R.  120.  2  W.  304.  But  it 
must  be  a  bond  Jide  claim  to  set-off.  6  H. 
78-9.  The  parties  may  waive  the  right  of 
appeaL  2  8.  &  R.  1 14.  8  W.  372.  1  Ash.  92. 
Bat  it  must  be  by  agreement  in  writing.  7  S. 
&  R.  366.  An  appeal  lies  from  a  judgment 
on  a  so'.ya.  3  S.  &  R.  93.  And  from  a  judg- 
ment by  confession.  1  C.  409.  But  no  appeal 
lies   from    a    regular  judgment  of  nonsuit. 

1  Phtla.  580. 

(c)  In  computing  the  time,  the  day  of  judgw 
ment  is  to  be  excluded.  3  S.  &  R.  496.  3 
Phila.  425.     5  C.  525.     (But  see  4   H.   14. 

2  Phila.  340.)  And  if  the  twentieth  day 
fall  on  Sunday,  the  appeal  may  lie  entered  on 
the  next  day.  3  P.  R.  201.  4  Barr  515.  If 
the  justice,  by  mistake,  refu:»e  an  appeal,  it 


may  subsequently  be  entered,  after  the  twenty 
days.  16S.&R.  421.  2  Ash.  224.  The  entry 
of  a  rule  to  show  cause  why  the  judgment 
should  not  be  opened  after  the  expiration  of 
the  twenty  days,  does  not  give  the  right  of 
appeal,  on  the  discharge  of  the  rule.  1  Phila. 
425.  See  3  Barr  211.  4  P.  L.  J.  105.  9 
Barr  106.  But  if  such  rule  be  taken  within 
the  twenty  days,  it  extends  the  time  for  en- 
tering an  appeal.  2  Ash.  224.  It  is  too  late 
to  enter  an  appeal  after  the  money  is  made  on 
an  execution,  although  within  the  twenty  days. 
7  W.  337. 

(<f)  The  sum  in  controversy  may  be  shown 
by  parol.     2  W.  804. 

(e)  This  includes  unliquidated  damages 
arising  from  contract.  8  H.  862.  4  W.  &  S. 
290.     6  W.  &  8.  155. 

{g)  **  Shall  not  exceed  the  sum  of  $100.'' 
If  the  set-off  shall  exceed  $100,  it  must  be 
rejected  as  beyond  the  jurisdiction  of  the 
justice.  1  Wr.  456.  **  but  if  the  demand  of 
hue  defendant  be  composed  of  several  items, 
he  may  set  off  such  of  them  as  do  not  exceed 
the  jurisdiction  of  the  justice.*'  3  P.  R.  469. 
And  where  there  have  been  mutual  dealings  or 
partial  payments  on  account,  and  the  balance 
is  under  1 100,  it  has  ever  been  the  practice, 
under  the  act  of  1810,  to  sue  for  the  balance 
of  the  account  before  a  magistrate.  1  J.  281. 
I  Wr.  387. 

(A)  This  U  imperative.  5  W.  &  S.  460. 
After  process  is  issued  by  one  justice,  it  is 
unlawful  for  the  defendant  to  sue  for  a  cross- 
demand  before  another.  1  Ash.  171.  2  Ash. 
146.  If,  however,  both  suits  be  carried  on 
without  objection,  both  proceedings  are  valid. 
3C.  71. 

<t)  But  he  is  not  barred  from  proving  such 
set-off,  on  the  trial  of  an  appeal  from  the 
judgment  of  the  justice.    2  Qr.  150. 

(k)  **  But  in  case  of  judgment  by  default," 
*'  on  proof  being  made  "  of  certain  facts,  <  *  the 
defendant,  if  he  has  any  account  of  set-off 
against  the  plaintiff's  demand, ^hall  be  entitled 
to  a  rehearing. "  It  is  doubted  by  some,  whether 
a  justice  has  any  right  to  grant  the  defendant 
a  rehearing,  unless  the  judgment  against  him 
shall  have  been  **by  default."  And  it  has 
lately  been  decided  by  the  court  of  common 
pleas  of  Philadelphia  county,  that  a  justice 
has  no  power  to  open  his  judgment,  except 
under  the  circumstances  and  in  the  manner 
provided  by  statute,  to  wit :  1.  At  the  instance 
of  the  appellant,  with  the  consent  of  the  ad- 
verse party,  .under  {  4  of  the  act  of  1810 :  2. 
Where  the  defendant  is  entitled  to  a  rehearing, 
aiter  judgment  by  default,  under  8  7  of  the 
same  act:  3.  In  a  proceeding  under  the  act 
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count  to  set  off  against  the  plaintiff's  demand,  shall  *be  entitled  to  a  reheariiig(ii) 
before  the  justice  within  thirty  days,  on  proof  being  made,  either  on  oath  or  afimna- 
tion  of  the  defendant,  or  other  satisfactory  evidence,  that  the  defendant  was  abaeit 
when  the  process  was  served,  and  did  not  return  home  before  the  retara  day  d 
such  process,  or  that  he  was  prevented  by  sickness  of  himself,  or  other  uoaYoi<kb]( 
cause;  and  the  justice  shall  have  power  to  render  judgment  for  the  balaooe,  is 
favor  of  the  plaintiff  or  defendant,  as  justice  may  require.     Ibid.  §  7. 

In  all  bonds,  bills  or  notes,  wherein,  by  a  special  provision  in  writing  (6)  for 
that  purpose,  is  waived  the  stay  of  execution,  given  by  this  act,  any  justioe  maj. 
on  application  to  him  made,  after  such  bond,  bill  or  note  becomes  due,  issue  a  sua- 
mons  [or  capias,]  as  the  case  may  be,  and  proceed  to  hear  and  determine  the  same, 
as  in  other  cases ;  and  on  judgment  being  rendered  in  favor  of  the  plaintiff,  be  sbafl 
or  may  issue  execution  thereon  without  stay ;  nevertheless  that  in  ease  of  judg- 
ments, by  default,  the  defendant  shall,  at  any  time  within  twenty  days  thereafter, 
be  entitled  to  a  rehearing  or  appeal,  agreeably  to  the  provisions  of  the  6th  and  7th 
sections  of  this  act,  although  execution  may  have  i8sued.(c)     Ibid.  §  13. 

A  defendant  against  whose  body,  by  the  provisions  of  this  act,  an  execntioa 
cannot  be  issued  by  an  alderman  or  justioe  of  the  peace,  shall  be  required,  in  <Hrd» 
to  obtain  an  [appeal,  stay  of  execution  (d)  or]  adjournment,  to  give  a  bond  or  re- 
cognisance in  the  nature  of  special  bail,(«)  conditioned  that  no  part  of  the  propeitj 
of  the  defendant  which  is  liable  to  be  taken  in  execution,  shall  be  removed,  secreted. 
assigned  or  in  any  way  disposed  of,  except  for  the  necessary  support  of  himself  and 
family,  until  the  plaintiff's  demand  shall  be  satisfied,  or  until  the  expiration  of  tefi 
days  after  such  plaintiff  shall  be  entitled  to  have  an  execution  issued  on  the  judg- 
ment obtained  in  such  cause,  if  he  shall  obtain  such  judgment ;  and  if  the  eondito 
of  such  bond  or  recognisance  be  broken,(^)  and  an  execution  on  such  judgment 


of  IS  Jaly  184S,  where  the  process  has  not 
been  served  personally  on  the  defendant.  1 
Phila.  520.  Ibid.  515.  5  Phila.  468.  Bat 
though  this  be  so,  as  to  a  judgment  regularly 
entered,  he  may  open  a  judgment  by  default, 
which  was  irregularly  entered  without  service 
of  process  on  the  defendant.  21  Leg.  Int. 
340.  It  was  decided  as  early  as  1755,  that  a 
new  trial  cannot  be  granted  by  an  inferior 
court.  Sayer  202.  It  seems,  that  even  the 
courts  of  common  pleas  have  no  power  to 
open  their  judgments,  obtained  adversely,  after 
the  expiration  of  the  term  at  which  they  were 
entered.    2  W.  978-80.    6  W.  513.    9  C.  485. 

(a)  *^  Shall  be  entitled  to  a  rehearing." 
The  justice  should  be  satisfied  Uiat  the  plain- 
tiff has  had  proper  notice  of  the  meeting  at 
which  the  "  rehearing**  is  to  be  claimed  ;  that 
it  is  not  artifice,  or  a  mere  pretext  for  delay 
on  the  part  of  the  defendant,  but  that  he  has, 
or  thinks  he  has,  a  just  claim  against  the 
plaintifl^.  The  justice,  on  this,  as  on  every 
other  occasion,  must  guard  the  rights  and  pro- 
tect the  interests  of  both  parties.  It  is  for 
that  purpose  he  has  been  selected  and  commis- 
sion^. The  time  for  an  appeal  is  to  be  com- 
puted from  the  rehearing  of  the  case.  3  Barr 
211.  1  Phila.  425.  Notice  of  the  rule  to 
open  the  judgment  should  be  given  to  the 
other  party.  21  Leg.  Int.  4.  A  motion  to 
open  the  judgment  is  not  a  waiver  of  the 
Vant  of  a  proper  service  of  the  original  pro- 
cess.    17  Pitts.  L.  J.  162. 

(6)  **By  a  special  provision  in  writing.** 
This  is  an  important  section,  as  the  principle 
it  recognises,  that  of  a  party  waiving  a  right, 
has  recently  been  applied  to  various  other 
purposes  than  waiving  "the  stay  of  execu- 
tion.*' And  such  agreements  have  been  uni- 
formly sustained  by  the  courts,  although  they 


are  strictly  construed.  Thus,  the  fmrtiea  but 
waive  the  right  of  appeal.  2  S.  &  R.  1 14.  t 
Br.  99.  I  Ash.  92.  But  such  agreement  muA 
be  in  writing.  7  S.  &  K.  366.  They  may  abo 
waive  the  right  to  except  to  an  award  of 
arbitrators.  5  B.  387.  5S.&R.51.  3  P.  B. 
A.  2  J.  183.  7  H.  419.  5  C.  283.  9  C.  535. 
And  even  to  sue  out  a  writ  of  error,  which  n 
a  writ  of  right.  12  S.  &  R.  416.  3  P.  B. 
291.  15  N.  Y.  587.  So,  a  tenant  may  br 
agreement  waive  the  benefit  of  the  exemptioa 
law  ;  and  it  will  be  binding  on  him.     6  W.  34. 

The  statutory  privilege  of  the  exempckw 
of  a  portion  of  his  property  from  lerj  and 
sale  under  execution,  is  one  which  may  he 
waived  by  the  debtor,  and  when  mside  as  the 
time  the  debt  is  created,  the  waiver  is  based 
upon  the  same  consideration  as  that  npoc 
which  rests  the  liability  to  pay,  and  ia  tfa^ 
fore  irrevocable.  7  C.  225.  2  P.  279.  ll  H. 
93.  3  Or.  132.  But  he  cannot  waive  his 
right  in  favor  of  a  younger  lien-creditor,  nor 
can  he  assign  it  to  a  third  person.  9  H.  2 to. 
8  C.  160.  A  verbal  agreement  to  waive  the 
exemption,  made  without  consideration^  is  not 
binding  on  the  debtor.  I  Pitts.  Xt.  J.  € 
January  1855. 

(c)  It  is  the  province  of  the  justioe  to  deter* 
mine  whether  the  appeal  be  regularly  takes; I 
and  if  he  allow  it,  the  constable  cannot  refuM 
to  recognise  it  on  the  pretence  that  the  Jostic^ 
committed  an  error.  If  he  proceed  with  the! 
execution,  he  becomes  a  trespasser.     3  C.  199.1 

id)  Repealed  as  to  bail  on  appeal  WLud  fot 
stay  of  executon.  i 

(e)  See  9  W.  &  S.  142. 

Ig)  A  sale  under  a  subsequent  exeeatieii| 
is  a  breach  of  such  recognisance.  1  H.  86.; 
See  4  Barr  339.  So  is  a  general  assignmea^ 
for  the  benefit  of  creditors.     5  P.  L.  J.  154.  1 
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be  retorned  unsatisfied  in  whole  or  in  part,  the  pkintiff  in  an  action  on  snch  bond 
or  reeognisance,  shall  be  entitled  to  recover  the  Talue  of  the  property  so  removed, 
8e<»reted  or  assigned.    Act  12  July  1842,  §  33.    Purd.  597. 

6.   Of  Depontwns. 

Upon  the  affidavit  of  either  party,  or  their  agent,  that  the  testimony  of  any  ma- 
terial witness  is  wanted,  who  resides  out  of  the  county,  or  from  his  infirmity  of 
body  or  other  causes,  cannot  be  obtained  personally,  the  cause  shall  be  postponed 
to  a  certain  day,(a)  within  such  reasonable  time  as  the  distance  of  the  witness,  the 
season  of  the  year,  and  the  circumstance  of  the  roads,  may  render  it  proper,  to  obtain 
the  deposition  of  the  witness  wanted;  and  whenever  a  cause  is  postponed  at  the 
instance  of  the  defendant,  he  shall  enter  into  a  recognisance  for  a  sum  sufficient  to 
coTer  the  demand  in  question,  together  with  the  costs,  with  one  sufficient  surety 
[for  his  appearancey(6)  on  the  day  fixed  as  aforesaid ;]  and  whenever  a  rule  for 
taking  the  deposition  of  a  witness  or  witnesses  shall  be  applied  for,  as  aforesaid,  the 
party  so  applying  shall  file  a  copy  of  the  interrogatories  or  questions  intended  to  be 
asked  the  witnesses,  and  a  copy  of  such  intetrogatories  or  questions  shall  be  de- 
livered to  the  opposite  party  or  his  agent,  who  may  also  file  such  additional  ques- 
tions as  he  may  think  proper :  Provided^  The  same  be  done  within  four  days  afler 
the  receipt  of  such  copy :  which  rule  and  interrogatories  being  certified  by  the 
justice  before  whom  the  cause  is  depending,  shall  be  sufficient  authority  for  the 
justice  who  may  be  named  in  said  rule,  to  take  the  answers  of  such  witnesses  as 
may  be  therein  named ;  but  where  the  witnesses  reside  in  the  county,  or  in  cases 
where  the  parties  or  their  agents  agree  to  enter  a  rule  to  take  depositions,  it  may 
be  done  without  filing  interrogatories,  upon  notice  given,  agreeably  to  the  rule,  of 
the  time  and  plac^  appointed  for  the  examination  of  the  witnesses,  and  testimoa^ 
so  taken  shall  be  read  in  evidence  on  the  trial  before  the  justice  or  referees. (c) 
Act  20  March  1810,  §  8:   Purd.  597. 

In  all  cases  when  a  suit  shall  be  pending  before  a  justice  of  the  peace,  it  shall 
and  may  be  lawful  for  either  party  to  obtain  testimony  out  of  the  state^  in  the  same 
manner  as  is  directed  by  the  8th  section  of  the  act  to  which  this  is  a  supplement. 
Act  30  March  1829,  §  1.   Purd.  597. 

In  all  such  cases,  where  it  shall  not  be  convenient  to  take  the  testimony  of  wit- 
nesses before  a  justice  of  the  peace,  it  shall  and  may  be  kwful  for  the  party  or 
parties  to  name  a  commissioner,  who  on  receiving  a  certificate  of  his  appointment, 
with  a  copy  of  the  rule  and  interrogatories,  certified  by  the  alderman  or  justice  of 
the  peace,  shall  have  authority  to  administer  oaths  and  affirmations,  and  take  the 
answers  of  witnesses  therein  named ;  and  depositions  so  taken  shall  be  as  good  to 
all  intents  and  purposes  as  if  the  same  were  taken  before  a  justice  of  the  peace. 
Ibid.  §2. 

In  all  cases  where  a  commission  shall  be  issued  from,  or  a  rule  be  taken  in  any 
court  of  record  in  this  commonwealth;  or  from  any  justice  of  the  peace,  or  alder- 
man, under  the  act  entitled  "An  act  to  amend  and  consolidate  with  its  several 
supplements,  the  act  entitled  'An  act  for  the  recovery  of  debts  and  demands  not 
exceeding  one  hundred  dollars  before  a  justice  9f  the  peace,  and  for  the  election  of 
constables,  and  for  other  purposes,' ''  and  of  the  supplement  thereto,  passed  on  the 
30th  day  of  March  1829,  for  the  examination  of  witnesses,  it  shall  be  competent 
for  the  person  or  persons  named  in  or  authorized  by  such  commission  or  rule,  to 
issue  subpoenas  to  such  witnesses  as  may  be  requested  by  any  of  the  parties  con- 
eemed,  requiring  their  attendance  at  a  certain  day,  hour  and  place  therein  desig- 
nated, having  regard  to  the  distance  of  such  witnesses,  and  under  a  penalty  not 
exceeding  one  hundred  dollars.     Act  26  February  1831,  §  1.   Purd.  428.  * 

In  case  of  the  non-attendance  of  such  witnesses,  it  shall  be  lawful  for  such  com- 

(a)  "  The  cause  fhall  be  postponed  to  a  day        (6)  For  condition  of  recognisance,  see  Bupra, 

certain.'*    If  the  case  shall  be  adjourned  with-  p.  96. 

out  being  postponed  **to  a  daj  certain,"  it        (c)  By  act  U  April  1863,  so  mnch  of  tlm 

may  be   considered  as  finally  dismissed.    It  act  as  requires  interrogatories  to  be  filed,  is 

may,  however,  by  agreement,  and  the  appear*  repealed,  except  where  depositions  are  to  be 

anoe  of  the  parties,  be  again  taken  np  for  con*  taken  withont  the  state.    Purd.  ISOO. 
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missioner,  or  person  or  persons  duly  authorized  as  aforesaid,  on  proof,  bj  oath  or 
affirmation,  of  the  due  service  of  the  subpoena,  to  issue  process  of  attachment 
against  the  defaulting  witness ;  whereupon  the  same  proceedings  shall  be  had,  ts 
are  used  and  allowed  in  like  cases,  in  the  courts  of  record  of  this  common  wealth,  (a) 
Ibid.  §  2. 

The  party  injured  by  such  non-attendance  shall  also  be  entitled  to  the  saise 
remedies  at  law  against  the  person  subpoenaed,  as  are  provided  when  a  subpoena  is 
issued  from  a  court  of  record.     Ibid.  §  8. 

If  the  person  subpoenaed  shall  attend,  but  refuse  to  testify,  he  shall  be  liable  to 
the  same  proceedings  on  the  part  of  the  commissioners,  or  persons  authoriied  e 
aforesaid,  as  if  he  had  appeared  and  refused  to  testify  in  a  court  of  record.(6) 
Ibid.  §  4. 

7.  Proceedings  before  Referee*. 

No  action  brought  before  a  justice  of  the  peace,  or  alderman,  shall  be  referred  to 
referees  for  trial,  unless  by  agreement,  or  express  consent  of  both  parties  to  the 
action,  or  their  agents ;  which  agreement,  or  assent,  shall  be  noted  by  such  justiee^ 
or  alderman,  upon  his  docket     Act  26  April  1855,  -§  1.     Purd.  604. 

If  any  referee  appointed  under  the  8d  section  of  the  act  to  which  this  b  a  snp- 
plement,(c)  or  under  an  act  regulating  the  proceedings  of  justices  of  the  peace  aod 
aldermen,  in  oases  of  trespass,  trover  and  rent,  shall  not  attend  at  the  time  and  place 
fixed  for  hearing  the  cause,  it  shall  be  the  duty  of  the  referee  or  referees  present 
(where  the  parties  cannot  agree  on  the  person  or  persons  to  supply  the  vacancy,  or 
where  only  one  of  the  parties  attends),  to  appoint  proper  persons  m  place  of  Uioee 
who  may  be  absent,  and  the  referees  thus  appointed  shall  nave  the  same  authoritj 
as  those  originally  apt)ointed.(rf)     Act  26  March  1814,  §  1.     Purd.  696. 

The  said  referees  snail  be  sworn  or  affirmed  by  an  alderman  or  justice  of  the 
peace,  or  they  may  swear  or  affirm  each  other,  and  then  any  of  them  shall  have 
power  to  administer  oaths  or  affirmations  to  witnesses,  in  the  cause  before  them;  and 
the  said  referees,  or  a  majority  of  them,  shall  have  power  to  adjourn  their  meetbgs 
to  any  other  time  or  place,  and  as  oflen  as  they  may  deem  proper.(e)     Ibid.  §  2. 

Referees,  or  arbitrators,  as  aforesaid,  or  a  majoritv  of  them,  shall  also  have  power 
to  punish  by  fine,  not  exceeding  twenty  dollars,  all  persons,  whether  parties,  wit- 
nesses or  others,  who  shall  be  guilty  of  disorderly  conduct  in  their  presence,  or  wbo 
shall  insult,  disturb  or  interrupt  the  said  referees  or  arbitrators,  when  in  busines, 
which  fine  shall  be  recovered  as  follows:  Act  16  June  1836,  §  43.     Purd.  58. 

The  said  referees  or  arbitrators,  or  a  majority  of  them,  shall  make  out  a  certifi- 
cate in  the  following  form,  viz. :    Ibid.  §  44. 

We,  the  undersigned  referees  (or  arbitrators,  as  the  case  may  be),  do  certify  that  A.  B. 

this  day,  at ,  in  the  county  of ,  before  us,  did  conduct  himself  in  a  disorderly 

manner  (or  as  the  case  may  be),  tending  to  insult,  disturb  and  interrupt  us  in  the  tml 
of  a  certain  cause,  wherein  C.  D.  is  plaintiff  and  £.  F.  is  defendant,  for  which  offence  we 
have  fined  him,  the  said  A.  B.,  the  sum  of —^  dollars,  which  sum  you  are  hereby  required 
to  collect  according  to  law.  (Signed  by  the  Arbitrators  or  Referees.) 

The  certificate  aforesaid  shall  be  transmitted  to  an  alderman  or  justice  of  the 

(a)  A  defaulting  witness,  when  brought  in  on  (6)  A  witness  who  refuses  to  be  sworn,  in 

an  attachment,  is  called  ap  to  purge  himself  a  court  of   record,  is  guilty  of   a  contempt 

of   the  alleged  contempt,  which  if   he  do  to  punishable  by  fine  and  imprisonment.    And 

the  satisfaction  of  the  court,  he  is  dismissed  the  same  power  is  vested  in  an  aldermfta,  oi 

without  more ;  but  if  he  fkil  to  purge  himself,  commissioner  appointed    to   take  depositioiu 

the  court  adjudges  him  guilty  of  contempt,  under  this  act.    4  P.  L.  J.  126.     A  commit- 

and  imposes  the  costs  of  the  attachment,  and  ment   for    such    a    contempt  is  without  pre> 

such  additional  fine  as,  in  their  dincretion,  scribed  limitation,  and  is  determined  by  the 

the  case  seems  to  demand  ;  and  in  default  of  willingness  of  the  party  to  submit  himself  to 

payment,  he  may  be  committed  to  jail  to  com-  the  law.     4  Am.  L.  R.  17.    S  C.  22-3,  42. 

pel  execution  of  the  sentence.    But  he  can-  (c)  See  supm^  p.  94. 

not  be  sentenced  to  imprisonment  for  such  a  (</)  After  the   referees   have  all   met  and 

contempt;  this  is  forbidden  by  the  act  of  16  been  sworn,  vacancies  cannot  be  supplied.    7 

June  1836,  Purd.  188,  which  provides  that  all  W.  495.     No  authority  is  given  to  supply  a 

contempts  except  such  as  shall  be  committed  second  vacancy.     7  W.  495. 

in  open  court,  shall  be  punished  by  fine  only.  (f )  The  referees  may  adjourn  before  bmng 

1  Gr.  456.  sworn.     1  S.  &  R.  2S1>    6  S.  &  R,  275. 
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peace  of  the  proper  city  or  oouDty,  who  is  hereby  required  to  make  a  record  thereof, 
and  issue  execution  to  collect  the  same,  in  the  manner  that  judgments  under  one 
dollar  are  by  law  collected;  and  the  sum,  when  collected,  shall  be  paid  by  such  alder- 
man or  justice  to  the  county  treasurer,  for  the  use  of  the  county  in  which  the  ofifenoe 
maj  have  been  committed.     Ibid.  §  45. 

The  prothonotary  of  the  court  in  which  the  suit  shall  be  depending,  or  any  alder- 
man or  justice  of  the  peace,  shall  have  power  to  issue  subpoenas  for  witnesses  to 
appear  before  the  arbitrators.     Ibid.  §  46. 

All  fines  and  forfeitures  incurred  under  any  of  the  provisions  of  this  act,  shall, 
unless  it  be  otherwise  provided,  be  sued  for,  before  an  alderman  or  justice  of  the 
peaoe,  in  the  same  manner  that  debts  of  equal  amount  are  recoverable.    Ibid.  §  53. 

IV.  Op  the  appeal. 
The  right  of  appeal  from  judgments  of  aldermen  and  justices  of  the  peace,  and 
from  their  judgments  on  awards  of  referees,  is  hereby  extended  to  defenaants  in  all 
cases  wherein,  by  existing  laws,  the  right  of  appeal  is  enjoyed  by  the  plaintiffs. (a) 
Act  20  March  1845,  §  3.     Purd.  599. 

If  the  parties  are  dismissed  before  an  appeal  is  made,  the  justice  shall,  at  the 
instance  of  the  appellant,  notify  through  a  constable,  or  other  fit  person,  the  adverse 
party  to  appear  before  him,  on  some  day  certain ;  and  if  the  parties  shall  appear  on 
the  day  appointed,  it  shall  be  in  the  power  of  the  justice,  with  consent  of  the  parties 
or  their  agents,  to  open  his  judgment  and  give  them  another  hearing^  but  if  they 
will  not  agree  to  such  rehearing,  the  party  appellant(6)  shall  be  bound  with 
8arety(c)  [in  the  nature  of  special  bail],  unless  such  party  appellant  be  an  exe- 
cutor or  administrator  rbody  corporate  or  politic] ;  in  all  or  either  of  which  cases, 
the  party  appellant  shaU  be  entitled  to  the  appeal,  without  being  bound  with  surety 
[in  the  nature  of  special  bail],  whether  the  appellee  shall  appear  or  not.(c?)  Act 
20  March  1810,  §  4.    Purd.  599. 

In  all  cases  where  the  guardian  of  any  minor  is  or  shall  be  a  party  to  a  suit, 
either  before  a  justice  of  the  peace,  or  in  the  common  pleas,  such  guardian  shall 
be  allowed  to  appeal  ft'om  the  judgment  of  said  justice,  and  from  the  award  of  arbi- 
trators, without  making  the  usual  affidavit,  and  without  givbg  surety  or  paying 
costs.     Act  27  March  1833,  §  1.     Purd.  599. 

In  lieu  of  the  bail  heretofore  required  by  law,  in  the  cases  herein  mentioned, 
the  bail  in  cases  of  appeal(e)  from  the  judgments  of  aldermen  and  justices  of  the 
peace,  and  from  the  awards  of  arbitrators,  shall  be  bail  absolute,  in  double  the 
probable  amount(^)  of  costs  accrued  and  likely  to  accrue  in  such  cases,  with  one 
or  more  sufficient  sureties,  conditioned  for  the  payment  of  all  costs  accrued  or  that 
may  be  legally  recovered(A)  in  such  oases  against  the  M>pellants.(i)  Act  20  March 
1845,  §1.    Purd.  599. 

When   any   corporation   (municipal  corporations  excepted),  being  sued,  shall 

(a)  This  act  makes  the  right  of  appeal  (cf)  All  recognisancea  of  special  bail  were 

reciprocal  in  all  cases.    1  J.  410.     Bat  it  does  aholished  by  the  act  18  July  184S  ;  and  the 

not  extend  the  plaintiff's  right  of  appeal ;  omitted  part  of  the  section,  providing  for  the 

and  oonseqaently,  where  previoosly  the  plain-  condition  of  a    recognisance  on    appeal,   is 

tiff  had  no  right  of  appeal,  this  act  does  not  supplied  by  act  20  March  1845. 

confer  such  right  on  the  defendant.     1  C.  340.  (e)  This  does  not  include  manicipal  oorpo- 

(6)  The  appellant  need  not  join  with  his  rations.     1  Phila.  402. 

surety  in  this  recognisance.    6  B.  52.    An  ig)  The  recognisance  should  be  in  a  sum 

appeal  by  one  of  two  defendants  is  good  as  to  certain.    1  P.  R.  9.    1  J.  293.    But  a  recogni- 

^  one  who  appeals,  though  the  other  come  sance  « in  $20,  or  such  sum  as  may  be  neces- 

into  court  and  dissent.     1  S.  &  R.  492.  sary  to  pay  all  costs  that  have  or  may  accrue 

^       (c)  Until  the  transcript  is  actually  filed,  in  the  case,  in  prosecuting  this  appeal,'*  was 

the  justice  retains  the  right  to  decide  on  the  held  sufficient.    2  H.   158.     See  7  H.  356. 

sufficiency  of  the  bail.     6  Barr  194.     1  Ash.  After  the  defendant  has  had  the  benefit  of 

47.    And  the  defendant  cannot   defeat    the  his  appeal,  an  objection  that  the  recognisance 

justice's  jurisdiction  by  filing  the  transcript,  contained  no  penalty  will  not  be  allowed  to 

after  notice  that  his  bail  is  excepted  to.     1  prevail.     10  H.  33.     And  see  2  Wr.  500. 

Ash.  80.     Where,  however,  the  common  pleas  (A)  The  bail  is  not  liable  for  the  costs  of  an 

•     is  in  possession  of  a  case,  in  the  shape  of  an  unproductive  attachment  in  execution.    2  Luz. 

appeal,     although    defectively    entered,    the  Leg.  Obs.  332. 

functions  of  the  justice  terminate.     1  Ash.  (0  ^^  <^  defect  exist  in  the  form  of  the 

168.  recognisance,  the  practice  is,  to  apply  to  the 
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appeal  or  take  a  writ  of  error,  the  bail  reqaisite  in  that  case  shall  be  taken  aW 
lute,  for  the  payment  of  debt,  interests  and  costs  on  the  affirmance  of  the  jodg- 
ment.(a)     Act  15  March  1847,  §  1.     Purd.  600. 

The  costs  on  appeals  hereafter  entered,  from  the  judgments  of  the  jostioee  of  ti» 
peace  and  aldermen,(6)  shall  abide  the  event  of  the  8uit;(c)  and  be  paid  bj  tike 
unsuccessful  party  as  in  other  cases :  Provided^  That  if  the  plaintiff  be  the  appel- 
lant, he  shall  pay  all  costs  (d)  which  may  accrue  on  the  appeal,  if  in  the  event  cf 
the  suit  he  shall  not  recover  a  greater  sum  or  a  more  favorable  (e)  jndgm^it  Uua 
was  rendered  by  the  justice.  And  provided  aho.  That  if  the  defeiulant,(^)  other 
on  the  trial  of  the  cause  before  tne  justice  or  referees,  or  before  an  appeal  is 
taken, (A)  shall  offer  to  give  the  plaintiff  a  judgment (t)  for  the  amount  which  the 
defendant  shall  admit  to  be  due,  which  offer  it  shall  be  the  duty  of  the  justice  aai 
of  the  referees  to  enter  on  the  record,(A;)  and  if  the  sidd  plaintiff  or  his  agent  shall 
not  accept  such  offer,  then  and  in  that  case,  if  the  defendant  shall  appoil,(0  the 
plaintiff  shall  pay  all  the  costa,  which  shall  accrue  on  the  appeal,  if  be  shall  not, 
in  the  event  of  the  suit,  recover  a  greater  amount  (m)  than  that  for  which  the 
defendant  offered  to  give  a  iudgment;  and  in  both  cases  the  defendant's  bill  ^all 
be  taxed  and  paid  by  the  plaintiff,  in  the  same  manner  as  if  a  judgment  bad  beeo 
rendered  in  court  for  the  defendant.     Act  9  April  1833,  §  1.     Purd.  600. 

All  which  proceedings  so  had  before  the  justice,  shall  be  entered  at  large  bj 
liim  in  a  docket  (n)  or  book  to  be  kept  by  him  for  that  purpose,  in  which  he  shall 


court  for  a  role  npon  the  appellant  to  perfect 
hit  appeal  within  a  given  time,  or  show  cause 
why  it  should  not  be  dismissed ;  it  would  be 
error  to  quash  the  appeal  in  the  first  instance. 
16S.  &R.349.  SP.  R.431.  1  W.  &  S.  37S. 
5  W.  &  8.  363.  And  this  applies  to  an  appeal 
granted  erroneously  on  the  defendant's  own 
recogpnisance  and  plea  of  freehold.  37  Leg. 
Int.  70.  An  objection  to  the  form  of  the 
recognisance  will  be  waived  by  any  step  taken 
to  prepare  the  case  for  trial.  1  J.  336.  Where 
an  appeal  does  not  lie,  no  waiver  will  gire 
jurisdiction ;  but  where  an  appeal  does  lie,  the 
party  may,  by  treating  it  as  regularly  in  cckirt, 
waive  a  defect  which  would  otherwise  be  fatal. 
1  Ash.  16S.     4  S.  &  R.  190.     5  H.  89. 

(a)  This  applies  to  an  appeal  fh>m  the  judg- 
ment of  a  justice  of  the  peace.    9  8.  &  R.  827. 

(6)  This  applies  to  appeals  in  cases  of  tres- 
pass and  troTcr.    7  C.  424. 

<c)  A  plaintiff  is  entitled  to  recover  full 
costs,  although  the  amount  finally  reoorered 
be  not  so  great,  either  as  the  judgment  of  the 
justice,  or  the  award  of  arbitrators  out  of 
court,  from  each  of  which  the  defendant 
appealed.  7  W.  235.  5  W.  508.  So,  if  the 
defendant  appeal  from  the  judgment  of  a 
justice  in  his 'favor,  for  a  sum  certain,  and 
on  the  trial  there  be  a  verdict  and  judgment 
for  him  for  a  less  amount,  he  is,  nevertheless, 
entitled  to  full  costs.  7  W.  &  8.  313.  4  W. 
389.  But  if  the  defendant  recover  judgment, 
before  the  justice,  for  a  sum  certain,  and  Ae 
plaintiff  appeal,  and  the  award  of  arbitrators 
in  court  be  '*no  cause  of  action,*'  neither 
party  can  recover  costs.  2  W.  &  8.  36.  And 
where  the  justice  gave  judgment  for  the  de- 
fendant for  $17.34,  from  which  the  plaintiff 
appealed,  who,  on  a  rule  of  reference  entered 
by  him,  obtained  an  award  in  his  favor  for 
$5,  from  which  the  defendant  appealed ;  and 
upon  a  trial  in  court,  there  was  a  general 
rerdict  for  the  defendant:  it  was  held,  that 
the  defendant  was  entitled  to  judgment  for 
the  costs  which   had   accrued   prior  to  the 


appeal  from  the  judgment  of  the  jwtioe.  i 
Barr463. 

(d)  This  does  not  include  the  counsel  fee 
of  $4,  and  daily  pay,  allowed  by  the  act  <^ 
1810.   8  W.  &  8.  274.   7  W.  235.  7  Ban-  125. 

(«)  8ee  2  Ban-  65.  3  P.  L.  J.  839.  1  P. 
B.  23.     4  P.  L.  J.  377. 

ig}  The  offer  of  a  judgment  may  be  made 
by  the  defendant's  agent,  in  his  abeeoce.  12 
Wr.  127. 

(A)  An  offer  made  afterwards,  altboifii 
before  the  justice  has  made  out  his  transcripc 
of  the  appeal,  is  too  late.  I  Barr  188.  Btx 
it  may  be  made  at  any  time  before  the  appetl 
is  taken,  though  the  plaintiff  be  not  preseaL 
6  W.  494. 

(t)  A  tender  before  the  justice  of  a  sum  of 
money  equal  to  the  amount  recoTored,  is  noc 
fufllciont.  4  W.  389.  Nor  is  a  tender  of  smA 
sum,  together  with  the  coats  aocnied.  4 
Wh.  78. 

(k)  The  record  is  Ae  only  evidence  of  it. 
4  W.  389.  1  Barr  38.  It  is  not  sufficient  thtt 
it  appear  in  the  certificate  to  the  justice'* 
transcript.  2  J.  255.  But  if  such  offer  be 
entered  on  the  record,  it  is  error  to  reeeire 
evidence  that  it  was  in  fact  conditional  in  its 
terms.    3H.  41. 

(/)  This  proviso  has  no  application  where 
the  appeal  is  taken  by  the  plaintiff.  10  H. 
298. 

(m)  To  entitle  the  plaintiff  to  ootta,  in  such 
a  case,  he  must  recover  a  greater  sum  than 
that  for  which  the  defendant  tendered  a  judg- 
ment, with  the  interest  added.     3  Wr.  111. 

(fi)  **  AH  proceedings  had  before  the  justiee 
shall  be  entered  at  large  by  him  in  a  docket." 
The  manner  of  making  entries  and  of  keeping 
the  docket  is  so  important  to  the  public  as  well 
.as  to  the  justice,  that  it  is  thought  best,  in 
a  separate  article  under  the  head  of  '^The 
Docket,"  to  gire  some  general  advice  as  to 
the  manner  of  keeping  the  docket.  Where 
a  suit  before  a  justice  is  terminated  by  any  act 
or  agreement  of  the  parties  which  amonntt, 
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ftate  the  kind  of  evideooe  upon  which  the  plaiDtiflf's  demand  may  be  founded, 
whether  upon  hood,  note,  penal  or  single  bill,  writing  obligatory,  book  debt, 
damages  on  assumption,  or  whatever  it  may  be ;  and  the  whole  proceeding,  in  case 
of  fl4)peal,  shall  be  certified  to  the  prothonotary  of  the  proper  county,  who  shall 
enter  the  same  on  his  docket,  and  the  suit  shall  from  thence  take  grade  with,  and 
oe  subject  to  the  same  rules  as  other  actions  (a)  where  the  parties  are  considered 
to  be  in  court,  and  the  costs  accrued  before  the  justice  shall  await  the  event  of  the 
suit.     Act  20  March  1810,  §  4.     Purd.  600. 

Fraoidtd  ahoays,  That  if  the  party  appellant  shall  enter  bail  to  appeal  within 
twenty  days  after  judgment  being  given  as  aforesaid,  such  appeal  shall  be  effectual, 
in  case  such  party  appellant  shall  file  the  transcript  of  the  record  of  the  justice,  in 
the  prothonotary's  office,  on  or  he&re  the  first  day  of  the  next  term  (6)  of  the  court 
of  common  pleas  of  the  prope^'icoaAty^  after  entering  such  bail  as  aforesaid :  (c) 
Froviiiedy  Tnat  upon  any  such  apppal-froi^  the  decision,  determination  oi  order  of 
[two]  justices  (</)  of  the  peace  to  (hi\ed^xf:Qi  common  pleas  or  court  of  quarter 
sessions  in  any  county,  the  cause  shall  *b4*  decid(kl  ,in  such  court  on  its  facts  and 
merits  only ;  and  no  deficiency  of  form  («)  or  stib^^W^y  in  the  record  or  proceed- 
iugs  returned,  nor  any  mistake  in  the  form  or  naili4  of  ih^*  action,  shall  prejudice 
either  party  in  the  court  to  which  the  appeal  shall  be  inadar:(^).*PromVfec^  further^ 
If  any  executor  or  administrator  shall  declare  before  the  *^{fcf,j^U|er  judgment 
against  him,  that  he  has  not  sufficient  assets  to  satisfy  such  jud]^ment,*  it  ghall  be 
the  duty  of  the  justice-  forthwith  to  transmit  the  record  of  his  jtidgili^n^J^  the 
prothonotary  of  the  court  of  common  pleas,  to  be  entered  on  his  dockeV  aD<{*t{ie 
said  court  shall  adjudge  and  decree  thereon,  and  appoint  auditors  to  ascertaitf  and 
apportion  the  assets  according  to  law,  as  in  other  cases.     Ibid. 

In  all  cases  where  an  appeal  is  taken  from  a  judgment  of  a  justice  of  the  peace 
or  alderman,  and  the  appellant  neglects  or  refuses  to  file  the  same  in  the  prothono- 
tary's  office  of  the  proper  county,  according  to  law,  it  shall  and  may  be  lawful  for 
the  justice  or  alderman  before  whom  the  judgment  was  entered,  to  issue  an  execu- 


directly  or  indirectly,  to  a  discontinaanoe  of 
the  action » it  is  part  of  the  official  duty  of  the 
justice  to  enter  sach  act  or  agreement  npon 
his  docket,  and  the  docket-entry  is  eyideno^ 
of  the  same.     9  H.  66. 

(a)  After  the  appeal  is  filed,  the  proceedings 
in  court  are  de  novo  as  to  the  deckrattoo, 
pleadings  and  evidence ;  the  eaose  of  action 
must,  however,  continue  the  same.  1  B.  219. 
3  B.  45.  And  nothing  can  be  recovered  in 
court  which  could  not  have  been  recovered 
before  the  justice,  except  the  intermediate 
interest.  10  S.  k  B.  227.  See  1  W.  &  S.  301. 
8  P.  F.  8m.  463.  On  appeal,  the  defendant 
cannot  de&lcate  a  claim  beyond  the  jurisdic- 
tion of  the  justice.  12  Wr.  456.  The  form 
of  action  may  be  changed  on  an  appeal,  pro- 
Tided  the  cause  of  action  remain  the  same.  2 
W.  14.  IB.  370.  A  plaintiff  cannot  dis- 
continue his  own  appeal  so  as  to  authorise  him 
to  proceed  on  the  original  judgment.  10  Barr 
70.    3  W.  46.^ 

(6)  It  must  be  filed  to  Ae  next  term, 
although  the  20  days  may  not  have  then 
expired.  3  P.  B.  416.  But  a  defective  appeal 
may  be  withdrawn,  and  other  bail  entered 
within  tbe  20  days,  though  a  return  day  has 
intenrened.  2  J.  363.  And  see  1  Leg.  Gaz. 
85. 

(c)  The  appeal  need  not  be  filed  within  20 
day 8  a(W  the  judgment;  it  is  enough  that 
it  be  entered  in  the  docket  of  the  codrt  at 
any  time  before  the  next  return  day.  3  B. 
4a2.    A  party  who  makes  the  justice  his  agent 


for  the  purpose  of  filing  his  appeal,  is  not 
entitled  to  relief  if  the  justice  neglect  to  do 
so.     2  W.  72. 

(</)  The  word  "two"  is  here  inserted  by 
mistake ;  it  applies  to  appeals  from  a  single 
justice.  7  W.  180.  3  Wh.  82.  1  H.  64, 
174-76. 

(e)  '*  No  deficiency  of  form,"  ftc.  It  is  not 
to  be  presumed,  from  the  phraseology  here 
used,  that  the  legislature  intended  to  embolden 
ignorance  or  give  to  indolence  any  encourage- 
ment. The  object  was  to  prevent  *'  prejudice 
to  either  party*'  to  the  suit  It  is  expected, 
and  it  is  the  duty  of  justices  of  the  peace,  to 
take  paint  and  give  time  to  acquire  the 
knowledge  necessary  to  qualify  them  faithfully 
and  with  ability  to  discharge  the  various  im- 
portant, high  and  honorable  duties  which 
appertain  to  the  office  they  have  had  con- 
ferred upon  them.  The  justices  of  peace 
can  do  more,  by  their  personal  conduct,  in 
the  discharge  of  their  relation  to  society,  and 
by  their  official  deportment,  to  give  a  whole- 
some and  an  honest  character  and  tone  to  the 
public  morals  than  any  other  class  of  men  in 
the  community.  But  if  they  can  do  good  by 
their  example  and  carriage,  so  also  can  they 
diffuse  poison  to  the  moral  atmosphere  around 
them.  There  is  much  responsibility  on  their 
shoulders. 

ig)  See  7  W.  48,  ISO.  4  W.  829.  2  W.  131, 
173.  5  S.  &  B.  544.  10  S.  &  B.  121.  12  S.  & 
B.  292.  3  Wh.  419.  8  W.  &  S.  342.  4  W.  & 
S.  327.     1  U.  60.     2  H.  69.     1  J.  147. 


Digitized  by  VjOOQIC 


102  ACTIONS  AT  LAW. 

tion  for  the  amount  thereof,  at  the  iDstance  and  request  of  the  appellee,  or  proceed 
bj  scire  fcKias  against  the  bail  (a)     Act  1  April  1^23,  §  5.     Purd.  601. 

Id  all  cases  of  appeals,  by  defendants,  from  the  judgments  of  aldermen,  in  tH 
city  of  Philadelphia,(6)  in  lieu  of  the  affidavit  required  by  the  Ist  Motion  of  the  art 
passed  May  1st  1861,  the  defendant,  or  some  person  acting  in  his  behalf,  hariig 
knowledge  of  the  facts  of  the  case,  shall  file  with  the  alderman,  an  affidavit  si^iia^ 
forth  that  the  appeal  taken  b  not  for  the  purpose  of  delay,  but  that,  if  the  pro- 
ceedings appealed  from  are  not  removed,  he,  or  the  defendant,  will  be  required  to 
pay  more  money,  or  receive  leas,  than  is  justly  due;  which  affidavit  shall  be  attjurhcd 
to  the  transcript,  by  the  alderman,  to  be  filed  in  the  court  to  which  the  appeal  is 
taken.    Act  27  March  1865,  §  1.     Purd.  1398. 

All  appeals  from  aldermen  as  aforesaid  shall  h^  filed  in  the  court  of  commoa 
pleas  of  the  city  and  county  of  Philadelphia,*  en  i(r:before  the  monthly  retom  day 
in  said  court,  next  ensuing  the  date  of  the  i^ntry  of  the  judgment  before  the  i^der- 
men,  instead  of  to  the  first  day  of  the*xx^]|t*term  as  heretofore.(c)  Act  1  May  1861, 
§2.     Purd.  601.  ,.  ."  ^      .• 

The  justices  of  the  peacevlA.iBd.for  the  counties  of  Centre,  Blair,  Lehigh,  Ob- 
ton,  Schuylkill,  Alleehepy*fIh/ilaba,Northamj)ton,  Luieme,  Lebanon,  BerlOfPeny, 
Mifflin  and  Tork^t/j^sh^l  6e  entitled  to  demand  and  receive  from  the  appellant,  and 
from  the  ^laitft>^:d«pir^g  &  transcript  for  entering  in  the  common  pteu,  or  other 
tcanscru>tek*in*«by  case  tried  before  him,  before  giving  a  transcript  of  appeal  or 
other  *i}i|n6&fl^t,  all  costs  that  may  have  accrued  in  the  said  action :  Friimded, 
TfiftlJtUb  'payment  of  the  costs,  in  the  first  instance,  by  the  appellant  or  plaintiff, 
shall  ^ot  debar  him  of  his  right  to  receive  t^e  same  from  the  appellee  or  defendant, 
in  the  same  manner  and  to  the  same  extent  as  is  now  provided  in  an  act  approved  the 
9th  day  of  April,  Anno  Domini  1833,  entitled  '*  An  act  to  abolish  imprisonment  for 
debt,  and  other  purposes  :**  And  provided  further^  That  any  party  to  suits  shall 
have  the  right  to  appeal  and  demand  transcripts,  without  the  payment  of  costs 
aforesaid,  by  their  making  and  filing  with  the  said  justice  an  affidavit  of  their  in- 
ability to  pay  such  costs.     Act  2  March  1868,  §  1.   Purd.  1510. 

V.  Of  thk  oebtiorari. 

The  judges  of  the  courts  of  common  pleas  shall,  within  their  respective  counttes, 
have  the  lixe  powers  with  the  judges  of  the  supreme  court,  to  issue  writs  of  cer- 
tiorari to  the  justices  of  the  peace,  and  to  cause  their  proceedings  to  be  brought 

(a)  A  certificate  of  the  neglect  to  file  an  ap-  appealing,  shall,  at  Ae  time  he  or  thej  shall 

peal  is  not  necessary  to  enable  the  justice  to  take  snch  appeal,  give  bail  for  costs,  and  oon- 

issue  an  execution  ;  he  may  do  so,  at  his  own  plj  with  all  other  requirements  of  law  relatrrc 

risk,  if  satisfied  that  the  appeal  has  not  been  thereto ;  also  take  and  subscribe  an  oath  or 

perfected.     1  Phila.  517.  affirmation  that  such  appeal  is  not  taken  or 

(6)  The  act  3  March  1868,  provides  that  hi  entered  for  the  purpose  of  delay,  bat  in  good 

all  cases  in  which  judgments  shall  be  rendered  faith,  and  because  he  or  they  verily  beliere 

by  any  alderman  in  the  city  of  Lancaster,  or  that  injustice  has  been  done  to  him  or  them  (ss 

justice  of  the  peace  in  the  county  of  Lancaster,  the  case  may  be),  and  that  he  or  they  (as  the 

no  appeal  shall  be  allowed,  unless  the  appel-  case  may  be)  has  a  just  and  legal  defence  to 

lant,  his  agent  or  attorney,  shall  make  oath  or  the  plaintiff's  demahd,  or  is  entitled  to  more 

affirmation,  to  be  filed  in  the  cause,  that  he  has  than  the  amount  of  the  judgment  rendered  )»t 

reason  to  believe  that  injustice  has  been  done  the  justice  ;  which  said  oath  or  affirmation  shall 

him,  and  that  the  same  is  not  intended  for  be  filed  with  the  justice  and  entered  upon  his 

delay  merely,  and  pay  all  the  costs  accrued  docket,  and  also  annexed  to  the  transcript  and 

before  the  said  alderman  or  justice  of  the  peace,  filed  Uierewith.     Purd.   1510.     This  is  ex- 

unleto  appellant  mcJies  oath  that  he  or  she  is  tended  to  Venango  county  by  act  11   Mardi 

unable  to  pay  said  costo  :  Provided^  That  thif  1870.    P.  L.  S97.    And  see  act  S8  February 

act  shall  not  apply  to  parties  not  residents  of  1870  as  to  Luseme  county.  P.  L.  269. 

I^ancaster  county.    Purd.  1510.    The  act  28  (c)  See  act  9  April  1862,  as  to  the  filing  of 

February  1870  itaakes  a  similar  provision  for  appeals  in  Delaware  county.     P.  L.  347. 

Dauphin  county.  P.  L.  221.     And  the  act  2  (</)  This  section  is  extended  to  the  countief 

Karch  1868,  provides  that  no  appeal  shall  be  of  Cumberland  and  Cambria,  by  act  5  Feb- 

taken  or  allowed  from   any  judgment  of  a  ruary   1869.    Purd.  1573.     And  see   act  22 

justice  of  peace  in  the  county  of  Cameron,  March    1869,   as    to   Westmoreland    coaatj. 

unless  the  party,  his  or  their  agent  or  attorney  P.  L.  478. 
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before  them,  and  the  like  right  and  justice  to  be  done/a)  Const,  of  Pt^nn.  Art.  5, 

No  wnt  of  certiorari  issued  by  or  ont  of  the  supreme  court,  to  any  justice  of  the 
peaee,(6)  in  any  civil  suit  or  action)(c)  shall  be  available  to  remove  the  proceedings 
had  before  such  justice  of  the  peace.    Act  20  March  1810,  §  24.   Purd.  412. 

In  all  cases  either  party  shall  have  the  privilege  of  removing  the  cause,  by  a 
writ  of  cerHorariy{d)  from  before  any  justice,  whose  duty  it  shall  be  to  certify  the 
whole  proceeding  had  before  him,  by  sending  the  original  precepts,  a  copy  of  the 
judgment,  and  execution  or  executions,  if  any  be  issued :  FroAded  ahoaifi^  That 
the  proceedings  of  a  justice  of  the  peace  shall  not  be  set  aside,  or  reversed,  on 
certiorari^  for  want  of  formality  (e)  in  the  -same,  if  it  shall  appear  on  the  face 
thereof,  that  the  defendant  confessed  a  judgment  for  any  sum  within  the  jurisdic- 
tion of  a  justice  of  the  peace,  or  that  a  precept  issued  in  the  name  of  the  common- 
wealth of  Pennsylvania,  requiring  the  defendant  to  appear  before  the  justice,  on 
some  day  certain,(^)  or  directing  the  constable  to  bring  the  defendant  or  defend- 
ants forthwith  before  him,  agreeably  to  the  provisions  and  directions  contained  in 
this  act,  and  that  the  said  constable,  having  served  the  said  precept,(A)  judgment 
was  rendered,  on  the  day  fixed  in  the  precept,(Y')  or  on  some  other  clay,  to  which 
the  cause  was  postponed  by  the  justice,  with  the  knowledge  of  the  parties  ;(A;)  and 


(a)  The  eertiorctri  is  a  writ  of  error  In  erery- 
thing  bat  form.  1  R.  3S1.  3  P.  R.  24.  9  Barr 
216.  And  to  entitle  the  party  suing  it  out  to 
a  atpersedeat,  he  must  give  secarity.  2  Phil  a. 
68-9.  A  defendant  cannot  take  both  an  ap- 
peal and  certioTari,    1  Brewst.  406. 

(6)  This  does  not  apply  to  the  proceedings 
of  two  josttoes  nnder  the  landlord  and  tenant 
act.   3  S.  &  R.  95.   4  B.  185. 

(c)  A  proceeding  under  the  stray  law  is 
within  the  prohibition  of  the  act.  2  R.  20.  So 
is  an  action  before  the  Mayor  of  Philadelphia 
to  recover  a  penalty  for  a  breach  of  ordinance. 
5R.  119. 

(</)  On  the  hearing  of  a  certiorari  to  a  jus- 
tice, every  reasonable  presumption  will  be 
made  in  favor  of  his  proceedings,  consistent 
with  the  record.  3  P.  L.  J.  425.  If  the  pro- 
ceedings appear  on  the  face  of  the  transcript 
to  be  regular,  and  that  he  has  acted  within 
the  sphere  of  his  jurisdiction,  parol  evidence 
will  not  in  general  be  admitted.  1  Ash.  51, 
64.  But  the  court  may,  to  prevent  injustice, 
make  inquiry  into  the  evidence  given  before 
the  magistrate.  5  B..  29.  1  Y.  49.  Pray  t^. 
Reynolds,  2  Wh.  Dig.  133,  pi.  250.  To  es- 
tablish corruption  or  partiality,  or  the  refusal 
to  hear  testimony,  parol  evidence  is  necessarily 
sdmissible ;  and  there  may  be  cases  in  which 
the  absence  of  jurisdiction  can  be  established 
in  no  other  way ;  as  where  one  justice  under- 
takes to  re-examine  what  has  already  been 
determined  by  another:  otherwise,  the  court 
cannot  go  out  of  the  record.  1  Ash.  215. 
1  P.  F.  Sm.  48.  The  parol  evidence  must 
relate  to  the  conduct  of  the  justice.  1  P.  F. 
Sm.  48.  That  want  of  jurisdiction  may  be 
shown  by  parol,  is  a  matter  of  every-day 
practice,  essential  to  the  due  administration  of 
jcitice,  to  prevent  frauds,  and  maintain  a  sub- 
ordinate tribunal  within  its  proper  sphere  of 
action.  3  Pitts.  L.  J.  301.  10  W.  123.  3  Y. 
479.  17  Pitts.  L.  J.  162.  But  the  court  have 
no  power  to  direct  an  issue  to  try  disputed  facts 
arising  on  a  certiorari,  10  W.  53.  The  court 
will  notice  a  substantial  and  fatal  error  in  the 


proceedings,  although  the  counsel  have  omit- 
ted to  make  it  a  special  exception,  when  it  is 
deemed  essential  for  the  purposes  of  justice. 
2  P.  265. 

(e)  If  the  party  be  in  prison,  or  nnder  ar- 
rest, the  court  may  also  issue  a  habeas  corpus 
at  common  law,  to  bring  up  the  body  of  the 
defendant,  at  the  same  time  that  the  cause  is 
removed  by  the  certiorari;  and  may,  in  a  pro- 
per case,  admit  him  to  bail  to  appear  at  the 
hearing  and  abide  the  event ;  and  the  form  of 
the  recognisance  must  be  adapted  to  the  exi- 
gencies of  the  case.   8  C.  520,  524. 

{g)  Where  the  summons  did  not  state  any 
day  of  appearance,  judgment  was  reversed. 
A.  272. 

{h)  Where  the  defendant  did  not  appear 
before  the  justice,  it  miut  appear  by  the  record, 
that  the  process  was  served  in  the  manner 
required  by  law,  otherwise,  the  judgment  will 
be  reversed.  2  P.  232.  1  PhUa.  252.  6 
Pitts.  L.  J.  301.  See  4  N.  Y.  296,  379, 
383.  Unless  process  be  served  before  the  re- 
turn-day, the  proceedings  %n  coram  nonjudice. 
8  Barr  410. 

(t)  A  justice  may  give  judgment  before  the 
return-day,  if  the  party  voluntarily  appear  and 
consent  to  the  hearing.   5  B.  29. 

ik)  **  With  the  knowledge  of  the  parties," 
This  is  made  by  the  law  a  pre-requisite  to 
a  valid  judgment,  a  condition  essential  to 
protect  the  judgment  on  certiorari.  A  judg- 
ment given,  without  strict  regard  to  this 
injunction,  would,  on  certiorari,  be  ''set 
aside."  For  example— and  it  is  better  to  be 
diffuse  than  unintelligible — A.  sues  B.,  case 
to  be  heard  1  May,  8  a.  m.  ;  plaintiff  appears, 
defendant  does  not.  Plaintiff  asks  and  the 
justice  grants  an  adjournment  to  8  May,  4 
p.  M.,  at  which  time  the  plaintiff  appears,  the 
justice  hears  and  examines  his  *' proofs  and 
allegations,"  and  renders  judgment  against 
the  defendant,  who  had  no  knowledge  what- 
ever of  the  meeting  ''at  which  judgment  had 
been  rendered."  Such  judgment  would  be 
erroneous. 


"i- 
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no  execution  issned  by  a  justice  shall  be  set  aside  for  ioformalitj,  if  it  skall  appev 
on  the  face  of  the  same,  that  it  issued  in  the  name  of  the  commonwealth  of  Pern- 
sylvan ia,  after  the  expiration  of  the  proper  period  of  time,  and  for  the  sun  fior 
which  judgment  had  been  rendered,  together  with  interest  thereon,  and  costs,  ni 
a  day  mentioned  (a)  on  which  return  is  to  be  made  by  the  oonstable,  and  thai  te 
cause  of  action  shall  have  been  cognisable  before  a  justice  of  the  peace  :(fr)  and 
the  judgment  of  the  court  of  common  pleas  shall  be  final  on  all  proceedi^ 
removed  as  aforesaid,  by  the  said  court,  and  no  writ  of  error  shall  iMue  thweonic) 
Ibid.  §  22. 

No  judge  of  any  court  within  this  commonwealth,  shall  allow  any  writ  of  eer- 
tiorari  to  remove  the  proceeding  had  in  any  trial  before  a  justice  of  the  peaee, 
until  the  party  applying  for  such  writ(</)  shall  declare  on  oath  or  affirmation,  before 
such  judge,(e)  that  it  is  not  for  the  purpose  of  delay,  but  that  in  the  opinion  of 
the  party  applying  for  the  same,  the  cause  of  action  was  not  cognisable  before  a 
justice,  or  that  the  proceedings  proposed  to  be  removed,  are  to  the  beet  of  ka 
knowledge  unjust  and  illegal,  and  if  not  removed,  will  oblige  the  said  applicant  to 
pay  more  money,  or  to  receive  less  from  his  opponent  than  is  justly  due ;  (y)  a  ta^ 
of  which  affidavit  shall  be  filed  in  the  prothonotary's  office :  Provided^  That  bo 
judgment  shall  be  set  aside  in  pursuance  of  a  writ  of  certiorari^  unless  the  sasM 
is  issued  within  twenty  days  (A)  after  judgment  was  rendered,  and  served  within 
five  days  thereafter ;  (i)  and  no  execution  shall  be  set  aside  in  pursuance  of  lh« 
writ  aforesaid,  unless  the  said  writ  is  issued  and  served  within  twenty  days  after 
the  execution  issued. (A;)     Ibid.  §  21. 


(a)  "  A  day  mentioned."  It  was  mled  by 
Judge  Fbamklin,  in  the  court  of  common  pleas 
for  the  county  of  Lancaster,  that  an  execution 
made  returnable  **  within  twenty  days,"  was 
erroneous,  because  no  day  was  mentioned  on 
which  the  return  was  to  be  made.  1  Ash.  55. 
But  the  court  of  common  pleas  for  the  city 
and  county  of  Philadelphia  decided  that  such 
execution  would  be  valid,  and  that  it  was  not 
necensary  that  a  day  should  be  mentioned  in 
the  execution  on  which  the  return  is  to  be 
made.  Ibid.  53.  Out  of  abundant  caution  it 
would  be  advisable  for  justices  to  adhere  to 
the  former  decision. 

(6)  The  court  will  call  in  the  aid  of  affi- 
davits, to  ascertain  whether  the  justice  has 
exceeded  his  jurisdiction.  3  Y.  479.  10  W. 
123.  6  Pitts.  Leg.  J.  301.  1  P.  F.  Sm.  48. 
This  only  applies  to  a  judgment  on  a  certiorari 
issued  under  the  act  of  1810;  when  a  subse- 
quent act  confers  jurisdiction  on  justices  of  the 
peace,  to  proceed  in  a  different  manner  from 
that  directed  in  that  act,  the  judgment  of  the 
common  pleas  on  certiorari  may  be  re-examined 
by  the  supreme  court.  1  C.  134.  II  H.  581. 
It  does  not  apply  to  proceedings  under  the 
landlord  and  tenant  law.  4  B.  185.  Or  to 
proceedings  to  obtain  possession  by  a  pur- 
chaser at  sheriff's  sale.  1  R.  317.  The  proper 
mode  of  re-examining  such  judgment  of  the 
common  pleas  is  by  writ  of  error.     1  R.  317. 

(c)  See  2  8.  &  R.  112.  3  Wh.  12.  1  W. 
532.     7  Wr.  HI. 

((/)  Or  bis  agent  or  attorney ;  see  infra. 

(c)  Or  before  the  prothonotary  ;  see  infra* 

(g)  The  affidavit  must  substantially  follow 
the  words  of  the  act.  See  1  Br.  217.  IT. 
&  H.  Pr.  712.  For  form  of  affidavit,  see 
Graydon's  Forms  38. 

(A)  If  this  provision  be  not  observed,  the 
court  will  not  look  into  the  judgment,  even  if 


it  do  not  appear  fVom  the  record  that  the  nam- 
mons  was  served,  if  within  twenty  days  the 
defendant  had  knowledge  of  the  proeeedingt, 
and  applied  to  have  the  judgment  opened.  1 
Ash.  135.  If,  however,  it  l^  apparent  oaths 
face  of  the  record  that  the  justice  had  no  jurii- 
diction,  or  that  the  summons  was  not  served 
in  the  manner  directed  by  the  act  of  1810,  and 
the  defendant  did  not  appear,  the  court  will 
reverse  the  proceedings,  on  certiorari^  aot- 
withstanding  more  than  twenty  days  may  have 
elapsed  before  the  issuing  of  the  writ ;  where' 
there  is  no  legal  service  of  the  process  on  the 
defendant,  he  is  not  in  eourt,  and  all  die  tab- 
sequent  proceedings  are  erroneoas  and  void. 
Offerman  o.  Downey,  2  Wh.  Dig.  134,  pi.  178. 
Tryon  ».  Keller,  Purd.  413,  ».  7  H.  495.  S 
Am.  L.  R.  248.  3  Pitts.  Leg.  J.  301.  i 
Lns.  Leg.  Obs.  28.  21  Leg.  Int.  340.  But, 
in  such  case,  the  party  must  satisfy  the  court 
that  his  application  was  made  within  twenty 
days  after  the  fact  of  the  entry  of  the  judg- 
ment had  come  to  his  knowledge.  Campbell 
9.  Penn  District,  Purd.  413,  n.  1  Ash.  135. 
1  Phila.  439.  The  fact  that  notice  was  not 
given  may  be  proved  by  parol.  7  U.  495.  A 
judgment  obtained  by  any  trick  or  fraud  ought 
to  be  reversed,  if  the  certiorari  be  taken  wi^in 
a  reasonable  time  after  it  is  discovered.  7 '  H. 
498.  3  Phila.  258.  Where  the  defendant 
does  not  appear,  it  becomee  the  duty  of  the 
justice  to  see  that  the  return  be  made  stridly 
according  to  law,  and  it  should  be  entered  on 
his  docket  in  the  very  words  of  the  constable 
making  it. 

(t)  This  proviso  only  applies  to  civil  suits; 
and  an  action  for  a  penalt)*  for  a  breach  of 
ordinance  is  not  included.     12  S.  &  R.  53. 

(k)  A  certiorari  wai  a  supersedeas  at  eom- 
mon  law.     7  Wr.  372. 
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Tbe  prothoDotaries  of  tbe  several  courts  of  common  pleas  are  hereby  respectively 
authorized  and  empowered  to  administer  the  oath  or  affirmation  required  by  the 
2l8t  section  of  the  act  to  which  this  is  a  further  supplement,  to  be  taken  on  the 
iaAuing  of  any  writ  of  certiorari  ;  which  oath  or  affirmation  so  administered,  shall 
have  the  same  force  and  effect  as  if  administered  by  a  judge  of  any  of  the<  said 
coarts.(rf)     Act  3  February  1817,  §  1.     Purd.  413. 

Whenever  an  appeal  is  entered  to  the, supreme  court,  or  a  certiorari  is  sued  out 
to  remove  the  proceedings  of  a  justice  or  alderman  to  the  common  pleas  or  quarter 
sessions,  the  party,  his  agent  or  attorney,  may  make  and  enter  into  the  required 
affidavit  and  recognisance.     Act  27  March  1833,  §  2.     Purd.  411. 

In  cases  of  appeal,  certiorari  or  writ  of  error  by  any  corporation,  the  oath  or 
affirmation  required  by  law  shall  be  made  by  the  president  or  other  chief  officer  of 
the  corporation,  or  in  his  absence,  by  the  cashier,  treasurer  or  secretary.(6)  Act 
22  March  1817,  §  4.     Purd.  410. 

No  special  allowance  of  a  writ  of  certiorari  to  a  justice  of  the  peace,  or  alder- 
man, shall  be  held  requisite  to  the  maintenance  of  such  writ.  Act  26  April  1855, 
§2.    P.  L.  304. 

In  all  casee  where  the  proceedings  of  a  justice  of  the  peace  shall  be  removed 
by  certiorari^  at  the  instance  of  the  plaintiff,  and  the  same  be  set  aside  by  the  court, 
and  on  the  second  trial  being  had  before  the  same,  or  any  other  justice  of  the  peace, 
if  judgment  shall  not  be  obtained  for  a  sum  equal  to,  or  greater  than  the  original 
judgment,(e)  which  was  set  aside  by  the  court,  he  shall  pay  fill  costs  accrued  on 
the  second  trial  before  the  justice  of  the  peace,  as  well  as  those  which  accrued  at 
tbe  court  before  whom  the  proceedings  have  been  set  aside,  including  any  fees, 
which  the  defendant  may  have  given  any  attorney,  not  exceeding  four  dollars,  in 
such  trial,  together  with  fifty  cents  per  day  to  the  said  defendant,  while  attending 
OQ  the  said  court  in  defence  of  the  proceedings  of  the  said  justice  of  the  peace ; 
and  in  cases  where  the  proceedings  of  any  justice  of  the  peace  shall  be  removed 
at  the  instance  of  the  defendant,  and  be  set  aside  by  the  court,  and  it  shall  appear 
that  he  attended  the  trial  before  the  justice,  or  had  legal  notice  to  attend  the  same, 
and  on  a  final  tria)  being  had  as  aforesaid,  the  plaintiff  shall  obtain  judgment  for  a 
sum  equal  to  or  greater  than  the  original  judgment,  which  was  set  aside  by  the 
court,  he  shall  pay  all  costs  accrued  on  the  second  trial  before  the  justice  of  the 
peace,  as  well  as  those  which  accrued  at  the  court  before  whom  the  proceedings 
have  been  set  aside,  including  any  fees,  which  the  plaintiff  may  have  given  to  any 
attorney,  not  exceeding  four  doUars,  to  defend  the  proceedings  of  the  justice, 
together  with  fifty  cent-s  per  day  while  attending  at  court  on  the  same;  which  cost 
shall  be  recovered  before  any  justice  of  the  peace  in  the  same  manner  as  sums  of 
similar  amount  are  recoverable ;  (c^)  and  in  such  cases,  the  legal  stay  of  execution 
shall  be  counted  from  the  date  of  the  original  judgment  rendered  by  the  justice 
of  the  peace.  And  the  court  shall,  at  the  term  to  which  the  proceedings  of  the  jus- 
tices of  the  peace  are  returnable,  in  pursuance  of  writs  of  certiorari,  determine  and 
decide  thereon.     Act  20  March  1810,  §  25.     Purd.  413. 

YI.   Prooeicdinqs  subsequent  to  the  judgment. 
1.   Of  the  Stay  of  Execution, 
In  all  cases  where  the  defendant  is  a  freeholder,(e)  or  enters  [special]  bail 

(o)  The  prothonoUrj  is  also  empowered  to  mere] j  worth  the  amoant  of  the  jndgmeiit,  or 

take  the  necessary  recognisance  of  bail   in  more  than  the  incumbrances  upon  it,  but  clear 

error.     2  Phila.  68.  of  all  incumbrances.     6  B.  253.     But  he  need 

(6)  This  provision  is  not  repealed  bjr  act  1 1  not  show  title,  as   in  ejectment :  po8ses!<i(m 

June  1832,  2  3.     2  H.  442.  under  color  of  title,  is,  in  freneral,  all  that  has 

(c)  This   section  does  not  extend  to  the  been  required.     1  T.  &  H.  Pr.  250.     If  the 

reversal  of  an  execution  on  certiorari,    4  W.  freehold  be  within  the  jurisdiction  of  the  court, 

450.  *  the  defendant  need  only  show   its  existence 

{d)  A  judgment  of  reversal,  on  certiorari,  and  value ;  it  then  rests  on  the  plaintiff,  if 

does  not  carry  costs.    Bartram  v,  Atkinson,  he  object,  to  show  an  incumbrance ;  but  if 

Com.  Pleas,  Phila.  1858.  the  freehold  be  in  another  county,  the  defend- 

(e)  The  defendant  must  show  a  freehold  not  ant  must  not  only  show  its  existence  and  value. 
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[to  the  action,] (a)  and  the  judgment  rendered  shall  be  above  ^Ye  dollars  and  thirtj- 
three  cents,  an^  not  exceeding  twenty  dollars,  there  shall  be  a  stay  of  execiitioD(6) 
for  three  months ;  and  where  the  judgment  shall  be  above  twenty  dollars  and  aot 
exceeding  sixty  dollars,  there  shall  be  a  stay  of  six  months;  and  where  the  judg- 
ment shall  be  above  sixty  dollars  and  not  exceeding  one  hundred,  there  shall  be  a 
stay  of  execution  for  nine  months.     Act  20  March  1810,  §  9.     Purd.  601. 

The  bail  in  all  cases  where  bail  i»  now  required  for  the  stay  of  execution,  shall 
be  bail  absolute,  with  one  or  more  sufficient  sureties,  in  double  the  amount  of  the 
debt  or  damages,  interest  and  costs  recovered,  conditioned  for  the  payment  thereof, 
in  the  event  that  the  defendant  fail  to  pay  the  same  at  the  expiration  of  the  stay 
of  execution.     Act  20  March  1845,  §  1.     Purd.  601. 

In  all  cases  where  the  amount  of  any  judgment  rendered  before  a  justice  of  the 
peace  shall  be  paid  by  any  person  who  has  entered  or  shall  enter  fspecialj  bail  for 
stay  of  execution  or  otherwise,  such  judgment  shall  remain  for  the  use  of  such 
person,  and  may  be  prosecuted  in  the  name  of  the  plaintiff  for  the  recovery  of  the 
amount.     Act  24  April  1829,  §  1.     Purd.  601. 

No  defendant  shall  be  entitled  to  stay  of  execution  upon  a  judgment  obtained 
against  him  as  bail  for  stay  of  execution  on  any  former  judgment.(c)  Act  25  April 
1850,  §  28.     Purd.  431. 

2.   0/  the  Trantcript  to  bind  Reed  Ettate, 

The  prothonotaries  of  the  respective  counties  shall  enter  on  their  dockets  transcripts 
of  judgments((/)  obtained  before  justices  of  the  peace  of  their  proper  counties,(ej 


bat  mast  produce  evidence,  by  the  nsnal  cer- 
tificates of  search,  of  its  being  clear  of  incam- 
brances.  Ibid.  3  M.  342.  On  a  plea  of  free- 
hold being  etttered,  the  plaintiff  may  move  to 
dismiss  it  for  insufficiency.  3  M.  342.  1  Phila. 
204.  1  T.  &  H.  Pr.  833.  One  of  several  de- 
fendants who  has  a  sufficient  freehold,  is  entitled 
to  stay  of  execution.   87  Leg.  Int.  135. 

(a)  For  condition  of  recognisance,  see  infra. 
Bail  for  stay  of  execution  may  be  entered 
after  the  expiration  of  80  days,  if  no  execu- 
tion be  issued.     3  B.  195. 

(6)  '*  There  shall  be  a  stay  of  execution," 
that  is,  when  a  plea  of  freehold  or  bail  for  stay 
of  execution  shall  have  been  entered.  If  the 
defendant  neglect  or  refuse  to  enter  the  bail, 
by  law  required,  it  is  the  right  of  the  plaintiff 
to  demand,  and  it  is  the  duty  of  the  justice 
forthwith  to  issue  an  execution,  and  to  deliver 
It  to  a  constable  for  service.  The  defendant, 
by  such  a  proceeding,  is  subjected  to  the  costs 
and  inconvenience  of  immediately  putting  in 
bail,  or  of  showing  the  constable  property  on 
which  to  levy.  The  issuing  of  the  execution 
and  making  a  levy  on  his  goods,  does  not, 
however,  deprive  him  of  the  right,  within 
twenty  days  after  judgment,  to  enter  bail.  The 
words  of  this  law,  in  the  6th  section,  are  too 
plain  to  admit  of  a  doubt.  They  are  ai  fol- 
lows: *^But  if  the  defendant,  within  twenty 
days  after  such  judgment,  shall  enter  special 
bail,  and  pay  the  costs  accrued  on  the  execu- 
tion, he  shall  then  be  entitled  to  an  appeal, 
or  stay  of  execution,  in  the  same  manner  as 
though  the  bail  had  been  entered  at  the  time 
of  rendering  such  judgment."  In  1  Ash.  407 , 
the  court  say,  that  if  the  defendant  *^  can  show 
that  he  owns  real  estate,  at  any  time  either 
before  or  after  execution  has  issued,"  yet  if 
he  shall  neglect  '<  to  suggest  it,  it  would  jus- 
tify the  issuing  of  an  execution  against  him, 
bat  on  the  payment  of  costs  accrued  on  the 


execution,  the  magistrate  should  supersede  it, 
and  give  the  defendant  the  privilege  reserved 
by  law."  In  all  cases,  where  individuals, 
such  as  freeholders,  or  persons  by  specisl 
agreement,  are  entitled  to  privileges,  it  is 
their  duty  to  suggest  them.  If  they  do  not 
they  should  not  be  surprised/  if,  fit>m  their 
own  neglect,  they  should  be  put  to  inconve- 
nience,  and  compelled  to  pay  costs.  The  dis- 
trict court  for  the  city  and  county  hare  decided 
that  costs  of  suit  may  be  added  to  the  amoant 
for  which  judgment  is  rendered,  in  regulating 
the  duration  of  the  stay  of  execution,  under 
the  act  of  June  16th  1836,  the  terms  of  which 
are  very  similar,  in  this  respect,  .to  those  of 
the  act  of  1810.  (See  Purd.  431.)  Thus,  wbm 
the  judgment  was  but  for  $495.65,  but  the 
costs  swelled  the  amount  to  more  than  $500, 
a  stay  for  twelve  months  was  held  to  be  re- 
gular.    4P.  L.J.  175. 

(c)  A  garnishee  in  an  attachment  in  exe- 
cution is  not  entitled  to  enter  bail  for  stay 
of  execution.  1  Phila.  284.  And  no  stay  oif 
execution  can  be  claimed  in  an  action  of  debt 
on  a  judgment  of  another  state.  8  Am.  L.  R. 
446.  Nor  in  an  action  at  the  suit  of  the  com- 
monwealth.    18  Leg.  Int.  349. 

(d)  Such  transcript  is,  ai  regards  real  estate, 
virtually  a  judgment  of  the  court.  8  S.  &  R. 
479.  And  mav  be  so  recited  in  a  tdre/adoL 
3  P.  R.  98.  1  P.  R.  20.  3  W.  381.  8  W.  &S. 
170.  4  P.  L.  J.  144,  325.  5  P.  L.  J.  429.  The 
court  has  mo  authority  to  strike  off  such  tran- 
script ( 12  S.  &  R.  72),  or  to  open  the  judgment 
and  let  the  defendant  into  a  defence.  7  H. 
495.  2P.  F.  Sm.  431.  10  Leg.  Int.  46.  See 
1  P.  R.  20.  3  P.  R.  98.  But  it  nevertheless 
remains  before  the  justice  for  further  proceed- 
ings. 1  B.  381.  12  S.  &  R.  72.  7  H.  498. 
It  is  not  evidence  to  show  a  former  recovery. 
13  S.  &  R.  54. 

(e)  A  judgment  for  damages,  in  summary 
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without  the  agency  of  an  attorney,  for  the  fee  (a)  of  fifty  cents,  which  tran- 
scripts the  justices  shall  deliver  to  any  person  who  may  apply  for  the  same, 
and  which  judgments,  fVom  the  time  of  such  entries  on  the  prothonotary's  docket, 
shall  bind  the  real  estate  of  the  defendants ;  (6)  but  no  fieri  facias  shall  be 
Issued  by  any  prothonotary  until  a  certificate  (c)  shall  bo  first  produced  to  him  from 
the  justice  before  whom  the  original  judgment  was  entered,  stating  therein,  that 
an  execution  had  issued  to  the  proper  constable  as  directed  by  this  act,  and  a  return 
thereon  that  no  goods  could  be  found  sufficient  to  satisfy  said  demand ;  and  any 
justice  issuing  an  execution  on  a  judgment  removed  as  aforesaid,  shall,  on  the 
plaintiff  producing  a  receipt  for  the  delivery  of  such  transcript  to  the  prothonotary 
of  the  county,  to  be  entered  of  record,  tax  fifty  cents  upon  such  execution  for  the 
prothonotary's  fees  as  aforesaid.  And  no  judgment,  whether  obtained  before  a 
justice,  or  in  any  court  of  record  within  this  commonwealth,  shall  deprive  any 
person  of  his  or  her  right  as  a  freeholder  {d)  longer  or  for  any  greater  time  than 
such  judgment  shall  remain  unsatisfied, (e)  any  law,  usage  or  custom,  to  the  con- 
trary notwithstanding.     Act  20  March  1810,  §  10.     Purd.  601. 

8.   0/  the  Execution. 

Every  justice  of  the  peace  rendering  judgment  as  aforesaid  shall  receive  the 
amount  of  the  judgment,  if  offered  by  the  defendant  or  his  agent  before  execu- 
tion, (^)  and  pay  the  same  over  to  the  plaintiff,  or  his  agent,  when  required :  for 
which  service,  he  shall,  if  exceeding  five  dollars  and  thirty-three  cents,  be  allowed 
[twenty-five  cents]  by  the  defendant,  in  addition  to  his  usual  fees,(A)  and  if  the 


proceedings  to  obtain  possession  bj  a  pur- 
chaser at  a  sheriff's  sale,  cannot  be  certified 
to  the  common  pleas,  under  this  act,  in  order 
to  create  a  lien  on  real  estate.  Oault  v.  Mc- 
Kinney,  Purd.  450.  Nor  will  an  action  of 
debt  lie  on  such  judgment.  14  S.  k  R.  162. 
See  a  Phila.  71,  contra. 

(a)  By  act  2  April  186S,  the  fee  for  this 
service  is  fixed  at  50  cents ;  in  addition  to 
which  he  is  required  bj  act  6  April  ISSO,  to 
demand  for  everj  transcript  filed,  a  state  tax 
of  25  cents ;  which,  by  act  6  Maj  1S44,  is  to 
be  paid  bj  the  plaintiff  without  recourse  to 
the  defendant. 

(6)  It  creates  no  lien,  if  an  appeal  be 
entered  within  the  twentj  davs.  7  W.  540. 
And  when  a  judgment  has  been  entered  on  a 
justice's  transcript,  no  other  judgment  can  be 
entered  by  transi^pt  from  Uie  same  rei^rd. 
3  Gr.  259. 

(c)  A  certificate  is  unnecessary  if  the  tran- 
script show  that  an  execution  has  been  issued 
and  returned  ''no  goods."  6  W.  &  S.  S43. 
A  icire/acUu  may  iMue  without  certificate.  3 
W.  381.  And  on  a  judgment  on  the  scire 
facias,  execution  may  issue  from  the  common 
pleas.     Ibid. 

(<f)  "Hit  or  her  right  as  a  freeholder."  In 
strictness,  no  one  is  a  freeholder  if  there  be 
any  lien,  mortgage  or  ground-rent,  against 
the  property  on  which  he  or  she  claims  to  be 
a  freeholder.  In  2  W.  44,  it  is  ruled  by  the 
supreme  court,  that  '*  a  freeholder  is  not  en- 
titled to  stay  of  execution  unless  his  land  is 
free  from  incumbrance."  It  had  been  pre- 
Tionsly  ruled  by  the  same  authority,  in  5  B. 
432,  that  to  obtain  a  stay  of  execution  under 
the  act  of  March  1806,  which  was  an  act 
firing  authority  to  and  regulating  proceed- 
ings before  justices  of  the  peace,  that  **the 
defendant  must  have  a  freehold  in  the  eounttf 
where  the  judgment  is  entered."   In  the  above 


section,  the  legislature  declare  that  **  no  judg- 
ment shall  deprire  any  person  of  his  or  her 
right  as  a  freeholder  longer,  or  for  any  greater 
time,  than  such  judgment  shall  remain  un- 
satisfied, any  law,  usage  or  custom,  to  the  con- 
trary notwithstanding."  From  the  phrase- 
ology of  this  provision,  as  well  as  that  of  an 
act  passed  August  21st  1725  (1  Sm.  164),  it 
would  seem  as  if  obstructions  had  been  laid 
in  the  way  of  a  f^holder's  exemption  from 
arrest.  If  a  justice  shall  be  satisfied  that  a 
defendant  has  an  ample  freehold,  even  though 
it  be  lightly  incumbered,  or  even  not  situated 
'*  in  Ae  county,"  he  need  not  exact  bail.  He 
is  to  exercise  a  sound  discretion  in  providing 
for  the  payment,  at  a  future  day,  of  the  judg- 
ment he  has  rendered,  and  at  the  same  time 
to  respect  equally  the  rights  of  the  defendant, 
as  well  as  those  of  the  plaintiff. 

(s)  Where  the  transcript  of  the  judgment 
of  a  justice  was  filed  in  the  common  pleas 
more  than  nineteen  years  after  the  judgment 
was  rendered,  and  the  justice  was  not  called, 
nor  the  docket  produced,  and  there  was  nothing 
to  show  whether  an  execution  had  ever  been 
issued  by  the  justice,  the  jury  are  at  liberty 
to  infer  payment,  from  the  lapse  of  time,  and 
these  circumstances.    2  J.  312. 

ig)  "Before  execution."  The  justice  it 
commanded  to  **  receive  the  amount  of  the 
judgment,  if  offered  by  the  defendant  or  his 
agent  before  execution,  and  pay  the  same 
over  to  the  plaintiff,  or  his  agent,  when 
required ;"  and  a  neglect  or  refusal  so  to  do 
<*  shall  be  a  misdemeanor  in  office." 

(A)  By  the  fee-bill  of  1865,  the  aldermen 
of  Philadelphia  are  entitled  to  the  following 
fees  for  this  service,  vis.:  <* Receiving  the 
amount  of  a  judgment,  and  paying  over  the 
same,  if  not  exceeding  ten  dollars,  25  cents ; 
if  above  ten  and  not  exceeding  thirty  dollars, 
35  cents;   if  above  thirty  doUar^t,  65  cents. 
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said  justice  shall  oeglect  or  refuse  to  pay  over  on  demand  the  money  so  received  to 
the  plaintiff  or  hi»  agent,  such  neglect  or  refusal  shall  be  a  misdemeanor  in  office. 
Act  20  March  1810,  §  11.   Purd.  602. 

And  if  the  amount  of  the  judgment  is  not  paid  to  the  justice  as  aforesaid,  he 
shall  grant  execution,  if  reauired  by  the  plaintiff  or  his  agent,  thereupon,  if  for  a 
sum  not  exceeding  five  dollars  ana  thirty -three  cents,  forthwith,  (a)  and  for  any 
further  sum,  after  the  time  limited  for  the  stay  of  the  same }  which  execution  shall 
be  directed  to  the  constable  (6)  of  the  ward,  district  or  township,  where  the  defend- 
ant resides,  or  the  next  constable  most  convenient  to  the  defendant,(r)  command* 
Ing  him  to  levy  the  debt  or  demand,  and  costs,  on  the  defendant's  goods  and  chat- 
tel, and  by  virtue  thereof  shall,  within  the  space  of  twenty  days  next  following, 
expose  the  same  to  sale,  by  public  vendue,(<Q  having  given  due  notice  of  the 
same,  by  at  least  three  advertisements,(e)  put  up  at  the  most  public  places  in  hii 
township,  ward  or  district,  returning  the  overplus,  if  any,(<7)  to  the  defendant, 
[and  for  want  of  sufficient  distress,  to  take  the  body  of  such  defendant  into  custody, 
and  him  or  her  convey  to  the  common  jail  of  the  county;  and  the  sheriff  or  keeper 
of  such  jail  is  hereby  directed  to  receive  the  person  or  persons  so  taken  in  exeen- 
tion,  and  him,  her  or  them  safely  keep,  until  the  sum  recovered  and  interest  thereon 
accrued  from  the  date  of  the  judgment,  together  with  costs,  be  fxdly  paid,  and  in 
default  of  such  keeping  to  be  liable  to  answer  the  damage  to  the  party  injured,  as 
is  by  law  provided  in  case  of  escapes ;]  (h)  or,  in  case  no  goods  and  chattels  can  be 
found,  ana  the  defendant  be  possessed  of  lands  or  tenements,  the  plaintiff  may  waive 
imprisoning  the  defendant,  and  proceed  by  a  transcript  to  the  prothonotary  af<n«- 
said :  Provided,  That  executions  against  executors  or  administrators  shall  only  be 
for  the  assets  of  the  deceased.   Ibid.  §  12. 

No  execution  shall  be  issued  on  a  judgment  rendered  before  a  justice  of  the 
peace  or  alderman,  after  five  years  from  the  rendition  of  such  judgment, -unleas  the 

JoMtices  in  other  parts  of  the  state,  by  the  fee- 
bill  of  1868,  shall  receive  for  the  same  service, 
where  the  amount  does  not  exceed  ten  dollars, 
20  cents ;  if  above  ten  and  not  exceeding 
forty  dollars,  50  cents ;  if  above  forty  and  not 
exceeding  sixty  dollars,  75  eents ;  if  above 
sixty  dollars,  one  dollar. 

(a)  <*Ue  shall  grant  execution— forthwith." 
It  is  the  plaintiff  or  his  agent  who  b&s  the 
right  to  demand,  and  the  jostioe  to  issue 
execution,  if  the  time  for  its  issue  has  legally 
arrived.  The  justice  has  no  right  to  issue  it 
without  being  required,  nor  has  he  any  right 
to  delay  or  refuse  it,  when  legally  required. 
If  he  do,  it  is  on  his  own  responsibility. 

(6)  <*  Which  execution  shall  be  directed  to 
the  constable."  The  direction  given  to  the 
justice,  as  well  as  to  the  officer  to  whom  the 
execution  *' shall  be  directed,"  is  given  with 
too  much  exactitude  and  precision  to  leave 
any  doubt  upon  the  mind  of  the  justice  as  to 
the  person  to  whom  he  is  bound  to  deliver  the 
process  to  be  served.  No  express  authority  is 
given  here,  or  elsewhere,  to  the  consuble  to 
depute  any  person  to  serve  an  execution  ;  and 
if  he  were  so  to.depntiie  another,  he,  the  conr^ 
stable,  would  be  **  liable  to  answer  the  dam- 
ages to  the  party  injured,"  if  the  injury  had 
been  caused  by  the  neglect  or  misconduct  of 
the  person  whom  he  had  deputized. 

(c)  It  is  the  universal  practice  for  justices 
to  issue  their  executions  to  any  constable 
within  the  county  |  and  the  sureties  of  such 
constable  are  responsible  for  their  due  execu- 
tion. 7  S.  &  R.  d53<-4.  The  justice  is  to 
judge  who  is  the  consteble  most  convenient 


to  the  defendant.  13  8.  &  R.  336.  But  a  sale 
by  a  constable  of  one  township,  under  an  exe- 
cution, directed  to  a  constable  of  another  town- 
ship, passes  no  title  to  the  property ;  he  is  s 
mere  trespasser.     3  Barr  349. 

(d)  A  sale  to  the  plaintiff,  no  person  lot 
the  constable  being  present,  is  illegal  and 
void.     3  H.  90. 

(s)  If  he-  sell  any  portion  Of  the  goods 
without  levy  or  advertisement,  he  it  liable. 
1  Barr  S38. 

(^)  **  Returning  the  overplus,  if  any."  Tl» 
constable  who  shall  neglect  or  refuse  to  per- 
form this  duty,  would  subject  himself^  not 
only  to  much  public  odium,  but  he  might  also 
expect  to  be  visited  with  no  little  severity  by 
any  court  or  jury  before  whom  he  might  l>e 
brought  by  the  defendant.  The  safest  way 
for  tha  constable  in  all  such  cases,  is  to  pay 
**the  overplus"  to  the  justice,  who  is,  by  s 
further  supplement  to  this  act,  passed  sfstb 
March  1820,  bound  to  receive  it  and  to  pay 
it  over  to  the  defendant,  **  withovi  amf  fm  for 
making  such  payment." 

(A)  Since  Uie  act  to  aboUsh  imprisonment 
for  debt,  no  execution  can  issue  against  the 
body,  in  cases  of  contract.  In  an  action  for  t 
penalty,  which  is  directed  to  be  recovered  *'as 
debts  of  like  amount  are  by  law  recot-erable," 
the  defendant  is  not  liable  to  arrest ;  an  exe- 
cution, in  such  case,  authorizing  the  imprison- 
ment of  the  person  is  void,  and  the  defendant 
may  be  discharged  on  habeas  corpus.  Mar- 
tin's Case,  Com.  Pleas,  Fhila.  15  April  1854. 
MS.     8.  p.  1  D.  135.     4  Y.  237,  240. 
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same  shall  have  been  rcTived  by  scire  facicu  or  amicable  confession,  (a)  Act  5  May 
1854,  §1.   Purd.601. 

No  execution  issued  on  any  judgment  rendered  by  any  alderman  or  justice  of 
the  pe*oe,  upon  any  demand  arising  upon  contract,  express  or  implied,  shall  contain 
a  clause  authorizing  an  arrest  or  imprisonment  of  the  person  against  whom  the  same 
shall  issue,  unless  it  shall  be  proved  by  the  affidavit  of  the  person  in  whose  favor 
such  execution  shall  issue,  or  that  of  some  other  person,  to  the  satisfaction  of  the 
alderman  or  justice  of  the  peace,  either  that  such  judgment  was  for  the  recovery 
of  money  collected  by  any  public  officer,  or  for  official  misconduct.  Act  12  July 
1842,  §28.   Purd.  602. 

On  the  issuing  of  any  execution  under  the  provisions  of  the  act  to  which  this 
is  a  supplement,  or  of  any  of  the  supplements  thereto,  it  shall  and  may  be  lawful 
for  the  justice  or  alderman  issuing  Uie  same  to  indorse  thereon  for  collection  the 
fees  for  the  return  of  said  execution,  as  well  as  for  issuing  the  same.  Act  24  April 
1829,  §2.  Purd.  602. 

4.  LiahHity  of  the  Constable. 
On  the  delivery  of  an  execution  to  any  Cionstable,  an  account  shall  be  stated  in 
the  docket  (b)  of  the  justice,  and  also  on  the  back  of  the  execution,  of  the  debt, 
interest  and  costs;  fnm  which  th^  said  constable  shall  not  be  discharged,(c)  but 
by  producing  to  the  justice,  on  or  before  the  return  day  ((f)  of  the  execution,  the 
receipt  of  the  plaintiff  or  such  other  return  as  may  be  sufficient («)  in  law;  and  in 
case  of  a  false  return,  or  in  case  he  does  not  produce  the  plaintiff's  receipt,  on  the 
letum  day,  or  make  such  other  return  as  may  be  deemed  sufficient  by  the  justice, 
he  shall  issue  a  summons  (^)  directed  for  service  to  a  constable,  or  to  some  other 

(a)  The  power  of  issuing  a  scire  facias  is  whioh  day  should  always  be  indorsed  on  the 

appurtenant  to  that  of  issuing  executions,  execution,  produce  to  the  justice  **  the  receipt 

and  included  in  it.  6  B.  68.    An  execution  of  the  plaintiff,  or  make  such  other  return  as 

issued  more  than  five  years  from  the  rendition  may  be  sufficient  in  law."    He  may  indorse 

of  the  judgment,  without  a  scire  facias,  is  on  the  execution,  **no  goods."    But  if  the 

irregular.   15  Leg.  Int.  284.  constable  shall  make   **a  false  return,"   a 

(6)  "An  account  shall  be  stated  in  the  return  unfounded  in  fact, — for  example,  if 
doeket*'*  Obedience  to  this  injunction  will  he  should  return  **  no  goods,"  and  the  plain- 
be  found  of  much  value  to  the  justice.  He  tiff  subsequently  prove  that  there  were  suffi- 
will  find  it  frequently  happen,  that  after  the  oient  soods  on  which  the  constable  might  have 
issue,  and  before  **the  return  day  of  the  exe-  been  leyied,  in  such  a  case,  or  any  similar 
cation,"  while  that  process  is  in  the  hands  of  case  of  neglect  or  misconduct,  the  constable 
the  constable,  the  defendant  will  call  at  the  and  his  bail  would  be  liable  to  the  plaintiff 
office  to  make  payment.  The  account  being  for  the  **  debt,  interest  and  costs,"  on  the 
**  stated  in  the  docket,"  the  justice  will  have  execution,  on  which  he  had  made  such  '*  false 
nothing  to  do  but  turn  to  the  case,  ascertain  return." 

the  exact  amount,  and,  if  required,  satisfy  {d)  The  mere  omission  to  return  the  execu- 

the  defendant  as  to  the  several  items  of  which  tion  within  twenty  days  will  not  render  the 

it  is  made  up.     The  account  may  be  stated  constable  liable,  if  he  has  sufficient  cause  for 

on  the  margin  of  the  docket  in  this  manner :  the  delay.   6  W.  &  S.  684. 

]>ebt, $46.87  (e)  Of  the  sufficiency  of  the  return,   the 

Interest, 2.70  justice  must  judge  in  the  first  instance,  but 

Costs, •       1.68  his  decision  is  subject  to  review:    and  the 

■  return  must  be  in  writing.    5  W.  &  8.  467.   8 

$60.66  W.  220.  4  Wh.  66.  And  see  1  Ash.  160.   1  M. 
210. 

Whenever  the  account  is  paid  to  the  justice,  (g)  **  He  shall  issue  a  summons."    That  is, 

let  him,  before  he  closes  his  docket,  write  at  in  the  language  of  the  second  section  of  this 

tbefootof  the  case,  "Money  paid  into  office."  act,  "upon  complaint  being  made."    It  is 

"Received  satisfaction."    When  he  pays  the  not  to  be  expected,  nor  does  the  law  require 

plainUff,  or  his  agent,  he  should  require  him  the  justice  to  "  issue  a  summons,"  or  any 

to  subscribe  his  name  under  the  above  receipt,  other  process,  unless  called  upon  for  that 

(e)  "The  constable  shall  not  be  discharged."  purpose  by  the  party,  his  agent  or  attorney. 

This  section  contains  much  matter  of  espe  Thisconstruction  of  the  law  is  warranted  by  the 

dal  moment  to  the  constable.    Herein  he  is  language  used  in  this  section  in  relation  to  the 

given  to  understand  that  it  is  only  by  doing  duty  of  the  justice,  after  he  shall  have  entered 

certain  things,  therein  required  and  detailed.  Judgment  against  the  constable,  "on  which 

that  he  can  be  discharged  ftt^m  his  liability  judgment  there  shall  be  no  »tay  of  exeaUion." 

to  pay  "  the  debt,  interest  and  costs,"  on  the  Yet  the  justice  is  so  far  from  being  expected 

back  of  the  execution.    He  must,  "  on  or  to  issue  execution,  that  he  is,  by  reasonable 

before  the  return  day  of  the  execution,"  implication,  instructed  not  to  issue  it,  except 
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fit  person  who  shall  consent  to  serve  the  same,  and  having  so  consented,  hy  accqit- 
ine  of  such  process,  shall  be  bound  to  execute  the  same,  under  a  penalty  of  tweo^ 
dollars,  to  be  recovered  as  other  fines  are  recoverable  by  this  act;  but  should  not 
a  constable  or  other  fit  person  conveniently  be  found  to  serve  the  process  as  afcm- 
said,  the  justice  shall  direct  it  to  a  supervisor  of  the  highways  of  the  township, 
ward  or  district  where  such  constable  resides,  whose  duty  it  snail  be  to  serve  tbe 
same  under  the  penalty  aforesaid;  commanding  the  constable  to«appear  before  him 
on  such  day  as  shall  be  mentioned  in  the  said  summons,  not  exoe^ing  eight  6m 
from  the  date  thereof,  and  then  and  there  show  cause  why  an  execution  should 
not  issue  against  him  for  the  amount  of  the  first  above-mentioned  execution ;  and 
if  the  said  constable  either  neglects  to  appear  on  the  day  mentioned  in  such  sum- 
mons, or  does  not  show  sufficient  cause  wny  the  execution  should  not  iraue  a^unst 
him,  then  the  justice  shall  enter  judgiQcnt  against  such  constable  for  the  amount 
of  the  first  above-mentioned  execution,  together  with  costs;  on  which  judgment 
there  shall  be  no  stay  of  execution,  and  upon  application  of  the  plaintiff  or  his  agent, 
the  said  justice  shall  issue  an  execution  against  the  constable  for  the  amount  of 
such  judgment,  which  execution  may  be  directed  to  any  constable  of  the  county, 
or  other  fit  person  accepting  thereof,  or  to  a  supervisor,  as  aforesaid,  whose  duty  it 
shall  be  to  execute  the  same :  Provided  always.  That  nothing  in  this  act  contained 
shall  in  any  manner  impair  or  alter  the  proceeding  as  heretofore  established  with 
regard  to  msolyent  debtors,  and  their  dfischarge  on  a  ^11  surrender  of  their  pro- 
perty.  Act  20  March  1810,  §  12.   Purd.  602. 

Where  any  constable  shall  refuse  or  neglect  to  pay  oyer  to  the  defendant  or  de- 
fendants, his  or  their  agent  or  legal  representatives,  the  overplus  money  which  he 
or  his  deputy  may  have  made  or  received  upon  any  execution  or  executions,  then 
and  in  such  case  the  party  or  parties  aggrieved  may  apply  to  the  alderman  or  jus- 
tice of  the  peace  who  issued  the  process,  who  shall  thereupon  proceed  against  such 
constable  in  the  manner  prescribed  by  the  12th  section  of  the  act  to  which  this  is  a 
supplement,  in  cases  where  the  constable  makes  a  false  return  or  neglects  to  return 
the  execution;  and  if  upon  such  proceedings  the  justice  shall  receive  the  overplus 
money,  or  if  it  shall  be  voluntarily  paid  to  him  at  any  time  by  the  constable,  he 
shall  in  either  case  pay  over  the  same  to  the  defendant  or  defen<umte,  or  his  or  their 
agent  or  legal  representatives,  without  any  fee  for  making  such  payment.  Act  28 
March  1820,  §  2.  Purd.  608. 

5.  Docket  Entries  and  lSran$crtpt$. 

All  which  proceedings  so  had  before  the  justice,  shall  be  entered  at  large  by  him 
in  a  docket  or  book  to  be  kept  by  him  for  that  purpo8e,(a)  in  which  he  shall  state 
the  kind  of  evidence  upon  whicn  the  plaintiff's  demand  may  be  founded,  whether 
upon  bond,  note,  penal  or  single  bill,  writing  obligatory,  book  debt,  damages  on 
assumption,  or  whatever  it  may  be ;  (b)  and  the  whole  proceeding  in  case  of  appeal, 
shall  be  certified  to  the  prothonotary  of  the  proper  county.  Act  20  March  1810, 
§4.   Purd.  600. 

It  shall  be  the  duty  of  the  justice,  on  demand  made  either  by  plaintiff  or  d^ 
fendant,  to  make  out  a  copy  of  his  proceedings  at  large,  and  deliver  the  said  copy 
duly  certified  by  him,(c)  to  the  party  requiring  the  same,  and  if  on  such  demand 

«<  apon  tgfpUeatum  of  the   plaintiff  or   his  (b)  The  magistrate  is  not  bound  to  miter  on 

agent."    The  act  o#  18  October  1840,  allows  his  docket  Uie  evidence  on  which  hit  jod^ent 

a  constable  to  appeal  from  a  judgment  ren-  is  fonnded — it  will  be  presumed  that  it  was 

dered  against  him  under  this  section.   Purd.  on  legal  proof.   6  B.  81.     He  need  only  state 

184.  the  demand  and  the  kind  of  cTidence  produced 

(a)  The  docket  of  a  justice  of  the  peace  is  to  support  the  claim,  whether  upon  bond, 

the  best  evidence  to  show  the  cause  of  action  note,  penal  or  tingle  bill,  writing  obligatoiy, 

before  him ;  and  parol  proof  it  inadmissible  to  book  debt,  damages  on  atsumpt  ion,  or  what- 

contradict  or  rary  it.   2  W.  &  8.  877.    At  jut-  ever  it  may  be,  so  at  to  enable  the  ooitrt  to 

tices  of  peace  haTC  not  juritdiction  in  all  cases  atcertain  the  groundt  of  the  controTerqrt  and 

of  contract,  it  ought  to  appear,  from  their  hit  decition  thereon.   1  Br.  209. 

docket  entry,  what  it  the  nature  of  the  con-  (c)  The  docket  it  no  record.   6  W.  &  8.  50l 

tract  upon  which  the  action  it  founded.    If  it  But  it  hat  the  conclutiTcnest  of  one.    10  W. 

doet  not  appear  from  the  record  that  the  jut-  108.     And  parol  eridence  it  inadmittible  to 

tioe  had  juritdiction,  the  judgment,  on  cer-  contradict  or  Tary  it.   2  W.  &  8.  877.     It  eaa 

tlorari,  will  be  reverted.   1  Br.  889.  only  be  proved  by  a  sworn  copy.   7  W.  189, 
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he  shall  refiise  so  to  do,  it  shall  be  deemed  a  misdemeanor  in  office. (a)   Ibid. 
§28. 

6.  TranacripU  to  other  Counties. 
If  the  party  defendant  shall  not  reside  in  the  county  where  a  judgment  is  had 
against  him  before  a  justice  of  the  peace,  the  person  in  possession  of  the  docket/2») 
in  which  such  judgment  may  be  entered,  on  application  to  him  made  by  the  plain- 
tiff or  his  agent,  shall  make  out,  certify  and  deliver  to  such  applicant  a  transcript  (c) 
thereof,  and  also  deliver  all  evidence  in  hb  possession  connected  therewith  for  tne 
fee  of  twenty-five  cents,(cf)  for  the  recovery  of  the  amount  thereof  with  costs, 
before  any  justice  of  the  peace  in  any  coun^  where  the  defendant  may  reside 
or  can  be  found,  as  in  cases  originally  brought  before  him ;(«)  and  the  stay  of 
execution  shall  be  counted  from  tJbe  onginal  entry.  Ibid.  §  17. 

7.  SatUf action  ofJudgment$, 

Any  person  or  persons  who  shall  not  within  thirty  days  after  written  notice  to 
him,  her  or  them  given,(^^  of  the  payment  of  any  judgment,  together  with  costs, 
in  his,  her  or  their  favor,  oefore  any  justice  of  the  peace,  either  by  themselves  or 
their  agents,  enter  satisfaction  on  the  docket  or  execution  of  the  justice,  they  shall 
be  subject  to  a  penalty  of  one-fourth  of  the  amount  of  the  debt  paid,  for  the  use  of 
the  party  aggrieved,  except  where  one  of  the  defendants,  if  there  be  more  than 
one,  shall,  by  a  writing  to  be  filed  by  him  in  the  office  of  such  justice,  within 
fifteen  days  after  the  payment,  forbid  the  plaintiff  so  to  do.   Ibid.  §  15. 

The  penalty  mentioned  in  the  15th  section  of  the  act  to  which  this  is  a  supple- 
ment, passed  on  the  20th  day  of  March  1810,  for  not  entering  satisfaction  in  any 
ease  in  said  section  provided  for,  shall  be  sued  for  and  recovered  before  any  alder- 
man or  justice  of  the  peace  of  this  commonwealth,  as  debts  of  similar  amount  are 
sued  for  and  recovered.   Act  4  April  1881,  §  1.  Purd.  608. 

Vn.    JusnOES'  DOCKETS. 

1.  Tranifer  of  Dockets, 
It  shall  be  the  duty  of  every  justice  of  the  peace  or  alderman,  in  case  of  his 
resignation  or  removal  from  office,  or  removal  from  his  proper  district  or  county, 
and  of  h|s  legal  representatives,  in  case  of  the  death  or  absconding,  or  voluntary  oi 
compulsory  absence  of  a  justice  of  the  peace  or  alderman,  from  his  proper  place  of 
abode,  to  deliver  his  docxet,  together  with  all  the  notes,  b^ds  and  other  papers  in 
his  or  their  possession,  concerning  any  judgment  or  suit  entered  thereon,  to  some 

192.    1  Phila.  S5.   8  C  539.  4  W.  &  S.  19S.  large,  most  aver  a  tender  or  payment  of  the 

14  S.  &  R.  440.   10  Barr  161.   2  H.  41S.  exact  fee  to  Which  the  justice  is  entitled  for 

(a)  The  indictment  should  state  a  previous  such  senrice,  by  the  provisions  of  the  fee-bill. 

tender  of  the  legal  fee.    10  S.  &  R.  S7S.    An  An  averment  that  the  demandant  paid  to  the 

averment  that  2ie  demandant  paid  to  the  jus-  justice  the  full  amount  of  money  which  the 

tice  the  full  amount  of  money  which  the  jus-  justice  required,  is  insu£Bcient ;  nor  will  proof » 

tice  required  is  insufiicient ;   nor  will  proof,  upon  the  trial,  that  the  demandant  paid  the 

upon  the  trial,  that  the  demandant  paid  the  precise  sum  fixed  by  the  fee-bill,  cure  the  de- 

precise  sum  fixed  by  the  fee-bill,  cure  the  de-  feet.     5  P.  L.  J.  426. 

lect.    5  P.  L.  J.  426.  («)  A  justice  of  the  peace  of  one  county  may 

(6)  The  person  in  possession  of  the  docket  issue  an  execution  npoi^  a  certified  transcript 

may  give  such  transcript,  though  not  himself  of  a  judgment  on  the  docket  of  a  justice  of  the 

a  justice.    6  H.  120.  peace  of  another  county,  in  all  cases  where  the 

(e)  *'  Deliver   to   such    applicant  a  tran-  latter  might  legally  have  issued  one.  2  W.  424. 

script."    The  justice  to  whom  a  transcript  And  in  an  action  to  recover  the  amount  of  a 

shall  be  delivered  is  authorized  to  proceed  judgment  rendered  by  a  justice  of  the  peac*^  in 

oo  it  ''as  in  cases  originally  brought  before  anoUier  county,   such  certified  transcript  is 

him."  primd  facie  evidence,  upon  which  the  plaintiff  ^ 

Cd)  In  the  f^bill  of  1868  the  fee  for  this  may  recover.     2  P.  R.  465.                              ^ 

service  is  40  cents.    An  indictment  against  a  (g)  Such  notice  is  properly  served  on  the 

justice  under  ^  2dd  section  of  the  act  of  1810,  plaintiff  by  leaving  a  copy  thereof  with  his 

for  refusing,  on  demand,  to  make  out  and  de-  wife  at  his  dwelling-house.     What  would  be 

liver  to  a  party  in  an  action  pending  before  sufficient  service  of  a  summons  is  a  good  ser- 

him,  a  certified  copy  of  his  proceedings  at  vice  of  a  notice  to  enter  satisfaction.  7  C.  469. 
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neighboring  justice  or  alderman  of  the  district :  (a)  Provided^  That  if  anj  JQKdce 
or  alderman  having  resigned  or  been  removed,  or  the  l^al  representativea  id  % 
deceased  justice  or  alderman,  shall  choose  to  retain  the  said  docket,  he  or  thej 
shall,  on  demand,  deliver  a  certified  transcript  of  any  judgment  or  proceedings  in 
any  suit  therein,  on  oath  or  affirmation,  to  the  party  or  parties  interested,  under  tl^ 
penalty  of  one  hundred  dollars,  to  be  recovered  by  the  partv  aggrieved,  in  the  sase 
manner  as  debts  of  that  amount  are  by  law  recoverable ;  and  the  justice  of  the  peaee 
or  alderman  to  whom  said  docket  or  transcript  shall  be  delivered,  shall  issue  prooeae 
and  proceed  thereon(6)  in  the  same  manner  and  with  like  effect  as  the  origiaal 
justice  or  alderman  mi^ht  have  done :  Providedj  That  in  case  the  justice  or  ald^- 
man  to  whom  such  docket  may  be  delivered,  shall  be  a  party  to  or  interested  in  aaj 
suit  or  judgment  therein,  such  suit  or  judgment  shall  be  proceeded  in  by  soBe 
other  justice  of  the  peace  or  alderman  of  the  proper  county,  to  whom  a  ttmnBcnpt 


(a)  Any  jostioe  has  jorisdiction  under  this 
act,  upon  the  delivery  of  a  transcript  to  him, 
to  recover  the  amount  of  a  judgment  rendered 
by  another  justice  who  has  resigned  his  office 
bat  retains  his  docket ;  and  he  may  proceed  by 
summons.  1  W.  &  S.  414.  Or  scire  facias. 
S4  Leg.  Int.  404.  4  Las.  l^g^  Obs.  226. 
6  H.  120.  The  same  jurisdiction  is  given  to 
them  by  the  acts  of  21  June  18S9  and  27  Feb- 
ruary 1845  ;  this  jurisdiction,  however,  is  taken 
away  by  the  act  21  April  1846,  as  to  cases  in 
which  the  original  justice's  successor  in  office 
has  been  elected  and  commissioned.  2  P.  297. 
IS  Wr.  168.  3  Luz.  Leg.  Obs.  110.  And  an 
execution  issued  by  one  justice  on  the  tran- 
script of  another  justice  of  the  same  county, 
who  was  at  the  time  in  commission,  and  acting 
in  his  office,  is  void  ;  not  being  allowed  by  any 
act  of  assembly.  4  Barr  339.  A  justice  has 
no  jurisdiction  of  a  cause  of  action  founded 
on  the  judgment  of  another  justice,  except 
as  prescribed  by  the  statute;  he  cannot, 
therefore,  set  off  such  judgment  against  one 
on  his  own  docket.     10  Wr.  519. 

(6)  **  Shall  issue  process  and  proceed  there- 
on." The  language  of  tte  law  is  so  clear  and 
distinct  in  its  directions  to  the  justice  when 
the  ^*  docket  or  transcript  shall  be  delivered" 
to  him,  that  explanations  may  appear  wholly 
unnecessary.  As,  however,  that  which  is 
plain  and  simple  to  the  eye  of  the  experienced, 
may  appear  confused  to  those  who  have  not 
before  seen  or  examined  it,  it  is  thought  ad« 
visable  to  use  more  words  Aan  may  appear 
called  for,  rather  than  to  leave  enactments 
iubject  to  be  misunderstood.  It  must  not  be 
forgotten  that  a  large  number  of  magistrates 
enter  upon  the  discharge  of  their  momentous 
duties  without  their  minds  being  familiar  with 
legal  proceedings,  or  even  the  language  of  the 
law.  A  little  assistance  to  such  persons  is 
often  as  useful  as  an  index  or  fingerboard  to  a 
weary  nnd  uncertain  traveller.  Those  who 
haye  knowledge,  those  who  are  already  ac- 
quainted with  the  road,  do  not  consult  such 
^guides ;  but  all  are  not  informed,  and  those 
who  are  must  bear  with  us  who  endearor  to 
guide  those  who  are  willing  to  put  themselves 
upon  us  for  instruction. 

A  magistrate  who  shall  receive  a  **  docket 
or  transcript"  from  another,  should  read  it 
with  attention,  regarding  it  a$  a  record  of  hit 
own  proceedings.     When  application  is  made 


to  him  to  proceed,  he  should  determine  what 
it  would  be  his  dutv  to  do  if  the  eaat  had 
been  so  fkr  heard  by  himself.  If  the  sas 
had  proceeded  no  further  than  the  issaiag  of 
a  summons,  inasmuch  at  the  defendant  woald 
by  that  summons  have  been  required  to  ap- 
pear before  another  justice  than  the  one  before 
whom  the  case  is  now  to  be  heard,  if  the 
defendant  did  not  appear  at  the  time  ap- 
pointed and  the  plaintiff  did,  it  wobU  he 
proper  to  send  a  notice  to  the  defendast,  or 
issue  a  summons  in  the  usual  form,  and  con- 
sider what  was  thus  done  as  the  first  st^ 
taken  in  the  institution  of  the  suit.  If  thov 
had  been  a  hearing,  and  the  caae  stood  ad- 
journed, notice  to  the  parties  shosld  be  givtt 
by  the  justice,  if  they  did  not  appear  at  ^ 
time  to  which  the  case  stood  adjourned, 
before  he  proceeded  any  further  in  the  suit 
If  judgment  had  been  entered,  the  j«tke 
before  whom  the  case  now  lay  should  apprise 
the  defendant,  so  that  he  might  have  an  o^ 
portunity,  if  so  disposed,  to  plead  his  free- 
hold, or  put  in  special  bail,  if  eutitled  to  a 
stay  of  execution,  before  the  execiftion  sbo&M 
be  delivered  to  a  consuble.  It  is  aiwari 
better  that  the  justice  should  take  ev«a  mrne- 
cessary  trouble,  rather  than  haxard  serioas 
inconvenience  to  the  parties  or  either  cyf  them. 
If  bail  should  «have  been  Altered  and  the 
stay  of  execution  is  unexpired,  nothing  is  so 
be  done  by  the  justice  until  it  shall  expire, 
and  he  is  called  upon  by  the  defendant  to 
pay  the  money,  or  by  the  plaintiff  for  mn  axe- 
cution.  In  any  of  which  caaes,  the  justice 
should  proceed  as  if  the  suit  had  originaUj 
been  instituted,  and  all  the  proeeedings 
already  had,  had  been  had  before  him.  fai 
the  clear  and  emphatic  language  of  the  law, 
**  the  justice  to  whom  the  docket  or  transcripc 
shall  be  delivered  shall  issue  process,  and 
proceed  thereon,  tin  the  $ame  maimer  and  wiik 
the  like  effect^  as  the  justice  before  whom  the 
proceedings  had  taken  place  might  have  done 
if  he  had  remained  in  office."  Other  enact- 
ments on  this  subjd^  may  be  found  in  a 
further  supplement  to  this  act,  passed  20  Feb- 
ruary 1833,  particularly  in  relation  to  the 
docket  and  official  papers  of  any  justice  who 
shall  *'go  away  without  delivering"  them, 
and  also  in  case  of  '*the  temporary  absence 
of  any  justice  of  the  peace  from  his  district.'* 


Digitized  by  VjOOQIC 


ACTIONS  AT  LAW.  113 

^  be  famished,  as  well  as  the  original  docket,  if  required  on  the  trial :  And  pro- 
mkdfiLrther,  That  iu  case  any  justice  of  the  peace  or  alderman  shall  abscond,  or 
^art  from  the  district  without  delivering  his  docket  and  papers  to  some  justice  of 
tte  peace  or  alderman  as  aforesaid,  it  shall  be  the  duty  of  the  person  in  whose  pos- 
ioD  the  same  may  be  left  or  found  to  make  a  delivery  thereof  as  aforesaid,  under 
„  pentity  of  one  hundred  dollars,  to  be  recovered  by  any  person  aggrieved,  in 
pamer  ^foresaid ;  and  in  case  the  said  docket  and  papers  shall  not  belefl  in  the 
prtiealar  charge  or  custody  of  any  person,  it  shall  be  the  duty  of  any  disinterested 
|Btiee  of  the  peace  or  alderman  of  the  neighborhood  to  take  possession  thereof, 
rtenaoever  found,  and  the  like  proceedings  shall  be  had  upon  the  suits  and  judg- 
ing contained  in  the  said  docket,  in  these  last-mentioned  cases,  as  is  hereinbefore 
^sf^^  for  when  the  docket  is  delivered  by  the  proper  justice  of  the  peace  or 
dienDao,  u  before  directed.     Act  20  February  1833,  §  1.     Purd.  605. 

Id  ease  of  the  temporary  absence  of  any  justice  of  the  peace  from  his  district,  it 
liD  be  lawful  for  him,  previous  to  his  departure,  to  deposit  his  docket,(a)  and  all 
Ufm  coDoeeted  with  any  judgment  rendered  by  him,  with  the  nearest  justice  of 
■e  peace  in  the  district,  who  shall  be,  and  hereby  is  authorised  to  issue  execution 
pcxecQtions  on  said  judgments,  in  the  same  form  and  effect  as  if  such  judgment  or 
ndgments  had  been  rendered  originally  by  the  said  nearest  justice,     ibid.  §  2. 
riTeiy  justice  of  the  peace  or  alderman,  who  is  or  shall  be  in  commission  at  the 
of  the  first  election  under  this  act,  shall,  at  the  expiration  of  his  office,  deliver 
docket,  together  with  all  the  notes,  bonds,  accounts  and  papers  in  his  possession, 
any  judgment  or  suit  entered  thereon,  to  the  nearest  justice  or  alderman 
lb  township,  borough  or  ward : '  [iVovu^ec?,  That  if  such  justice  or  alderman 
*  chooae  to  retain  his  docket,(6)  he  shall  on  demand,  for  the  legal  fees,  deliver 
nrtiiied  transcript  of  any  judgment  or  proceeding  in  any  suit  therein,  to  the 
f  or  parties  interested,  under  the  penalty  of  one  hundred  dollars,  to  be  recov- 
by  die  party  aggrieved,  in  the  same  manner  as  debts  of  that  amount  are  by 
reeoverable.    And  the  justice  of  the  peace  to  whom  such  docket  or  transcript 
"  be  delivered,  shall  issue  process  and  proceed  thereon  in  the  same  manner  and 
tbe  like  effect  as  the  said  justice  might  have  done  if  he  had  remained  in  office.] 
every  justice  or  alderman  elected  under  this  act,  shall,  on  the  expiration  of 
term  of  office,  deliver  over  his  docket  and  like  papers  to  the  person  who 
'be  elected  and  commissioned  to  succeed  him  in  said  ward,  borough  or  town- 
ee)  Act  21  June  1839,  §  10.     Purd.  606. 

'fbail  be  kwfiil  for  any  alderman  or  justice  of  the  peace  who  was  in  commis- 
atthe  time  of  the  first  election  held  under  the  act  to  which  this  is  a  supple- 
\  and  who  shall  choose  to  retain  his  docket  and  deliver  transcripts  under  the 
I  lection  of  said  act,  in  addition  to  the  fees  for  said  transcript,  to  demand  and 
^^  from  the  person  requiring  the  same  all  the  fees  legally  due  said  alderman 
Mee  in  said  suit  or  proceeding,  and  to  retain  such  transcript  until  the  same 
■i((0    Act  11  April  1840,  §  4.    Purd.  606. 

2.  Proeeedinfft  to  enforce  the  Delivery  of  Justices*  Dockets, 

v<K7  person  who  has  been,  is  now,  or  may  be  a  justice  of  the  peace  or  alderman, 

vho  has  removed  or  shall  remove  out  of  the  district,  for  which  he  was,  is  or 

be  commissioned,  shall,  upon  demand  made  by  any  person,  deliver  or  cause  to 

lefirered  his  dockets,  and  all  official  records  connected  therewith,  to  the  nearest 

or  alderman  in  his  said  district ;  and  if  any  person  shall  fail,  for  twenty 

f  laeMdof  the  temporary  absence  of  a  Obs.  110. 

i»of  tfae  peace,  no  other  jastice  can  issue        (c)  By  the  act  27  February  1845,  the  privi- 

<BB  oo  a  judgment  rendered    by  him,  leges  conferred   by  this  act  on  justices  and 

B  die  docket  be  deposited  with  such  jus-  aldermen  who  were  then  in  commission  were 

Aeb  execution  would  be  void,  and  the  extended  to  those  elected  under  the  act  of  1839. 

~%  ictiDg  under  it,  a  trespasser.    2  Purd.  606.     A  justice  whose  time  has  expired 

^  *W.  ^  cannot  be  summarily  compelled,  by  rule  of 

^  ^  is  repealed  by  the  act  of  1846  as  court,  to  deliver  over  his  docket  to  his  successor 

""ws  is  which  the  justice's  successor  in  in  office.     8  Wr.  440. 

bi  been  elected  and  commissioned ;  he        (d)  The  like  privilege  is  given  to  justices 

MidiTcr  fais  docket  and  papers  to  his  sue-  elected  under  the  act  of  1839,  by  the  act  9^1  p 

■».  2P.2$7.    13Wr.  168.    3Lua.  Leg.  February  1845.    Purd.  606.  S 
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days,  to  comply  with  the  proviaions  of  this  section,  he  shall  forfeit  and  pay  ob« 
hundred  doUars,  to  be  recovered  by  action  of  debt,  for  the  use  of  any  peraoo  who 
may  sue  for  the  same ;  and  shall  further  be  subject  to  be  C(mipelled  (o  deliTCT*  esdk 
dockets  and  records,  by  a  decree  and  attachment  against  him,  which  may  be  made 
and  issued  bv  any  court  of  common  pleas,  or  by  any  judge  thereof  in  vacation,  on 
application  being  made  therefor  by  any  person ;  and  said  court  or  any  judge 
thereof  in  vacation,  shall  have  power,  in  Uie  same  manner,  to  enforce  the  deuvery  of 
such  dockets  and  records,  against  any  person  in  possession  of  the  same,  and  beiiif 
about  to  remove  out  of  the  state,  without  makmg  the  delivery  thereof  hereby 
required ;  and  the  same  proceedings  as  are  herein  authorixed  may  be  had,  to  oos- 
pel  the  delivery  of  all  justices'  dockets  in  the  hand  of  any^  other  person,  who  has 
removed  or  mav  remove,  or  be  about  to  remove  out  of  the  proper  district,  where 
such  dockets  belong.    Act  21  April  1846,  §  4.     Purd.  606. 

So  much  of  the  10th  section  of  the  act  of  June  21st  1839,  entitled  '<  An  act 
providing  for  the  election  of  aldermen  and  justices  of  the  peace,"  as  provides  for 
the  delivery  of  the  dockets  and  papers  of  an  alderman  or  justice  of  the  peaoa,  to 
his  successor  in  office^  shall  be,  and  the  same  b  hereby  deemed  and  cooi^raed  to 
extend  to  all  cases  of  succession  in  office,  whether  by  death,  resignation,  removal 
or  otherwise ;  and  in  case  of  the  decease  of  any  alderman  or  justice  of  the  peam, 
the  said  delivery  shall  be  made  by  his  legal  representative,  to  the  person  who  is  or 
may  be  elected,  and  commissioned  to  succeed  him  in  said  ward,  borough  or  town* 
ship.    Ibid.  §  6. 

3.  Procetdvugt  to  wippfy  lott  DockeU. 

In  all  cases  where  the  docket  of  any  acting  alderman  or  justice  oi  the  peace 
shall  have  been,  or  may  hereafter  be  destroyed,  or  lost,  it  shall  be  lawful  for  any 
prson  or  persons  interested  in  any  action  pending,  or  judgment  had,  and  who  may 
be  desirous  to  have  the  same  supplied,  to  apply  to  such  i^derman  or  justice  by 
petition,  setdng  forth  the  proceeding  to  be  supplied,  and  verified  by  affidavit; 
whereupon  the  said  alderman  or  justice  shall  issue  a  precept  in  the  nature  of  a 
writ  of  summons,  which  shall  be  served  as  in  other  cases,  requiring  the  defendant 
in  such  action  or  judgment,  or  his  representatives,  to  i^pear  before  such  alderman 
or  justice  on  a  day  certaiq,  to  be  named  in  said  writ,  not  less  than  five  nor  mere 
than  eight  days  from  the  issuing  thereof,  and  show  cause  why  the  prayer  of  the 
petitioner  should  not  be  granted ;  and  in  all  cases  where  the  fiicts  set  foith  in  soeh 
petition  shall  be  denied,  it  shall  be  the  dutv  of  such  alderman  or  justice  to  hear 
the  parties  and  receive  testimony  as  in  other  oases,  as  well  his  own  testimony 
upon  affidavit,  as  the  testimony  of  others,  and  upon  the  hearing  thereof,  if  the  said 
alderman  or  justice  shall  be  of  the  opinion  that  the  facts  alleged  in  such  petition 
are  true,  or  in  case  such  fact«  be  not  denied,  he  shall  order  that  the  said  proceed- 
ings be  supplied ;  and  shall  thereupon  enter  the  same  upon  his  docket,  which  said 
entries  shall  have  the  same  force  and  effect  as  if  the  original  record  had  not  been 
lost  or  destroyed;  and  either  party  may  have  his  remedy  by  appeal  or  ccrtkrari^  as 
in  other  cases.    Act  80  April  1850,  §  1.    Purd.  606. 

VIII.  Special  jurisdiction. 
The  justices  of  the  peace  of  the  county  of  Erie  (a)  shall  have  jurisdiction  of  all 
causes  of  action  arising  from  contract,  either  express  or  implied,  in  all  cases  where 
the  sum  demanded  is  not  above  three  hundred  dollars,  as  fully,  to  all  intents  and 
purposes,  as  they  now  have  jurbdiction  in  cases  where  the  sum  demanded  does 
not  exceed  the  sum  of  one  hundred  dollars  \  and  in  case  any  suit  or  action  shall 
be  commenced  in  the  court  of  common  pleas  of  Erie  county  upon  any  such  con- 
tract, and  the  plaintiff  shall  obtain  a  judgment  for  a  less  sum  than  three  hundred 
dollars,  he  or  they  shall  not  be  allowed  to  recover  any  costs  from  the  defendant  or 
defendants,  unless  the  plaintiff  shall  have  filed  with  the  precipe  an  affidavit  of  him- 
self, or  some  other  person  who  knows  the  facts,  that  there  is  justly  due  the  said 
plaintiff  or  plaintiffs  (and  which  he  expects  to  recover  in  said  action)  more  than  ikt 
sum  of  three  hundred  dollars.     Act  18  February  1869,  §  1.    Purd.  1573. 

(a)  Extended  to  Venango  county,  by  act  And  to  Crawford  conntj,  by  act  2S  ICuth 
18  February  1870.  P.  L.  188.  To  Lawrence  1870.  P.  L.  566.  And  see  act  6  April  1S70 
oonntj,  by  act  %b  February  1870.   P.  L.  254.    as  to  Mercer  county.    P.  L.  967. 
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The  said  justices  of  the  peace  of  eaid  county  of  Erie  shall  have  jurisdiction  of 
i*  tions  of  trover  and  conversion,  and  of  actions  of  trespass  in  all  oases  where  the 
value  of  the  property  claimed  or  the  damages  alleged  to  have  been  sustained  shall 
Dot  exceed  three  hundred  dollars,  as  fully,  to  all  intents  and  purposes,  as  they  now 
have  jurisdiction  in  cases  where  the  value  of  the  property  claimed  or  the  damages 
alleged  to  have  been  sustained  does  not  exceed  the  sum  of  one  hundred  dollurs. 
Ibid.  §  2. 

In  all  actions  arising  before  justices  of  the  peace  in  said  countv,  where  the  sum 
demanded  by  the  plaintiff  shall  exceed  fifty  dollars,  either  the  plaintiff  or  defend- 
ant may  demand  a  jury  trial ;  in  which  case  the  justice  shall  proceed  to  impannel 
a  jury  of  six,  in  the  manner  provided  by  the  act  of  the  1st  day  of  May,  Anno 
Domini  1861, (a)  entitled  **  An  act  to  change  the  mode  of  criminal  proceedings  in 
Erie  and  Union  counties,'^  and  the  several  supplements  thereto;  ana  the  mode  of 
procedure  shall  be  the  same  as  in  said  act  provided,  so  far  as  may  be  applicable  to 
civil  proceedings,  and  the  successful  party  shall  be  entitled  to  recover  full  costs : 
Provided^  That  before  the  defendant  snail  be  permitted  to  demand  a  jury  trial,  he 
shall  make  and  file  an  affidavit  with  said  iustice,  that  he  has  a  just  and  legal 
defence  to  the  whole  or  a  part  of  the  plaintiff's  claim,  and  if  to  a  part,  he  shall 
state  how  much  the  plaintiff  is  justly  entitled  to  recover ;  and  if  the  plaintiff  shall 
not  accept  the  offer  of  the  defendant,  he  shall  not  recover  costs  in  the  event  that 
he  shall  not  obtain  a  judgment  for  a  larger  sum  than  the  amount  admitted  by  the 
defendant.     Ibid.  §  3. 

Before  any  party  shall  be  entitled  to  an  appeal  from  the  judgment  of  a  justice 
entered  upon  the  verdict  of  a  jury  under  the  provbions  of  this  act,  he  shall  pay 
all  legal  costs  that  have  accrued,  and  enter  into  recognisance,  with  one  or  more 
good  aod^  sufficient  sureties,  in  a  sum  sufficient  to  cover  all  the  costs  that  may 
thereafter  accrue  thereon.     Ibid.  §  4. 

In  case  of  a  jury  trial,  under  the  provisions  of  this  act,  the  justice  shall  be 
entitled  to  the  sum  of  one  dollar  per  aay,  in  addition  to  the  other  fees  allowed  by 
law  to  justices  of  the  peace.     Ibid.  §  5. 

In  all  actions  founded  upon  contract,  express  or  implied,  brought  before  a 
justice  of  the  peace  of  the  county  of  Erie,  m  which  the  defendant  shall  claim 
a  set-off  or  payment,  exceeding  ^y  dollars,  either  partv  may  demand  a  trial 
by  jury  of  six,  to  be  chosen  in  the  manner  provided  by  the  act  to  which  this  is 
a  supplement.     Act  28  March  1870,  §  1.     Purd.  1610. 

In  all  such  actions,  brought  before  a  justice  of  said  county  of  Erie,  a  defendant 
who  shall  neglect  or  refuse  to  set  off  his  demand,  whether  founded  upon  bond, 
note,  penal  or  single  biU,  writing  obligatory,  book  account  or  damages  on  assump- 
tion, against  the  plaintiff,  whicn  shall  not  exceed  the  sum  of  three  hundred 
dollars,  shall  be  and  is  hereby  for  ever  barred  from  recovering  the  same  against 
Uie  plaintiff  by  any  after  suit.     Ibid.  §  2. 

On  mil  judgments  founded  upon  contract,  if  the  amount  exceed  one  hundred  ^ 
dollars,  and  the  defendant  be  a  freeholder,  and  such  freehold  shall,  in  the  opinion 
of  the  justice  entering  the  iudgment,  be  sufficient  to  pay  the  judgment,  interest 
and  costs,  over  and  above  all  liens,  incumbrances  and  rights  to  exemption,  or  if 
Uie  defendant  shall,  within  twenty  days  after  judgment,  give  bail  absolute,  there 
shall  be  a  stay  of  execution  for  nine  months  and  no  longer.     Ibid.  §  3. 

The  jurors  may  be  selected  from  the  township,  borough  or  ward  in  which 
the  justice  trying  the  cause  may  hold  his  office,  and  the  adjoining  townships, 
boroughs  and  wards,  in  the  discretion  of  the  justice ;  and  either  party  shall  have 
the  right  to  challenge  any  of  the  jury  for  cause,  at  any  time  before  they  are 
sworn.    Ibid.  §  4. 

(a)  See  post  p.  510.    The  constitationality  <<  twelve  men,'*  who  were  required  to  return 

of  these  acts  is  more  than  doabtfol.    The  con-  their  ananimons  verdict  upon  the  issue  sab- 

ititolioii  provides  that  **  trial  bj  jnry  shall  be  roitted  to  them.    And  a  **  trial  bj  jury''  is  a 

as  heretofore,  and  the  right  thereof  remain  trial  by  sach  a  bodj.    At  the  date  of  the 

inriolate."    These  acts  provide  for  the  trial  framing  of  the  constitution  no  such  thing  as 

of  civil  and  criminal  cases,  by  a  jory  composed  a  jury  of  less  than  twelve  men,  or  a  jury 

of  six  persons  only.    The  terms  <*jnry"  and  deciding  by  less  than  twelve  voices,  had  ever 

*' jury  trial"  are,  and  for  ages  have  been,  well  been  known,  or  ever  been  the  subject  of  dis- 

known  in  the  language  of  the  law.    At  the  cassion  in  any  country  of  the  common  law. 

time  of  the  adoption  of  the  constitution,  a  SS  Law  Bep.  458.    1  Chicago  Leg.  News  437.      "^ 
ji^  for  the  trial  of  a  cause  was  a  body  of 
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All  yacancies  in  the  Dumber  of  jurors  that  may  happen  by  absence,  challeDf?e 
or  other  cause,  shall  be  supplied  by  the  justice  writing  down  three  names  for  each 
vacancy,  and  the  parties  shall  proceed  to  strike  out  until  the  requisite  numbers  to 
fill  the  yacancies  are  left.     fbid.  §  5. 

In  all  cases  of  the  selection  of  a  jury,  or  filling  yacancies  in  their  number, 
if  either  party  shall  refuse  or  neglect  to  strike  out  the  names  as  directed,  the 
justice  shall  act  for  such  party  in  striking  out  the  names.  If  any  jury  shall  be 
unable  to  agree  upon  a  yerdict,  and  the  justice  shall  be  fully  satisfied  of  thai 
fact,  he  shall  haye  power  to  discharge  them,  after  giying  notice  to  the  parties, 
their  agents  or  attorneys,  of  his  intention  to  do  so ;  and  the  said  justice  shall 
then  fix  a  time,  not  more  than  three  days  thereafter,  at  which  another  jury 
shall  be  chosen ;  and  after  such  new  jury  are  chosen  they  shall  be  immediately 
summoned  by  the  constable,  upon  a  new  venire,  to  be  issued  by  the  justice  £^ 
that  purpose,  and  the  new  trial  shall  proceed  forthwith,  unless  the  same  shall  be 
a4Joumed  for  some  cause  shown.    Ibid.  §  6. 

The  only  remedy  which  the  party  aggrieyed  by  any  act  of  the  justice  or 
the  jury,  done  under  the  provisions  of  this  act,  or  the  act  to  which  this  is 
a  supplement,  shall  be  by  an  appeal  to  the  court  of  common  pleas  of  Erie 
county,  within  twenty  days  after  final  judgment :  Provided,  That  if  the  defend- 
ant shall  prove  to  the  satisfaction  of  a  judge  of  said  court  that  he  had  no  know- 
ledge of  tne  proceedings  before  the  justice  until  the  twenty  days  for  appeal  had 
expired,  and  that  no  summons  was  legally  served  upon  him,  said  judge  may 
order  a  writ  of  certiorari  to  be  issued,  and  upon  the  defendant  entering  into 
recognisance,  with  sufficient  surety,  to  pay  the  debt  and  costs  in  case  the  im>- 
ceedings  before  the  justice  shall  be  affirmed,  all  proceedings  before  the  justice 
shall  be  stayed  until  the  determination  of  the  court  on  the  writ  of  certiorari. 
Ibid.  §  7. 

The  jury  shall  be  the  judges  of  both  the  law  and  the  facts  of  the  case : 
Provided,  That  the  justice  shall  have  power  to  exclude  such  evidence  from 
the  jury  as  has  no  relation  to  the  matter  trying;  and  the  said  jury  may  ask  the 
opinion  of  said  justice  upon  the  law  of  the  case,  in  the  presence  of  the  parties 
or  their  counsel,  at  any  time  before  rendering  their  verdict.    Ibid.  §  8. 

YIII.  Outline  or  pbooisdinos,  in  J^  otvtl  suit,  bsfori  a  justice  of  the 

PEACE,  OB  ALDERBfAN. 

In  giving  an  outline  of  the  proceeding  which  generally  occur  in  a  suit  before  a  jostice 
or  alderman,  an  example  will  oe  given,  m  the  first  place,  of  a  case  of  ordinary  occurrence. 
Afterwards  examples  will  be  given  of  suits  in  which  objections  and  difficolties  of  law  or 
fiiot  arise. 

James  Thompson  holds  a  promissory  note,  and  the  protest  thereof.  The  note  is  at 
follows : 

"  173^.  PhUadeiphia,  June  mh  1853. 

Three  months  after  date,  I  promise  to  pay  to  Joseph  Parker,  or  order,  seven  ty-threeA^ 
dollars,  without  defalcation,  for  value  receiyed.  (Signed,)  WM.  JACK. 

(Indorsed,)  "JOSEPH  PARKER." 

In  September  1859,  Thompson,  the  holder  of  the  note,  finding  that  six  years  was  about 
to  expire  since  the  protest  or  the  note,  and,  consequently,  that  the  statute  of  Ihnitationa 
woula  bar  his  remedy  against  the  parties  whose  names  are  on  it,  unless  suit  were  bvmght 
before  the  15th  Septeinoer  1859,  determines  to  bring  suit  against  the  maker,  Willttm 
Jack,  who  has  soioe  properbr ;  Parker,  the  indorser,  hem^  insolvent 

He  goes,  therefore,  to  Alderman  Ash,  of  the  city  of  Philadelphia,  and  informs  him  he 
wishes  to  bring  suit  against  William  Jack.  The  alderman  inquires  for  the  residence  of 
Jack,  and  finds  it  to  M  No.  30  North  Eighth  street  in  the  city  of  Philadelphia,  where- 
upon he  issues  a  summons,  returnable  on  the  16tb,  between  the  hours  of  10  and  II 
oclock,  A.  M. 

iThe  form  of  the  summons  will  be  found  under  the  title  "  Summoks."] 
?hi8  summons  is  put  into  the  hands  of  O.  R.,  the  constable,  who  having  been  told  the 
residence  of  the  defendant,  calls  at  his  house,  and  finding  him,  nves  him  an  exact  oopy 
of  the  original  summons.  The  constable  then  vrrites  on  the  oack  of  it  these  words : 
*'  Served  personally  on  the  defendant,  by  producing  to  him  the  original  summons,  and 
informing  him  of  the  contents  thereof,  September  10th  1859.  O.  R.,  OonttabU." 
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Hieoonfltable  then  hands  the  original  sammons  to  the  aldermao,  who  administera  an 
Mtb  to  him,  Terifying  the  truth  of  me  retam.  The  alderman  makes  this  memorandam 
M  the  back  of  the  sttmmons,  and  under  the  oonetable's  return,  viz. :  "  Sworn  to  the  truth 
tf  this  retom,  this  12th  day  of  September  1859.  G.  W.  A.,  Aid." 

The  aldennan  then  files  the  summons. 

nOCKKT  INTRT  IN  THIS  CA8B. 

Ob ^  16th  September  1859,  at  10  o'clock,  defendant  appears  in  the  alderman's 

liee,  snd  the  plaintiff  not  appearing,  defendant  asks  for  a  nonsuit.  The  alderman 
hhma  him  that  the  parties  are  allowed  until  the  expiration  of  the  last  hour  named  in 
fte  aammons,  to  appear,  which  time  has  not  yet  elapsed ;  but  that  if  plaintiff,  or  his 
tfiorDey,  or  agent,  should  not  appear  at  the  expiration  of  the  time  so  allowed,  a  nonsuit 
•raid  be  entered.    At  11  o'clock,  plaintiff  appears  with  his  witnesses. 

^  plaintiff,  Thompson,  produces  the  promissory  note,  and  calls  John  Carr  to  prove 
Ai  Bgoatare  of  Wm.  Jack,  the  maker  ana  defendant.    The  witness  is  sworn. 

Alderman. — Are  you  acquainted  with  the  handwriting  of  William  Jack  ?  Carr,  (the 
UBOB.) — ^Yes,  I  am. 

Mderman. — ^How  did  you  become  acquainted  with  it?     Witness, — I  haye  seen  him 

MermoM. — ^Look  at  the  signature  to  this  paper,  (handing  him  the  promissory  note,) 
laiiay  if  you  know  that  handwriting.  Witness, — (After  examining  the  signature.)  1 
liGere  it  to  be  the  handwriting  of  mn.  Jack,  the  defendant. 

iUeraum,  (to  defendant.)— Do  you  wish  to  cross-examine  the  witness? 

D^okdoMt^  (to  witness.) — When  and  where  did  you  see  me  write?     Witness,— 1  saw 

&  write  a  receipt,  about  three  years  ago,  in  your  own  house,  for  money  I  paid  you.  At 
ber  time,  about  a  year  ago,  you  came  to  my  store,  and  wrote  an  order  for  seyeral 
Irtielcs  of  groceries,  which  you  wished  m^to  send  to  your  house.  Some  mouths  after, 
)M  nye  me  your  note  for  the  amount  of  the  groceries,  which  was  paid  when  it  fell  due ; 
lad  I  baye  seen  your  writing  and  signature  at  other  times. 

D^eiuian^.— Can  you  swear  that  that  (pointing  to  the  signature  on  the  note  on  which 

e  suit  is  brought)  is  my  handwriting  ?     Witness, — ^I  belieye  that  to  be  your  signature. 

H^endani  submits  to  the  alderman  that  witness  cannot  swear  that  to  be  his  signature, 
Ittoaly  swears  as  to  his  belief,  and  that  the  signature  is  not  suflEiciently  proyed. 

JQdmnan, — ^The  witness  haying  shown  that  he  is  acquainted  with  your  handwriting, 

I  belief  that  this  is  your  signature  is  suflEicient. 

Jiderman,  (to  plaintiff.)— You  must  also  proye  the  signature  of  the  indorser,  Joseph 


fliiatiff  calls  James  Hall. 

JiUenMm,  (to  witness.) — ^Take  the  book,  (handing  him  a  Bible.)     Witness, — I  affirm. 

^mdanL — ^Are  you  conscientiously  scrupulous  about  taking  an  oath?     Witness, — 


(to  witness.) — ^You  do  solemnly,  sincerely,  and  truly,  declare  and  affirm  that 
teitiiiMmy  you  will  giye  in  the  matter  now  pending  before  me,  shall  be  the  truth,  the 
lie  truth,  and  nothing  but  the  truth :  so  you  affirm.     Witness  bows  assent. 
JMtrman. — ^Are  yon  acquainted  with  the  handwriting  of  Joseph  Parker?     Witness, — 

JUetman, — ^How  did  you  become  acquainted  with  it  ?     Witness, — ^By  receiying  letters 
■I  hin,  and  haying  a  bill  of  exchange  on  himr  which,  after  accepting,  was  paid  by  him 


yon  say  that  from  these  droumstances  you  are  acquainted  with  his 
„?     TTifeieM.— Tes,  I  can. 
^  JPgjbwfaurf.— I  submit  that  inasmuch  as  the  witness  has  neyer  seen  Joseph  Parker  write, 
paineompeteot  to  proye  his  signature. 
'"^  mam,  (to  defendant.)— Yon  may  cross-examine  the  witness  farther  as  to  how  he 
aoqoainted  yrith  Parker's  handwriting. 

t,  (to  witoees.)— How  do  you  know  that  the  letters  you  receiyed  from  Parker, 
from  him  ?     Witness, — ^1  receiyed  them  in  the  course  of  correspondence  with 

How  many  letters  did  you  receiye  from  him  ?    Witness, — The  exact  number 
tell,  hot  as  many  as  six  or  seyen,  I  should  say. 

Ion/.— Where  are  these  letters?     Witness, — »)me  of  them,  I  suppose,  are  lost  or 
others  are  amon^  my  papers  at  my  store. 

Caat — At  what  time  did  you  receiye  the  letters?     Witness, — ^I  receiyed  them 
sereral  months,  about  a  year  to  eighteen  months  ago. 

'  nit— Yon  spoke  of  a  bill  of  excnange.    Who  were  the  parties  to  that  bill,  and 

the  amount  of  it?     Witness, — It  was  drawn  by  John  ^eal,  on  Parker,  in  mj 

payable,  I  think,  at  ninety  days,  for  something  oyer  |300.    I  enclosed  itin  a  lettar 
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to  Parker,  who  then  resided  id  New  York,  for  bis  aoceptAnoe.  He  returned  it  with  ib 
answer  in  a  few  days,  having  the  acceptance  and  his  signature  written  on  it 

Defendant, — Did  you  ever  see  Parker  write  ?     Wiinesi,-^No, 

Defendant,  (to  alderman.) — I  submit  that,  never  having  aeen  Parker  write,  the  witaets 
is  incompetent  to  prove  his  handwriting. 

Alderman, — ^In  order  to  become  acquainted  with  handwriting,  it  is  not  essential  to  have 
seen  the  party  write,  if  the  witoess  baa  bad  other  sufficient  means  of  knowing  it.  This 
witness  appears  to  have  had  sufficient  means  of  becoming  acquainted  with  Uie  haad> 
writing  of  Parker,  though  he  never  saw  him  write.  I  consider  him,  therefore,  a  oompetcnt 
witness. 

Alderman^  (to  witness.) — Look  at  the  name  on  the  back  of  the  note,  and  say  if  yoo  know 
whose  signature  it  is.  WUneu  (after  examining  the  name). — ^I  believe  that  to  be  the 
signature  of  Joseph  Parker. 

Alderman^  (to  aefendant) — Do  jou  wish  to  oroeft-examine  the  witness  fiurther  7  D^fmi- 
ant, — No. 

Alderman^  (to  defendant.) — Have  yon  any  witnesseeT    Defendant, — ^No. 

Alderman, — ^Do  you  wish  to  sav  anything  bv  way  of  defence  ?  Defendant, — It  appears 
to  be  more  than  six  years  since  the  note  iml  due,  and  the  claim  is  wred  by  the  statute 
of  limitation. 

Atdermcai. — It  is  true,  that  it  is  more  than  nx  years,  counting  from  to-day,  but  it  wis 
less  than  six  years  counting  from  the  dar  on  which  suit  was  brought,  which  is  the  1ml 
time  to  count  from.  (To  plaintiff.) — ^Have  you  a  bill  of  your  claim?  Plaintiff. — ^Tes 
(handing  in  a  bill),  of  whicn  this  is  a  copy : 

1853.  Wm.  Jack  to  James  Thompson,  Dr. 

Sept.  15.    To  amount  of  his  promissory  note,  due  this  day,  and  protested  for 

1859.  non-payment, $73^ 

Sept.  16.    Interest  for  six  years,  say 25^ 

Cost  of  protest, 1^ 

$99.93 

Alderman  enters  judgment  for  plaintiff  for  ninety-nine  dollars  and  ^. 

Plaintiff,— Wii^n  can  I  have  execution  7  Aidcrman, — Immediately,  if  yon  wish ;  but 
if  an  appeal  be  taken  b^  the  defendant,  or  bail  for  stay  of  execution  be  entered  widus 
twenty  days  from  this  time,  the  execution  must  be  stayed. 

Plaintiff — I  shall  wait  until  the  expiration  of  twenty  days,  before  I  ask  ftnr  an  execu- 
tion. 

Plaintiff  then  pays  the  alderman  the  costs  of  suit,  and  the  parties  retire. 

At  the  expiration  of  twenty  days  after  judgment,  plaintiff  calls  on  the  aldermaa  and 
desires  that  execution  may  issue.  The  alderman  turns  to  his  docket,  and  ascertains  that 
no  appeal  has  been  taken,  nor  any  bail  entered  for  stay  of  execution.  He  ther^ore  fills 
up  an  execution.    [For  a  copy,  see  the  title  "  Exxcution."] 

The  execution  is  put  into  the  hands  of  a  constable,  who  proceeds  forthwith  to  tiie  heose 
of  the  defendant.  No.  30  Eighth  street,  and  informs  him  he  has  an  execution  agaanai  bus 
at  the  suit  of  James  Thompson,  for  $101.25,  and  reauests  it  mav  be  paid.  Defendant  says 
he  has  no  money,  and  cannot  par  Uie  amount.  Tne  constable  then  makes  a  levy  on  so 
much  of  the  goods  or  furniture  of  d^endant  as  will,  in  his  opinion,  produce,  at  moderate 
auction  prices,  fully  the  amount  called  for  by  his  execution.  The  defondaat  claims  the 
benefit  of  the  |3Q0  exemption  law,  and  having  selected  such  articles  as  he  wishee  to  retoin, 
they  are  appraised,  and  $300  set  apart  for  his*  use.  The  constable  should  be  careftd  net 
to  make  an  excessive  levy,  that  is,  to  levy  on  so  great  a  quantity  of  spods  as  u  beyond  all 
reasonable  proportion  to  the  amount  of  the  claim.  The  ooastable  having  made  bk  levy, 
should  noto  on  the  back  of  the  execution  the  time  when  he  makes  it^  and  mdorae  thereon, 
or  on  a  schedule  to  be  thereto  annexed,  a  list  of  the  articles  levied  on. 

In  strictness,  the  constable  might  at  once  remove  the  articles  levied  on,  to  be  mMj  kept, 
in  order  that  they  may  be  sold,  l)ut  it  is  customary  to  leave  the  goods  on  the  nrenuees, 
with  or  without  a  watehman,  or  security,  at  the  discretion  of  the  constable,  untu  the  daj 
of  sale.  If  the  goods  levied  on  are  not  fortiiooming  on  the  day  of  sale,  the  oonataUe  la 
liable  to  the  defendant  for  the  amount  called  for  by  his  execution. 

The  oonstoble  should  make  out  an  advertisement  in  the  following  form,  via. :' 

constable's  sali. 

To  be  sold,  at  Public  Vendue,  on  Monday  the  20th  day  of  October  1859,  at  10  o'dock 
in  the  forenoon,  at  the  house  of  John  Bob,  No.  10  N.  Sixth  street,  ten  mahogany  chain, 
two  arm-chairs,  a  mahogany  bureau,  and  an  eight-day  clock.  Seized  and  taken  io  execu- 
tion, as  the  property  of  James  Thompson,  and  to  be  sold,  by 

Philadelphia,  October  13tii  1859.  Mason  Natubs,  Constable. 

Three  of  these  advertisements  at  least,  should  be  pot  up  at  the  most  public  places  oi  the 
district,  and  the  sale  should  be  made  within  twenty  days  after  the  time  when  the  execu- 
tion came  into  the  constable's  hand.    The  sale  must  be  by  public  auction,  a  private  sale 
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would  be  Toid,  and  would  be  set  aside  on  application.  The  DoUce  or  adTertisement  of  e&le 
should  be  made  at  least  six  days  before  toe  sale.  The  terms  of  sale  should  be  cash  ou 
deliTeiy  of  the  goods.  Should  the  proceeds  of  sale  exceed  the  amount  of  the  judgment, 
interest,  costs  and  expenses,  the  overplus  should  be  promptly  handed  over  by  die  constable 
to  the  defendant.  It  not,  the  defendant  should  apply  to  the  justice,  who  should  order  the 
constable  to  pay  the  proceeds  into  his  office,  and  he  will  pay  over  the  surplus  to  defendant 

The  constable  should  also  without  delay  pay  into  the  justice's  office,  or  to  the  plaintiff, 
the  amount  of  the  judgment,  interest,  and  costs  incurred  by  the  plaintiff,  taking  plain- 
tiff's receipt  He  should  then  make  return  to  the  justice,  produce  the  receipt  of  the 
plaintiff,  and  pay  to  the  justice  the  fees,  if  any  there  be,  to  which  he  is  entitled. 

Satisfaction  may  be  entered  on  Uie  justice's  docket  by  the  plaintiff,  thus : 

Received  satis&otion,  NoTtmber  12th  1859. 

(Signed)  James  Thompson. 

Or  plaintiff  may  sign  a  reodpt  on  the  docket  for  the  debt,  interest  and  ooets,  specifying 
the  amount,  and  the  case  is  determined. 

A  OOmEBtm  OtTIL  0A8S  BSFOEI  A  JU8TI0I  OB  ALDEEMAIT. 

Fbsds^ick  Hakb,  to  the  use  of  CHAmun  Hsltsick,  ] 

V,  >  Alderman,  John  Jonbs. 

jAim  O'OomriLL.  ] 

September  18th  1859.  Summons  issued  in  the  above  case.  Returnable  24th  September 
1859,  between  the  hours  of  3  and  4  o'clock,  p.  m« 

Plaintiff  i^peared,  by  his  attorn^,  L. 

Defendant  appeared,  by  his  attorney,  S.  B. 

Plaintiff's  aUomey  stated  that  the  suit  was  brought  to  recover  $38,  due  by  defendant 
to  plaintiff,  on  a  contract  df  euarantv,  whereby  defendant  agreed  with  plaintiff.  Hake,  to 
guaranty  the  payment  to  Hue,  of  me  rent  of  the  house  No.  79  Queen  street,  belonging 
to  Hake,  and  occupied  by  Patrick  Ward ;  that  Ward  was  in  arrear  $38,  and  suit  was 
therefore  brought  against  his  surety,  the  defendant  to  recover  that  amount 

Drfendanfs  aUamev  stated  that  at  this  stage  it  was  proper  he  should  interpose  certain 
objections  to  th^  regularity  of  the  proceedings.  He  moved  that  the  writ  of  summons  be 
qoashed,  because  no  legal  service  of  it  had  been  made  four  days  before  the  return  of  it 
and  called  the  constable  as  a  witfaess. 

Plaintiff's  aUomey  o6^M<t.^-The  constable  has  already  made  his  return  under  oath,  and 
indorsement  on  the  back  of  the  writ  which  shows  that  the  service  was  made  on  the  18th 
September,  more  than  four  days  before  the  return ;  this  is  conclusive : — if  the  constable 
has  made  a  false  return,  defendant  has  his  remedy  against  him. 

Alderman, — If  the  constable  has  made  a  mistake  in  regard  to  the  return  the  return 
may  be  amended  on  his  application.  CcmUMe, — 1  served  the  summons  on  the  18th,  on 
defendant  by  leaving  a  true  copy,  as  I  then  thought  at  hb  dwelling-house  with  one  of 
the  family,  but  a(ier  making  the  return,  1  found  that  the  copy  I  then  left  was  not  a  true 
copy,  and  this  morning  I  served  the  defendant  with  a  true  copy. 

Alderman, — ^That  will  not  do.    You  had  better  apply  for  leave  to  amend  your  return. 

ContiabU, — I  do  so,  according  to  the  facts  as  I  have  stated  them. 

Aldifman, — Whidi  is,  that  you  served  the  summons  on  defendant  on  the  24th  Septem- 
ber 1859,  by  leaving  a  true  copy  thereof  at  his  dwelling-house  with  one  <^  the  family  7 

CbiM(a(2«.— Yes. 

Alderman  indorses  the  amendment  on  the  back  of  the  writ»  and  swears  constable  to  tiie 
truth  thereof. 

Defendants  aUome^, — ^I  now  move  to  quash  the  writ  of  summons,  on  the  grounds  already 
laid. 

Plaintiff's  attorney, — ^I  suppose,  if  insisted  en,  it  must  be  done. 

Alderman. — The  writ  is  quashed. 

Plaintiff's  attomeyt  the  oosto  being  paid,  orders  a  new  summons  as  before. 

f  iBDiftiCK  Hau,  to  the  use  of  (hiaBLas  Hbltbick,  ] 

9,  >  Alderman,  John  Jonis. 

Jamis  O'CokkiUh  J 

September  24th  1859.  Summons  issued  in  the  above  case.  Retamable  September 
3(Hh  1859,  between  the  hours  of  3  and  4  o'clock,  p.  m.,  when  plaintiff  and  ddendant 
appeared  with  their  attorneys. 

Defendant  in  person  asked  the  alderman  to  file  a  plea  in  abatement  in  the  case,  which 
was  done,  and  a  note  thereof  made  on  the  docket,  viz,  **  September  30th,  defendant  in 
person,  files  a  plea  in  abatement  that  defendant's  name  is  James  McOonnell,  and  not 
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James  O'Connell,  and  verifies  it  on  oaiib."    This  plea  of  misnomer  as  filed  was  in  tbe  fi)l- 
lowing  form,  viz. : 

Jamis  McConnell,  sued  by  the 

name  of  James  O'Gonnell, 

ais, 

Fkbdbrick  Hake,  to  the  use  of 

Charles  HelfrIck. 


Before  John  Jones,  Alderman  of  the  3d  ward  in  Hm 
city  of  Philadelphia. 


And  the  said  James  McConnell,  whom  the  said  Frederick  Hake,  to  the  use  of  Charles 
Helfrick,  has  sued  by  the  name  of  James  O'Connell,  in  his  own  person  oomes  and  sayti 
that  he  is  named  and  called  by  the  name  of  James  McConnell,  and  hj  the  said  surnamii 
of  McConnell  hath  always  hitherto  been  called  and  known,  without  this  that  he,  the  saidj 
James  McConnell,  now. is,  or  ever  was,  named  or  called  or  known  by  the  surname  of 
O'Connell,  as  by  the  writ  of  summons  in  the  said  case  is  supposed.  And  this  he,  the  said 
James  McConnell,  is  ready  to  verify.  Wherefore  he  prays  judgment  of  the  said  writ^ 
and  that  the  same  be  quashed. 

James  McConnell,  sued  by  the  name  of  James  (VConnell,  of  the  city  of  Philadelphia,! 
the  defendant  in  this  cause,  maketh  oath  and  saith,  that  the  plea  hereunto  annexed  is  troaj 
in  substance  and  matter  of  fact.  James  McConkkll. 

Sworn  and  subscribed  before  me,  the  30th  September  1859.    John  Jones,  Alderman.    \ 

'  [Note. — ^A  plea  in  abatement  is  put  in  by  the  party,  who  pleads  it  in  perwn,  and  h» 
may  swear  to  its  truth,  as  in  the  fbreeoing  plea,  before  the  alderman,  at  the  time  of  putting 
it  in.  Such  pleas  must  be  pleaded  before  the  alderman  or  justice,  otherwise  they  cannot 
afterwards  be  pleaded  when  the  case  is  taken  to  the  common  pleas  on  appeal.  It  may  be 
well  doubted  whether,  in  putting  in  a  plea  in  abatement  before  a  justice,  it  is  necessary 
for  the  party  to  do  more  than  state  the  subject-matter  of  his  plea  to  the  justice,  reqaesting 
hhn  to  enter  the  same  on  his  docket,  and  offering  to  prove  it  by  witnesses.] 

Plaintiff's  attorney  asks  the  alderman  to  enter  a  replication  to  said  plea  of  mianomar, 
and  note  the  same  on  his  docket,  which  is  done  thus:    . 

"  Sept.  30th  1859,  plaintiff's  attorney  files  replication  that  defendant  was  and  is  called 
and  known  by  the  name  of  James  O'CJonnell,  as  well  as  by  that  of  James  McConnelL"  ' 

Alderman,  (to  defendant.) — Call  your  witnesses  to  prove  that  your 'name  is  Jamet 
McConnell. 

Defendants  aUomey  calls  John  Smith,  who  is  sworn  by  the  alderman. 

Defendant's  attorney. — Do  you  know  the  defendant  here,  and  how  long  have  yon  knowa 
him  f  WUness, — I  know  James  McConnell,  the  defendant^  and  have  Imown  mm  for  t«ai 
years. 

Defendants  attorney, — By  what  name  is  he  generally  known  ?  Witness. — ^By  the  nam>{ 
of  James  McConnell. 

Cross-examined  bypluntiff's  attorney. — Do  you  know  by  what  name  he  is  eenera]]^  ] 
known?  Witness, — les;  I  have  been  well  acquainted  with  him,  and  those  who  knov 
him,  for  ton  years. 

Plaintiff's  attorney, — Do  yon  not  know  that  he  is  sometimes  called  James  O'Connell,  at 
well  as  James  McConnell?  WUness, — No ;  I  never  heard  him  called  by  any  other  naoM 
than  James  McConnell. 

Alderman,  (to  plaintiff's  attorney.) — Have  you  any  more  questions  to  ask  the  witaeaaf 
Plaintiffs  attomey,^^o. 

Alderman, — Have  you  any  witness  to  examine  as  to  defendant's  name?  Plaintiff M 
attorney. — Yes ;  James  Todd. 

James  Todd  being  sworn : 

Plaintiffs  attorney.— Do  you  know  defendant?  WOness.'-l  know  him  to  see  him,  bal 
am  not  acquainted  with  him. 

Plaintiffs  attorney. —By  what  name  is  he  called?  TFt^nett.— James  McConnell ;  bal, 
I  have  heard  him  called  by  the  name  of  James  O'Connell. 

Cross-examined  by  defendant's  attorney. — How  often  have  you  heard  him  called  by  tht 
name  of  O'Connell  f     Witness, — Once  or  twice. 

Defendant's  attorney, — Who  called  him  so?     TFt^necf.— Joseph  Horn. 

Defendanes  attorney, ^VfhvA  did  he  say  ?  Witness,— '11<^  said  that  there  was  a  man 
living  at  No.  79  Queen  street,  called  O'Connell,  or  McConnell,  who  had  voted  the  demo* 
oratrc  ticket  at  the  last  election. 

Defendant's  attorney, —X>\^  he  say  he  was  well  acquainted  with  him  ?     Witness, — No. 

Defendant's  attorney, —Who  else  did  you  hear  call  defendant  by  the  name  of  O'Connell? 
Witness. — I  do  not  remember  any  one  else. 

Alderman,  (to  plaintiff's  attorney.)— Have  you  any  more  witnesses  on  this  poink* 
Plaintiff's  attorney.— No,  *^ 

Alderman, — Thut  is  not  sufficient. 


Digitized  by  VjOOQIC 


ACTIONS  AT  LAW.  121 

Plaintiff's  attorney, — I  more  to  amend  the  record  by  altering  the  name  of  James  O'Con- 
nell  to  James  McConnell,  under  the  act  of  4  May  1852. 

Alderman, — Have  yon  any  evidence  of  mistake  7 

PlaitUiff's  aUorMy  calls  Charles  Helfrick,  the  equitable  plaintiff,  who,  haying  been 
sworn,  says  that  he  was  informed  by  Frederick  Hake  that  the  defendant's  name  waa 
James  O'Connell,  and  that  he  so  instructed  his  attorney. 

Alderman. — ^That  is  enough — the  amendment  is  allowed.  The  record  is  amended 
aooordin^hf. 

Plaintiff's  attorney  states  the  cause  of  action  as  in  the  first  suit ;  and  offers  in  eyidenoe 
a  deed  for  the  house  and  lot  No.  79  Queen  street,  dated  24th  August  1841,  from  James 
Jackson  and  Maria,  his  wife,  to  Frederick  Hake,  duly  acknowledged  and  recorded.  The 
defendant's  attorney  examines  the  deed,  and,  making  no  objection,  it  is  given  in  evidence. 

Plaintiff's  kttomey  next  offers  in  evidenoe  a  oertam  assignment,  whereof  this  is  a  copy, 
vis.: 

^or  and  in  consideration  of  ten  dollars,  to  me  in  hand  pud  by  Charles  Helfrick,  before 
and  at  the  time  of  the  execution  hereof,  I  hereby  assign,  transfer  and  make  over,  to  the 
said  Charles,  all  my  risht  title  and  interest  in  and  to  a  certain  claim  of  thirty-eight 
dollars,  or  thereabout,  which  I  have  Mainst  James  O'Connell  or  McConnell,  on  a  guaranty, 
wherein  he,  the  said  O'Connell,  or  I^Connell,  guarantied  thepayment  to  me,  by  Patrick 
Ward,  of  certain  rent,  but  in  the  {mvment  whereof  the  said  Ward  is  now  in  arrear  to  the 
amount  aforesaid,  or  thereabout    Witness  my  hand  and  seal,  this  10th  July  1859. 

(Signed,)  Feid'k  Haki.    [seal.] 

Si^ed,  sealed  and  delivered, 
in  the  presence  of  us, 
Jamis  Jackson, 
Wm.  Donn. 

Plaintiff's  attorney  hands  the  assignment  to  defendant's  attorn^,  who  examines  it,  and 
asks  proof  of  its  execution. 

James  Jackson  Affirmed. 

Plaintiff* s  attorney,  (handing  witness  the  assignment,  and  calling  his  attention  to  the 
name  James  Jackson,  thereon. )-^Is  that  your  handwriting?     Witness, — Tes. 

Plaintiff's  attorney, — Were  you  present  at  the  execution  of  that  instrument  7  Witness. 
^Yes.    I  saw  Fred.  Hake  sign  his  name  to  it 

Plaintiffs  attorney, — ^Who  were  present  besides  Hake  and  you  ?  Witness, — Wm.  Dodd, 
who  witnessed  the  execution,  and  Charles  Helfrick. 

Plaintiff's  attorney, — ^What  became  of  the  paper  after  its  execution  7  TFi^neM.— Hake 
gave  it  to  Helfrick. 

Cross-examined  by  defendant's  attorney. — ^What  else  took  place  at  the  execution? 
Witness. — I  do  not  reooUect  anything  else. 

Defendarkfs  attorney, — ^Then  there  was  no  money  paid.  Witness. — Tes,  I  do  recollect 
that  Helfrick  paid  Hake  some  money,  but  how  much  I  do  not  know. 

William  Dodd  sworn.    The  testimony  of  this  witness  was  the  same  as  the  last. 

Plaintiffs  attorney  offers  James  Humphreys  as  a  witness,  who  is  sworn. 

Plaintiff's  o^tom^.— State  whether  you  were  present  at  a  conversation  or  agreement 
between  uake  and  McConnell,  the  defendant,  as  to  the  payment  of  rent  that  was  to 
become  due  by  Patrick  Ward.  Witness, — Defendant  occupied  the  house  No.  79  Queen 
street,  for  a  year  and  a  half,  when  he  left  it  Before  leavine,  1  called  on  him  in  company 
with  Hake,  and  found  that  Patrick  Ward  occupied  one  of  the  rooms.  Hake  inquired 
whether  Ward  was  not  leaving  the  house  at  the  same  time  with  himself.  He  said  he 
l>elieved  not  that  he  had  let  the  room  to  him  about  6  weeks  ago  at  $5  per  month,  and  Uie 
2d  month  was  not  ^et  expired — that  he  was  a  good  tenant  and  would. pay  pu actually— 
that  he  would  eo  his  security  that  he  would  pay  hb  rent.  On  this  Hake  let  Ward  remain 
in  the  room.  He  stayed  there  for  12  months  and  only  paid  me  $22  of  rent  during  that 
time,  and  there  is  $38  now  in  arrear.    I  was  Hake's  agent  to  collect  the  rent 

Cross-examined  by  defendant's  attorney. — Did  defendant  say  anything  else  on  the 
subject  at  that  or  any  other,  time?     Witness, — Not  that  I  can  recollect 

Defendanfs  attorney, — What  reply  did  Hake  make  to  McConnell  when  he  said  he  would 
go  Ward's  security  ?     Witness, — I  don't  know  that  he  made  any  reply. 

Defendanfs  attorney, — Did  you  ever  speak  to  McConnell  afterwards  on  the  subject  7 
Witness. — Yes,  before  bringing  suit    I  asked  him  to  pay  the  arrears  due  by  Ward. 

Defmdanfs  attorney, — What  reply  did  he  make  7  Witness. — ^That  he  would  not  pay  a 
cent — that  he  never  guarantied  the  payment  of  rent. 

Defendant's  attorMV. — ^Then  I  understand  you  to  say,  that  until  after  the  rent  fell  into 
arrear,  the  amount  of  which  is  now  claimed,  Hake  never  told  or  notified  defendant  that 
he  accepted  him  as  security  for  Ward.  Witness, — No,  but  we  thought  that  letting  Ward 
remain  m  the  room  amounted  to  the  same  thing. 

Alderman,  (to  plaintiff's  attorney.)— Have  you  any  other  witness  7  PlakUiffs  attorney. 
— ^No,  I  consiaer  Humphreys'  testimony  suflloient  to  make  out  the  case  for  plaintiff. 
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Defendant »  attorney  contends  that  the  testimony  made  oat  no  case  against  defendant; 
that  in  order  to  bind  a  person  on  a  contract  of  guaranty  there  must  be  a  mutual  sfisenl 
between  the  guarantor  and  guarantee  that  it  shall  operate ;  the  latter  most  accept  tbi 
guaranty — a  mere  offer  to  guaranty  is  not  binding  unless  duly  accepted.  Citing  Adam 
V,  Jones,  12  Pet  207 ;  Lee  v.  Dick,  10  Ibid.  482 ;  Ohitty  on  Cont.  500,  Ac  Besides  ik( 
act  of  assembly  of  1855  requires  a  contract  of  gnaranty  to  be  in  writing.  Purd.  Dig 
497. 

Plaintiff's  attorn^  replied,  that  the  permitting  Ward  to  remain  on  the  premises  aflli 
the  guaranty  by  defendant  was  a  sufficient  assent  and  acceptance  on  the  part  of  the  plain 
tiff;  that  a  bare  offer  to  guaranty  withont  any  express  assent  or  notice  nad  been  held  U 
several  cases  sufficient  to  charge  the  guarantor.  Citing  Caton  v.  Shaw,  2  Har.  ft  Gil  Xt 
Norton  t,  Eastman,  4  Greenl.  R.  521 ;  Tuckerman  v.  French,  7  Ibid.  115 ;  Seayer  « 
Bradley,  6  Ibid.  «);  Train  v.  Jones,  11  Verm.  444. 

Alderman. — I  will  deliyer  my  opinion  and  giye  judgment  in  this  case  on  the  8tb  inUl 
at  4  o^clock  p.  M. 

October  8th  1859,  parties  present  Alderman, — It  does  not  appear  that  Hake  evi 
assented  to  or  accepted  the  oner  of  guaranty  made  by  the  defenoant,  or  eyer  gare  Mri 
any  notice  that  he  would  look  to  him  for  the  rent,  if  it  fell  in  arrear.  I  do  not  Siink  41 
fact  that  plaintiff  left  Ward  on  the  premises  any  sufficient  evidence  that  he  aflsenteil 
or  accepted  defendant's  offer,  since  he  never  informed  him  that  he  did  so  on  account  |l 
his  guaranty.  It  is  unnecessary  to  determine  whether  this  case  falls  within  the  ael«i 
1855  or  not    Judgment  is  therefore  entered  for  the  defendant 
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^cts  ot  ^ssemiils  ox  statutes. 

I.  ReTiTftl  of  acts  in  force  before  the  revo-        III.  Constmotloii  of  itaiutes. 
lutioD.  lY.  Constittttionalitj  of  statutes. 

IL  StjUates  to  be  strictlj  pursued. 

I.    BeVIYAL  or  ACTS  IN  rOROS  BSrOBI  THE  RSYOUJTION. 

The  first  legislature,  under  the  commonwealth,  enacted  bj  act  of  28th  January 
1777,  that  each  and  eveij  one  of  the  laws  or  acts  of  general  assembly  that  were 
in  force  and  binding  on  the  inhabitants  of  the  province  on  the  14th  May  1776, 
should  be  in  force  and  binding  on  the  inhabitants  of  this  state,  firom  and  after  the 
10th  February  1777,  as  fxdly  and  effectoallT  to  all  intents  and  purposes,  as  if  the 
said  laws,  an4  each  of  them,  had  been  made  or  enacted  by  that  general  assembly. 
And  also  the  common  law,  and  such  of  the  statute  laws  of  England,  as  had  here- 
tofore been  in  force  within  the  proyinoe,  except  such  as  were  repugnant  to  or  incon* 
sistent  with  the  constitution  of  the  commonwealth.   Purd.  40. 

Statutes  made  in  Oreat  Britain  be/are  the  settlement  of  Pennsylvania  have  no 
foroe  here,  unless  they  are  conyenient  and  adapted  to  the  circumstances  of  this 
country.  And  English  statutes  made  amce  the  settlement  of  Pennsylvania  have 
no  foroe  here,  vnleu  the  colonteM  art  jpcurticulariy  named.  The  common  law  of 
England  has  siways  been  enforced  in  Peonsylvania.   1  D.  67.  2  Binn.  581. 

The  first  legislature,  under  the  commomweaUh^  has  clearly  fixed  the  role  respect- 
ing the  extension  of  Britisk  statutes,  by  enacting  that  ^'  such  of  the  statutes  as 
have  been  enforced  in  the  late  proyince  of  Pennsylyania  should  remain  in  force, 
till  altered  by  the  legislature.  1  D.  74. 

By  the  charter  firom  Charles  II.  to  William  Penn,  the  laws  of  England  relating 
to  property  were  to  be  the  laws  of  Pennsylyania,  until  altered  by  the  legislature.  1 
D.  287. 

British  Statutes  may  be  in  force  in  Pennsylyania,  by  usage.  1  D.  67.  Mo- 
Kban,  C.  J. 

The  statute  of  18  Edw.  1,  e.  18,  Westminster  2,]  has  never  been  in  force  in 
Pennsylvania.   1  Wh.  837. 

The  statute  of  28  Edw.  8,  c.  18,  is  in  foroe  in  Pennsylvania.  1  D.  78.  Oyer 
and  Terminer,  Philadelphia,  May  1822.   MS. 

The  statute  28  Hen.  6,  c.  9,  tnough  not  reported  by  the  judges,  has  been  con- 
sidered in  force  in  Pennsylvania.  8  W.  889.  Sergeant,  J.  ^ 

The  statute  of  limitations,  82  Hen.  8,  o.  2,  extended  to  Pennsylvania.  1  D.  15 
1  D.  64. 

The  statute  of  miia  emptores^  18  Edw.  st.  1,  C.  1,  never  was  in  force  in  Pennsyl- 
vania.  1  Wh.  387. 

The  statute  of  32  Hen.  8,  o.  9,  is  not  in  force  in  Pennsylvania.   1  D.  69. 

The  statute  of  48  Elis.  c.  4,  relating  to  charitable  uses,  has  not  been  extended 
to  this  state,  but  its  principles  have  been  adopted  by  the  courts.   17  S.  k  B.  88. 

The  statute  17  Car.  2,  c.  7,  regulating  proceedings  upon  distresses  and  avowries 
for  rent,  was  recognised  as  in  force  in  Pennaylvania.   4  i.  264.   1  Ash.  58. 

The  statutes  of  firauds  and  perjuries,  29  Car.  2,  o.  8,  do  not  extend  to  Pennsyl- 
nia.   1  D.  1. 

The  statute  of  limitations,  21  Jac.  1,  c.  16,  extended  to  Pennsylvania.  1  D.  20. 
1  D.  67. 

The  statute  8  ft  9  W.  8,  o.  31,  does  not  extend  to  Pennsylvania.  2  Binn.  1. 

There  is  no  tnce  of  the  extension  of  the  statute  4  ft  5  Anne,  c.  16,  to  Pennsyl- 
vania by  legislative  authority  or  judicial  practice.  4  D.  168.   2  Y.  509. 

The  statute  4  Geo.  2,  c.  28,  sect.  2,  providing  that,  where  land  is  vacant,  fixing 
a  declaration  in  ejectment  in  some  notorious  place  on  the  land  shall  stand  in  the 
place  of  a  demand  and  re-entry,  does  not  extend  to  Pennsylvania.   6  S.  ft  B.  151. 

The  statute  of  21  Hen.  8,  has  no  relation  to  the  oomputation  of  time  where  a 
role  or  a  statute  fixes  a  certain  number  of  days.  4  Barr  517.  ^  . 
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n.  Stattjtbs  to  be  strictly  pursued. 

In  all  oases  where  a  remedy  is  proyided,  or  duty  enjoined,  or  anything  directed 
to  be  done  by  any  act  or  acts  of  assembly  of  this  commonwealth,  the  dir^^oos  of 
the  said  acts  shall  be  strictly  pursued,  and  no  penalty  shall  be  inflicted,  or  anythisc 
done  agreeably  to  the  provisions  of  the  common  law  m  such  cases,  further  than  shafi 
be  necessary  for  canjing  such  act  or  acts  into  effect  Act  21  March  1806,  §  13. 
Purd.  41.   Act  31  March  1860,  §  183.   Purd.  248. 

The  act  was  formerly  held  to  extend  only  to  penal  actions  and  indictable  offcneea. 
6  S.  &  R.  289.  But  recent  decisions  have  enlarged  the  sphere  of  its  operation, 
and  it  now  applies  both  to  civil  and  criminal  proceedings.  2  M.  63.   1  R.  290. 

An  indictment  for  nuisance  is  not  within  its  provisions,  although  a  statntofj 
remedy  be  provided.  11  S.  &  R.  845.  Bright  R.  69.  Yet,  where  the  erection  c^ 
a  dam  in  a  navigable  stream  beyond  a  certain  height,  was  prohibited  by  ad  of 
assembly,  and  the  erection  of  the  dam  itself  was  not  a  nuisance,  but  the  excess 
beyond  the  limit  prescribed  by  the  statute,  rendered  it  illegal,  it  was  held,  that  the 
remedy  was  under  the  act  of  assembly,  and  that  the  party  could  not  be  prosecuted 
at  common  Uw  for  an  entire  abatement  of  the  structure.  8  W.  330.  3  P.  R.  180. 
5R.  645.  6Wh.  357.  3  W.  &  8.  540. 

The  act  only  applies  where  a  new,  or  perhaps  specific,  method  of  procedme  is 
directed  by  statute ;  for  if  only  a  new  penalty  be  attached  to  a  common  law  offence, 
then  the  mdictment  may  still  be  at  common  law,  though  in  case  of  conviction,  no 
other  than  the  statutory  punishment  can  be  inflicted.   2  P.  351.   6  B.  179. 

But  an  indictment  for  extortion  in  taking  illegal  fees,  is  not  sustainable.  13  S.  ft 
R.  426.  1  R.  457.  Nor  against  a  tax  collector  for  embesxlement  5  R.  64.  Nor 
can  a  person  be  held  to  surety  of  the  peace,  except  in  the  cases  mentioned  in  tbe 
act  of  assembly.   1  Ash.  46. 

The  performance  of  worldly  employment  on  Sunday,  can  only  be  punished  ^  tiie 
infliction  of  the  penalty  prescribed  by  the  act  of  1794.  1  S.  &  R.  347.  9  C.  86. 
Unless  it  amount  to  a  breach  of  the  public  peace.  Bright  R.  44.  1  Phik.  R.  460. 
But  if  there  be  an  actual  disturbance  of  the  public  peace,  the  offender  may  be 
bound  over  to  keep  the  peace  and  be  of  good  behavior.  7  Aul  L.  R.  620. 
8  Phila.  R.  509. 

A  party  cannot  be  indicted  for  the  offence  of  establishing  an  unlawfnl  bank  ;  tlie 
prosecution  must  be  under  the  statute  to  recover  the  penalty.   2  Ash.  252. 

And  an  action  of  debt  is  not  maintainable  on  a  judgment  for  damages  on  summaiy 
proceedings  to  obtain  possession  by  a  purchaser  at  sheriff's  sale.  The  statutory 
remedy  must  be  strictly  pursued.   14  S.  k  R.  162.   But  see  2  Phila.  R.  71,  cotUra, 

lU.  CONSTRUOTION  Of  STATUTES. 
The  whole  of  the  etvil  jurisdiction  of  the  jasticee  of  the  peace,  and  the  greater  part  of 
the  proceedings  before  them,  being  given  and  reflated  by  statate  law— acts  of  aseembi  j 
— the  following  observations  on  the  **  interpretation  and  exposition  of  statutes,"  will  b« 
found  of  essential  service  to  magistrates,  m  enabling  them  correctly  to  ascertain,  and 
thus  fully  carry  out,  the  intentions  of  the  acts  of  our  legislatures. 

There  are  several  descriptions  of  acts  of  congress  and  of  the  general  assemblj. 
These  are  public  general  acts^ — public  local  acts — private  acts — and  resolutions, 
irhich  are  sometimes  of  a  public  and  general  nature,  sometimes  local  and  private. 

A  general  or  public  act  regards  tbe  whole  community ;  a  spesial  or  private  act 
relates  only  to  particular  persons  or  to  private  concerns. 

The  courts  of  justice  are  bound  ex  officio  to  notice  public  acts,  without  their  beins 
formally  set  forth,  but  not  so  with  regard  to  private  acts,  unless  formally  shown  ana 
pleaded. 

Statutes-are  declaratory,  remedial  and  penal.  Declaratory  acts  are  made  where 
the  old  custom  of  the  country  is  almost  fallen  into  disuse,  or  become  disputable,  in 
which  case  the  legislature  has  thought  proper,  for  avoiding  all  doubts  and  difficulties^ 
to  declare  what  the  common  law  is  and  ever  hath  been. 

Remedial  acts  are  made  from  time  to  time,  to  supply  the  defects  discovered  in  the 
common  law,  whether  they  arise  from  the  general  imperfection  of  all  human  laws, 
from  change  of  time  and  circumstances,  from  mistakes  and  unadvised  determinationsy 
or  from  any  other  cause.  / 
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Penal  statates  are  such  whereby  a  forfeiture  is  inflicted  for  transgressing  the  pro- 
Tision  therein  contained ;  and  a  peual  statute  may  also  be  a  remedial  law,  and  a 
statute  may  be  penal  in  one  part  and  remedial  in  another  part. 

All  statutes  ought  to  be  plainly  and  dearly,  and  not  cunningly  and  darkly  penned, 
especially  in  peqal  matters ;  they  should  be  BhorUy  and  artificially  penned,  so  as  to 
comprehimd  mwch  matter  in  few  toordt^  and  so  as  to  leaTe  as  little  to  construction  as 
possible.  ' 

The  parts  of  a  statute,  in  a  popular,  though  not  in  a  legal  sense,  are  the  title,  the 
preamble,  the  purview  or  body  of  the  act,,  the  daiuet,  proviioes,  exceptions,  the  date 
or  day  of  receiving  the  assent  of  the  chief  magistrate. 

The  title  of  a  statute  is  no  part  of  it;  it  is  but  a  mere  usage,  and  the  title  is  not 
the  law,  but  the  name  and  description  given  to  it  by  its  makers. 

The  preamble  of  an  act  usually  contains  the  motives  and  inducements  to  the 
making  of  it,  but  it  has  been  held  to  be  no  part  of  the  act 

In  doubtfiil  cases,  recourse  may  be  had  to  the  preamble,  in  order  to  discover  the 
inducements  of  the  legislature  in  making  the  statute,  but  where  the  terms  of  the 
enacting  clauses  are  clear  and  positive^  the  preamble  cannot  be  resorted  to. 

Pubhc  acts  are  binding  upon  every  citixen ;  the  judgop  are  bound  to  take  judicial 
notice  of  them;  every  oitixen  is,  in  judgment  of  law,  privy  to  the  making  of  them, 
and  supposed  to  know  them ;  the  passing  of  an  act  of  assembly  is  a  public  proceed- 
ii](g  in  all  its  stages,  and  when  the  act  is  passed,  it  is,  in  contemplation  of  law,  the 
act  of  the  whole  community,  (a) 

The  true  meaning  of  the  statute  is  generally  and  properly  to  be  sought  from  the 
purview  or  body  of  the  act  The  preamble  of  a  statute  is  no  more  than  a  recital  of 
some  inconveniences,  which  by  no  means  excludes  any  other,  for  which  a  remedy  is 
given  by  the  enacting  part  of  the  statute. 

It  is  an  established  rule  in  the  exposition  of  the  statutes,  that  the  intention  of 
the  legislature  is  to  be  deduced  i^m  a  view  of  the  whole  of  the  statute,  taken  and 
compared  together. 

In  construing  acts  of  the  legislature,  the  courts  are  not  to  look  only  at  the  lan- 
guage of  the  preamble,  or  of  any  particular  clause.  J£  they  find  in  the  preamble, 
or  in  any  particular  clause,  an  expression  not  so  large  and  extensive  in  its  import 
as  those  used  in  other  parte  of  the  act,  it  is  their  duty  to  give  effect  to  the  larger 
expressions. 

A  statute  ought,  upon  the  whole,  to  be  construed  so  that,  if  it  can  be  prevented, 
no  clause,  sentence  or  word,  should  be  superfluous,  void  or  insignificant. 

The  purview  or  body  of  an  act  may  be  qualified  or  restrained  by  a  saving  clause 
in  the  statute. 

But  a  saving  clause,  where  it  is  directly  repugnant  to  the  purview  of  the  act,  and 
cannot  stand  without  rendering  the  act  inconsistent  and  destructive  of  itself,  is  to  be 
rejected. 

A  proviso  in  an  act  is  something  engrafted  upon  a  preceding  enactment;  and  where 
the  proviso  is  clearly  repugnant  to  the  purview  of  it,  the  proviso  shall  stand,  and  be 
held  a  repeal  of  the  purview,  because  it  speaks  the  last  intention  of  the  legislature. 
It  is  to  be  compared  to  a  will,  in  which  the  latter  part,  if  inconsistent  with  the 
former,  supersedes  and  revokes  it. 

There  is  a  known  distinction  in  the  law  between  an  exception  in  the  purview  of 
an  act,  and  the  proviso.  K  there  is  an  exception  in  the  enacting  clause  of  a  statute, 
it  must  be  negatived  by  pleading ;  a  separate  proviso  need  not 

In  a  criminal  case,  what  comes  bv  way  of  proviso  in  a  statute,  must  be  insisted 
on  for  the  purposes  of  defence,  by  the  party  accused ;  but  where  exceptions  are  in 

(a)  **Th6  aet  of  the  whole  commanity."  constituent  is  nniyersally  acknowledged,  and 

This  assumption  is  more  emphatically  true  of  almost  as  generally  regarded  as  binding  on 

the  laws  enacted  in  the  United  States,  and  in  the  representative.     Thus  it  is,  as  it  were, 

the  scTeral  states,  than  it  is  of  those  passed  the  democracy,  the  whole  people,  speaking 

under  any  other  known  form  of  gOTemment.  through  the  months  of  the  indiTiduals  whom 

In  no  existing  g^Temment,  is  the  Toice  of  they  hsTc  sent  to  represent  them,  and  who 

the  people  so  imperative  as  in  these  United  thus,  and  thus  only,  can  faithfiilly  represent 

States.    Hence  the  ri^hi  of  instruction  by  the  those  by  whom  they  were  elected. 
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the  enacting  part,  it  most  in  the  indictment  charge  that  the  indictment  is  not  withia 
any  of  them. 

The  indorsement  on  an  act,  hj  the  clerk  of  the  legislature,  of  the  dwfj  mondb 
and  year  when  it  received  the  assent  of  the  chief  magistrate,  is  the  date  of  the  aet, 
and  shall  he  taken  to  he  part  of  the  act. 

The  qualities  and  incidents  of  a  statnte  are : 

1.  An  act  of  the  legislature  binds  all  persons  but  such  as  are  specially  saved  by  it 

2.  A  statute  which  gives  corporal  punishment,  does  not  bind  an  infkDt;  eomira 
of  other  statutes,  if  they  do  not  ezoeii^  infimts. 

3.  Every  statute  made  against  an  injury  gives  a  remedy  by  action,  espreasly  or 
impliedly. 

4.  An  act  of  the  legislature  cannot  alter  by  reason  of  time,  but  the  oottOKNi  kv 
may,  since  cesmrUe  ratione,  ee$$at  ei  ip§a  Iw  [when  ^ke  reason  of  law  oeaeea,  the 
law  itself  ceases  with  it]. 

5.  When  the  statutes  are  made,  there  are  some  things  which  aie  exempted  and 
foreprized'  out  of  the  provisions  thereof,  by  the  law  eft  reason,  though  not  expressly 

mentioned ;  thus  things  fbr  necessity's  sake,  or  to  prevent  the  fidlure  iji  jnstiee,  an 
excepted  out  of  statutes. 

6.  Whenever  an  act  gives  anything  genendlv  and  without  any  special  intentioa 
declared,  or  rationally  to  be  inferred,  it  gives  it  always  subject  to  the  general  oontnl 
and  order  of  the  oommon  Uw. 

7.  Whenever  a  statute  gives  or  provides  anything,  the  oommon  ]tm  provides 
all  remedies  and  requisites. 

8.  In  statutes,  incidents  are  always  supplied  by  intendments ;  in  other  words, 
whenever  a  power  is  given  by  a  statute,  everything  necessary  to  ihe  making  of  tt 
effectual  is  given  by  implication ;  for  the  maxim  is,  gnando  lex  aliquid  ameedit, 
concedere  vuietur  H  it  per  quod  deventtur  €ui  iihid  [when  the  law  permits  any- 
thing, it  seems  also  to  permit  that  by  which  the  end  is  obtained]. 

9.  Quando  aliquid  prohibetur,  et  omne  per  quod  devenitur  ad  ittud  [when  any- 
thing is  forbidden,  everything  else  is  also  foroidden  that  induces  that  end],  by 
which  every  oppressionary  law  by  color  of  any  usurped  authoritv  is  forbidden^  and 
all  things  by  ail  manner  of  means  tending  to  destruction  are  prohibited. 

10.  Whenever  the  provision  of  a  statute  is  general,  everythmg  which  is  neoeasaiy 
to  make  such  provision  effectual  is  supplied  by  the  common  law. 

11.  If  an  offence  is  made  felony  by  a  statute,  such  statute  does  by  neeeesaiy 
consequence  subject  the  offender  to  the  like  attainder  and  forfeiture,  and  doee  not 
require  the  like  construction,  as  to  those  who  shall  be  acoonnted  acoessories  before 
or  after  the  &ct,  and  to  all  other  intents  and  purposes  as  a  felony,  as  the  oanunoi 
law  does. 

A  misrecital  of  the  day  on  which  the  legislature  was  hekJ^  or  of  the  seestoss,  or 
of  the  place  of  making  the  statute,  or  a  repugnancy  in  reciting  the  day  of  te 
making,  will  be  fatal,  and  so  if  any  material  part  is  omitted  or  misremted. 

Trifling  variations,  which  do  not  alter  the  sense  6f  the  material  parts  of  a  sinliite, 
would  not  be  considered  fktiU. 

Every  statute,  fbr  ihe  oontinuanoe  of  which  no  time  is  limited,  is  perpetnal, 
although  it  is  not  expressly  declared  to  be  so.  A  temporary  statute  oontitiiieB  in 
force  (unless  it  is  sooner  repealed)  until  the  time  for  whieh  it  is  made  to  expire ;  a 
perpetual  statute  until  it  is  repealed. 

If  an  expired'*statute  be  afterwards  revived  by  another  statute,  the  law  d^rres 
its  fbrce  ftom  the  first,  wliich  is  to  be  considered  as  in  (^>eration  by  means  of  this 
revival. 

No  proceedings  can  be  pursued  under  a  repealed  statute,  though  oommeneed 
before  the  repeal,  unless  by  special  exception. 

A  statute  cannot  be  repealed  by  nonuser. 

But  though  nontuer  can  never  repeal  the  words  of  an  act  of  the  legislature,  wliere 
they  are  phun,  yet  a  series  of  practice  without  any  exception  goes  a  great  way  to 
explain  them  where  there  ia  any  ambiguity. 

Where  one  statute  is  repealed  by  another  statute,  acts  done  in  the  mean  tioM, 
while  it  was  in  force,  shall  endure  and  stand,  and  be  good  and  effectual,  but  not  so 
if  the  former  statute  be  declared  nuU  and  void.  Digitized  by  C 
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By  the  repeal  of  a  repealing  statute,  the  new  law  eonlaining  nothing  in  it  thac 
manifests  the  intention  of  the  former  act  shall  continue  repealed,  the  original  statute 
is  revived ;  but  if  a  statute  be  repealed  bj  seToral  acts,  a  repeal  of  one  or  two,  and 
not  of  all,  does  not  reviye  the  first  statute. 

If  a  repealing  sta^te,  and  part  <^  the  original  statute,  be  repealed  by  a  subee* 
quent  act,  the  residue  of  the  original  statute  is  revived. 

And  if  an  act  of  the  legisbiture  is  revived,  all  acts  explanatoiy  of  that  act  so 
revived,  are  revived  also. 

When  an  act  of  the  legislature  is  repealed,  it  must  be  eonaidered  (except  as  to 
transactions  passed  and  ckwed)  as  if  it  had  never  existed^ 

When  a  statute  commands  or  prohibits  a  thing  of  publie  concern,  the  person 
guilty  of  disobedience  to  the  statute,  besides  beinff  answerable  in  an  action  to  the 
pttTty  injured,  is  likewise  liable  to  be  indicted  for  me  disobedience. 

Wherever  the  statute  forbids  the  doing  of  a  thing,  the  doing  is  wilful,  although 
without  any  corrupt  motive,  and  indictable. 

If  a  statute  enjoins  an  act  to  be  done,  without  pointing  out  any  mode  of  punish- 
ment, va  indictment  will  lie  for  disobeying  the  injunction  of  the  legislature. 

Where  a  statute  only  enacts  thatt  Uie  doing  any  act  not  punishable  be/ore^  shall 
for  the  ftiture  be  punishable  in  such  and  such  a  particular  manner,  there  the  parti- 
cular method  prescribed  by  the  act  must  be  specifically  pursued,  and  not  the  com- 
mon law  metJiod  of  indictment 

The  mentmn  of  ot^r  meUiods  of  proceeding  impliedly  exolndes  that  of  indict- 
ment, as  where  a  statute  appoints  a  particular  manner  of  proceeding  against  an 
offender,  vis.  by  ocmmiitment,  or  acti<m  of  debt,  or  information,  without  mentioning 
an  indictment,  no  indictment  Hes. 

The  oonstruoUon  of  a  statute,  like  the  deration  of  a  devise,  depends  upon  the 
apparent  intention  of  the  maker,  to  be  colleeted  either  from  tie  particular  provision, 
or  the  general  context  Acts  of  the  legislature  ought  to  be  construed  according  to 
the  intention  of  the  parlies  tiiiat  make  uiem. 

The  great  object  of  the  rules  and  maxims  of  interpretation  is  to  discover  the  true 
intention  of  the  law ;  and  whenever  that  inten^n  can  be  indubitably  ascertained, 
the  courts  are  bound  to  give  it  effect,  whatever  may  be  their  opinion  of  its  wisdom 
or  feeling. 

A  thing  which  u  within  the  letter  of  the  statute  is  not  within  the  statute,  unless 
it  is  within  the  intention  of  the  makers. 

Qreat  regard  ought,  in  construing  a  statute,  to  be  pud  to  the  construction  which 
the  sages  of  the  law  put  upon  it,  because  they  are  tne  best  able  to  judge  of  the 
mtention  of  the  makers  when  the  law  was  made. 

In  the  exposition  of  a  statute,  the  leading  clue  to  the  construction  to  be  made, 
is  the  intention  of  the  legislature,  and  that  may  be  discovered  firom  different  signs. 

As  a  primaiy  rule,  it  is  to  be  ooUected  from  the  words ;  when  the  words  are 
not  explicit,  it  is  to  be  gathered  fttmi  the  occasion  and  necessity  of  the  law,  being 
the  eaoses  which  moved  the  legislature  to  enact  it 

For  the  sure  and  true  interpretation  of  all  statutes  in  general,  whether  penal  oi 
beneficial,  restrictive  or  enlarging  of  the  common  law,  three  things  are  to  be  con- 
sidered: 

1.  What  was  the  common  law  before  the  making  of  the  act  ? 

2.  What  was  the  mischief  and  defect  against  which  the  common  law  did  not 
provide? 

3.  What  remedy  the  legislature  hath  resolved  and  appwnted  to  cure  the  disease 
of  the  common  law  f 

The  best  interpretation  of  a  stitoteia  to  oonstrue  it  as  near  to  the  rule  and  reason 
of  the  common  law  as  may  be. 

When  a  statute  alters  the  common  law,  the  meaning  shall  not  be  stramed  beyond 
the  words,  except  in  cases  of  public  utility,  when  the  end  of  the  act  appears  to  be 
larrer  than  the  enacting  words. 

n  a  statute  makes  use  of  a  word,  the  meaniw  of  which  is  well  known,  and  has 
a  certain  definite  sense  at  the  common » law,  the  word  shall  be  expounded  and 
received  in  the  same  sense  in  which  it  is  understood  at  the  common  law. 

It  is  the  most  natural  and  genuine  exposition  of  a  statute,  to  examine  one  pari 


128  ACTS  OP  ASSBMBLT. 

by  another  part  of  the  same  statute,  for  that  best  expresses  the  meaning  of  tha 
makers,  and  such  construction  is  ex  viactrihtu  actus. 

If  any  part  of  a  statute  is  intricate,  obscure  or  doubtful,  the  [m)p»  way  to  dk- 
cover  the  intent  is  to  consider  the  other  parts  of  the  act;  for  the  w<mid  a^d 
meaning  of  one  part  of  a  statute  frequently  lead  to  the  sense  of  another,  and  ia  the 
oonBtniction  of  one  part  of  a  statute  every  other  part  ought  to  be  taken  into  oob- 
sideration. 

And  another  rule  of  interpretation  is,  that  one  part  of  a  statute  must  be  so  oob- 
strued  by  another  that  the  whole  may,  if  possible,  stand. 

The  words  of  a  statute  are  to  be  taken  in  their  ordinary  and  familiar  aooeptelkfi, 
and  regard  is  to  be  had  to  their  general  and  popular  use. 

And  though  where  the  words  of  a  statute  are  doubtful,  general  usage  may  be 
called  in  to  explain  them,  such  usages  that  can  control  the  words  of  a  statele  bm^ 
be  universal,  and  not  the  usage  of  any  particular  place. 

If  words  of  art  are  used,  thej  are  to  be  taken  in  their  technical  sense. 

Where  the  object  of  the  legislator  is  plain  and  unequivocal,  the  courts  oa^tt  Is 
adopt  such  a  construction  as  will  best  effectuate  the  intention  of  the  lawgiver. 

Where  the  legislature  has  used  words  of  a  plain  and  definite  import,  it  would 
be  dangerous  to  put  upon  them  a  construction  which  would  amount  to  holding  that 
the  legislature  did  not  mean  what  it  has  expressed. 

In  all  cases  where  the  intention  of  the  legislature  is  brought  into  question,  it  k 
best  to  adhere  to  the  words  of  the  statute,  construing  them  according  to  their  nature 
and  import,  in  the  order  in  which  they  stand  in  the  act. 

The  courts  are  not  to  presume  the  intentions  of  the  legislature,  but  to  collect  Aem 
ftom  the  words  of  the  act;  and  they  have  nothing  to  do  with  the  poli(^  of  the  law. 
They  are  not  to  construe  statutes  by  equity,  but  to  collect  the  sense  of  the  legisla- 
ture by  a  sound  interjfretation  of  its  language,  and  according  to  reason  and  gnn- 
matical  correctness. 

It  is  a  safe  method,  in  interpreting  statutes,  to  give  effect  to  the  particular  words 
of  the  enacting  clauses. 

If  the  words  of  a  statute  go  beyond  the  intention,  it  rests  with  the  legisiatnre  to 
make  an  alteration ;  the  duty  of  the  court  is  only  to  construe  and  give  ^ect  to  the 
provisions. 

A  casM  omissus,  that  is,  something  omitted  and  not  provided  for  by  the  statute, 
can  in  no  wise  be  supplied  by  a  court  of  law,  for  that  would  be  to  make  laws. 
Judges  are  bound  to  take  the  act  of  the  legislature  as  the  legislature  has  mmde  it 

A  remedial  statute  should  be  so  construed  as  most  effectually  to  meet  the  bene- 
ficial end  in  view,  and  to  prevent  a  failure  of  the  remedy;  and  as  a  general  rule  a 
remedial  statute  ought  to  he  oonstrued  liberally. 

A  statute  for  the  public  good  should  be  construed  in  suob  a  manner  as  it  may, 
as  far  as  possible,  attain  the  end  proposed. 

The  true  intent  and  meaning  of  a  statute  is  always  to  be  regarded ;  and  to  sueh 
purpose  only  ought  the  words  to  be  construed.  Constructions  of  statutes  are  to  be 
made  according  to  the  intent  of  the  firamers,  and  not  by  any  strict  ot  strained 
interpretations. 

Penal  statutes  receive  a  strict  interpretation.  The  general  words  of  a  penal 
statute  shall  be  restrained  for  the  benefit  of  him  against  whom  the  penalty  is 
inflicted. 

Penal  statutes  are  taken  strictly  and  literally  only  in  the  point  of  defining  and 
setting  down  theyoc^  and  punishmentj  and  not  generally. 

A  penal  law  shall  not  be  extended  by  construction.  The  law  of  Pennsylvania 
does  not  allow  of  constructive  offences  or  of  arbitrary  punishments.  No  man  ineurs 
a  penalty,  unless  the  act  which  subjects  him  to  it  is  clearly  within  both  the  spint 
and  the  letter  of  the  statute  imposing  the  penalty. 

Where  a  statute  creates  a  penalty,  and  says  one  moiety  shall  be  to  the  use  of  the 
state,  county,  &c.,  and  the  other  to  a  common  informer,  the  state,  county,  &c.,  may 
sue  for  the  whole,  unless  a  common  informer  has  commenced  a  qui  tarn  suit  for  the 
penalty. 

Where  an  offence,  created  or  made  fraud  by  statute,  is  in  its  nature  single,  one 
single  penalty  only  can  be  recovered,  though  several  join  in  committing  it;  bat  if 


ACTS  OF  ASSEMBLY.  129 

tilie  offence  is  in  its  nature  serenl,  each  offender  is  separately  liable  to  the 
penal^. 

Statutes  which  give  costs  are  to  be  taken  strictly  as  being  a  kind  of  penalty. 

CoetB  are  only  due  by  act  of  assembly,  none  being  recoverable  at  common  law. 

Whenerer  a  statute  imposes  terms,  and  prescribes  a  thing  to  be  done  within  a 
certain  time,  the  Uipse  of  even  a  day  is  fatal,  even  in  the  penal  statute,  because  no 
inferior  court  can  admit  of  any  terms  but  such  as  directly  and  predsely  satisfy  the 
law. 

Acts  of  the  le^slature  which  take  away  the  trial  by  jury,  and  abridge  the  liberty 
of  the  citizen,  ought  to  receive  the  strictest  construction. 

It  is  a  settled  rule  of  law,  that  every  charge  upon  the  citizen  must  be  imposed  by 
dear  and  unambiguous  language. 

Statutes  against  frauds  are  a  satisfactory  exception  to  the  rule  that  penal  statutes 
are  to  be  taken  strictly. 

Where  the  meaning  of  a  statute  is  doubtful,  the  consequences  may  be  considered 
in  the  construction ;  but  where  the  meaning  is  plain,  no  consequences  are  to  be 
regarded  in  the  internretation,  for  this  would  be  assuming  a  leguuative  authority. 

Words  are  to  be  taaen  in  a  kwfbl  and  rightful  sense. 

Where  a  statute  will  bear  two  interpretations,  one  contrary  to  phiin  sense,  the 
other  agreeable  to  it,  the  latter  shall  prevail. 

Any  absurd  consequences,  manifestly  contradictory  to  common  reason,  are  Toid. 

Words  and  phrases,  the  meaning  of  which,  in  a  statute,  has  been  ascertained, 
are,  when  used  in  a  subsecjuent  statute,  to  be  understood  in  the  same  sense. 

Where  an  act  of  the  legislature  fives  authority  to  on«  person  expressly,  all  others 
sre  excluded,  and  a  special  power  is  ever  to  be  s^ctly  pursued. 

Where  an  act  of  the  legislature  gives  power  to  twojuttices  finaUy  to  hear  and 
determine  an  offence^  it  is  necessarily  supposed  that  they  shall  be  together,  or  which 
is  the  same  thms,  that  they  shall  hold  a  spcial  sessions  for  that  purpose;  for  it  is 
unknown  to  the  laws  that  two  persons  shall  act  as  judges  in  the  same  cause,  when 
at  the  same  time  one  of  them  is  in  one  part  of  the  country,  and  the  other  in 
another. 

Where  a  statute  ^ves  power  to  the  justices  to  require  any  person  to  take  the 
oathty  or  do  any  other  thing,  the  law  bv  necessary  implication  gives  them  power  to 
issue  their  precept  to  convene  the  parties. 

Where  a  statute  appoints  a  conviction  to  be  on  t/ie  oath  of  one  lotbioi,  this  ought 
not  to  be  by  the  single  oath  of  the  informer. 

When  an  act  of  the  legislature  empowers  justices  of  the  peace  to  hind  a  pereon 
over^  or  cause  hun  to  do  a  certain  thing,  and  such  person,  being  in  his  presence, 
shall  refuse  to  be  bound,  or  to  do  such  a  thing,  a  power  of  commitment  is  implied, 
and  the  justice  may  commit  him  to  the  jail,  to  remain  there  till  he  shall  comply. 

Where  a  statute  appoints  trnprisonment,  but  limits  no  time  how  long,  the  prisoner, 
in  such  a  case,  must  remain  at  the  discretion  of  the  court. 

Where  an  act  of  the  legislature  gives  power  to  justices  of  the  peace  to  take  order 
*  in  any  matter,  according  to  their  diicretion,  this  shall  be  understood  according  to 
the  rules  of  reason,  law  and  justice,  and  not  governed  by  private  opinion. 

Where  the  amount  of  security  to  be  taken  is  left  in  the  diicretion  of  any  court, 
it  will  be  good  to  follow  the  precedents  of  former  times. 

Where  an  act  directs  that  tne  justices  shall  commit  an  offender  to  prison  for  twelve 
months,  the  justices  may  not  alter  the  words  and  commit  him  for  a  year;  for  in 
this  respect  twelve  months  and  one  year  are  not  the  same,  but  the  month  must  be 
oon^ted  at  twenty-eight  days  to  the  month,  and  not  as  a  calendar  month,  unless 
it  be  so  expressed  in  Uie  act* 

A  JU  person  to  execute  an  office,  is  one  apt  and  fit  to  execute  his  office,  who  has 
Uiree  things — honesty,  knowledge  and  ability;  honesty  to  execute  it  without 
malice,  affection  or  pu^tiality;  knowledge  to  know  what  he  ought  duly  to  do;  and 
ability,  as  well  in  estate  as  in  body,  Uiat  he  may  intend  and  execute  his  office,  when 
need  is,  diligently,  and  not  fh»n  impotency  or  poverty  neglect  it. 

IV.  Constitutionality  of  statutes. 
It  is  a  principle  in  the  English  law,  that  an  act  of  parliament,  delivered  in  clear 
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and  intelligible  temw,  cannot  be  questioned,  or  its  autbority  controlled  in  any  ooart 
of  Justice.    1  Kent's  Com.  446. 

6ut  tbis  principle  in  tbe  Englisb  goyemment,  tbat  tbe  parliament  is  omnipoteat, 
does  not  prevail  in  tbe  United  States.  In  tbis,  as  in  all  otber  countries  when 
tbere  is  a  written  constitution,  designating  tbe  powers  and  duties  of  tbe  legislature, 
as  well  as  of  tbe  otber  departments  of  tbe  government,  an  act  of  tbe  leg;i8lature 
may  be  void  as  being  against  tbe  constitution.  It  must  conform  in  the  fint 
place  to  tbe  constitution  of  tbe  United  States,  and  tben  to  tbe  subordinate  consti- 
tution of  its  own  state,  and  if  it  infringes  tbe  provisions  of  eitber,  it  is  so  fitf  void. 
Ibid.  448. 

Tbe  judicial  department  is  tbe  proper  power  in  tbe  government  to  d^ermiiie 
wbetber  a  statute  be  or  be  not  constitutional.  To  contend  tbat  tbe  courts  of 
justice  must  obey  tbe  requisitions  of  an  act  of  tbe  legislature,  wben  it  appears  to 
tiiem  to  bave  been  passed  in  violation  of  tbe  constitution,  would  be  to  oont^id, 
tliat  tbe  law  was  superior  to  tbe  constitution,  and  tbat  tbe  judges  bad  no  right  to 
look  into  it,  and  to  regard  it  as  tbe  paramount  law.   Ibid.  449. 

It  has  accordingly  become  a  settied  principle  in  tbe  legal  polity  of  this  eomntrj, 
tbat  it  belongs  to  tbe  judicial  power,  as  a  matter  of  rigbt  and  of  duty,  to  declare 
every  act  of  tbe  legislature  made  in  violation  of  tbe  constitution^  or  of  any  provi- 
sion of  it,  null  and  void.   Ibid.  450.   8  Wheat.  11. 

A  statute,  wben  duly  made,  takes  effect  from  its  date  when  no  time  is  fixed,  and 
this  is  now  tbe  settied  rule.  A  retroactive  statute  would  partake  in  its  character  of 
tbe  mischiefii  of  an  ex  pott  facto  law,  as  to  all  oases  of  crimes  and  penalties  ;  and  in 
every  otber  case  relating  to  contracts  or  property,  it  would  be  against  every  sound 

Erinciple.  It  would  come  witbin  tbe  reach  of  uie  doctrine,  tbat  a  statute  is  not  to 
ave  a  retrospective  effect   Ibid.  454-55. 

Tbe  legislature,  provided  it  does  not  violate  tbe  constitutional  prohibition,  may 
pass  retrospective  laws,  sucb  as  in  tbeir  operation  may  affect  suits  pending  and  give 
to  a  party  a  remedy,  or  remove  an  impediment  in  tbe  way  of  recovering  redress  by 
legal  prooeedinss.  4  W.  &  S.  218.   10  Barr  280. 

Until  tbe  judiciary  bas  fixed  tbe  meanine  of  a  doubtful  law,  upon  which  rifbti 
have  become  vested,  it  may  be  explained  by  legislative  enactment.  4  W.  &  S.  z2S. 

The  bill  of  rigbts  requires  that  the  law  relating  to  a  transaction  in  controv^^, 
at  tbe  time  when  it  is  complete,  shall  be  an  inherent  element  in  tbe  case  and  sball 
guide  the  decision,  and  tbat  tbe  case  sball  not  be  altered  in  its  substance,  by  any 
subsequent  law.  9  C.  495.  7  C.  288.  8  Pbik.  R.  494. 

An  act  is  passed  only  wben  it  bas  gone  through  all  tbe  forms  made  necessary  by 
tbe  constitution  to  give  it  force  and  validity  as  a  binding  rule  of  conduct  for  tbe 
citizen ;  and  it  cannot  impair  a  contract  made  after  it  has  passed  both  houses  of  tbe 
legislaturci  but  before  its  i^proval  by  tbe  governor.  9  C.  202. 


^Irulteratiott 

And  Sale  of  Unwholesome  Ptovieuma. 

AoT  81  March  1860.  Purd.  229. 
SsoT.  89.  If  any  person  sball  seU,  or  expose  for  sale,  tbe  flesh  of  any  diseued 
animal,  or  any  other  unwholesome  flesh,  knowing  tbe  same  to  be  diseased  or  unwhole- 
some, or  sell  or  expose  for  sale  unwholesome  bread,  drink  or  liquor,  knowing  tb« 
same  to  be  unwbolesome ;  or  sball  adulterate  for  tbe  purpose  m  siJe,  or  sell  may 
flour,  meal  or  other  article  of  food,  any  wine,  beer,  spirits  of  any  kind,  or  oUier 
liquor  intended  for  drinking,  knowing  tbe  same  to  be  adulterated;  or  sball  adolterate 
for  sale,  or  sball  sell,  knowing  tbem  to  be  so  adulterated,  any  drugs  or  medicinesf 
such  person  so  offending  sbalT  be  guilty  of  a  misdemeanor,  and  upon  conviotion  be 
sentenced  to  pay  a  fine  not  exceeding  one  bundred  dollars,  or  undergo  an  impri- 
sonment not  exceeding  six  montbs,  or  botb^  or  eitber,  at  tbe  discretion  of  the  co«iTt 
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The  sale  of  on  wholesome  flesh  meat  is  indictable,  although  the  taint  be,  imper- 
ceptible to  the  senses,  and  the  eating  of  it  produced  no  apparent  injury.  19  New 
York  574. 

Guilty  knowledge  that  a  cow  which  has  a  running  sore  on  the  head,  is  unfit  for 
food,  may  be  inferred,  withoutproving  that  the  accused  had  any  scientific  skiU  in 
detennining  such  questions.    loid. 

Act  29  Maboh  1860.    Purd.  669. 

Skot.  1.  In  all  actions  for  the  sale  of  any  spirituous,  vinous  or  malt  liquors,  or 
any  admixtures  thereof,  it  shall  be  competent  for  the  defendant,  in  every  such  case, 
to  prove  that  said  liquors  or  admixtures  thereof  were  impure,  vitiated  or  adulterated, 
and  proof  thereof  being  made,  shidl  amount  to  a  good  and  legal  defence  to  the  whole 
of  the  plaintiff's  demand.  • 

Act  14  April  1863.    Purd.  1801. 

Sectt.  1.  It  shall  be  unlawful  for  any  person  or  persons  to  make  use  of  any  active 
poison,  or.other  deleterious  drugs,  in  any  quantity  or  quantities,  in  the  manufacture 
or  preparation^  by  process  of  rectifying  or  otherwise,  of  any  intoxicating  malt  or 
alcoholic  liquors,  or  for  any  person  or  persons  to  knowingly  sell  such  poisoned  or 
dragged  liquors  in  any  quantity  or  quantities;  and  any  person  or  persons  so  offend- 
iDg  shall  be  deemed  guilty  of  a  misdemeanor. 

SxoT.  2.  It  shall  be  the  duty  of  anv  person  or  persons  engaged  in  the  manufac- 
ture and  sale  of  intoxicating  malt  or  alcoholic  liquors,  or  in  rectifying  or  preparing 
the  same  in  any  way,  to  brand  on  each  barrel,  cask  or  other  vessel  containing  the 
same,  the  name  or  names  of  the  person  or  persons  manufacturing,  rectifying  or 
preparing  the  same,  and  also  these  words,  "  containing  no  deleterious  drugs  or  added 
poison ;"  and  shall  also  certify  the  same  fact  or  facts  to  the  purchaser,  over  his,  her 
or  their  own  proper  signature. 

Sect.  3.  If  any  barrel,  cask  or  other  vessel,  containing  any  such  drugged  or 
poisoned  liquor,  shall  be  found  in  the  possession  of  any  person  or  persons  designated 
iu  sections  one  and  two,  it  shall  be  deemed  prtmd  facie  evidence  of  a  violation  of 
the  provisions  of  this  act. 

Sect.  4.  Any  suspected  ardcle  or  specimen  of  intoxicating,  malt  or  alcoholic 
liquor,  shall  be  subjected  to  analysis  by  some  competent  person  to  perform  the 
same,  under  the  direction  of  the  court  before  which  the  case  is  tried ;  and  such 
analysis,  duly  certified  under  oath,  shall  be  deemed  legal  evidence  in  any  court  in 
this  state :  Provided,  That  upon  any  preliminary  examination,  before  any  justice 
of  the  peace,  mayor  or  other  magistrate  or  competent  authority,  for  the  purpose  of 
binding  over,  such  officer  may  order  the  inspection  aforesaid  to  be  made,  and  make 
such  order  as  may  be  necessary  to  preserve  the  evidence  of  the  offence  until  the 
trial  of  the  offender. 

Sect.  6.  Any  person  offending  against  any  of  the  provisions  of  this  act  shall  be 
deemed  guilty  of  a  misdemeanor,  and,  on  conviction  thereof,  shall  be  sentenced  to 
pay  a  fine  not  exceeding  five  hundred  dollars,  and  to  undergo  an  imprisonment  not 
exceeding  twelve  months,  or  both,  or  either,  in  the  discretion  of  the  court. 
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^trulterg. 


I.  Adultery,  the  fin  ot  defined.  lY.  Warrant  for  adultery. 

II.  Acts  of  assembly  relating  to  adultery.         V.  A  commitment  for  aduUeiy. 
IIL  Judicial  decisions.  YL  A  docket  entry. 

I.  AiyULTKRT  is  the  im  of  iBOon^enoe  between  two  married  perwMU,  and  if  boi 
pne  of  the  pardeB  he  married,  it  is  nevertfaeleei  adultery ;  but  in  this  ket  ^aee  it  ii 
called  single  adultery,  to  distinguish  it  from  the  other  which  is  dooUe.  Gewdl, 
Blount,  Bracton.  • 

The  offence  of  adolteiT  oonrists  in  sexnal  intercoorse  by  a  married  perscm  vidi 
any  one  not  his  or  her  wife  orliasband ;  and  therefore  a  married  man  maj  be  gmhj 
of  adolteiy  by  carnal  intercourse  with  a  single  woman.  9  C.  68. 

n.  Act  81  Mabch  18M.  Purd.  228. 
SsOT.  86.  If  any  married  man  shall  have  carnal  connection  with  any  wobmb  net 
his  lawful  wife,  or  any  married  woman  have  carnal  connection  with  any  man  not  her 
lawful  husband,  he  or  she  so  offending  shall  be  deemed  guilty  of  aduhery,  aad  ot 
conviction,  be  sentenced  to  pay  a  fine  not  exceeding  five  hundred  dollns,  and 
under^  an  imprisonment  not  exceeding  one  year,  or  both,  or  either,  at  tlie  deeie- 
tion  of  the  court 

in.  An  unmarried  defendant  cannot  be  conricted  of  adultery,  although  the 
other  party  should  be  married.  The  c^ence  of  the  defendant  is  mere  ft^amtkHL 
2  D.  124. 

The  solicitation  of  another  to  commit  adultery  is  a  high  misdemeanor,  ponidiaUe 
by  indictment   7  Conn.  267. 

The  oath  of  a  married  woman  is  not  sufficient  to  sustain  a  warrant  for  die  anesi 
of  her  husband  for  adultery.   1  Or.  218. 

The  fact  of  adultery  may  be  proved  by  circumstantial  evidence.  2  GreenL  St. 
§  40. 

In  an  indictment  charging  a  fother  with  living  in  adulteiy  with  Ids  dausfater, 
his  confessionB  Uiat  she  is  so,  are  admiasible  in  evidence.  6  Penn.  L,  J.  2^  II 
Ala.  289. 

In  an  indictment  for  adultery,  it  is  sufficient  to  state  that  the  d^ndant  havmg 
a  wife,  M.  A.  H.,  in  full  life,  did  conmiit  adultery  with  one  M.  M. ;  without  other- 
wise alle^ng  carnal  knowledge,  and  without  averring  that  M.  M.  was  not  his  wife. 
9C.  68. 

In  an  indictment  for  incestuous  adultery,  it  is  unnecessary  to  charee  a  octudoq 
knowledee  of  die  relationship,  if  the  charge  of  knowing  the  relation^ip  be  made 
against  the  party  indicted.   11  AU.  ^89. 

On  a  conviction  for  adultery,  the  defendant  was  sentenced  to  pay  a  fine  and  be 
imprisoned  at  hard  labor.  The  sentence  bein^  ooytrary  to  the  act  of  assembly,  the 
judgment  was  reversed.   2  Binn.  79.  s.  P.  8  Barr  228. 

One  who  elopes,  and  lives  in  adultery  with  a  married  woman,  may  be  convicted 
of  the  larceny  of  her  wearing  apparel,  where  he  assisted  her  in  carrying  it  off,  and 
subsequently  pledged  some  of  the  articles  and  applied  the  money  to  his  own  pur- 
poses.  1  Eng.  L.  &  Eq.  R.  542.   2  Am.  L.  R.  695. 

A  wife's  insanity  is  not  a  Jbar  to  a  divorce  for  adultery  committed  by  her  whet 
she  was  insane,  although  it  would  not  be  punishable  by  indictment   6  Bair  837. 

lY.  Wabbant  vob  adultirt. 
DELAWARE  COUNTY,  ss. 

Tht  CommoBwaalth  of  Pennaylvaaia, 

To  the  Constable  of  the  Township  of  S ,  in  the  County  of  Delaware,  greeting : 

Whbrbas,  J.  L.,  of  H ,  in  the  said  county,  oordwainer,  hath  made  oath  before  J.  F^ 

one  of  our  Justices  of  the  Peace,  in  and  for  the  county  aforesaid,  that  S.  B.,  of  S- —  towxt- 
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ti^in  tibe  said  ooanty,  Teoman,  on  the  nineteenth  day  of  March  last  past,  at  H— » 
ifcraaid  (being  a  married  man  and  haying  a  wife  in  fnll  life),  did  commit  adulterr  with 

icotain  R.  W.»  the  wife  of  D.  W.,  of  H ,  aforesaid,  laborer.    These  are,  therefore,  to 

Hpi»*«^  joa  forthwith  to  take  the  said  S.  B.,  and  bring  him  before  the  said  J.  P.,  to 
IMver  unto  the  said  complaint,  and  further  to  be  dealt  with  aoeording  to  law.    Witness 

|i  aid  jr.  P.,  at  H ,  aforesaid,  the  third  day  of  June,  in  the  year  of  our  Lord  one 

tflswinl  eigh^  hundred  and  fifty-nine.  J.  P.,  Justice  of  the  Peace. 

V.    A  OOH HITMSIIT  won  ADULTUT. 
dSLAWJLRM  COUNTY,  99. 
I  The  OemaoBwealtk  ef  Bssasjlraaia, 

I  To  the  Conetahle  of  H ,  >n  the  County  of  Delaware,  and  to  the  Keeper  of  the  Oom- 

fem  Jail  of  the  said  County,  greeting: 

'^WHULKAa,  R.  W.,  the  wife  of  D.  W.,  of  H ,  in  the  said  county,  laborer,  hath  been 

iiiHiil.  on  the  oath  of  J.  L.,  before  J.  P.,  one  of  the  Justices  of  the  Peace  in  and  for  the 

ta  ooan^»  with  oommittiog  adultery  with  a  certain  S.  B.,  of  S- townshin,  in  the 

Wi  coon^,  yeoman :  These  are,  therefore,  to  command  you,  the  said  coDstabio,  forth- 
i|sdi  to  eonyey  the  said  R.  W.  to  the  common  jail  of  the  said  county,  aod  deliyer  her  into 
■e  enatodj  of  the  keeper  thereof:  ipd  you  the  said  keeper  are  hereby  commanded  to 
^  ww^  the  said  R.  W.  into  your  custody,  m  the  said  jail,  and  her  there  safely  keep,  until 
lbs  Chenee  deliyered  by  due  course  of  law.  Witness  the  said  J.  P.,  of  H— —  afore* 
~,  the  tenth  day  of  June,  in  the  year  of  our  Lord  one  thousand  eight  hundred  and 

C.  D.»  Justice  of  the  reace.    [bial.] 


VI. 
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Docket  bnx&t,  in  cabs  of  aduIiTsbt. 

June  3d  1869,  warrant  issued,  X.  T.,  constable,  on  the  Mtth 
of  J.  L.,  charnng  the  defendant  with  haying,  on  the  19th  of 
March  last,  atlL,  in  the  county  of  H.  (he  being  a  married  man, 
and  his  wife  Hying),  committed  adultery,  with  a  certain  R.  W. 
June  lOth,  defendant  brought  up.    J.  W.,  sw. ;  C.  F.,  sw. 

Bail  required,  $300,  to  appear  next  Court  of  Quarter  Sessions, 
for  the  county  of  D. 

J.  L.,  cordwainer,  of  H.  township,  bound  in  $100,  to  teetiff 
at  the  next  Court  of  Quarter  Sessions,  &c. 

G.  B.,  yeoman,  of  D.  township,  I  Each  tent  in  $300,  that  de- 

G.  L.,  currier,  of  T.  township,  J  fendant  shall  appear  at  the 
next  Court  of  Quarter  Sessions,  for  the  county  of  D.,  &c.,  kz* 


\ 
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^trl)tC0 ;  how  it  should  be  ffiven. 


A  Maoistrats  is  very  frequently  called  npon  for  information  and  adTiee,  ia 
matters  civil  and  orimind.  He  will  on  each,  as  on  erery  other  occasion,  feel  tlie 
advantages  of  bavine  his  mind  stored  with  legal  informadon,  to  the  end  that  be 
may  not  lead  those  who  rely  upon  him,  into  difficulties,  by  giving  erroneous  c^unioM 
and  advice.  He  should  never  give  advice  npon  anv  agreement^  &c,  which  biis  bees 
reduced  to  writing,  without  having  the  writing  itself  before  him.  If  he  bin  reaaoB- 
able  doubts,  as  to  his  ability  to  give  the  advice  asked,  let  him  not  scruple  to  si^  sOp 
and  advise  the  party  to  go  where  he  can  be  correctly  informed.  If  the  first  si^ 
taken  shall  be  in  the  ri^ht  direction,  every  friture  one  may  be  expected  to  eany  the 
party  nearer  to  the  object  he  desires  to  attain.  But  if,  from  a  want  of  correct 
advice,  he  shall  set  out  in  a  wrong  direction,  every  step  will,  in  all  probability,  take 
him  further  from  the  object  of  which  he  is  in  pursuit 

When  called  upon  for  advice,  the  justice  considers  how  great  a  trust  and  ccmfidenee 
is  reposed  in  him,  and  seeks  to  discharge  it  with  becoming  fidelity.  Having,  as  best 
he  can,  informed  himself  fhlly  of  the  facts,  he  looks  at  them  in  every  point  of  view, 
not  omitting  to  weigh  well  the  claims  of  natural  justice,  and  to  observe  whether  he 
who  asks  his  advice  be  careful  to  fulfil  its  obligations.  K  he  find  that  Dataral  and 
positive  justice  unite  in  giving  right  to  the  party  who  seeks  his  advice,  he  soqnaintB 
him  with  the  stren^h  of  his  cas^— advises  (if  with  prudence  it  may  be  dooe)  that 
it  be  laid  open  to  his  opponent,  and  restitution  be  demanded;  which  if  he  refines  to 
make,  then,  and  not  till  then,  he  advises  an  appeal  to  the  tribunals  of  jusdoe.  If, 
on  the  contrary,  positive  law  alone,  according  to  the  letter,  reluctantly  yield  to  the 
party  an  advantage  which  the  law  of  God  peremptorily  forbids  him  to  seise,  the 
justice  dissuades  him  from  farther  prosecution  of  it,  in  such  manner,  that  other 
he  must  bring  new  matter  to  show  that  his  case  is  other  than  at  first  it  appeared, 
or  must  seek  another  instrument  whereby  to  prosecute  his  work  of  injustice.  I^ 
upon  a  consideration  of  the  whole  matter,  the  case  appears  to  the  justice  to  be  ooe 
of  doubt,  he  states  plainly  his  reasons  for  so  considering  it,  and  recommends,  if 
the  claim  be  small,  that  it  be  abandoned,  or  that,  at  all  events,  means  of  amieably 
terminatine  it  be  first  tried. 

In  criminal  matters,  it  is  especially  becoming  in  a  justice  to  weigh  carefully, 
and  consider  well,  whatever  may  be  submitted  to  him  for  consideration,  before  he 
shall  venture  upon  an  opinion ;  always  taking  care  to  make  drawbacks  upon  what- 
ever statements  may  be  made  under  the  infiuence  of  strong  feelines.  In  relation 
to  disputes  and  misunderstandings,  among  families,  or  former  friends,  let  every 

rnble  means  be  taken  to  effiect  a  good  understanding ;  let  the  cup  of  oonoiliatioB 
drained  to  the  dregs,  before  any  hostile  measure  be  advised,  or  any  process 
whatever  be  issued. 

A  justice  ought,  before  giving  an  opinion  in  a  criminal  case,  to  be  espeetally 
careful  to  ascertain  all  the  facts,  and  everything  within  the  knowledge  of  the 
complainant,  inasmuch  as  it  has  been  decided  bv  the  District  Court  for  the  Citj  and 
County  of  Philadelphia,  that  a  magistrate's  advice,  (though  erroneous)  to  commence 
a  criminal  prosecution,  given  after  a  fair  and  full  disclosure  to  him  of  dl  the  cir- 
cumstances, is  a  complete  defence  to  a  subsequent  action  for  malicious  proaeontioo, 
in  case  the  alleged  offender  should  be  discharged  or  acquitted.  And  this,  on  the 
ground,  that  where  the  party  acts  on  the  advice  of  the  officer  of  the  law,  there  can 
be  no  malice  in  his  action. 

The  justice  should  carefully  euard  against  giving  a  decided  opinion,  upon  any 
matter,  or  thing,  which,  it  is  prm)able,  may  come  berore  him  for  decision.  Persons 
making  statements  are  apt  to  be  biassed  by  their  feelings  and  interests;  in  the  state- 
ments which  they  make,  they  often,  insensibly  even  to  themselves,  give  to  the  facts 
a  coloring,  which  so  disguises  the  real  state  of  the  case,  that  the  most  penetralii^ 
eye  can  scarcely  discem  what  is  true  firom  what  is  false.  By  the  exercise  of  patience, 
and  the  devotion  of  some  time,  the  magistrate  may  be  able  to  get  such  a  view  of  tiie 
subject  as  shall  enable  him  to  give  advice  which  may  be  essentially  useful  to  the 
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party  wlio  has  called  npon  him,  and  aid  him  to  do  juatioe  between  the  parties,  if 
called  upon. 

If  the  justice  shall  be  induced  to  give  a  decided  opinion,  on  the  representation 
made  by  the  party,  and,  relying  on  that  opinion,  the  party  shall  determine  to  insti- 
tute a  suit,  the  justice  should  decline  to  issue  process,  and  send  the  party — if 
determined  to  sue — to  some  other  justice.  If  the  justice  who  has  given  the  opinion, 
upon  which  the  suit  is  about  to  be  instituted,  shall  yield  to  the  solicitations  of  the 
complaining  party,  and  issue  process,  there  is  danger  that  the  opinion  he  has  given 
may  bias  hu  judgment,  so  that  he  will  not  be  that  impartial  judge  which  law  and 
justice  require  him  to  be,  in  deciding  upon  the  interests  of  his  fellow-citixens. 
Again,  the  case,  when  it  comes  to  be  heiurd,  may,  and  very  often  does,  exhibit  a 
very  different  state  of  things  from  what  the  justice  had  been  led  to  expect,  and  he 
may  feel  bound  to  give  judgment  against  the  plaintiff,  who  had  been  induced  to 
bring  suit,  upon  the  faith  of  the  opinion  which  had,  by  misrepresentation,  been 
extorted  fVom  the  justice.  The  plaintiff  is,  in  such  a  casCi  apt  to  become  angry, 
becaose  the  justice  has  given  judgment  against  him.  He  never  excuses  the  justice^ 
and  blames  himself;  nor  will  he  admit,  that  in  his  stat^nent  he  had  discolored 
the  £ict8.  The  best  and  only  honest  course  for  the  justice,  who  gives  a  decided 
opinion  upon  a  case  stated,  is  to  refuse  to  issue  process  in  relation  to  it.  It  is 
well  for  every  magistrate  to  avoid,  as  much  as  he  can,  hearing  anything  about 
the  cause  of  action  or  complaint,  until  the  parties  meet  to  snbniit  their  <'  proofs  and 
alli^tions."  ^ 

A  magistrate  is  frequently  called  upon  for  advice,  in  relation  to  cases,  in  which 
he  has  issued  process,  and,  of  course,  where  it  is  known  that  he  is  the  justice  who 
is  to  give  judgment  in  the  case.  The  party,  who  thus  inquires,  is  often  wholly 
unacquainted  with  the  manner  of  doing  business  in  a  magistrate's  office.  He  is 
altogether  at  a  loss ;  he  does  not  know  what  he  ought  to  do,  however  small  the  mat- 
ter in  controversy,  in  order  to  have  his  case  brought,  fully  and  &irly,  before  the 
justice.  Whether  such  applications  be  from  the  party  plaintiff,  or  the  pirty 
defendant,  the  magistrate  should  feel  equally  at  liberty,  and  equally  bound,  to  give 
the  information  required.  His  ear  and  his  mind  should  be  as  open  and  accessible 
to  the  one  party  as  to  the  other.  He  is  not  the  counsel  of  either  party,  but 
appointed  as  an  impartial  umpire  to  decide  between  them.  In  him,  it  is  in  no  wise 
unbecoming,  to  give  to  either  party  such  advice  as  shall  enable  them  to  bring  all  the 
&cts  before  him,  so  that  he  may  give  judgment,  *<as  to  right  and  justice  shall 
belong."  The  advice  here  spoken  of  is  not,  in  any  wise',  to  trench  upon  the  facts 
or  merits  of  the  case ;  but,  simply,  to  give  instruction  and  advice  to  assist  the  unin- 
formed how  to  do  himself  justice,  and  put  his  case,  honestly,  before  the  magistrate. 
All  this  may  be  accomplished  without  much  trouble ;  and  much  good  wiU  follow 
from  advice  thus  given  with  single-heartedness  and  an  honest  desire  that  the  truth 
may  be  made  manifest 

How  much  ^ood  may  be  done,  or  how  much  evil  averted,  by  the  advice  of  magis- 
tntee,  it  is  not  m  the  power  of  any  human  being  to  estimate,  wnatever  may  have  been 
his  opportunities,  or  how  great  soever  the  reach  of  his  understanding.  Let,  there- 
fore, every  justice  of  the  peace,  before  he  gives  advice,  feel  his  own  responsibility, 
not  only  to  the  person  who  appHes,  but  to  his  country  and  his  Ood ;  and  the  advice, 
which  he  gives,  will  be  what  it  ought  to  be,  and  it  will  bring  peace  to  his  own 
mind,  and  deecend|  as  the  gentle  dew  firom  heaven,  on  the  heads  of  his  fellow- 
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I   In  ftifray  defined.  IIL  Wtrruit  and  reiorn  of  eonetaMc. 

n.  An  affray,  Judioiftl  deoifioBi  on.  lY.  Doekei  entry  ia  omo  of  as  afirmj 


I.  An  AFraAT  is  the  fightiDg  of  two  or  more  persons,  in  some  pvblie  plaee,  Is 
the  terror  of  his  majesty's  subjects  [of  the  people  of  the  oommooweahh]  ;  for,  if 
the  fighting  be  in  priTste,  it  is  no  affray ^  bat  an  a«aiilt  1  Hawk.  P.  C.  c.  6S.  i 
Bl.  Com.  145.  And  there  most  be  a  stroke  giren,  or  offsred,  or  a  weapon  diwa, 
otherwise  it  is  no  affray.  8  Inst.  158. 

n.  Affrays  may  be  suppressed  by  any  private  person  preeent|  who  is  jnstifiabk 
in  endeavoring  to  part  tne  oombiUantSy  wnatever  oonseqoenoes  may  ensue.  Bat 
more  especially  the  constable,  or  other  similar  offioer,  however  denominated,  ia  boond 
to  keep  the  peace :  and  for  that  porpose  may  break  open  doors  to  suppress  mn  tJEnj 
or  apprehend  the  affrayer;  and  may  either  cany  them  before  a  justice,  or  imprisao 
them,  by  his  own  authority,  for  a  oonvenieni  space,  till  the  best  is  over;  and  m^ 
then,  perhapsi  also,  make  them  find  sureties  for  the  peace.  4  BL  Com.  145.  1  Cr. 
C.  C.  810. 

A  justice  of  Uie  peace  cannot  without  a  warrant  authorise  the  arrest  of  anj  per- 
son for  an  af&av  out  of  his  view,  yet,  it  is  clear  that  in  such  a  case  he  may  mtikM 
his  warrant  to  bring  the  offender  before  him*in  order  to  compel  him  to  find  soreties 
for  the  peace.   1  Hawk.  P.  C.  c.  68,  §  18. 

A  private  person  cannot,  of  his  own  authority,  arrest  a  person  wbo  has  been 
engaged  in  an  affray  or  a  breach  of  the  peace.  But  during  iMe  affrojf  aoj  penoa 
may,  without  a  warrant  from  a  magistrate,  restrain  any  of  the  offenders,  in  onler  to 
preserve  the  peace.  2  Johns.  486. 

The  revised  penal  code  provides  that  if  an^  person  shall  be  concerned  in  an  affray, 
and  shall  be  thereof  convicted,  he  shall  be  guil^  oi  a  misdemeanor,  and  be  sentenced 
to  pay  a  fine  not  exceeding  five  hundred  dollars,  or  undergo  an  imprisonment  not 
exceeding  two  vears,  or  both,  or  either,  at  the  discretion  of  the  court   Pord.  220. 

Affray t  receive  aggrawationt  from  the  perwont  agaimi  wAom,  wr  the  place^wkert, 
tkty  are  eammtUed.  As  where  the  officers  of  justice  are  violently  disturbed  in  the 
due  execution  of  their  office,  as  by  the  retcota  of  a  person  legally  arrested  or  the 
bare  attempt  to  make  such  a  retcoui,  for  all  the  ministers  of  the  law  are  under  its 
more  immediate  protection.  1  Hawk.  P.  C.  c  68,  $  22.  Bright.  R.  46. 

m.    WaBRANT  tOB  AN  ATFBAT. 

DELAWARE  COUNTY,  #t. 

The  Oemmonwealtli  of  Veaaiylvaaia, 

To  the  Constable  of  the  Township  of  D ,  in  the  Conn^  of  Ddaware,  greeting: 

Whxbsas,  J.  L.,  of  the  township  of  D ,  in  the  connly  of  Delaware,  veoman,  haA 

this  day  made  oath  before  J.  P.,  one  of  our  Jostioes  of  the  Peace,  m  and  for  tbe  said 
oonntv,  that  on  the  thirtieth  day  of  September,  last  past,  R.  Sw  and  a  B.,  both  of  Um 

township  of  L ,  in  the  said  oonnty,  ^^eomen,  at  !>— —  township^  aforesaid,  in  s 

tamultaous  manner,  made  an  tJSnj,  wherein  the  person  of  the  said  J.  L.  was  beaten  and 
abused  by  them,  the  said  R.  S.  and  8.  B. :  These  are,  therefore,  to  command  you»  Ibrth- 
with,  to  apprehend  the  said  R.  S.  and  S.  B.,  and  bring  them  before  the  said  J^.  P^  to 
answer  the  said  complaint,  and  to  be  further  dealt  with  accordbg  to  law.    Witneae  the 

said  J.  P.,,  at  D township  aforesaid,  the  third  day  of  October,  in  Uie  year  of  oiu*  Lord 

one  thousand  eight  hundred  and  fifty-nine. 

J.  P.,  Justice  of  the  Peace,    [b^au] 

Rdum  of  the  ConttabU. — I  have  taken  the  within  named  8.  B.,  iirhose  body  I  have 
ready,  as  within  I  am  commanded ;  but  the  within  named  R.  S.  is  not  found  in  bit  baili* 
wick.  X.  Y.,  Constable  of  D townslup,  October  4th  1859. 
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lY.  Docket  entry  on  a  ohabob  oy  an  ArrBAT* 


Commonwealth 

99, 

S.  B. 


COSTS, 


•110 
74 


October  3d  1869,  warrant  issued,  X.  Y.,  constable,  on  the 
oath  of  J.  L.,  charging  the  defendant  with  having  been  en- 
gaged in  an  affrav  wherein  deponent  was  beaten. 

October  4th,  defendaDt  brought  up ;  J.  L.  sw. ;  C.  P.  aff. ; 

G.  L.,  8w.    Bui  required  from  defendant  in  $200. 

J.  jL.,  of  the  township  of  D.,  fiurmer, )  Each  tent  in  $100,  to 

0.  P.,  — — —  C,  currier, )  testify,  &o.,  at  the  next 

Court  of  Quarter  Sessions,  of  the  county  of  D.,  and  not  depart 

the  Court  without  leave,  &e. 

S»  B.,  of  the  township  of  G.,  farmer,        )  Each  tent  in  $200» 

T.  C,  of ■ ,  storekeeper,  j  that  the  defendant 

shall  appear  at  the  next  Court  of  Quarter  Sessions^  of  the 


coun^  of  D.,  and  not  depart  the  Court,  &c.,  and  in  the  mean 
time  Eeep  the  peace,  &c. 

Returned  to  Deoember  Sessions. 


^Hmt^. 


Act  12  Apeil  1851.  Purd.  1004. 

Sect.  9.  It  shall  not  be  lawful  for  any  person  or  persons  to  sell,  within  the  city 
or  county  of  Philadelphia,(a)  by  sample,  ci^d  or  other  specimen  ,(6)  any  goods 
or  merchandise  of  any  kind  or  description  whatsoever,  for  or  on  account  of  any 
merchant,  manufacturer  or  other  persons,  not  having  his  principal  place  of  business 
within  this  8tate,(c)  and  to  whom  a  license  has  not  been  granted  under  the  laws 
of  this  commonwealth ;  and  if  any  person  shall  sell  or  exhibit  for  sale,  either  by 
sample,  card  or  otherwise,  in  the  city  or  county  of  Philadelphia,  any  goods  or 
merchandise,  in  vioktion  of  the  provisions  of  this  act,  such  persooi  or  persons  so 
offending  shall  be  liable  to  a  fine  of  three  hundred  dollars  for  every  si^oh  offence, 
which  may  be  recovered  by  a  suit  in  the  name  of  the  commonwealth  before  any 
alderman  or  justice  of  the  peace  of  the  city  or  county  of  Philadelphia,  one-half  to 
the  use  of  the  informer,  who  shall  be  a  competent  witness  in  such  case,  and  the 
other  half  to  be  paid  to  the  treasurer  of  the  city  of  Philadelphia  for  the  use  of  the 
commonwealth. 

SsoT.  10«  A  license  to  sell  goods  and  merchandise  within  the  county  of  Phila- 
delphia, by  sample,  OBxd  or  otherwise,  shall  be  granted  by  the  treasurer  of  the  city 
of  Philadelphia  to  any  person  who  may  not  have  his  principal  place  of  business 
within  this  state,  on  pajrment  to  the  said  treasurer  for  the  use  of  the  jstate  three 
hundred  dollars ;  but  no  license  so  granted  shall  authorize  such  person  to  vend 
goods  or  merchandise  in  the  manner  aforesaid  for  a  longer  period  than  one  year 
£rom  the  day  on  whidi  it  may  be  iBBued.(<2) 


(a)  Extended  to  Allegheny  coontj,  by  ad 
15  March  1859,  P.  L.  134.  And  see  act  87 
Febnuury  1860,  as  to  Dauphin  oonnty,  P.  L. 
90 ;  and  act  (k  1860,  infra,  as  to  Lancaster 
cottn^* 

(6)  Sales  by  agents  of  foreign  factors,  by 
caid  or  sample,  tlM  order  being  receiyed  here, 
and  tr^smitted  to  the  principal  abroad  for 
ra^cation  or  rejection,  when  accepted,  the 
goods  being  sent  to  the  purchaser,  who  takes 
^em  from  the  costom-hoose,  and  pays  the  sum 
agreed  upon,  to  the  agent  to  whom  he  gave 
the  order,  is  a  sale  by  sample,  card  or  speci- 
men, within  the  act.  It  is  immaterial  whether 
the  cards,  samples  or  specimens  are  carried 
about  from  place  to  place  by  the  agent,  or  kept 
at  a  given  place  for  exhibition,  with  a  view  of 
soliciting  orders  or  making  sales.  10  Leg. 
Int.  18S. 


(c)  To  sustain  an  action  for  the  penalty 
imposed  by  this  act,  it  must  appear  that  the 
goods  were  sold  on  acconnt  of  Uie  foreign 
manufacturer.    2  Phila.  215. 

(</)  These  acts  have  been  decided  to  be  con- 
stitutional.  2  Bait.  L.  Trans.  863.  The  act 
of  6  April  1852,  provides  that  the  act  of  1851 
shall  not  be  construed  to  apply  to  a  citixen  or 
permanent  resident  of  Pennsylvania,  or  whose 
principal  place  of  business  is  within  the  state, 
and  who  pays,  in  accordance  with  existing 
laws,  a  license  of  not  less  than  $100  per 
annum,  or  to  any  resident  agent  or  agents  as 
aforesaid,  for  the  sale  of  hardware,  by  card, 
sample  or  other  specimen.    Pard.  1005. 

This  does  not  apply  to  those  who  are  agents 
exclusively  for  the  sale  of  the  merchandise  of 
non-rosidents,  by  card  or  sample  ;  but  to  those 
whose  chief  place  of  business  is  within  the 
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AoT  2  April  1860.  Purd.  1005. 


SsoT.  1.  It  shall  not  be  lawfiil  for  any  merchant,  or  hia  trarelling  agent,  not 
residing  within  said  county,  to  sell  by  sample,  order  or  otherwise,  in  Ute  amid  dtj 
and  county  of  Lancaster,  any  goods,  wares  or  merchandise,  by  wholeaale  or  retsfl, 
without  having  first  obtained  from  the  treasurer  of  said  oounty  of  Luicaster,  i 
license  for  tiiat  purpose. 

Sect.  2.  Any  such  sale  made  as  aforesaid,  by  any  merchant,  or  his  la^TeOing 
agent,  without  license  obtained  as  aforesaid,  within  the  limits  of  the  ooiinty  afore- 
said, shall  be  held  and  deemed  a  misdemeanor,  punishable  by  fine  or  imprisoa- 
ment,  at  the  discretion  of  the  court ;  and  it  shdl  be  lawful  finr,  any  oonslabk, 
residing  in  any  of  the  townships,  wards  or  boroughs  of  said  city  or  ooonty,  either 
upon  his  own  knowledge,  or  the  complaint  of  any  citizen  of  said  city  or  ooonty,  U 
arrest  any  person  or  persons  engaged  in  making  sales  as  aforesaicC  by  sample  or 
order,  and  convey  him  or  them  before  any  alderman  or  justice  of  the  pesce  resid- 
ing in  said  city  or  county  of  Lancaster ;  and  unless  the  said  person  or  penow, 
selling  as  aforesaid,  shall  be  able  to  exhibit  his,  her  or  their  license  from  the  aud 
treasurer  of  the  said  county  of  Lancaster,  said  alderman  or  justice  of  the  pern 
to  require  such  person  or  persons  so  arrested,  to  enter  into  bonds,  with  approved 
security,  for  his,  her  or  their  appearance  at  the  next  court  of  Quarter  sessions,  to 
answer,  and  in  default  thereof,  to  be  committed  to  the  proper  jail  in  aaid  ooonty. 

Act  9  April  1864.  Purd.  1381. 

Sect.  1.  If  any  person  not  residing  within  this  state,  and  paying  under  the  laws 
thereof  a  license  now  required  by  law,  shall,  within  the  city  and  county  of  Phila- 
delphia, sell  or  exhibit  for  sale,  by  sample,  specimen,  card  or  otherwise,  any  goo^ 
wares  or  merchandise  for  or  on  account  of  any  merchant,  manufactorer  or  otba 
person  not  having  his  principal  place  of  business  within  the  said  state,  and  nd 
having  a  license  under  the  laws  of  this  commonwealth,  for  the  sale  of  such  goods, 
wares  or  merchandise,  such  person  so  offending  shall  be  guilty  of  a  misdemeanof, 
and  on  conviction,  shall  be  sentenced  to  an  imprisonment  not  exceeding  thirty 
days,  and  to  pay  a  fine  not  exceeding  three  hundred  dollars,  or  both  or  either,  in 
the  discretion  of  the  court,  (a) 


•Ute,  who  pay  a  tax  of  $100  or  upwards 
on  their  general  mercantile  business,  and 
combine  therewith  the  sale  of  merchandise  of 
non-residents  by  sample.  1  Phila.  449.  The 
act  of  1851  is  not  repealed  by  that  of  1864, 
except  so  far  as  non-resident  venders  are  con- 
cerned. 1  Brewst.  399.  If  the  principal  be 
licensed  under  our  laws,  his  place  of  business 
may  be  outside  the  state,  and  no  penalty  is 
incurred ;  a  citisen  vender  cannot  be  fined  if 
he  is  a  permanent  resident  and  pays  $100 ;  an 
alien  vender  cannot  be  fined  if  his  principal 
place  of  business  is  within  the  state  and  he 


pays  $100  ;  nor  can  a  resident  agent  for  ^ 
sale  of  hardware  be  fined,  if  he  is  a  citises 
and  permanent  resident  (or  if  his  prindpsi 
place  of  business  is  within  the  state)  and  be 
pays  $100.     1  Brewst.  399. 

(a)  Non-resident  venders  can  only-  be  pro- 
secuted under  this  act.  1  Brewst.  399.  As 
information  under  these  acts  should  follow  At 
words  of  the  statute :  the  commonwealth  is  mc 
bound  to  prove  the  want  of  a  license:  tfas 
record  of  the  conviction  need  not  ^Te  tbe 
names  of  the  alien  principals ;  stating  then 
to  be  unknown  is  sufficient.    1  Brewat.  399. 
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^menlrment. 

At  any  time  before  jadgment  the  proceedings  may  be  amended  by  tbe  justice, 
on.  application,  and  calling  on  tbe  opposite  party  to  show  cause  why  tbe  applicant 
should  not  have  leave  to  amend.  Amendments  are  Uberally  admitted,  where  the 
justice  of  the  case  requires  them,  and  no  injury  is  thereby  inflicted  on  the  adverse 
party.     2  T.  &  H.  Pr.  719. 

The  writer,  as  a  justice  of  the  peace,  has  always  allowed  the  plaintiff  to  amend 
liis  claim,  and  the  defendant  his  set-off,  when,  in  the  progress  of  a  suit,  they  have 
thought  it  proper  and  for  their  interest  so  to  do.  If,  on  a  second  hearing,  the 
pbdntiff  or  defendant  brings  an  attorney  to  the  office  of  the  justice,  and  he  sees 
cause  to  object  to  the  manner  or  amount  of  the  claim,  as  made  by  his  client  and 
entered  on  the  docket,  the  writer  has  always  allowed  the  attorney  to  amend  the 
claim,  and  has  made  the  docket  entry  to  conform  tp  the  amended  claim. 

The  act  of  1806  gives  to  either  of  the  parties  to  a  suit  in  a  court  of  record  the 
right  to  amend,  at  any  time  on  or  before  the  trial,  any  informality  which  will  affect 
the  merits  of  the  cause  in  controversy.  And  although  the  provisions  of  this  act 
are  applicable  only  to  actions  in  courts  of  record,  yet  the  proceedings  of  justices  of 
the  peace  are  clearly  within  its  spirit ;  and  the  decisions  of  the  courts  in  reference 
to  it,  should  guide  the  justice  in  allowing  or  refusing  amendments  in  analogous 
oases.    • 

Where  an  amendment  is  asked  for  with  a  view  to  some  unfair  advantage,  such 
aa  throwing  on  the  plaintiff  the  burden  of  proving  a  fact  not  previously  in  issue, 
&o.,  it  ought  to  be  refused.  In  strictness,  leave  to  amend  ought  never  to  be 
granted,  unless  the  application  be  supported  by  affidavit  that  it  will  affect  the 
merits,  and  is  not  desired  for  any  other  reason.    9  H.  474. 

An  amendment  must  not  introduce  a  new  cause  of  action.  5  B.  51.  2  S.  &  R. 
1,358.  6  Ibid.  293.  8  Ibid.  268.  11  Ibid.  98.  1  Wh.  11.  2R.337.  12  H. 
326. 

A  mistake  in  the  form  of  action  is  not  amendable,  either  at  common  law,  or 
under  the  statute.    9  C.  409. 

A  party  may  amend  as  oflen  as  is  necessary,  the  statute  having  fixed  no  limits 
to  the  number  of  amendments.     16  S.  &  R.  117. 

All  amendments  made,  either  by  consent,  or  by  leave  of  the  justice,  should 
appear  on  the  record,     i  Dev.  k  Bat.  4. 

The  question  of  making  amendments  in  the  names  of  the  parties  to  a  suit  has 
already  been  treated  of,  under  the  title  **  Abatement''  V.  And  to  this  the  reader 
is  referred  for  the  statutes  and  decisions  upon  the  subject. 
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From  Magistrates  to  the  Ocmrt  of  Common  Pleas. 

An  eesay  on  the  right  of  appeal,  and  the  manner  in  which  that  right  may  he  waiTed,  defeatal 

or  enforced. 

EiTHEB  party  to  a  civil  action,  if  dissatisfied  with  the  judgment  of  an  aldennaa 
or  justice  of  the  peace  against  him  to  an  amount  eioeeding  five  dollars  and  thir^ 
three  cents,  or  on  the  award  of  referees  to  an  amount  exceeding  twenty  dollars,  has 
the  right  to  have  it  reviewed  by  the  court  of  comukon  pleas  of  the  proper  counly  hj 
APPEAL,  a  mode  by  which  the  &cts  and  merits  of  the  ease,  as  well  as  the  law,  maj 
be  re-examined  by  another  tribunal,  (a) 

The  first  point  to  be  determined  by  the  dissatisfied  sutor  is,  whether  his  casft 
entitles  him  to  an  appeal.  And  here  it  may  be  proper  to  consider  from  what  jnd, 
ments  an  i^peal  will  lie.  An  appeal  lies  from  a  judgment  on  a  actre  faciat. 
S.  &  R.  93.  And  from  a  judgment  by  confession.  1  0.  409.  But  no  appeal  fiait 
from  a  regular  judgment  of  nonsuit.  1  Phila.  R.  580.  If,  however,  the  jusiiee 
enter  a  compulsory  nonsuit^  which  he  haa  no  power  to  do,  or  dismiss  the  case  19. 
any  other  irregular  manner,  the  plaintiff  may  appeal;  for  such  disposition  of  thu 
case  is  equivalent  to  a  judgment  that  he  has  no  cause  of  action.  2  mtt  89.  5  Hi^ 
75.  No  appeal  lies  by  either  party  unless  the  judgment  operate  directly  agwnak 
him  to  a  greater  amount  than  the  sum  to  which  the  right,  of  appeal  is  limited,  fti 
Penn.  Bl.  218.  3  P.  L.  J.  386.  And  accordinglv,  the  court  of  common  pleas  a&i 
Philadelphia  county  have  decided,  that  in  an  action  before  a  justice  to  reoover  a 
penalty,  not  exceeding  five  doUars  and  thirty-three  cents,  for  the  breach  of  a  muani 
cipal  ordinance,  no  appeal  lies:  under  the  seventh  section  of  the  act  of  15th  Ap4[i 
1835,  Purd.  593,  a  judgment  for  a  less  amount  is  final,  as  in  an  action  on  ^ 
contract.  Northern  Liberties  v.  Powers,  MS.  If  the  parties  agree  that 
shall  be  no  appeal,  the  court  will  enforce  that  agreement  by  dismissiDg  an  \ 
if  made.  2  S.  &  E.  114.  2  Br.  99.  1  Ash.  92.  8  W.  372.  Such 
ments,  however,  must  be  in  writing.  7  S.  &  R.  366.  The  right  of  the  parties 
appeal  from  the  judgments  of  justices,  in  actions  of  trespass  and  trover,  under  T 
act  of  22d  Maroh  1814,  is  the  same  as  in  other  cases.  4  S.  &  R.  72. 

If  the  plaintiff's  demcmd  do  not  exceed  five  doUars  and  thirty-three  oente,  A^ 
judgment  of  the  justice  is  final  as  to  him,  and  no  appeal  lies ;  and  so  if  the  ( 
has  been  submitted  to  referees,  and  the  plaintiff's  demand  do  not  exceed  twe 
dollars,  he  can  have  no  appeal.  2  S.  &  R.  463.  3  P.  R.  174.  12  S^  &  R.  ^85. 
however,  the  sum  sued  for  by  the  phiintiff,  and  set  forth  in  the  docket  of  the  just 
is  reduced  by  the  judgment  more  than  five  dollars  and  thirty-three  cent»  (or  on  I 
award  of  referees,  more  than  twenty  dollars),  an  appeal  lies  for  the  plaintiff,  althou 
the  judgment  is  for  a  less  sum  than  five  dollars  and  thirty-throe  cents.  12  8.  ftj 
388.  3  Barr  454.  The  amount  actually  passed  upon  by  the  justice  rogulates  tbi 
plaintiff's  right  of  appeal.  1  J.  410.  4  8.  &  R.  72.  12  Ibid.  885.  9  W.  17.  l| 
the  justice  decide  in  favor  of  a  set-off  ckimed  by  the  defendant,  exceeding  IM 
dollars  and  thirty-three  cents,  the  pkintiff  can  appeal,  without  regard  to  the  amo«4 
of  his  demand.  j 

The  defendant's  right  of  appeal  depends  on  the  amount  adjudicated  against  Jdm 
It  is  the  sum  in  controversy  and  not  the  amount  of  the  judgment,  that  rogulates  tib4 
right  of  appeal,  2  W.  304 ;  and  therofore  if  the  defendant  demand  or  offer  to  ael 
off  a  sum,  exceeding  five  dollars  and  thirty-three  cents,  and  the  decision  of  tkij 
justice  be  against  the  defendant  on  the  set-off,  he  is  entitied  to  an  appeal,  3  P.  B^ 
120;  2  W.  304 ;  but  it  must  be  a  bond  fide  chum  to  set-off.  6  H.  78-9.  By  tU 
third  section  of  the  act  of  Maroh  20th  1845,  Purd.  599,  <<the  right  of  appeal  fhaj 
judgments  of  aldermen  and  justices  of  the  peace,  and  frt)m  their  jqdgmentB  ^ 

(a)  A  defendant,  who  is  a  mere  stakeholder,  to  indemnify  him  ag^st  ootttf  Deing^Ten  t^ 

18  not  bound  to  appeal  from  the  judgment  of  tendered  to  him  within  the  time  allowed  M 

a  justice,  but  must  allow  a  party  interested  to  an  appeal.   6  P.  L.  J. 
use  his  name  for  that  purpose,  upon  security 
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iPiids  of  referees,  is  extended  to  defendants  in  all  cases  wherein,  by  existing  laws, 
tke  ri^t  of  i4>peal  is  enjoyed  by  ^aintifb."  Under  this  act,  if  the  plaintiff  be 
ealatled  to  an  appeml  in  conaeqnenoe  of  his  demand  being  reduoed  -more  than  five 
dolkn  and  thirtj-three  cents,  the  defendant  has  the  same  privilege,  although  the 
judgment  actually  rendered  be  for  less  than  five  dolhurs.  1  J.  410.  This  act  gives 
to  the  defendant  an  appeal  where  the  plaintiff  may  have  one,  bat  it  does  not  extend 
(be  plaintiff's  right;  and  consequently,  where  previously  the  plaintiff  had  no 
light  of  appeal,  this  aet  does  not  confer  such  right  on  the  defendant.  Thus,  where 
titt  plaindiF's  daim  before  the  justice  was  for  twenty-five  dollars,  and  referees 
nruded  him  eleven  doUars^  it  was  held  that  the  defendant  had  no  right  of  appeal 
aader  this  aet    10.  840. 

The  right  to  an  appeal  having  been  ascertained,  the  appellant,  or  person  diflsatisfied 
vith  the  judgment,  must  take  with  him,  or  send  to  the  mi^stiate,  a  competent  per- 
na  to  serve  as  bail,  and  claim  his  appeal.  This  must  be  done  within  twenty  days 
tm.  die  day  on  which  the  judgment  was  entered.  In  computing  the  twenty  days, 
fteday  of  jnd^ent  is  to  be  excluded.  8  S.  &  R.  406.  8  Phila.  R.  425.  5  C. 
f8$.(a)  And  if  the  twentieth  day  fall  on  Sunday^  the  appeal  may  be  entered  on 
tteaextdaj.    3  P.  R.  201.  4  Barr  515. 

Where  an  appeal  does  not  lie,  no  waiver  will  give  jurisdiction ;  but  where  an  ' 
iffcal  does  fie,  the  party  may,  by  treating  it  as  reguhirly  in  court,  waive  a  defect 
An  would  otherwise  be  fetal.  4  8.  &  R.  100.  5  H.  80.  1  Ash.  168.  Therefore, 
ikre  a  defendant  appealed  feom  a  judgment  against  him,  for  five  dollars,  the  court 
daniBed  the  i^peal,  although  more  than  two  years  had  elapsed,  and  the  plaintiff 
lad  fikd  a  declaration  and  entered  a  rule  to  plead.  Northern  Liberties  v.  Crocks, 
OiBi.  Ple»,  Phila.,  Dec.  T.  1848.  MS.    And  see  8  Am.  L.  J.  861.  8  H.  460. 

If  the  jostaee,  by  mistake,  revises  an  appeal,(6)  it  may  be  subsequently  entered, 
Ar  the  twenty  days.  16  S.  &  R.  421.  2  Ash.  224.  But  it  is  too  late  to  enter  an 
%aal  alter  the  money  is  made  on  an  execution,  although  within  the  twenty  days. 

The  entry  of  a  rule  to  show  cause  why  the  judgment  should  not  be  opened  after 
lis  expiration  of  the  twentv  days,  does  not  give  the  right  of  appeal,  on  the  discharge 
:tf  te  rule.  1  Phila.  R.  425.  But  if  such  rule  be  entered  within  the  twenty  days, 
•ileitettds  the  time  for  entering  an  appeal.  2  Ash.  224.  8  Barr  211.  And  where, 
mAv  the  final  hearing  of  a  case  before  a  justice,  he  postpones  his  decision  without 
ftng  aaj  day,  the  judgment  entered  by  him  afterwards  can  only  be  regarded  as  a 
JB^nent  ftom  the  day  notice  thereof  shall  be  given  to  the  party  against  whom 
^frigmcnt  is  rendered,  and  he  has  twenty  days  after  the  receipt  of  such  notice  to 
tiitar  his  appNeal.  4  P.  L.  J.  105. 

Where  bail  was  entered  on  the  twentieth  day  after  the  judgment,  which  was 
to  after  the  twenty  days,  and  new  bail  was  given  on  the  day  after  the 
,  the  appeal  was  held  to  be  good.   1  Ash.  47.    If  the  party  be  prevented 
iplying  witii  the  lequintions  to  obtain  an  appeal,  by  the  conduct  or  de&ult 
ftf  Ae  magistrate,  the  court  will  permit  the  appeal  to  be  made  after  the  expiration 
>fd  the  twenty  days,  and  ihe  transcript  to  be  filed  after  the  first  day  of  the  term.   1 
380.   u  the  magistrate  erroneously  reject  an  appeal  offered  within  the  twenty 
he  may,  after  their  expiration,  correct  his  mistake,  and  the  appeal  will  be 
16  S.  &  R.  421.    But  if  one  of  the  parties  makes  the  magistrate  his  agent. 
Bats  it  to  him  to  enter  the  vpvesl  fi^r  him,  he  is  barred  by  the  magistrate's 
aad  kees  his  appeal.(e)   2  W.  72. 

€■)  See  contra  4  H.  14.  2  Phila.  840.  others,  and  to  bring  softs  and  enter  jndg* 
|l}  A  magistrate  refusing  to  permit  Imil  to  ments,  on  their  own  dockets,  in  favor  of  the 
ed  for  an  appeal  from  a  judgment  persons  by  whom  they  hare  been  appointed 
i  by  him,  denies  the  appeal  itself.  1  agents.  The  report  is  mentioned  in  order  to 
*  S10.  Bat  ha  is  not  liable  to  an  action  for  accompany  it  with  the  information  that  the 
■ages  for  refusing  an  appeal ;  the  remedy  Supreme  Court  has  determined  that  such  oon- 
I  %y  smiicstiop  to  the  oourt  to  allow  an  ap-  duct  in  an  alderman  or  justice  of  the  peace  is 
«1*  S  Los.  Leg.  Obe.  SSI.  a  misdemeanor  in  office.  14  S.  &  R.  158.  In 
J[c}  A  nagiitratey  in  no  possible  case,  should  .Wistar  v.  Conroy,  at  June  Term  1869,  the 
>Jf  Uh  agent  of  either  party.  How  can  court  of  common  pleas  of  Philadelphia,  re- 
am reeeire  such  an  appointment,  sndi  a  rersed  the  decision  of  an  alderman,  in  a  land- 
>  of  eoofidenoey  without  his  mind  being  lord  and  tenant  case,  on  the  ground  that  the 
.  Ed  is  favor  of  tiie  person  who  bestows  it  ?  magistrate  had  signed  the  notice  to  quit  as  the 
jfchisid  to  be  no  uncommon  thing  for  jus-  plaintiff's  agent.  o 
""*  to  aadcrtake  the  collection  of  debts  for 
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The  first  seotioD  of  the  act  of  20th  March  1845,  Ford.  599,  r^;iikteB  ika  M 
which  shall  he  taken :  it  provides  that  it  *<  shall  he  hail  absolate  in  double  ^ 
probable  amount  of  costs  accrued  and  likely  to  accrue,  with  one  or  more  solete 
sureties,  conditioned  for  the  payment  of  afi  costs  aoorued  or  that  may  be  k^galj 
recovered  against  the  appeHantB."  The  act  of  15th  March  1847,  Purd.  600,  direeH 
that  *'  when  any  corporation  (municipal  corporations  excepted,)  being  sued,  Atl 
appeal  or  take  a  writ  of  error,  the  bail  requisite  in  that  case  shall  be  taken  absoliti 
for  the  payment  of  debt,  interest  and  costs,  on  the  affirmance  of  the  judgmo^" 
The  act  of  21st  March  1849,  Purd.  199,  provides  "  that  in  all  suits  or  actions  herafts 
to  be  brought  in  any  court  of  record  of  this  commonwealth,  against  any  /oreigm  carp 
ration  or  body  corporate  not  holding  its  charter  under  the  laws  of  this  commonweiblk 
every  judgment,  verdict  and  award  rendered  against  such  corporations,  sball  be  final 
and  conclusive,  unless  the  said  defendants,  in  addition  to  the  usual  pioeclbdiogB  ii 
cases  of  appeal,  shall  give  good  and  sufficient  bail,  in  the  nature  of  bail  aheohiie, 
for  the  payment  of  tuck  mm  or  iums  of  ihall  Jmalfy  be  adjudged  to  be  dme  to  tkt 
plairUtff  or  plaintiffs,  together  with  interest  and  costs  thereon."  And  by  aot  of 
l5th  April  1851,  Purd.  81,  this  provision  is  extended  to  stage  companies,  and  to 
all  joint  stock  companies  not  incorporated,  when  the  members  of  said  compaBiCB  do 
not  reside  within  the  commonwealth. 

The  act  of  20th  March  1845,  does  not  include  municipal  corporatioDB.  1  Phik 
R.  402.  They  are  entitled  to  an  appeal  without  the  en^  of  bail  6  W.  ft  S.  16. 
So  also,  executors  and  administrators,  dv  the  fourth  section  of  the  aot  of  1810,  PutL 
599,  and  guardians,  by  the  act  of  27th  March  1888,  Purd.  599,  ma^  appeal  wiOioBl 
security.  But  since  the  passage  of  the  act  of  12th  July  1842,  which  supplia  tk 
acts  which  exempted  females  from  imprisonment  for  debt,  it  is  neoessaiy  that  i 
female  should  give  the  bail  required  by  the  act  of  1845  to  obtain  an  appetL  3 
P.  L.  J.  190. 

When  a  party  desires  to  appeal,  the  magistrate  prepara  the  recognisance  hndj 
on  his  docket,  under  the  entries  of  the  previous  proceedings  in  the  case.  It  is  suffi- 
cient to  state  that  A.  B.  is  held  to  the  plaintiff  in  a  certain  sum,  <<  conditioaed  ^ 
the  appelknt  shall  appear  at  the  next  court  of  common  pleas  and  prosecute  liis  appetl 
with  effect,  Slo,"  which  reccmisance  the  court  will  consider  as  if  it  had  been  drm 
at  length,  under  the  act  of  March  20th  1845.  7  H.  858.  5  W.  838.  Or,  it  n^ 
state  that  A.  B.  is  held  to  the  appellee  in  a  certam  sum,  double  the  probable  amoimt 
of  costs  accrued  and  likely  to  accrue, ''  conditioned  that  the  appelUnt  shall  psj  til 
costs  accrued,  or  that  may  be  legally  recovered  against  him.''  If  the  recognisttfe 
be  not  drawn  by  the  justice,  and  returned  to  the  court  ntbitanticdijf  like  the  ftne 
above  given,  the  appeal  may  be  dismissed. 

A  penalty  and  a  condition  are  indispensable  to  constitute  a  recognisance;  11 C 
276 ;  hence,  where  one  was  taken  thu»— ^*  A.  B.  enters  special  bail,  &c.,  for  staj  d 
execution,  Ac.,  according  to  law,"  it  was  adjudged  to  be  void :  the  sum  ooiuld  Bot 
be  supplied  by  reference  to  the  debt  and  costs  at  the  date  of  the  reooenisaooe, 
because  it  ought  to  have  been  large  enough  to  cover  future  costs ;  nor  for  Uiat  pox- 
pose  could  the  court  assume  that  it  had  been  taken  in  double  the  amount.  1  J.  293. 
And  the  bail  is  not  liable  beyond  the  amount  of  the  penalty.  1  P.  R.  9.  1  Phik 
R.  527.  But  a  recognisance  on  appeal,  where  the  recognisor  was  '*  bound  as  abeo- 
lute  bail  in  the  sum  of  twenty  doUars,  or  such  sum  as  may  be  necessary  to  pay  all 
costs  that  have  or  may  accrue  in  this  case,  in  prosecuting  this  appeal,"  was  beM 
sufficient.  2  H.  158.(a)  Alter  the  defendant  has  had  the  benefit  of  his  appeal,  u 
objection  that  the  recognisance  contained  no  penalty,  will  not  be  allowed  to  prevail 
10  H.  33.  Whenever  a  defect  exists  in  the  form  of  the  recognisance,  the  practice 
is,  to  apply  to  the  court  for  a  rule  upon  the  appllant  to  perfect  his  appeal  withb  i 
given  time,  or  show  cause  why  it  should  not  oe  dismissed.    It  would  be  error  to 

(a)  In  an  action  against  a  constable  for  a  fairly  show  that  an  appeal  was  entered,  t^ 

false  return,  a  recognisance  in  the  following  recognisance  will  be  binding.    S  Wr.  500.   1 

words,  **  defendant  gires  bail  which  is  entered  P.  F.  Sm.  85.    A  recognisance,  though  infor 

on  the  docket,  for  the  sum  of  |I00,  J.  W.  B.,  mal,  is  sufficient,   if  it  nnderUke  that  tiie 

bail,"  cannot  be  supported  as  a  recognisance  appellant  shall  prosecute  his  i4>peal  with  sock 

of  bail  for  an  appeal.     11  C.  S76.    But  if  the  effect,  as  that  no  costs  shall  be  recorerabk  bf 

docket   entries,  though   sloTcnly   made   up,  the  appellee.     1  P.  F.  8m.  85. 
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■Mill  tlie  appeal  in  the  first  iDstanoe.  2  P.  R.  481.  5  W.  &  S.  363.  27  Leg. 
UL 10.  An  objeetion  to  tlie  form  of  the  recognisaDOe  will  he  waived  hy  any  step 
Idkea  to  prepure  the  oaae  for  trial.     1  J.  836. 

Wliao  bail  is  offered,  it  is  the  magistrate's  duty  to  inquire  into  its  sufficiency, 
attff  00  oath  or  affirmation^  or  hy  other  means.     If  satisfied  of  the  insufficiency  of 
tt  bail,  notwithstanding  his  oa&,  he  ought  to  he  rejected.     If  the  appellee,  or 
■eeeisfiil  party,  be  dissatisfied  with  the  hail  he  may  except  or  object  to  him,  and 
iwt  on  an  inquiry  into  his  circumstances,  and  may  bring  evidence  to  rebut  his 
ahgitioDs,  and  to  prove  (as  is  often  the  case)  that  he  is  not  sufficient  bail.     New 
U  Bay,  iunrever,  he  put  in  after  «uch  successful  opposition ;  and  in  a  case  where 
Aebulwas  enteared  on  the  twentieth  day  after  the  judgment,  which  was  excepted 
liaftsr  the  twenty  days,  and  new  bail  was  given  on  the  day  after  the  exception,  the 
Mil  WIS  snstained.   1  Ash.  47.     Until  the  transcript  is  actually  filed  in  the  office  fjf^  /k  f  ' 
c^piotfaonotaiy,  the  magistrate  retains  the  right  to  investigate  and  decide  on  the  ^^'  '^* 
irfkieney  of  the  hail.   6  ]£mr  194.     And  a  defendant  cannot  defeat  the  justice's        -/ 
iimdiction  by  filing  the  transcript,  after  notice  given  to  him  that  his  bail  is  excepted  **  ' 
»- 1  AbL  80.  ^  Where,  however,  the  common  pleas  is  in  possession  of  a  case  in 
§tt  ih^  of  an  appeal)  although  defectively  entered,  the  functions  of  the  justice 
rmnte.  Ibid.  168. 

It iittot necessary  that  the  appellant  should  join  with  his  surety  in  the  recogni- 
6  Binn.  52.  Bat  the  security  must  he  given  in  a  sufficient  amount,  as 
i|nnd  by  the  act  of  assembly,  1  S.  &  R.  491 ;  and  it  must  appear  from  the  record  ^ 
Mthe  seenrity  was  given  according  to  law.  8  S.  &  R.  98.  An  appeal  by  one  of 
In  defendants  is  good  as  to  the  one  who  appeals,  although  the  other  comes  into 
IWtuid  diseents.  1  S.  &  R.  192. 
If  ezecntion  has  been  issued  before  the  entry  of  hail,  the  perfecting  of  an  appeal 
d  entitle  the  appellant  to  a  mpenedetu;  1  Ash.  408;  which  it  will  be  the  duty 
Ae  jnsfeiee  to  issue,  on  being  satisfied  that  the  appeal  has  been  filed  in  court. 
I  the  entiy  of  hail  for  an  appeal,  though  it  may  stay  the  immediate  execution  of 
pncesB,  will  not  avoid  all  that  has  been  done  under  it  \  in  order  fully  to  super- 
I  the  execution  it  is  necessary  to  perfect  the  appeal  by  bringing  it  into  court 
V.  FarreD,  Purd.  596,  n.  5  C.  240.  It  is  the  province  of  the  justice  to  deter*  *^  «^  ^ 
whether  the  appeal  he  regukr^taken ;  and  if  he  allow  it,  and  grant  a  wpev' 
the  oonstable  cannot  r^nse  to  recognise  it  on  the  pretence  that  the  justice 
1  an  error;  if  he  persist  in  proceeding  in  the  execution  he  is  as  much  a 
as  if  he  had  no  process  in  his  hands ;  and  a  purchaser  under  such  super- 
exeeotion  will  take  no  title  to  the  goods  sold.  8  G.  199. 
b  Philadelphia,  where  the  defendant  is  ^e  appellant,  it  is  required  by  the  act 
I7th  March  1865,  that  he,  or  some  person  a<^ng  in  his  behalf,  having  knowledge 
the  &ds  of  the  case,  should,  in  addition  to  the  entry  of  bail,  make  oath  or 
■ition,to  he  filed  with  the  alderman,  that  his  appeal  is  not  intended  merely  for 
jvpoee  of  delay,  but  that  if  the  proceedings  appealed  from  are  not  removed, 
^the  defendant,  will  he  requis^d  to  pay  more  money,  or  receive  less  than  is 
'  doe;  which  affidavit  must  oe  attached  to  the  transcript,  by  the  alderman,  to 
1  in  the  court  to  which  the  appeal  is  taken.  Purd.  1398.(a) 
Bion  is  requisite  in  ascertaining  to  what  term  the  appeal  must  be  filed  or  entered, 
yippeak  have  been  quashed  in  consequence  of  ignorance  or  inadvertence  on 
foint;  and  common  prudence  requires  either  the  employment  of  counsel  at  this 
I  of  the  ease,  or  the  procuring  of  information  from  the  magistrate  on  this  point. 

Bbe  thus  explained :  there  are,  for  example,  four  terms  in  the  year,  to  some 
which  the  appeal  must  be  entered.  The  firat  Monday  of  the  months  of  March, 
iaad  December,  and  the  third  Monday  of  September  are,  in  Philadelphia,  the 
>»  deoft  of  those  terms.  In  calculating  the  twenty  days  allowed  for  an  appeal, 
IttHt  be  taken  lest  one  of  those  return  da^9  should  intervene.  If  the  bail  have 
intered  previously  to  such  return  day,  the  transcript  must  be  filed  on  or  before 
iittnm  day,  or  the  appeal  will  be  lost.  For,  though  the  law  gives  twenty  days 
Mering  the  bail  for  an  appeal,  and  the  appellant  may  take  it  on  the  twentieth 

(Ihe  afidavft  most  be  made  at  the  time  of  ante,  p.  102.  And  see  act  4  April  1870,  aa  to 

%ti»  appeal.    27  Leg.  Int.  205.     For  Jnniata  eoantv,  P.  L.  928 ;  and  act  5th  April 

PMiaoQi  of  appeal  in  Lancaater,  Dauphin^  1870,  as  to  Venango  county.    F.  L.  931. 

llBva,  Venango  and  Luxeme  ooanties,  see 
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day,  notwitbstandiDg  ihe  banning  of  a  tenn  hath  inteirened  nnoe  tke  jndgBot; 
^et,  if  the  appeal  be  aotoally  oompleted  on  the  magistrate'!  dooket,  aod  raidy  kt 
return,  the  appellant  is  bound  bj  law  to  file  it  on  or  before  the  first  or  retioni  d^af 
the  next  term  after  the  eniiy  of  bail^  though  the  twenty  days  may  not  baTe  tka 
^^  expired.  3  P.  R.  416.  If,  Uierefore,  the  appellant  finds  that  a  return  day  intiniiaiii 
within  the  twenty  days,  his  safest  ooorse  is  to  delay  the  entry  of  bail,  aad  d^rtk 
filing  of  the  transcript  in  the  prothonotary's  office  until  the  then  next  ensuing  ton, 
a  period  of  three  monUis.  But  a  defectire  appeal  may  be  withdrawn,  and  other  k3 
entered  within  the  twenty  days,  though  a  return  day  has  interrened.  2  J.  363y(i} 
By  the  act  of  Ist  May  1861,  it  has  ^n  prorided,  that  appeals  Iff  defendaats,  ii 
Philadelphia,  shall  be  filed  on  or  before  toe  next  monthly  r^un  day  ansiiag  tb 
^      entry  of  the  alderman's  judgment   Purd.  601.(5) 

The  act  of  1810  proyides  that  the  whole  prooeeding  in  case  of  appeal,  shall  be 
certified  to  the  protnonotary  of  the  proper  county,  who  shall  entor  tae  aaine  is  hfi 
-'^  docket;  and  the  suit  shall  from  thence  take  grade  with,  and  be  subject  to  the  mm 
rules  as  other  actions  where  the  parties  are  considered  to  be  in  coiat.''  Purd.  600. 
After  the  appeal  b  filed  the  proceedings  in  court  are  de  nam),  or  new,  only  as  to  tk 
declaration,  pleadings  and  eyidence,  all  of  which  are  matters  not  wiUiin  the  sone 
of  this  work.  The  cause  of  action  must,  howeyer,  continue  the  same  as  befoe  tk 
magistrate.  1  B.  219.  8  B.  45.  And  nothing  oan  be  recoyered  before  the  coon 
which  could  not  haye  been  recoyered  before  the  justice,  except  the  intermediite 
interest.  10  8.  &  R.  227.  The  form  of  action  may  be  chanired  on  an  appeal,  pre> 
yided  the  cause  of  action  remain  the  same.  2  W.  14.  1  R.  870.  Where  a  pUatiff 
appeals  from  the  dedsion  of  a  justice,  he  cannot  discontinue  the  appeal,  so  as  te 
authorize  him  to  proceed  on  the  original  judgment  before  the  magistrate ;  suck  & 
continuance  is  a  disclaimer  of  his  right  to  sue,  and  an  absolute  btf  to  fniiiier  pio- 
^  ceedings  in  the  cause.  8  W.  46.  10  Barr  70. 

As  to  the  coiti  on  an  appeal,  they  abide  the  eyent  of  the  suit,  and  are  paid  hj^ 
unsuccessful  party,  <'  as  in  other  cases,"  subject  to  these  exceptions.  If  the  fdaiatif 
appeals,  he  pays  aU  the  costs  on  the  appeal,  if  he  recoyers  no  greater  sum,  or  no  wst 
fayorable  judgment  in  court  than  had  been  rendered  by  the  magistrate.  7  W.  && 
818.  If  a  defendant  recoyer  judgment  before  the  justice  for  a  sum  certun,  and  the 
plaintiff  appeal,  and  the  award  of  arbitrators  in  court  be  ^  no  cause  of  action/'  b^^ 
party  is  entitled  to  recoyer  costs.  2  W.  &  S.  86.  And  so  also,  if  in  sudi  oase  disM 
be  an  award  in  court  in  foyor  of  the  plaintiff,  from  which  the  defondant  appeals,  aal 
afterwards  obtains  a  general  yerdict,  judgment  must  be  entered  for  the  deieBdn% 
witli  the  costs  of  suit  only  which  accrued  before  the  appeal  from  tJie  justice.  6  Bttf 
468.  In  each  of  these  cases  the  plaintiff  obtains  a  more  £iyorable  judgment  bj 
relieying  himself  from  the  payment  of  the  $um  adjudged  against  him  by  the  justice 
and  is  therefore  not  liable  to  pay  the  costs  of  the  apf^al ;  but  being  unsuoc^sfal  a 
the  result  of  the  suit,  he  is  not  entitlod  to  recoyer  them. 

With  regard  to  a  defendant^  if,  either  on  the  trial  before  ihe  magistrate,  or  bdbfs 
referees,  or  before  appeal  taken,  he  offers  to  the  plaintiff  a  judgment  for  the  amoviit 
admitted  to  be  due,  which  offer  '<  it  shall  be  the  duty  of  the  justice  or  of  the  refeieei 
to  enter  on  the  record,"  and  the  plaintiff  rejects  the  offer  ^  then  the  plaintiff  shai 
pay  all  the  costs  which  accrue  on  the  defendant's  appeal,  if  the  plaintiff  shall  dqI 
recoyer  eyentually  ^'  a  greater  amount  than  that  for  wnich  the  defendant  c^ered  to 
giye  a  judgment"  In  both  cases  the  defendant's  bill  shall  be  taxed  and  paid  bj 
the  plaintiff  in  the  same  manner  as  if  a  judgment  had  been  rendered  in  court  ht 
the  defendant.  Purd.  600.  This  proyieo  has  no  application  where  the  a]^>eal  is 
taken  by  the  plaintiff.   10  H.  298. 

f  To  exempt  a  defendant  from  the  payment  of  costs,  and  to  entitle  him  to  recoyer 
them  from  the  plaintiff,  where  the  plaintiff  is  the  successful  party,  it  is  neceenry  that 
the  defendant  should  haye  offered,  ei^er  at  tiie  trial  of  the  cause  before  the  justice, 

(a)  And  see  1  Leg.  Oas.  85.   In  New  York,  required  to  be  entered,  is  fixed  by  statute,  ^ 

it  has  been  held,  that  where  the  time  prescribed  court  has  no  power  to  lengthen  the  period.   I 

by  statute  for  the  allowance  of  an  appeal,  has  Lus.  Leg.  Obs.  194. 
elapsed,  the  court  has  no  power  to  order  it  to        (6)  See  act  9  April  1862,  as  to  the  filing  of 


be  allowed  as  of  the  preceding  term.  23  N.  appeals  in  Delaware  county.  P.  L.  347.  Ab4 
T.  819.  And  Judge  Conyngham  has  decided  act  5  April  1870,  as/to  Venango  county.  P. 
that  where  the  time  within  which  an  appeal  is    L.  981.        igitized  by  v 
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or  before  the  appeal  was  taken,  to  give  the  plaintiff  a  judgment  for  a  sum  equal  to, 
•r  greater  than  that  which  the  plaintiff,  in  the  event  of  his  suit,  recovered  3  and  it 
ii  dte  dnty  of  the  justice  to  enter  such  offer  on  the  record.  1  Barr  38.  If  the 
jnrdee  neglect  to  enter  such  offer  upon  his  docket,  he  may  be  answerable  to  the 
jefeadant  for  any  loss  or  injury  he  may  sustain  by  reason  thereof.  Ibid.  3  H.  43. 
Hb  certificate  that  such  offer  was  made  is  not  sufficient ;  it  must  be  made  a  part  of 
Ihe  record.  2  J.  255.  The  offer  to  confess  judgment,  in  order  to  have  the  effect  of 
fKmpting  the  defendant  from  the  costs  of  an  appeal,  must  be  made  before  the  appeal 
ii taken;  an  offer  made  afterwards,  although  before  the  justice  has  made  out  his 
tesenpt  is  too  late.  1  Barr  188.  It  may  be  made  at  any  time  before  the  appeal 
.]|  taken,  although  the  plaintiff  is  not  present;  but  he  should  have  notice  to  accept 
«r  refiise  the  amount  tendered.  6  W.  494.  And  it  may  be  made  by  the  defend- 
iat^a  agent,  in  his  absence.     12  Wr.  127. 

A  tender  before  the  justice  of  a  sum  of  money  equal  to  the  amount  recovered,  is' 
lot  eqaivalent  to  the  tender  of  a  judgment,  and  consequently  will  not  exempt  the 
itfendant  from  the  payment  of  the  costs  on  the  appeal.  4  W.  389.  Neither  will  a 
teider  of  a  sum  equal  to  that  ultimately  recovered,  together  with  the  costs  which 
life  accrued  before  the  justice,  avail  the  defendant ;  nothing  but  an  offer  to  give  a 
jadgment  for  the  amount  will  be  sufficient.  4  Wh.  78.  But  to  entitle  the  plaintiff 
iireeoTer  costs,  where  a  judgment  has  been  tendered,  he  must  recover  a  greater 
m  than  that  tendered,  with  the  interest  added.  3  Wr.  111. 
'  In  the  counties  of  Centre,  Blair,  Lehigh,  Clinton,  Schuylkill,  Allegheny,  Indiana, 
mthampton,  Luzerne,  Lebanon,  Berks,  Perry,  Mifflin,  York,  Cumberland,  Cam- 
'kia  and  Lancaster,  the  appellant  is  required,  by  statute,  to  pay  all  the  costs  that 
iave  accrued  before  the  justice,  at  the  time  of  getting  his  transcript  of  appeal ; 
nkaa  he  make  affidavit,  to  be  filed  with  the  justice,  of  his  inability  to  do  so.  This 
feire?er  does  not  debar  him  of  his  right  to  recover  them  back  from  the  appellee,  if 
entitled  to  do  so.(a) 


>)  See  ante  I  OS,     And  see  act  22  March    L.  269 ;    act  14  April   1S70  as  to  Juniata 
'  «  to  Wettmoreland  county,  P.  L.  478  ;     county,  P.  L.  MS  ;    and  act  6  April  1870  as 
Fefamary  1870  u  to  Luzerne  county,  P.     to  Mercer  county,  P.  L.  987. 
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I.  Of  the  contract  of  apprenticeship.  XI.  Form  of  a  warrant  agminat  a  nastv. 

IT.  Of  the  indenture.  XII.  Warrant  for  an  apprentice. 
III.  Of  the  authority  and  duties  of  the    XIII.  Beoognisance  to  be  tAken  of  the  mum 

master.  to  answer  to  a  complaint  mad«  \j 

TV.  Of  the  remedies  for  misconduct.  his  apprentice. 

v.  Of  absconding  apprentices.  XIV.  Becognisanoe  of  an  apprentice  to  pn 

VI.  Of  the  assignmeat  of  an  indenture.  eridenoe. 

YII.  Of  the  binding  of  poor  children.  XV.  Docket  entry  in  ease   of  masUr  lai 

VIII.  Of  apprentices  generally.  apprentice. 

IX.  Complaint  of  an  apprentice.  XVL  Assignment   of   an   apprentice  t«  W 

X.  Notice  to  the  master.  written  on  the  back  of  the  indeetan. 

I.  Of  the  coNTRAcrr  of  apprentioeship. 

,  Apprentices  are  a  species  of  servants,  and  are  usually  bound  for  a  term  of  je»i. 
by  deed  indented,  or  indentures,  to  serve  their  masters,  and  be  maintained  vd 
instructed  bj  them.   1  Bl.  Com.  426. 

Apprenticeship  is  a  contract  entered  into  between  a  person  who  understands  soeie 
art,  trade  or  business,  called  the  master,  and  another  person,  during  his  or  her 
minority,  who  is  called  the  apprentice,  with  the  consent  of  his  or  her  parent  or  neit 
friend,  by  which  the  former  undertakes  to  teach  such  minor  his  art,  trade  or  bis- 
ness,  and  to  fulfil  such  other  covenants  as  may  be  agreed  upon ;  and  the  latter  agreei 
to  serve  the  master  during  a  definite  period  of  time,  in  such  art,  trade  or  bi^neai. 
The  time  during  which  the  apprentice  is  to  serve  is  also  called  his  apprenticeAf. 
1  Bouv.  Inst.  158-9. 

But  the  apprentice  is  not  only  a  species  of  servant ;  he  is  also  a  species  of  rehtkni 
The  law  of  England,  as  well  as  that  of  Pennsylvania,  considers  the  master  as  stud- 
ing  in  the  place  of  the  parent,  who,  for  a  certain  length  of  time,  has  devolved  mm 
of  his  duties  upon  the  master,  from  whom  the  law,  if  called  upon,  will  exact  thei: 
discharge.  It  will  also  exact  from  the  apprentice,  in  all  places,  and  at  all  timei, 
during  his  apprenticeship,  that  obedience  and  respect,  to  his  master,  which  it  euefe 
from  a  son  to  a  father. 

The  obligations  which  exist  between  master  and  apprentice  are  various  and  of 
great  importance,  not  only  to  the  parties,  but  to  the  public.  '*  AppreDticeshipfi,'' 
says  Blackstone,  <'  are  useful  to  the  commonwealth  by  the  employing  of  youth,  uA 
learning  them  to  be  early  industrious."  As  well,  he  might  have  added,  as  by  tbe 
instruction  given  to  him  while  he  is  an  apprentice,  so  that  he  shall,  when  free- 
that  is,  when  the  period  for  which  he  shall  have  been  bound  apprentice  shall  hire 
expired — ^be  found  not  only  in  habits  of  industry,  but  thoroughly  instructed,  and 
skilful  in  executing  the  various  branches  of  the  trade  or  mystery  to  learn  which  he 
had  been  bound  apprentice.  '<  Indentures  of  apprenticeship,"  says  Judge  Reid, 
"  are  personal  contracts,  authorized  by  law,  in  which  the  conditions  and  tains  an 
expressed.  Any  violation  of  these  terms  renders  the  aggressor  liable,  either  to  a 
suit  at  law  or  to  a  summary  process  provided  in  our  acts  of  assembly.''  1  Peafi. 
Bl.  207. 

n.   Or  THE  INDENTUBB. 

The  act  of  27th  March  1713  provides  that  <*  the  justices  of  the  orphans'  ooorls 
in  the  respective  counties,  shall  have  fidl  power  and  authority,  at  the  instance  and 
request  of  executors,  administrators  or  guardians,  to  order  and  direct  the  binding  or 
putting  out  of  minors,  apprentices  to  trades,  husbandly  or  other  employments,  aa 
shall  he  thought  fit; (a)  provided  that  the  said  courts  shall  not  have  power  to 
bind  such  minors,  apprentices  to  any  person  or  persons,  whose  religious  persuasios 
shall  be  different  from  what  the  parents  of  such  mincnr  professed,  at  the  time  of  thdi 
decease,  or  against  the  minor's  own  mind  or  inclination,  so  far  as  he  or  she  has  db- 
cretion  or  capacity  to  express  or  signify  the  same ;  or  to  persons  that  are  not  of  good 
repute,  so  as  others  of  good  credit,  and  of  the  same  persuasion,  may  or  can  be  found." 
Purd.  47. 

(o)  This  power  is  expressly  reserved  to  the  orphans'  courts  by  tha^-act  of  2Sth  September 
1770,  I  5.      1  Sm.  311.  Digitized  by  VjOOQIC 
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Tlie  act  of  29tli  September  1770  provides  that  "  all  and  every  person  or  persons 
that  shall  be  bound  by  indentare  to  serve  as  an  apprentice  in  any  art,  mysteiy, 
occupation  or  labor,  with  the  assent  of  his,  or  her  parent,  guardian  or  next  friend, 
or  with  the  assent  of  the  overseers  of  the  poor,  and  approbation  of  any  two  justices, 
although  such  persons,  or  any  of  them,  were  or  shall  be  within  the  age  of  twenty- 
one  years,  at  the  time  of  making  their  several  indentures,  shall  be  bound  to  serve 
the  time  in  their  respective  indentures  contained,  so  as  such  time  or  term  of  years 
of  such  apprentice,  ifafemah^  do  expire  at  or  before  the  age  of  eighteen  years,  and, 
if  a  tnaie,  at  or  before  the  age  of  twentt/^ione  years,  as  fully  to  all  intents  and  pur- 
poses, as  if  the  same  apprentices  were  of  full  age  at  the  time  of  making  the  said 
indentures,(a)  any  law,  usage  or  custom  to  the  contrary  notwithstanding.''  Purd.  47. 
A  writing  without  seal  is  not  an  indenture  of  apprenticeship,  within  the  meaning 
of  the  act  of  assembly,  even  though  signed  by  the  parties.  10  S.  &  R.  416.  The 
indenture  must  be  executed  by  the  minor,  as  well  as  by  the  master  and  parent  or 
next  friend,  and  if  executed  by  the  minor  alone,  it  is  not  binding.  4  W.  80.  1  Ash. 
123.  An  indenture  by  the  master  and  parent  but  not  by  the  infant,  will  render  the 
master  liable  to  the  apprentice,  on  the  covenants  therein,  if  he  have  complied  with 
the  terms  of  service  on  his  part.  5  Barr  269.  A  minor  in  the  service  of  another, 
under  a  parol  contract  of  apprenticeship,  has  a  right  to  leave  such  service  during 
his  minority,  and  thereby  terminate  the  relation.  18  Conn.  837.  An  indenture  of 
apprenticeship  made  in  another  state  is  not  obligatory  in  Pennsylvania.  6  S.  &  R. 
526.  Parol  evidence  of  an  indenture  not  produced  is  not  in  general  admissible. 
Burr.  8.  C.  735.     Unless  under  particular  circumstances.   Ibid.  151. 

An  indenture  to  ierve  merely,  but  without  learning  any  art,  trade,  occupation  or 
labor,  is  not  valid,  either  at  common  law  or  under  the  statute.  2  D.  197.  1  Y.  233. 
The  intention  of  the  law  is  to  place  the  apprentice  in  a  position  in  which  he  may 
make  a  livelihood ;  and  that  while  he  works  to  increase  the  wealth  of  his  master,  he 
Bhall  gather  that  stock  of  knowledge  which  may  be  useful  to  him  in  after  life.  A 
minor  must  therefore  be  bound  to  some  useful  employment,  at  which  he  may  in  afler 
life  make  his  livitig.  1  Bouv.  Inst.  160-1.  The  terms  servant  and  apprentice  are 
not  synonymous.  3  R.  307.  And  the  courts  have  always  frowned  upon  eveir  attempt 
to  bind  them  out  as  servants.  1  Ash.  268.  3  Am.  L.  J.  18.  But  a  binding  as  a 
waiter  is  good.  1  S.  &  R.  252.  And  a  girl  may  be  bound  to  learn  the  art,  trade 
and  mystery  of  a  housewife.  1  Br.  197.  So,  a  father  may  bind  out  his  son  to  serve 
three  years  as  a  sweep.  Ibid.  275.  A  written  agreement  "  to  remain  with  A.  B. 
two  years,  for  the  purpose  of  learning  a  trade,"  is  not  binding,  for  want  of  an 
engagement  in  the  same  instrument,  by  A.  B.,  to  teach.   8  C.  &  P.  289.    An  infant  Jt 

under  seven  years  may  be  bound  apprentice  under  the  statute.   5  Wh.  128.  Q^ 

A  mother,  although  married  to  a  second  husband,  is  a  parent  within  the  meaning  » 

of  the  act,  and  may  as  such,  independently  of  her  husband,  give  assent  to  an  inden-  /VM-*^<i 
tare.  6  S.  &  R.  340.    1  R.  195.     An  indenture  of  apprenticeship  is  not  necessarily  ^^ 
invalid,  because  the  father  of  the  child  is  in  full  life,  and  the  binding  made  without         •  *  — ; 
his  consent ;  a  mother  may  bind  the  children  of  an  habitual  drunksurd,  found  so  by    . 
inquest.    1  Ash.  71.   But  the  assent  of  the  mother  is  not  su£Bcient,  where  the  father 
is  living  with  her  at  the  time  of  the  binding.   8  W.  &  S.  389.     If,  however,  the 
father,  Arom  drunkenness,  profligacy  or  other  cause,  shall  neglect  or  refuse   to 
provide  for  his  children,  the  mother  of  such  children  is  authoriied  by  the  act  of  4th 
May  1855  to  bind  them  apprentices,  without  the  interference  of  her  husband,  and 
to  exercise  all  the  rights,  and  to  be  entitled  to  claim,  and  be  subject  to  all  the  duties 
reciprocally  due  between  a  father  and  his  children ;  but  if  the  mother  be  of  unsuit- 
able character  to  be  so  intrusted,  the  proper  court  may  appoint  a  guardian  to  per- 
form such  duties.     Purd.  701. 

Where  the  parent  of  a  child  lives  at  a  distance,  and  has  long  relinquished  its 
protection,  a  binding  by  the  next  friend  is  good.  1  S.  &  R.  366.  It  is  not  neces- 
sary that  the  person  who  acts  as  next  friend  to  the  minor,  should  receive  an  appoint- 

(a)  By  the  common  law,  after  arriying  at  a  trade,  is  not  sahject  to  the  provisions  of  the 

fall  age,  a  roan  may  hind  himself  apprentice,  act  of  assembly  giving  summary  jurisdiction 

^  he  may  enter  into,  any  other  legal  cove-  in  disputes   between   master  and   apprentice, 

nant,  and  be  bound  for  iu  fniaiment.     But  1  Br.  374.     2  Br.  205.     1  Bouv.  Inst.  162. 
a  person  of  full  age,  bioding  himself  to  learn  „  .  ^ 


^ 
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ment  as  snoh  from  legal  authority.   1  Ash.  27.     A  sister  may  act  as  next  friend 
though  9^  feme  covert,  and  the  hinding  be  to  her  own  husband.    1  R.  191.     And^ 
may  a  halfrsister.   1  Ash.  27.     But  a  minor  sister  is  incompetent.  Bright  R.  IH 
The  person  who  acts  as  next  friend  need  not  be  a  relative,  but  must  be  some  m 
who  knows  and  acts  for  the  best  interest  of  the  minor,  and  this  may  be  shown  I 
the  terms  of  the  indenture;  therefore,  an  indenture  executed  by  one,  as  m 
friend,  who  had  but  a  casual  acquaintance  with  the  minor,  did  not  eonsolt  him  i 
to  the  binding,  or  make  the  contract,  but  executed  it  at  the  request  of  the  masti 
and  which  contained  no  provision  for  schooling,  was  held  invalid.   Com.  v.  Schwai( 
Com.  Pleas,  Phila.  19  August  1848.     The  master  to  whom  the  child  was  formal 
bound,  is  not  a  proper  next  friend  within  the  meaning  of  the  act.   1  S.  &  R.  86 
Where  a  stranger,  having  no  authmty  over  the  minor,  undertakes  to  bind  him  I 
an  apprentice,  the  contract  is  not  valid  at  conunon  law,  as  to  either  of  the  partial 
6  Pick.  260. 

The  general  practice  is,  for  ihe  next  friend  of  a  minor  to  express  his  aasent^ 
sealing  the  indenture )  but  it  has  never  been  supposed  that  he  thereby  rendi 
himself  liable  on  the  covenants  of  the  indenture.  1  R.  191.  2  R.  269.  7  Barr 
IH.  90.  : 

A  binding  to  a  feme  covert  is  void,  although  the  husband  may  have  givea 
assent  to  it ;  for,  not  being  a  party  to  the  indenture,  he  is  not  responable  on 
covenants.  Com.  ex  rd.  Eelley  v.  Medwinter,  Com.  Pleas,  Phik.,  per  Randaxx^ 
2  Chitt/s  R.  284.   1  Bouv.  iLst.  159.    An  indenture  executed  by  one  of  two 
ners  on  behalf  of  the  firm,  is  invalid.  1  Br.  73,  app'x.   And  so  is  an  indenture  wl 
does  not  contain  a  covenant  to  give  the  apprentice  a  reasonable  education.    Brig^ 
R.  189.     Unless  it  should  appear  that  the  education  of  the  apprentioe  had  tal 
sufficiently  attended  to  before.   1  R.  191. 

An  indenture  of  apprenticeship  binding  a  boy  for  a  term  of  years,  during  wl 
the  master,  in  lieiu  of  the  common  covenants  for  boarding,  &c.,  agreed  to  pay  hi  „ 
certain  sum  per  week,  during  at  least  nine  months  in  each  year,  was  held  valid*! 
Barr  402.  And  where  by  the  terms  of  an  indenture,  the  master  covenanted  to 
to  the  father  of  the  apprentice,  a  certain  weekly  sum  <'  towards  the  support  of 
said  apprentice,''  it  was  held,  that  the  niaster  was  bound  to  make  the  weekly 
ments  to  the  father,  during  the  sickness  of  the  apprentioe,  and  whilst  he 
unable  to  work  for  the  master.  Corfield  v.  Fitler,  Com.  Pleas,  Phila.  10  ~ 
ber  1845.  The  master  stands  in  loco  parentis^  and  is  bound  by  his  com 
support  the  apprentice  in  sickness.  Phila.  Q.  S.  13  October  1848.  Parsons,  J*' 
Str.  99.  1  Bott  574.  Chitty  on  Apprentices  73,  104.  1  Bouv.  Inst.  164.  1 "" 
sons  on  Contracts  534.  An  agreement  by  an  apprentice,  ind(««ed  on  the  indem 
that  the  wages  shall  be  paid  to  the  mother,  cannot  be  enforced,  where  there 
correlative  obligation  on  her  part  for  his  maintenance.   7  Barr  21. 

An  indenture  binding  the  apprentioe  to  learn  the  trade,  art  and  mystery  of 
moulding,  wherein  the  masters  oovenanted,  ^*  at  such  times  as  their  foundries 
be  in  blast,''  to  give  the  apprentice  employment,  and  to  pay  him  $3.50  per 
for  the  time  he  shall  be  so  at  work,  for  the  first  three  months ;  for  the  £rat 
months  thereafter,  one-half  of  journeyman's  prices  by  the  piece ;  for   the 
fourteen  months,  five-eighths  of  journeyman's  prices  by  the  piece;  and  for 
balance  of  his  term,  at  the  rate  c^  three-fourths  of  journeyman's  prices  by 
piece;  with  a  proviso,  that  the  master  should  not  be  responsible  for  apy  acts  T 
or  committed  by  the  apprentice,  during  such  times  as  he  was  not  at  work, 
were  they  to  be  under  any  expense  for  medicines  or  medical  attendance,  it  b 
fully  understood  that  the  said  apprentice  was  under  the  guardianship  of  his  moA 
and  containing  no  provision  for  schooling,  was  held  to  be  void  as  an  indentam{ 
apprenticeship.     Com.  v.  Bowen,  Phila.  Q.  S.  Oct.  1863.  j 

The  act  17th  March  1865,  however,  provides  that  in  the  city  of  Philade]|^ 
and  the  county  of  Allegheny,  no  indenture  of  apprenticeship  shall  hereaftei^ 
cancelled,  or  deemed  void,  by  reason  of  the  want  of  any  covenant  on  the  parl^ 
the  master,  to  assume  the  guardianship  of,  or  to  school  or  educate  the  apprentlf 
Provided^  It  shall  appear  on  the  face  of  the  indenture  of  apprenticeship,  that  fli 
apprentice  had  arrived  at  the  age  of  seventeen  years,  at  or  i>efore  the  exeooll 
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[wf ;  or  in  case  said  apprentice  should  not  have  reached  said  age,  that  satisfactory 
raa  given  to  the  magistrate,  at  the  time  of  binding,  that  the  apprentice  has 
mi  such  an  education,  in  reading,  writing  and  arithmetic,  as  to  render  further 
Mling  unnecessary ;  nor  shall  any  such  indenture  be  deemed  void,  by  reason  of 
ooTenant,  on  the  part  of  the  master,  to  pay  a  certain  sum,  from  time  to  time, 
k  father,  mother,  guardian  or  next  fVvend,  of  said  apprentice,  or  to  said  appren- 
akiie,  in  case  of  the  decease  of  the  Either  or  mother,  in  lieu  of  the  maintenance, 
bin^  and  medical  expenses  of  said  minor,  or  that  the  care,  guardianship  or  main- 
;e  of  said  minor,  was  committed  to  the  father,  mother,  guardian  or  next  friend, 
le  Dear  relation  of  said  minor,  when  not  employed  by  his  or  her  master,  in 
iboot  his  work.     Furd.  1383. 

m.    OV  THX  AVTHOBITT  AND  DTTTISS  09  THX  M A81PER. 

I  enable  Uie  master  to  compel  the  apprentice,  if  necessary,  to  do  his  work  in  a 

er  minner,  and  in  sufficient  quantity,  and  to  perform  his  other  duties,  he  is,  by 

of  assembly,  by  common  law,  and  by  the  general  custom  of  trade,  armed  with 

inconsiderable  authority.     The  apprentice  and  his  interests  are  also  specially 

irded,  and  in  the  same  way  provided  for. 

tlie  mdenture  the  master  is  vested  with  the  authority,  and  during  the  appren- 

ip  assumes  the  responsibility  and  takes  the  place  of  the  parent.     This  view 

I  relationship  between  a  master  and  his  apprentice  is  of  more  importance  than 

fi  are  in  the  habit  of  considering  it,  and  would,  if  properly  reganled,  give  rise 

cultivation  of  the  kindest  feelings,  and  the  promotion  >>f  the  best  interests  of 


master  should  never  forget,  that  besides  being  bound  to  teach  the  apprentice 
tiade,  he  has  taken  upon  himself,  for  a  time,  the  obligations  of  a  father,  and  the 
itice  should  always  regard  him  in  that  character.  Such  recollections  and 
;&  would  be  of  inoJculable  value  to  them  both.  Magistrates  are  frequently 
upon  to  give  advice  to  both  masters  and  apprentices.  It  is  a  good  rule  always 
[oiie  to  see  the  indenture  between  the  parties  before  any  advice  shall  be  given, 
r  to  the  one  or  to  the  other. 

may,  by  law,  correct  and  chastise  his  apprentice  for  neglect,  or  other 

rier,  so  that  it  be  done  with*moderatbn.   Finch  57.   1  Bl.  Com.   1  Bouv. 

165.    But  he  cannot  depute  another  to  give  such  correction.   2  Bache  134. 

tt's  Blackstone  361.     If  death  ensue  in  consequence  of  such  reasonable  cor- 

I,  without  fault  on  the  part  of  the  master,  it  will  be  no  more  than  accidental 

But  if  the  correction  exceeded  the  bounds  of  due  moderation,  either  in  the 

re  of  it,  or  in  the  instrument  made  use  of  for  that  purpose,  it  will  be  either 

in  the  second  degree  or  manslaughter,  according  to  the  circumstances  of  the 

Fonter  262.    1  Buss.  670.    Thus,  where  a  master  struck  a  child,  who  was  his 

itiee,  with  a  great  staff,  it  was  ruled  to  be  murder.   1  Hale  P.  C.  474.     And 

a  master  had  employed  his  apprentice  to  do  some  work  in  his  absence,  and 

return  found  it  had  been  neglected,  and  thereupon  threatened  to  send  the 

Itice  to  the  House  of  Correction,  to  which  the  apprentice  replied,  ^'I  may  as 

ivork  there,  as  for  such  a  master/'  upon  which  the  master  struck  the  appren- 

on  ike  head  with  a  bar  of  iron,  which  he  had  in  his  hand,  and  the  apprentice 

1  of  the  blow;  it  was  held  murder:  for  if  a  father,  paster  or  school-master, 

vet  his  ehOd,  servant  or  scholar,  it  must  be  with  such  things  as  are  fit  for  cor- 

UD)  and  not  with  such  instruments  as  may  probablv  kill  them ;  and  a  bar  of  iron 

ot  an  instrument  of  correction.   1  Russ.  671.     The  master  is  not  liable  for  an 

■t  punishment,  arising  ^m  an  error  of  judgment ;  but  if  he  inflicts  punish- 

itfor  the  purpose  of  gratifying  a  cruel  and  revengeful  disposition,  and  not  for 

eoneedon  and  reformation  of  the  apprentice,  it  is  an  abuse  of  his  power,  and  in  ^ 

k  esse,  if  he  be  indicted  for  an  assault  and  battery,  his  authority,  as  master,  will 

Mpn^eetion.    Lewis'  C.  L.  103.     It  is  the  duty  of  the  master,  at  all  times,  to 

id  to  the  deportment  of  the  apprentice  and  to  restrain  him  from  vicious  courses; 

if  that  were  otherwise,  the  authority  of  the  parent  or  guardian  would  supervene. 

vrlOl 

Aoasterhas  no  right  to  require  menial  services  from  his  apprentice;  and  ifjtoic 
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foroibly  oompel  the  apprentice  to  render  sach  menial  services,  it  will  be  a  Bafficienlj 
ground  for  annulling  the  indenture :  he  is  not,  however,  liable  to  indictment  for  eveij 
mistaken  exercise  of  his  authority.  3  Am.  L.  J.  17.  Neither  parent,  guardian  no^ 
master,  have  the  right  to  exercise  any  arbitrary  control  oyer  an  infant,  as  to  * ' 
religious  principles.  But  if  a  master,  while  his  apprentice  is  of  tender  age,  sei 
him  to  the  church  himself  and  &mily  attend,  he  ^'  discharges  his  duty  towards  ] 
apprentice,"  within  the  meaning  of  the  act  of  assembly.  4  P.  L.  J.  396.  The  m 
ter  cannot  take  the  apprentice  out  of  the  state  where  the  indenture  was  executi 
unless  the  indenture  gives  such  power,  or  it  follows  from  the  nature  of  the  myst 
which  the  apprentice  is  to  learn.   6  B.  202.   1  Bout.  Inst.  165.  \ 

Where  an  apprentice  is  bound  to  a  master  to  learn  a  trade,  the  master  is  bouM 
to  teach  him  the  whole  of  that  trade  in  all  its  branches ;  and  the  keeping  of  aj| 
apprentice  to  a  subordinate  bnuich,  however  such  division  of  labor  might  expedil^ 
and  perfect  the  whole  work  when  completed,  is  a  violation  of  the  master's  covenan^ 
and  a  sufficient  cause  for  cancelling  the  indenture.  Com.  v.  Aitken,  Com.  Plei^ 
Phila.,  22  December  1845,  Jones,  J.  Thus,  if  the  master  ceases  to  carry  on  a  paH 
of  the  trade  which  he  covenanted  to  teach  the  apprentice,  he  by  his  own  act  makd 
it  impossible  for  the  minor  to  serve  him  afler  the  manner  of  an  apprentice ;  and  ht 
cannot  be  heard  to  complain  that  the  apprentice  has  not  done  that  which  he  hi^ 
wilfully  made  it  impossible  that  he  should  do.  4  Eng.  L.  &  Eq.  R.  412, 418.  Tl^ 
master,  however,  is  not  bound  to  disclose  to  the  apprentice  secrets  which  are  pecitf 
liar  to  himself,  and  which  are  his  exclusive  property,  unless  by  his  covenant  in  thi 
indenture  he  has  agreod  to  do  so,  or  such  agreement  may  be  presumed  from  dj 
circumstances.    1  Bouv.  Inst  163.  \ 

IV.  Of  the  remedies  fob  misconduct.  j 

If  any  master  or  mistress  shall  misuse,  abuse  or  evilly  treat,  or  shall  not  dischi 
his  or  her  duty  towards  his  or  her  apprentice,  according  to  the  covenants  in 
indentures  between  them  made ;  or  if  the  said  apprentice  shall  abscond  or  a' 
him  or  herself  from  his  or  her  master's  or  mistress's  service  without  leave,  or  si 
not  do  and  discharge  his  or  her  duty  to  his  or  her  master  or  mistress,  according 
his  or  her  covenants  aforesaid,  the  said  master,  or  mistress,  or  apprentice, 
aggrieved  in  the  premises,  shall  or  may  apply  tp  anv  one  justice  of  the  peace  of  aflj 
county  or  city  where  the  said  master  or  mistress  shall  reside,  who,  afler  giving  no^ 
to  such  master,  or  mistress,  or  apprentice,  if  he  or  she  shall  refuse  or  neglect  to  appetfl 
shall  thereupon  issue  his  warrant,  for  bringing  him  or  her,  the  said  master,  mistrsi 
or  apprentice,  before  him,  and  take  such  order  and  direction  between  the  said  mm 
ter  or  mistress,  and  apprentice,  as  the  equity  and  justice  of  the  case  shall  requtri 
and  if  the  said  justice  shall  not  be  able  to  settle  and  accommodate  the  difference  aai 
dispute  between  the  said  master  or  mistress,  and  apprentice,  through  a  want  of  coit 
formity  in  the  master  or  mistress,  then  the  said  justice  shall  take  a  recognisance  & 
the  said  master  or  mistress,  and  bind  him  or  her  over  to  appear  and  answer 
complaint  of  his  or  her  said  apprentice  at  the  next  county  court  of  quarter 
to  be  held  for  the  said  county  or  city  [and  mayor's  courts  for  the  cities  of  Lam 
and  Pittsburgh^,  and  take  such  order  with  respect  to  such  apprentice  as  to  him  si 
seem  just;  and  if,  through  want  of  conformity  in  the  said  apprentice,  he  shall,  if 
master,  or  mistress,  or  apprentice,  request  it,  take  a  recognisance  of  him  or  her  n 
one  sufficient  surety,  for  his  or  her  appearance  at  the  said  sessions,  and  to  ans^ 
the  complaint  of  his  or  her  said  master  or  mistress,  or  commit  such  apprentice, 
want  of  such  surety,  to  the  common  jail  or  workhouse  of  the  said  county  or 
respectively;  and  upon  such  appearance  of  the  parties,  and  hearing  of  their  respe< 
proofs  and  allegations,  the  said  court  shall,  and  they  are  hereby  authorized  and 
powered,  if  they  see  cause,  to  discharge  the  said  apprentice  of  and  from  his  or  hij 
apprenticeship,  and  of  and  from  all  and  every  the  articles,  covenants  and  agreemenHj 
in  his  or  her  said  indenture  contained,  the  said  indenture  of  his  or  her  said  apprei^ 
ticeship,  or  any  law  or  custom  to  the  contrary  notwithstanding;  but  if  default  sh4 
be  found  in  the  said  apprentice,  then  the  said  court  is  hereby  authorised  an^ 
empowered  to  cause,  if  they  see  sufficient  occasion,  such  punishment  by  imprisod 
ment  of  the  body  and  confinement  at  hard  labor,  to  be  inflicted  on  himior  her,  as  ii 
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tkem,  in  their  discretion,  tbej  shall  think  his  or  her  offence  or  offences  shall 
deserve.    Act  29  September  1770,  §  3.    Purd.  48. 

It  is  evident  from  the  wording  of  this  section,  that  on  complaint  being  made, 
"due  notice"  must  be  given  by  the  magistrate,  to  the  party  against  whom  the  com- 
plaint shall  have  been  made.  In  the  notice  to  be  sent  by  the  justice,  the  complaint 
made  should  be  stated,  that  the  parties  may  come  prepared ;  and  a  timo  and  place 
should  be  appointed  when  and  where  the  parties  shall  appear.  As  such  inquiries 
usually  make  known  some  of  the  domestic  concerns  of  the  master's  family  as  well  as 
develop  the  feelings  of  those  interested,  and  as  the  magistrate  has  the  appointment 
of  the  time^  it  is  recommended  that  it  should  always  be  that  time  when  the  least 
possible  number  of  uninterested  persons  may  be  expected  to  be  present.  The  office 
of  the  justice  is  doubtless  the  proper  place  of  inquiry.  If  the  party  notified  shall 
neglect  or  refuse  to  appear,  at  the  time  and  place  stated  in  the  notice,  and  the  ser 
vice  of  the  notice  shall  be  proved  to  the  satisfaction  of  the  magistrate,  then,  but  not 
till  then,  he  shall  "  issue  his  warrant." 

Where  it  is  shown  that  the  apprentice  has  been  severely  beaten,  or  ill-treated, 
and  the  magistrate  binds  the  master  to  appear  '*  at  the  next  countv  court  of  quarter 
sessions,  to  be  held  for  the  said  county  or  city,''  in  which  he  shall  reside ;  applica- 
tion is  usually  made  to  the  justice,  that  in  the  mean  time — ^between  the  binding  over 
and  the  meeting  of  the  court — the  apprentice  shall  be  delivered  over  to,  and  remain 
with,  and  in  the  care  of  his  parents,  &c. — not  to  be  returned  to  his  master  until  the 
court  shall  have  heard  the  case  and  taken  order  on  it.  For  many,  and  obvious  rea- 
sons, such  applications  should  be  discountenanced  and  refused,  unless  the  beating 
shall  have  been  inflicted  with  an  unlawful  and  dangerous  weapon,  or  where  from 
habits  of  intemperance,  or  the  violence  and  indulgence  of  his  passion,  the  master 
cannot,  with  safety,  be  intrusted  with  the  apprentice. 

As  a  general  principle,  it  is  improper  to  bind  an  infant  in  a  recognisance,  but  in 
this  case  the  act  makes  it  imperative  on  the  magistrate  to  include  the  apprentice  in 
the  recognisance  with  the  surety  for  his  appearance.  The  justice  will  observe 
another  peculiarity  in  the  provisions  of  this  section  of  the  act  of  assembly  in  refer- 
ence to  the  recognisance  to  be  taken  under  it.  '*  The  master  or  mistress"  is  not 
required  to  give  any  securi^  for  his  or  her  appearance  at  court,  except  his  or  her 
own  recognisance. 

All  other  means  should  be  tried  before  the  apprentice  shall  be  committed  to 
prison ;  and  when  the  necessity  of  the  case  closes  every  other  door,  care  should  be 
taken  to  write  on^  the  commitment  a  request  that  he  shall  be  kept  by  himself,  and 
not  put  in  company  with  any  other  prisoner.  Imprisonment,  however,  is  by  all  pos- 
sible means  to  be  avoided.  It  is,  and  it  should  be,  regarded  as  the  last  resort.  It 
stigmatizes  the  boy ;  it  sinks  him  in  the  opinion  of  others ;  and,  what  is  still  worse, 
it  sinks  him  in  his  own  estimation. 

The  only  punishment  which  the  court  is  authorized  to  inflict,  imprisonment  of 
tbe  body,  bears,  in  many  cases,  as  heavilv  upon  the  master  as  upon  the  apprentice. 
The  innocent  is  punished  nearly  as  much  as  the  guilty.  It  is  when  the  indenture 
is  about  to  expire,  that  complaints  multiply  and  assume  a  more  serious  character. 
The  apprentice  has  acquired,  or  thinks  he  has  acquired,  a  complete  knowledge  of 
his  trade ;  his  desire  to  become  free  becomes  more  and  more  ardent,  as  he  calcu- 
lates, from  week  to  week,  how  much  monev  he  earns,  or  presumes  he  earns,  for 
his  master;  all  of  which,  he  thinks,  would  be  his  own  if  the  indenture  were  at  an 
end.  These  thoughts,  unjust  and  ungenerous  as  they  are,  are  frequently  fostered 
hv  others,  and-  beget  a  restlessness  and  dissatisfaction,  which  give  birth  to  com- 
plaints and  inquiries  before  the  courts.  The  result  of  such  inquiries,  however  they 
nisy  affect  the  interests  of  the  master,  fall  but  lightly  on  the  apprentice.  If 
default  shall  be  found  in  him,  the  onl^  punishment  by  (aw  to  be  inflicted  is  ^^  im- 
prisonment," by  which  the  master  loses  all  the  money  which  the  apprentice  would 
we  eameid,  during  the  term  of  the  imprisonment;  and  the  law  provides  no  re- 
muneration whatever. 

The  court  will  discharge  an  apprentice  for  acts  of  the  master  injurious  to  his 
inind  and  morals.  1  Br.  24.  In  many  indentures,  provision  is  made  that  the 
master  shall  pay  to  the  apprentice,  his  "  parent,  guardian  or  next  friend,"  a  certain 
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earn  of  money  periodically,  for  clotliing,  &c.  And  it  has  been  repeatedly  ruled  tfaal; 
the  refusal  or  neglect  of  the  master  to  make  the  payments  required  at  the  tiBOM 
stipulated,  is  such  a  breach  of  the  covenants  of  the  indenture  as  warrants  the  d£i 
charge  of  the  apprentice. 

After  the  acquiescence  of  the  parents  for  seyeral  years  in  the  binding  of  a  chil^ 
there  must  appear  to  be  a  palpable  violation  of  the  law,  to  induce  the  court  to  annnE 
the  indentures.  4  P.  L.  J.  396.  The  court  will  not  cancel  an  indenture,  upon  tktti 
application  of  the  master,  on  the  ground  that  the  apprentice's  health  is  so  badgd 
that  he  is  unable  to  work,  and  consequently,  an  expensive  burden  upon  the  mastefcij 
The  master  stands  in  loco  parentis^  aiid  is  bound  by  his  contract  to  support  thi^ 
apprentice  in  sickness.  Otherwise,  if  the  apprentice  join  in  the  application.  Phik.! 
Q.  S.,  13  October  1848,  Parsons,  J.  1  Str.  99.  1  Bott  574.  Chitty  on  Appren?, 
tices  73,  104.  1  Bouv.  Inst.  164.  1  Parsons  on  Contracts  534.  But  if  the  bef^ 
plainly  appear  to  be  an  idiot,  incapable  of  learning  his  trade,  the  oourt  will  diiM 
charge  the  indenture.  Skin.  114.  Chitty  on  Apprentices  105.  And  the  eooifj^ 
will  discharge  the  aj^rentice,  if  the  indentures  have  been  procured  by  fraud  oii 
collusion.   1  E.  191.  | 

An  appeal  does  not  lie  from  an  order  of  the  court,  discharging  an  apprentieai^ 
pursuant  to  statute.   11  Mass.  24.   1  Bailey  209.  i 

V.  Op  absconding  appbentiobs.  \ 

If  any  apprentice  of  any  of  the  arts,  trades,  mysteries,  occupations  or  laboCj 
aforesaid,  shall  depart  and  abscond  from  his  or  her  master's  or  mistress's  serTioK 
into  any  other  county  of  this  province,  or  into  the  city  of  Philadelphia,  it  shaii 
and  may  be  lawful  to  and  for  any  justice  of  the  peace  of  such  county  or  city,  t^ 
issue  his  warrant  to  any  constable  within  his  county  or  city,  to  appreheod,  takvi 
and  have  the  body  of  such  apprentice  before  him,  or  some  other  justice  of  hiii 
county;  and  upon  such  appearance,  and  .hearing  of  the  complaint  aud  defence  oCj 
the  parties,  if  default  be  found  in  the  said  app^rentice,  then,  and  in  such  case,  tk§ 
said  justice  of  the  peace  before  whom  such  warrant  shall  be  returned,  shall  comnutj 
him  or  her  to  the  common  jail  of  the  county,  where  his  or  her  said  master  or  mt9^ 
tress  shall  reside,  unless  he  or  she  will  consent  to  return  home,  or  shall  find  bxJSm 
cient  surety  to  appear  at  the  next  sessions,  to  be  held  for  the  county  where  8ud| 
master  or  mistress  shall  reside,  and  answer  the  complaint  of  the  said  master  of! 
mistress,  aad  not  to  depart  the  same  without  leave.(a)  Act  29  September  llliif 
§3.     Purd.49. 

This  section  of  the  act,  if  construed  strictly  and  to  the  letter,  would  appear  t^ 
give  no  authority  to  a  justice  of  the  peace  *'  to  issue  his  warrant"  for  any  abscond^ 
ing  apprentice,  so  long  as  he  continued  '^  in  the  county  or  city"  where  his  mastefi 
or  mistress  may  reside.  Time  and  long  practice,  however,  have  given  a  differeni; 
construction  to  the  section,  and  the  magistrates  in  every  part  of  the  state,  on  the. 
oath  of  the  master  or  mistress  that  his  or  her  apprentice  has  absconded  from  thein 
service,  issue  a  warrant  for  his  apprehension,  without  inquiring  whether  the  appren^ 
tice  has  or  has  not  <'  gone  into  any  other  county  or  city."  Any  other  constructionj 
than  this  would  give  facilities  to  runaway  apprentices,  which  would  be  greatlj^ 
injurious  to  the  public  interests  as  well  as  to  those  of  the  master  or  mistress,  and 
consequently  to  those  of  the  apprentice. 

If  any  apprentice  shall  absent  himself  or  herself  from  the  service  of  his  or  her 
master  or  mistress,  before  the  time  of  his  or  her  apprenticeship  shall  be  expired^ 
without  leave  first  obtained,  every  such  apprentice,  at  anv  time  after  he  or  sh^ 
arrives  to  the  age  of  twenty-one  years,  shall  be  liable  to,  and  the  master  or  mistraakj 
their  heirs,  executors,  or  administrators,  are  hereby  enabled  to  sustain  all  sucif 
actions  and  other  vemedies  against  him  or  her,  as  if  the  said  apprentice  had  be^ 
of  full  age  at  the  time  of  executing  his  or  her  indenture  of  apprenticeship. (6)  AoH 
11  April  1799,  $  1.     Purd.  49.  , 

(a)  In  a  proceeding  i^inst  an  absconding  (ft)  The  law  will  not  sustain  an  apprentiee 

apprentice,  a  petition  and  answer  are  irregu-  in  absconding  whenever  he  may  fancv  he  Is 

lar ;  the  case  k  to  be  heard,  at  the  bar  of  the  ill-treatod,  or  that  his  master  has  not  ooinpHe# 

conrt,  on  the  justice's  transcript.     Com.  v»  with  his  part  of  the  oon|i|iCt.    27 Xeg.  Int.  54» 

Bowen,  Phila.  Q.  fi.  Oct.  JS63.  Pigiti,,^  by  GoOglC 
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If  any  person  or  persona  whatsoever  shall  harbor,  conoeal  or  entertain  any  snob 
qgyrentice,  knowing  him  to  be  such,  daring  the  space  of  twenty-four  hours,  with- 
Mt  his  or  her  master's  or  mistress's  consent,  and  shall  not  give  notice  thereof 
li  kis  or  her  said  master  or  mistress,  every  snob  person  or  persons  offending  in 
k  premises,  shall  paj  to  the  said  master  or  mistress  the  sum  of  twenty  shilliDgs, 
■r  eTery  day  he  shall  so  harbor,  conceal  or  entertain  such  apprentice,  to  be 
IMvrered  in  a  sununaiy  way,  as  debts  under  five  pounds  are  by  law  directed  to  be 
MTered,  if  the  same  shall  not  exceed  five  povjnde;  if  otherwise,  to  be  recovered 
Ijfaetioa  of  debt,  to  be  brought  at  the  suit  of  the  partj  injured,  in  any  court  of 
iUHOB  pleas  within  this  province.  Act  29  September  1770,  §  4;  Purd.  49. 
■  Tlie  gist  of  the  offence  in  this  case,  is  the  know-ledge  of  the  party  who  shall 
'«oiieeal  ot  entertain''  the  appreniioe  of  another.  It  is,  therefore,  indispensable 
like  party  who  shall  bring  suit  to  recover  damages,  to  be  able  to  prove  that  the 
Mod  who  concealed  or  entertained  the  runaway  apprentice  knew  him  to  be  such. 
Ub  act  does  not  intend  to  make  common  charity  a  crime,  or  treat  that  man  as 
inlfy  of  an  offence  against  his  neighbor,  who  merely  furnishes  food,  lodging  or 
BDent  to  the  hungry,  weary  or  naked  wanderer  though  he  be  an  apprentice.  The 
irinriogmade  penal  by  this  act  requires  some  other  ingredient  besides  a  mere  kind- 
■sor  charity  rendered  to  the  fugitive.  The  intention  or  purpose  which  accompanies 
be  let,  must  be  to  encourage  him  in  his  desertion  of  his  master,  to  further  his 
»,  and  impede  and  frustrate  his  reclamation.  The  meaning  of  the  words 
and  conceal  are  not  synonymous ;  therer  may  be  a  harboring  without  con- 
it  7  P.  L.  J.  115.  8  Am.  L.  J.  168.  1  Am.  L.  R.  142.  2  Wall.  Jr.  311. 
liie  amount  claimed  shall  exceed  five  pounds,  suit  must  be  brought  in  the  com- 
Hi  pleas. 

li  an  action  for  enticing  away  an  apprentice,  it  should  seem  the  apprentice  or  his 
fter,  or  party  entering  into  the  indenture,  would  be  a  competent  witness  for  either 

B,  though  sometimes  a  dangerous  one.  1  Saund.  PI.  92. 
an  apprentice  enlist  in  the  an%y,  the  court  will  not,  upon  a  habeas  corpus, 
IMd  at  the  rektion  of  the  master,  remand  the  apprentice  to  his  custody,  if  he  bo 
nilfing  to  return,  but  will  leave  the  master  to  his  suit  against  the  officer  who 
Irted  the  apprentice.  The  habeas  corpus  act  is  intended  to  secure  personal 
litof,  not  to  decide  disputes  about  property.  1  S.  &  K.  353.  7  P.  L.  J.  283. 
».R.745. 

y  an  i^yprentioe  abscond  into  another  state,  he  may  be  sent  back  to  his  master 
ifcrthe  provisions  of  the  acts  of  congress,  relating  to  fugitives  from  labor.  1 
fe.L.R.  654. 

&  innkeeper  or  tavern-keeper  shall  receive,  harbor,  entertain  or  trust  any  person 
)kr  the  age  of  twenty-one  years,  or  any  apprentice  or  servant,  knowing  him  to 
tMk,  or  after  being  warned  to  the  contrary  by  the  parent,  guardian,  master  or 
*w  of  such  minor,  apprentice  or  servant,  under  penalty,  for  the  first  or  second 
Je,  of  three  dollars,  over  and  above  the  forfeiture  of  any  debt  contracted  by 
aioor,  apprentice  or  servant,  for  liquors  or  entertainments ;  and  for  the  third 
uider  penalty  of  fifteen  dollars,  and  the  forfeiture  of  his  license,  and  being 
incapable  of  receiving  a  license  to  keep  a  public  inn  within  this  common- 
Act  11  March  1834,  §  21.  Purd.  49. 

VI.    Or  THE  ASSIGNMENT  OF  AN  INDENTXJBE. 

[IRieo  any  master  or  mistress  shaU  die  before  the  term  of  apprenticeship  shall  be 
■Bd,  the  executors  or  administrators  of  such  master  or  mistress,  provided  the 
itf  the  indenture  extend  to  executors  and  administrators,  shaU  and  may  have  a 
ito  assign  over  the  remainder  of  the  term  of  such  apprenticeship  to  such  suit- 
Ifoaon,  of  the  same  trade  or  calling,  mentioned  in  the  indenture,  as  shall  be 
imi  of  by  the  court  of  quarter  sessions  of  the  county  where  the  master  or  mis- 
ifived,  and  the  assignee  to  have  the  same  right  to  the  service  of  such  apprentice 

Me  master  or  mistress  had  at  the  time  of  his  or  her  death ;  and  also,  when  any 

^ir  or  mistress  shall  assign  over  his  or  her  apprentice  to  any  person  of  the  same 
i^reaQbg  mentioned  in  the  indenture,  the  said  assignment  shall  be  legal,  pro- 
U  the  terms  of  the  indenture  extended  to  assigns,  and  provided  the  apprentice, 

fik  or  her  parent  or  parents,  or  guardian  or  guardians,  shall  give  his,  her  or  their 
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ooDsent  to  snoh  asngnment  before  some  justice  of  the  peaoe  of  the  comify  where  tbc 
master  or  mistress  shall  live.   Act  11  April  1799,  §  2.   Pord.  49. 

The  consent  of  the  parent  or  guardian,  as  well  as  that  of  the  apprcntiee,  is  nete*- 
sary  to  an  assignment  of  an  indenture.  1  S.  &  R.  248.  It  most  be  certified  bj  the 
justice,  or  expressed  in  writing  before  him,  and  attached  to  the  instrament  at  tkh 
time  of  the  assignment.   3  S.  &  R.  158. 

An  indenture  binding  an  apprentice  to  a  man,  his  heirs  and  assigns,  withom 
naming  executors,  cannot  be  assigned  by  his  executors.  4  8.  &  R.  109.  1  Bovr. 
Inst.  162.  And  where  an  apprentice  was  bound  to  two  copartners,  or  the  smriror 
of  them,  and  in  case  of  dissolution,  he  was  to  have  the  right  to  elect  which  of  die 
partners  he  would  serve ;  and  on  a  dissolution,  one  of  the  partners  asngned  to  the 
other  all  his  interest  in  the  indentures,  the  court  held,  that  to  make  the  eleetioii  of 
the  apprentice  valid,  it  must  be  done  with  the  consent  of  the  parent  or  goan&a. 
and  that  the  dissolution  abrogated  the  indenture,  the  parent  not  consenUog  to  the 
election.     1  Ash.  405.     1  Bouv.  Inst.  162. 

VII.  Of  the  binding  op  pooe  children. 

It  shall  be  lawful  for  the  overseers  of  every  district,  with  the  approbation  aad 
consent  of  two  or  more  magistrates  of  the  same  county,  to  put  out  as  apprentices  all 
poor  children  whose  parents  are  dead,  or,  by  the  said  magistrates,  found  to  be  unaUe 
to  maintain  them,(a)  so  as  that  the  time  or  term  of  years  of  such  apprenticeship,  if 
a  male,  do  expire  at  or  before  the  age  of  twenty-one  years ;  and,  if  a  female,  aft  or 
before  the  age  of  eighteen  years.     Act  13  June  1836,  §  8.     Purd.  47. 

The  word  **  district,"  in  this  act,  shall  be  construed  to  mean  "  township/'  and 
*<  borough,  and  everv  other  territorial  or  municipal  division,  in  and  for  which  offioen 
charged  with  the  relief  and  support  of  the  poor  are  directed  or  authorised  bj  law  to 
be  chosen ;  but  nothing  in  this  act  contained  shall  be  taken  to  repeal  or  oiherwige 
interfere  with  any  special  provision  made  by  law  for  any  city,  county,  town^p, 
borough  or  other  territorial  or  municipal  divi^ns."     Ibid.  §  45.     Purd.  79d. 

Aldermen  have  the  same  pK>wer  as  justices  of  the  peace  under  this  act.  1  S.  &  R, 
248.  In  the  binding  of  an  infant  as  an  apprentice  by  the  overseers  of  the  poor,  it 
is  not  necessary  that  the  infant  should  join  in  the  indenture.   3  S.  &  R.  158. 

In  Philadelphia,  under  the  I5th  section  of  the  act  of  I5th  March  1828,  tiM 
guardians  of  the  poor  have  authority  to  bind  out  a  child  who  has  received  pubhc 
assistance  from  the  out-door  officers  of  the  guardians,  but  who  has  not  received  saeh 
support  in  the  almshouse  or  children's  asylum.   4  P.  L.  J.  396. 

By  act  27th  February  1847,  orphans  admitted  into  the  Girard  College  are  directed 
to  be  bound  to  the  corporation  of  the  city  of  Philadelphia,  who  are  authoriaed  to 
bind  them  out  as  apprentices,  on  their  arrival  at  the  age  of  fourteen  years.  P.  L. 
178. 

Vin.  Of  apprentices  qenerallt. 

The  relation  of  master  and  apprentice,  until  dissolved  by  the  quarter  sessions, 
cannot  be  questioned  in  a  suit  by  the  master  for  harboring  his  apprentice,  under 
the  act  of  1770.  3  W.  &  S.  178.  An  apprentice  cannot  maintain  an  action  against 
his  master  for  extra  work  done  by  him  for  the  latter,  during  the  term  of  apprentiee- 
ship,  although  the  work  was  done  upon  the  express  promise  of  the  master  to  pay 
for  it.  1  Wh.  113.  But  an  apprentice  is  an  operative  within  the  meaning  of  the 
5th  section  of  the  bankrupt  law  of  1841 ;  and  where  a  master,  before  his  bankmptcy, 
made  an  express  promise  to  pay  hb  apprentice  for  all  over-work,  the  court  directed 
the  assignee  to  pay  him  accordingly.    1  P.  L.  J.  368. 

An  indenture  of  apprenticeship  may  be  vacated  by  the  consent  of  all  parties  to  it 
!l  S.  &  R.  330.  1  Bouv.  Inst.  166.  An  apprenticeship  is  determined  by  the  death 
of  the  master :  Burr.  8.  0.  782  :  unless  the  indenture  be  to  executors  and  administra- 
tors. See  1  B.  178.  4  S.  &  R.  109.  And  it  may  be  put  an  end  to,  by  the  master 
telling  his  apprentice  '^  he  might  go  where  he  pleased,"  and  giving  up  his  indentures. 
Burr.  S.  C.  629. 

IX.    COMPLAIHT  OF  AN  APPRENTICE. 
A.  B.,  the  apprentice  of  C.  B.,  of  the  county  of  E.,  carpenter,  personally  appears  Uib 


(a)  They  cannot  bind  ont  a  child  that  has  relatires  liable  for  its^^9npi>brt  and  of  abilitj  to 
maintain  it.     16  Pitta.  L.  J.  272. 
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hij,  July  5ih  1859»  and  makes  complaint — that  his  master  has  severely  beaten  him  with 
»]»]^  stiek  of  irood — (or  that  his  master  does  not  famish  him  with  necessary  food  and 
MiiDg) — (or  that  G.  H.,  a  journeyman  in  the  employ  of  the  said  0.  D.«  is  in  the  habit 
df  kidkutg  and  cnffing;  him) — or  that  O.  H.,  a  journeyman  in  the  employ  of  the  said  C.  D., 
ilintbe  habit  of  ^tting  drunk  and  profanely  swearing) — (or  that  he  has  otherwise  refused 
•r  seeleeted  to  folfLl  the  oovenant  of  the  indenture  between  them.) 

(Signed.)  A.  B. 

Sefore  J.  B.,  Justice  of  the  Peace,  July  5th  1859.  ^ 

Any  of  wbich  complaints  being  made,  tbe  justice  shoald  send  a  notice  to  the 
requiring  bis  attendance  at  tbe  office  of  tbe  justice. 


X.  Notice  to  the  master. 

To  C.  D.,  of  the  County  of  Erie. 

&!,— Your  apprentice  A.  B.  has  this  day,  July  5th  1859,  called  at  my  office  in  F« 
Itonahip,  in  the  said  county,  and  made  complaint  that  you  haye  severely  beaten  him 
vidi  alarf^  stick  of  wood — (or  that  you  have  neglected  or  refused  to  have  him  furnished 
tith  saiBcient  wholesome  food' or  clothing) — (or  thatG.  H.,  a  journeyman  in  your  employ, 
mm  the  habit  of  kicking  and  cuffing  the  said  apprentice) — (or  that  G.  H.,  a  journeyman 
lii  TOUT  employ,  is  in  the  habit  of  getting  drunk  and  profanely  swearing,  whereby  the  life 
||M  morals  of  jour  said  apprentice  are  endangered) — (or  that  you  have  neglected  to  fulfil 
IfteeorenaDtt  of  the  indenture  between  70U.)  I  appoint  to-morrow,  Tuesday,  the  6th  of 
\Mj,  «t  3  o'clock  in  the  aflemoon,  to  in<juire  into  this  complaint,  at  my  o£Bce,  in  the 
llMwhip  of  F.,  in  the  said  county,  at  which  time  and  place  I  request  you  will  attend, 
jlriadDg  with  joa  the  said  A.  B.,  and  any  other  persons  you  may  think  proper,  that  this 
llMtiot  may  be  fully  inquired  into. 

witness  my  hand  and  seal,  at  F.  township,  county  of  Erie,  July  5th  1859. 

J.  R.,  Justice  of  the  Peace. 

ff  sack  notice  be  neglected,  and  tbe  master  do  not  appear,  tbe  justice  shall 
upon  issue  his  warrant  against  the  person  or  persons  on  whom  it  may  haye 
I  served,  t&l^ing  care  to  be  well  satisfied,  on  oath  or  affirmation,  that  the  notice 

I  been  seryed,  before  any  other  process  shall  issue. 

XI.  Form  ov  a  warrant  against  a  master. 
fOUNTT  OF  CAMBRIA,  «.  . 

The  Commonwealth  of  Penat ylyania, 
To  any  Constable  of  the  said  county,  greeting: 

Tot  are  hereby  commanded  to  take  the  body  of  [C.  D.]  if  he  be  found  in  the  said 
pity,  and  bring  him  before  J.  R.,  one  of  our  justices  in  and  for  the  said  county,  to 
■scr  the  commonwealth  upon  a  charge,  founded  on  the  oath  [or  affirmation]  of  A.  B., 
liSTbg  severely  beaten  the  deponent  his  apprentice,  with  a  large  stick  of  wood,  and 
Rber  to  be  dealt  with  according  to  law.  And  for  so  doing  this  shall  be  your  warrant. 
Wmnns  the  said  J.  R.,  at  £.  township,  in  the  said  county,  who  hath  hereunto  net  his 
■d  and  seal,  the  [sixth]  day  of  [July,]  in  the  year  of  our  Lord  one  thousand  eight 
lidied  and  fifty-nine.  J.  R.,  Justice  of  the  Peace.     [sbal.j 

Ike  justice  should  state  in  the  oompliunt  thoee  charges  which  may  haye  been 
is  by  the  apprentice,  and  in  his  notice  to  the  master  he  should  communicate  to 
ifhe  oomplaint  actually  made  against  him  by  his  apprentice.  The  notice  should 
Rsyt  correspond  with  the  complaint^  that  the  master  may  come  prepared  with  such 
iMSBes  ss  he  may  think  necessary.  The  justice  will  obserye  that  the  yariety  of 
Iplraits  aboye  made,  and  repeated  in  the  note,  are  only  giyen  to  exhibit  such  as 
9  be  and  frequently  are  preferred,  and  that  he  may  in  all  of  them  haye  a  short 
to  as  to  the  manner  of  noting  the  charge  made  in  the  complaint  and  notice,  which 
I  always  to  be  made  in  strict  accordance  with  the  statement  of  the  apprentice,  and 
b  ea4:^  other.  It  is  unnecessary  to  multiply  forms  or  notices  in  order  to  exhibit 
iMnenee  between  those  which  may  be  made  against  a  mistress  or  against  mas- 
%  from  those  against  a  master ;  the  magistrate  will  be  abundantiy  competent  to 
Ite  such  differenoes.  Attention  and  some  experience  will  be  of  much  yalue  in 
>K,  as  well  as  in  all  other  matters  which  may  come  before  him.  Similar  memo- 
pfr  may  be  made  and  notices  giyen  in  regard  to  complaints  made  by  masters 
pppat  apprentices.  When  it  becomes  necessary  to  issue  a  warrant  against  an 
nnntiee,  it  may  be  in  the  following  form :  o 
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Xn.  Warrant  for  an  apprkntioe. 
COUNTY  OF  ERIE,  b$. 

Th«  ConmoBWMltli  of  Ftm&aylvaaiav 

To  any  Constable  of  the  said  coantj,  greeting: 

Ton  are  hereby  commaDded  to  take  the  body  of  [A.  B.]  if  [he]  be  fonnd  in  tbe  saij 
county,  and  bring  [him]  before  J.  R.,  one  of  our  iustices  in  and  for  the  said  county,  to 
answer  the  commont^Balth  upon  a  charee,  fonndea  on  the  oath  [or  afBrmatiofn]  of  [U.  D. 
of  having  absconded  from  the  service  ofhis  master,  the  deponent^]  and  further  to  be  deah 
with  according  to  law.    And  for  so  doing  this  shall  be  your  warrant. 

Witness  the  said  J.  R.,  at  F.  township  in  said  county,  who  haUi  hereanto  set  his  haad 
and  seal,  the  [fifth]  day  of  [July,]  in  the  year  of  our  Lord  one  ^ousand  eight  hundred 
and  fifty-nine.  J.  R.,  Justice  of  the  Peace,     [skai.] 

If  it  shall  become  necessary  to  bind  the  parties  orer  to  the  next  connty  covnt  cf 
quarter  sessions,  recognisances  should  be  taken,  and  a  return  made  to  the  ccncrt.  A 
copy  of  the  docket  entry  of  the  magistrate  will  be  a  proper  return  to  bring  the 
matter  under  the  notice  of  the  court. 

Xni.  Recognisance  to  be  taken  of  the  master  to  answer  to  a  coBrpuusT 

MADE  BT  HIS  APPRENTICE. 

Ton,  C.  D.,  do  aokno^edge  yourself  to  be  indebted  to  the  oommoBwealdi  in  the  b«& 
of  $100,  to  be  levied  of  your  goods  and  chattels,  lands  and  tenemeats,  upon  comlitiaB 

that  if  you  shall  appear  at  the  next  Court  of  Quarter  Sessions,  to  be  held  at ,  lor  the 

county  of ,  then  and  there  to  answer  to  a  complaint  made  agahMt  you,  of  havmg 

severely  beaten  your  apprentice,  A.  B.,  and  shall  not  depart  the  court  without  Ioatb,  Ukb 
this  recognisance  shall  be  ?oid,  otherwise  to  be  and  remain  in  full  force  and  Tirtue.  An 
you  earUmUf 

A  recognisance  of  the  same  form  will  answer  when  the  apfmUiet  is  to  be  houid 
Dver  to  the  court,  with  this  diferenoe,  that  he  should,  beside  his  own  recogniaaoee, 
give  security  for  his  appearanca 

One  party  being  bound  over  to  answer  to  a  charge,  the  person  or  peiwMis  who 
have  made  the  charge  should  be  bound  in  recognisance  to  give  evidence,  at  the 
oourt,  when  the  case  shall  come  before  it 

XIV.    ReOOONISANCE  op  an  apprentice  to  give  EVIDENCE. 
Ton,  A.  B.,  do  acknowledge  yourself  to  be  indebted  to  the  commonwealth,  in  the  son 
of  $50,  to  be  levied  of  your  goods  and  chattels,  lands  and  tenements,  upon  condition  that 

if  you  shall  personally  appear  at  the  next  Court  of  Quarter  Sessions,  to  be  held  at , 

in  and  for  the  county  of  Erie,  then  and  there,  on  behalf  of  the  commonwealth,  to  give 
evidence  in  the  case  of  the  Commonwealth  vs,  C.  D.,  for  severely  beating  you,  and  shall 
not  depart  the  court  without  leave,  then  this  recognisance  shall  be  void,  otherwise  to  be 
and  remain  in  full  force.    Are  you  content  f 

A  recognisance  of  the  same  kind  will  answer  when  the  master  shall  be  required 
to  be  bound  over  to  give  evidence. 

XY.    DOOBIET  BNTBT  IN  0A8E  Of  MASTER  AND  APPRENTICE. 

Commonwealth  1  July  5th  1859,  A.  B.,  the  apprentice  of  C.  D.,  the  defendant,  personally 

vs.  V  af)pear8  and  makes  complaint  that  his  master  has  severely  h^ten  him 

C.  D.         )  with  a  stick  of  wood.    Same  day  wrote  a  note  to  the  defendant  requiring 

his  attendance  at  this  office,  on  the  6th  of  July  inst,  at  3  o'clock.     Notice 

served  on  oath  by  L.  T.,  Constable*    Julv  6th,  defendant  appears.    A.  B.  sw.    Bail  in 

$100  required  from  defendant,  &c.    C.  D.  of  H township,  carpenter,  bound  in  $100 

for  his  appearance  at  the  next  Court  of  Quarter  Sessions  to  answer  to  the  above  charge, 
&c.  A.  B.  and  P.  Q.  his  guardian,  each  bound  in  $50  that  the  said  A.  B.  shall  appear 
and  give  evidence  in  the  above  case  at  the  next  Court  of  Quarter  Sessions,  to. 

It  has  been  already  observed  that  a  copy  of  the  docket  entry  will  make  a  profver 
return  to  bring  this  complaint  before  the  oourt ;  the  dodcet  enky  should  hare  the 
following  addition  made. at  the  foot  of  it  before  it  shall  be  sent  to  the  court. 

I  certify  that  the  above  is  a  correct  transcript  of  the  proceedings  had  before  me,  in  the 
above  case,  as  they  are  of  record  on  my  docket 

Witness  my  hand  and  seal,  at  F township,  in  the  county  of  Erie,  this  10th  day 

of  August,  A.  D.  1859.  J.  R.,  Justice  o^the  Peace,    [sxal.] 
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[VT.  An  assignment  or  an  apprentice  to  be  written  on  the  back  or  the 

INDENTURE. 

Know  all  vsn  by  these  prodents,  that  I,  the  within-named  A.  B.,  hj  and  with  the 
loDseot  of  G.  D.,  my  within-named  apprentice,  and  of  E.  F.,  his  father,  parties  to  the 
ithin  indenture,  (testified  by  their  signing  and  sealing  these  presents,)  for  divers  good 
Oases  and  coasidemtions,  have  assigned  and  set  over,  and  do  hereby  assign  and  set  over, 
e  within  indenture,  and  the  said  C.  D.,  the  apprentice  therein  named,  unto  G.  U.,  his 
[seutorsy  administrators  and  assigns,  for  the  residue  of  the  term  within  mentioned,  he 
id  they  performing  all  and  singular  the  covenants  therein  contained  on  my  part  to  be 
ipt  and  performed!  Aim  I«  the  said  G.  D.,  do  hereby  covenant  on  my  part,  with  the 
i»ent  of  my  father,  the  said  E.  F.,  faithfully  to  serve  the  said  G.  H.,  as  an  apprentice, 
r  the  residue  of  the  term  within  mentioned,  and  to  perform  towards  him  all  and  singular 
e  covenants  within  mentioned  on  my  part  to  be  kept  and  performed.  And  I,  the  said 
,  H.,  for  myself,  my  ezeeutors  and  administrators,  do  hereby  covenant  to  perform  all 
nd  singular  the  covenants  within  mentioned  on  the  part  of  the  said  A.  B.,  to  be  ke^t  and 

erformed  towards  the  said  apprentice.    Witness  our  hands  and  seals,  at ,  in  the 

Dty  of  Erie,  the  sixteenth  day  of  August  1859. 


Signed,  sealed  and  delivered,  August  i6th  1359,  A.  B. 

before  J.  R.,  Justice  of  the  Peace.  G.  D. 

E.  F. 
O.H. 


SEAL. 
SEAL. 

SEAL. 

'seal. 
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Arrest  jtor  Btht 

Singe  the  pa88a<ire  of  the  act  of  the  12th  of  Jalj  1842,  the  only  civil  eaaea  k 
which  a  justice  of  the  peace  can  iraue  a  capian  or  warrant  of  arreet,  or  an  exeeirtioi 
aathorizing  the  imprisonment  of  the  person  of  the  defendant,  are  trespass,  troifv. 
or  where  it  is  proved  by  affidavit,  that  the  plaintiff's  demand  is  for  the  recovery  of 
money  collected  by  a  public  officer,  or  for  official  miscondnct.  That  act  providei  u 
follows : 

*^  No  person  shall  be  arrested  or  imprisoned  on  any  civil  prooess  issuing  oat  of  aaj 
court  of  this  commonwealth,  in  any  suit  or  proceeding  instituted  for  the  reooveiy  of 
any  money  due  upon  any  judgment  or  decree  founded  upon  contract,  or  due  iipot 
any  contract,  express  or  implied,  or  for  the  recovery  of  any  damages  for  tlie  noa- 
performance  of  anV  contract,  excepting  in  proceeding,  as  for  contempt,  to  esaiont 
civil  remedies,  action  for  fines  or  penalties,  or  on  promises  to  marry,  on  moo^ 
collected  by  any  public  officer,  or  for  any  misconduct  or  neglect  in  office,  co*  in  any 
professional  employment,  in  which  cases  the  remedies  shall  remain  as  here4(^9f«. 
Act  12  July  1842,  §  1.   Purd.  86. 

"No  execution  issued  on  anv  judgment  rendered  by  any  alderman  or  justice  cf 
the  peace,  upon  any  demand  ansing  upon  contract,  express  or  implied,  shidl  oootab 
a  clause  authorizing  an  arrest  or  imprisonment  of  the  person  against  whom  the  same 
shall  issue,  unless  it  shall  be  proved  by  the  affidavit  of  the  person  in  whoee  &Tor 
such  execution  shall  issue,  or  that  of  some  other  person,  to  the  satisfaction  of  the 
alderman  or  justice  of  the  peace,  either  that  such  judgment  was  for  the  recovety 
of  money  coUected  by  any  public  officer,  or  for  official  misconduct''  Ibid.  §  23. 
Purd.  595. 

<'  No  capias  or  warrant  of  arrest  shall  issue  against  any  defendant  in  anj  case  ia 
which,  by  the  provisions  of  the  preceding  action,  an  execution  on  the  judgment 
recovered  could  not  be  issued  against  the  hody ;  and  whenever  a  capiat  or  wamat 
of  arrest  in  such  case  shall  issue,  the  like  affidavit  shall  be  required  as  for  the 
issuing  of  an  execution  by  the  provisions  of  said  section."   Ibid.  §  24. 

'<  Whenever  a  plaintiff  shall  reside  out  of  this  commonwealth,  he  may,  upon  giving 
bond,  with  sufficient  surej^,  for  the  payment  of  all  costs  which  he  may  become  liable 
to  pay,  in  the  event  of  hb  failing  to  recover  judgment  against  the  aefendant,  have 
a  capia$  or  warrant  of  arrest,  if  he  shall  be  entitled  to  such  writ,  on  making  the 
affidavit  required  in  the  twenty-third  section  of  this  act,  or  a  summons,  which  isaj 
be  made  returnable  not  less  than  two  nor  more  than  four  days  from  the  date  thereof 
which  shall  be  served  at  least  two  days  before  the  time  of  appearance  mentioafd 
therein,  and  if  the  same  shall  be  returned,  personally  served,  the  justice  or  alder- 
man issuing  the  same  may  proceed  to  hear  and  determine  the  case  in  the  manDer 
heretofore  allowed  by  kw."   Ibid.  §  25. 

If  it  appear  upon  the  face  of  the  record  that  the  justice  has  exceeded  his  juris- 
diction, by  issuing  process  against  the  person  of  a  defendant  in  a  case  in  which  such 
Srocess  is  forbidden  by  law,  his  proceedings  will  be  considered  a  nullity,  ajid  the 
efendant  will  be  discharged  on  habeas  corpus,  1  D.  135.  Thus,  in  an  action  fat 
a  penalty,  which  is  directed  to  be  recovered  **  as  debts  of  like  amount  are  by  kw 
recoverable,"  the  defendant  is  not  liable  to  arrest ;  and  an  execution  in  such  case, 
authorizing  the  imprisonment  of  the  person,  is  void,«and  the  defendant  may  be 
relieved  by  a  habeas  corpus,  Martin's  Case,  Com.  Pleas,  Phila.  15  April  1854. 
And  see  4  Y.  287,  240. 

Where  a  plaintiff  has  an  election  to  bring  an  acUon  either  ex  contractu  or  ex  deHdo^ 
as  in  the  case  of  a  common  carrier  or  other  bailee,  he  cannot,  by  such  election^  deprive 
the  defendant  of  any  substantial  privilege  or  defence ;  and  in  such  case  the  defend- 
ant  shall  not  be  subjected  to  impnsonment  }n  consequence  of  the  mere  change  in  the 
form  of  action.  5  P.  L.  J.  113.  1  T.  &  H.  Pr.  275.  See  6  Barr  362.  But  where 
the  action  is  for  a  distinct  tori,  although  one  deducible  from  the  existence  of  a  cod* 
tract,  if  the  nlaintiff  disaffirm  the  contract,  and  proceed  for  the  fraudulent  or  tortioal 
conduct  of  the  defendant,  in  such  cases  bail  may  be  demanded  in  the  first  instaDee4 
Bright.  K.  197.  And  where  the  action  is  in  form  ex  delicto^  after  judgment,  to 
execution  may  issue  against  the  body  of  the  defendant.   2  P.  L.  J.  43. 
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It  has  been  decided  in  New  York  tliat  the  act  to  abolish  imprisobment  for  debt 
does  not  apply  to  snita  founded  in  tort,  though  a  contract  between  the  parties  is 
alleged  by  way  of  inducement.  5  Hill  578.  Therefore,  where  there  has  been  a 
wrongful  conversion  of  goods,  the  defendant  may  be  held  to  bail  in  New  York,  in 
whatever  way  the  property  came  into  his  possession.   Ibid.  182. 

A  justice  of  the  peace  has  no  power  to  issue  the  warrant  of  arrest,  prescribed  in 
cases  of  fraud,  by  the  act  of  1842.  Wood  v.  Bell,  Pittsburgh  Legal  Journal,  25 
November  1854.  Nor  can  a  judge  of  the  common  pleas  issue  such  warrant  on  a 
transcript  of  the  judgment  of  a  justice  filed  for  the  purpose  of  creating  a  lien.  2 
P.  251. 

An  arrest  on  civil  process  may  be  made  on  the  return  day  of  the  writ.  9  Johns. 
117.  But  an  arrest  after  the  time  it  is  made  returnable  is  a  trespass  and  void.  6 
Mass.  22. 

The  neglect  of  an  attorney  to  pay  over  money  collected  for  his  client,  is  within 
the  exceptions  of  the  act  of  1842,  and  upon  a  judgment  obtained  for  money  so  col- 
lected, he  may  be  arrested  in  execution.   2  Gr.  60. 

Women  are  not  relieved  from  arrest  for  debt  by  the  act  of  1842,  but  by  that  of 
19th  February  1819,  7  Sm.  150,  which  provides  that  no  female  shall  be  arrested 
or  imprisoned  for  or  by  reason  of  any  debt  contracted  after  its  passage,  and  this 
provision  is  re-enacted  by  the  act  of  13th  June  1836,  §  6  (P.  L.  573).  Morris  v. 
Hof heimer.  District  Court,  Phila.  6  June  1860.  And  consequently,  an  attachment 
cannot  issue  against  a  female  trustee  to  compel  payment  of  the  trust  funds  in  her 
hands ;  for  such  process  is  but  a  civil  writ  of  execution.    1  Ash.  373. 


^t0on. 

T.  Statutes  relating  to  arson.  IV.  Warrant  against  the  aocosed. 

U.  What  constitutes  arson.  V.  Commitment  for  arson, 

in.  Information  for  arson. 

I.  Act  81  March  1860.  Purd.  240. 

Sect.  137.  If  any  person  shall  maliciously  and  voluntarilv  bum  or  cause  to  be 
burned,  or  set  fire  to,  or  cause,  or  attempt  to  set  fire  to,  with  intent  to  burn  any  fac- 
tory, mill  or  dwelling-house  of  another,  or  any  kitchen,  shop,  bam,  stable  or  other 
out-house  that  is  parcel  of  such  dwelling,  or  belonging  or  aajoining  thereto,  or  any 
other  building  by  means  whereof  a  dwelling-house  shall  be  burnt,  then,  and  in  everv 
BQch  case,  the  person  so  offending  e^all  J)e-adjudged  guilty  of  felonious  arson,  and, 
on  conviction  uiereof,  shall  be  sentenced  to  pay  a  fine  not  exceeding  two  thousand 
dollars,  and  to  undergo  an  imprisonment,  by  separate  or  solitary  confinement,  at 
labor,  not  exceeding  twelve  years.  And  in  case  of  the  malicious  burning  or  setting 
fire  to  any  dwelling-house,  or  building  that  is  parcel  of  such  dwelling  or  belonging 
thereto,  there  b  any  person  in  the  same,  the  offender,  being  convicted  thereof,  shall 
be  sentenced  to  pay  a  fine  not  exceeding  four  thousand  dollars,  and  to  undergo  an 
imprisonment,  at  separate  or  solitary  confinement,  not  exceeding  twenty  years. 

Sect.  138.  If  any  person  shall  wilfully  and  maliciously  burn,  or  cause  to  be 
burned,  set  fire  to,  or  attempt  to  set  fire  to,  with  intent  to  bum,  or  aid,  counsel, 
procure  or  consent  to  the  burning  or  setting  fire  to,  of  any  bam,  stable  or  other 
buildidg  of  another  not  parcel  of  the  dwelling-house,  or  any  shop,  storehouse  or 
warehouse,  malthouse,  mill  or  other  building  of  another,  or  any  barrick,  rick  or  stack 
of  grain,  hay,  fodder  or  bark,  piles  of  wood,  boards  or  other  lumber,  or  any  ship, 
boat  or  other  vessel  of  another  lying  wi^in  any  county  in  this  state,  or  any  wooden 
bridge  within  the  same,  or  state  capitol  or  adjoining  offices,  or  any  church,  meeting- 
house, court-house,  jail  or  other  public  building  belonging  to  this  commonwealth, 
or  to  any  city  or  county  thereof,  or  to  any  body  corporate  or  religious  society  what- 
ever, the  person  offendmg  shall,  on  conviction,  be  adjudged  guilty  of  a  miisdemeanor, 
&nd  be  sentenced  to  pay  a  fine  not  exceeding  two  thousand  dollars,  and  to  undergo^* 
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an  imprisonment,  by  separate  or  solitary  confinement,  at  labor,  not  ex< 
years. 

Sect.  139.  Every  person,  being  the  owner  of  any  ship,  boat  or  otber  Teasel,  or  ^ 
owner,  tenant  or  occupant  of  any  house,  ont-honse,  office,  store,  shop,  warebaoBe,  ncL, 
distillery,  brewery  or  manufactory,  bam  or  stable,  or  any  other  building,  wiio  doll 
wilfully  bum  or  set  fire  thereto,  with  intention  to  bum  the  same,  with  an  inteotieo 
thereby  to  defraud  or  prejudice  any  person,  or  body  potitic  or  eorporste,  thaA  hack 
underwritten  or  shall  uuderwrite  any  policy  of  insurance  thereon,  cr  on  any  mooej^ 
goods,  wares  or  merchandise  therein,  or  that  shall  be  otherwise  interested  there^ 
shall  be  guilty  of  a  misdemeanor,  and,  on  coDviction,  be  sentenced  to  pay  a  fioe  w^ 
exceeding  one  thousand  dollars,  and  to  undergo  an  imjniaonment,  by  Bepsnie  or 
solitary  confinement  at  labor,  not  exceeding  seven  years. 

Sect.  140.  If  any  person  shall  wilfully  set  on  &re,  or  cause  to  be  set  on  fire,  anj 
woods,  lands  or  marshes  within  this  commonwealth,  so  as  thereby  to  ooeaoioB  lees, 
damage  or  injury  to  any  other  person,  he  or  she  shall  be  guilty  of  a  misdemeaiMr, 
and,  on  conviction,  be  sentenced  to  pay  a  fine  not  exceeding  one  hundred  doUarss 
and  undergo  an  imprisonment  not  exceeding  twelve  months. 

Sect.  141.  If  any  person  shall  unlawfully  and  maliciously  place  or  throw  ifi, 
into,  upon,  against  or  near  any  building  or  vessel,  any  gunpowder  or  other  exphsiTe 
mixture,  with  intent  to  do  bodily  harm  to  any  person,  or  to  destroy  or  ^mtngft  aar 
building  or  vessel,  or  any  machinery,  working  tools,  fixtures,  goods  or  chattels,  evoj 
such  offender  shall,  whether  or  not  injurv  is  effected  to  any  person,  or  any  da(^» 
to  any  building,  vessel  or  machinery,  working  tools,  goods  or  chattels,  be  ^viky  of 
felony,  and,  being  thereof  convicted,  shall  be  sentenced  to  pay  a  fine  not  exoeediag 
five  hundred  dolkrs,  and  to  undergo  an  imprisonment,  by  separate  or  solitary  con- 
finement at  labor,  not  exceeding  three  years. 

n.  What  constitutes  arson. 

Arson,  at  common  law,  is  the  maliciously,  voluntarily  and  actually  homing  of  tbe 
house  or  out-house  of  another.  4  Bl.  Com.  226.  And  this  definition  is  followed  by 
the  act  of  1860,  prescribing  the  punishment  of  arson.  At  commou  bw,  the  bnraiaf 
of  one's  own  property  unaccompanied  by  an  injury  to,  or  by  a  design  to  injure,  some 
other  person,  is  not  a  punishable  offence.  2  Pick.  825.  Lewis'  Cr.  L.  81.  Bvt  die 
burning  of  a  man's  own  house  in  a  town,  or  so  near  to  other  houses  as  to  create 
danger  to  them,  is  a  great  misdemeanor,  licwis'  Cr.  L.  79,  82.  2  East  P.  C.  cL 
21,  §  7,  p.  1080.  CM,  227. 

The  buming  of  a  bam,  with  hay  and  grain  in  it,  is  fefeny  and  anon  i^  ooMDoa 
law.  5  W.  &  S.  885.  If  a  building  be  set  on  fire  which  is  so  near  a  dwelliiig«4ie«ae 
as  to  endanger  the  bnmhig  of  it,  it  is  arson.  2  Rich.  242.  10  Met  422.  A  jafl 
is  an  inhabited  dweUing^honse  within  the  statute.  18  Johns.  115.  4  Call  lOd. 
Setting  fire  to  a  jail  by  a  prsoner,  merely  for  the  pnrpese  of  effecting  his  own  escape, 
and  not  with  sn  intention  to  bum  it  down,  is  not  within  the  statute.  18  Johns.  11^ 
5  Iredell  850.  But  if  the  prisoner  intend  to  bum  down  the  baiMling,  to  efiSeet  hk 
main  design,  which  is  to  escape,  he  is  guilty.  5  Iredell  850. 

If  any  part  of  a  dwdling-house,  however  small,  be  oonsomed  by  fire,  makeions^ 
and  wilfully  applied,  the  offence  of  arson  is  oomplete.  16  Mass.  105.  3  Ired^ 
570.  In  an  indictment  at  common  law  it  is  unneceasary  to  allege  that  the  howe 
burned  was  a  dwelling-house,  for  the  word  '<  hoose^  imports  it.  4  Call  109.  Setting 
fire  to  an  unfinished  boat  in  a  shop,  with  intent  to  bum  the  building,  is  a  misde- 
meauor  at  common  kw.  Thaoher's  Cr.  Cas.  240.  It  is  an  attempt  to  commit  arson, 
if  the  prisoner  persuade  another  to  do  it,  and  give  him  the  materials,  he  himself  not 
intendiug  to  be  present   4  Hill  188. 

Such  as  be  taxen  for  house^buming,  feloniously  done,  ^re  not  bnlable  by  jvslieei 
of  the  peace.  2  Inst  189.  2  Ash.  286.  2  U.  8.  Law  Mag.  816.  Purd.  250-1. 

in.    iNrORMATION  tOB  AE80N. 
BERKS  COUKTT,  «t. 

J.  L.,  of  the  township  of  B ,  in  the  county  of  Lancaster,  yeoman,  personallT  cant 

before  J.  R.,  one  of  the  Justices  of  the  Peace  in  and  for  the  coanty  of  Berk%  and  made 
oath,  that  on  the  night  of  the  twentieth  instant,  between  the  hours  of  eight  and  twelve  of 
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the  clock,  the  bam  of  the  said  J.  L.,  situated  in  B township  aforesaid,  containing  a 

large  quantity  of  hay  and  grain,  was  entirely  consumed  b^  iire ;  that  threats  having  been 
iiia4e  upon  a  former  occasion  by  F.  W.,  of  L— —  township,  in  the  said  county  of  Lancaster, 
laborer,  that  he  would  do  this  deponent  some  mischief,  and  the  said  F.  W.,  since  the  burn- 
ing of  the  said  barn,  having  left  his  usual  place  of  abode  in  L township  aforesaid, 

the  deponent  hath  good  cause  to  suspect,  and  doth  suspect,  the  said  F.  W.,  or  setting  fire 
to  the  said  bam.     Further  saith  not.  J.  lu 

S^om  and  sabscribed,  February  23d  1859,  before  J.  R.,  Justice  of  the  Peace. 

IV.  Warrant  against  tiib  accused. 

BERKS  COUNTY,  ss. 

The  Commonwealth  of  PonntylTania, 

To  the  Constable  of  the  Township  of  0 ,  in  the  County  of  Berks,  greeting : 

Whereas,  information  bath  been  made  unto  J.  R.,  one  of  the  Justices  of  the  Peace  in 

and  for  the  said  county,  on  oath  of  J.  L ,  of  the  township  of  B ,  in  the  county  of 

Lancaster,  yeoman,  that  on  the  night  of  the  twentieth  instant,  between  the  hours  of  eight 
and  twelve  of  the  clock,  the  bam  of  the  said  J.  L— — ,  situated  in  6^ township  afore- 
said, containing  a  large  quantity  of  hay  and  erain,  was  entirely  consumed  by  fire ;  and 
this  deponent  has  good  cause  to  suspect,  and  doth  suspect,  the  said  F.  W.  of  setting  fire 
to  the  said  bam ;  you  are,  therefore,  hereby  commanded  forthwith  to  take  the  said  ¥,  W., 
and  bring  him  before  the  said  J.  R.,  to  answer  unto  the  said  complaint,  and  further  to  be 
dealt  with  according  to  law.  Witness  the  said  J.  R.,  at  the  borough  of  R— — ,  in  the 
said  county  of  Berks,  the  twenty-third  day  of  February,  in  the  year  of  our  Lord  one 
thousand  eight  hundred  and  fifty-nine. 

J.  R.,  Justice  of  the  Peace,     [seal.] 

Return  of  ConstahU. — I  have  taken  the  within-named  F.  W ,  whose  body  I  have 

ready,  as  within  I  am  commanded.  X.  Y.,  Constable. 

V.  Commitment  for  arson. 
BERKS  COUNTY,  ss. 

The  Commonwealth  of  PennsylTania, 

To  the  Constable  of  0 township,  in  the  County  of  Berks,  and  to  the  Keeper  of  the 

Common  Jail  of  the  said  county : 

Whereas,  F.  W.,  of  0 township  aforesaid,  laborer,  hath  been  brought  before  K. 

M.,  one  of  the  Justices  of  the  Peace  m  and  for  the  county  aforesaid,  charged  on  oath 

of  J.  L.,  of  the  township  of  B ,  in  the  county  of  Lancaster,  yeoman,  with  having,  on 

the  night  of  the  twentieth  instant,  between  the  hours  of  eight  and  twelve  of  the  clock,  set 
fire  to  the  bam  of  the  said  J.  L.,  situated  in  B—  township  aforesaid,  containing  a  large 
Quantity  of  bay  and  grain,  whereby  the  same  was  entirely  consumed :  These  are,  there- 
fore, to  command  you  the  said  constable  to  convey  the  said  F.  W.,  forthwith,  to  the  com- 
mon jful  of  the  said  county  of  Berks,  and  deliver  him  to  the  keeper  thereof;  and  you  the 
said  keeper  are  hereby  commanded  to  receive  the  said  F.  W.  into  your  custody,  in  the 
said  jail,  and  him  there  safely  keep  until  he  be  thence  delivered  by  due  course  of  law. 

Witness  the  said  K.  M.,  at  0 township  aforesaid,  the  twenty-eighth  day  of  Febmary, 

in  the  year  of  our  Lord  one  thousand  eight  hundred  and  fifty-nine. 

K.  M.,  Justice  of  the  Peace,     [seal.] 

The  crime  described  in  the  138th  section  of  the  Penal  Code  is  a  misdemeanor 
only,  which  is  triable  in  the  court  of  quarter  sessions ;  but  that  described  in  the 
137th  section,  is  a  felony,  of  which  exclusiye  jurisdiction  is  vested  in  the  oyer  and 
terminer.     8  Pitts.  Leg.  J.  290. 
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Assault  antr  33attet|), 

I.  Definition  of  an  assault  and  battery.  lY.  Complaint  for  an  assault  and  battcrj. 

II.  What  will  justify  a  battery.  V.  Warrant  for  an  assault  and  battery. 

III.  Proyisions  of  the  penal  code.  YI.  Proceedings  before  the  justice. 

I.  Definition  of  an  assault  and  battery. 

What  is  deemed  an  assault. — An  assault  is  an  attempt  or  oflTer  with  force  or 
violence  to  do  a  corporal  hurt  to  another ;  as  by  striking  at  him  with  or  without  a 
weapon,  or  presenting  a  gun  at  him,  at  such  a  distance  to  which  the  gun  will  carry; 
or  pointing  a  pitchfork  at  him,  standing  within  reach  of  it ;  or  by  holding  up  one's 
fist  at  him,  or  by  drawing  a  sword  and  waving  it  in  a  menacing  manner.  Bac.  Abr. 
Or  by  riding  a  horse  so  near  to  one  as  to  endanger  his  person.  3  Strob.  137.  Or  by 
any  such  like  act  done  in  an  angry,  threatening  manner.  1  Hawk.  P.  C.  110.  Bu£ 
it  seems  agreed,  at  this  day,  that  no  words  whatever  can  amount  to  an  assault.  Ibid. 
So,  if  a  man  raise  his  arm  against  another,  but  accompany  the  action  with  words 
showing  a  determination  not  to  strike,  it  is  no  assault.  1  S.  &  R.  347.  See  2  Grecnl. 
Ev.  §82.  ICr.  C.  C.310.  3  Ibid.  436.  5  Ibid.  348.  And  to  present  a  gun  within 
shooting  distance  of  one  who  is  armed  with  a  knife,  and  about  to  attack  the  defend- 
ant, is  no  assault,  if  there  was  no  attempt  to  use  the  gun,  or  intention  to  use  it, 
unless  first  assailed.   9  Ala.  79. 

What  is  deemed  a  battery. — A  battery,  which  always  includes  an  assault,  is 
the  actual  doing  an  injury  to  the  person  of  a  man,  be  it  ever  so  small,  in  an  angry« 
or  revengeful,  or  rude,  or  insolent  manner;  or  by  spitting  in  his  face,  or  violently 
jostling  him  out  of  the  way.  1  Hawk.  P.  C.  110.  Thus,  to  attack  and  strike  with, 
a  club  with  violence  the  horse  before  a  carriage  in  which  a  person  is  riding,  is  an 
assault  on  the  person.  1  P.  R.  380.  And  taking  hold  of  a  person's  coat,  in  an 
angry,  rude  or  insolent  manner,  or  with  a  view  to  hostility  and  detaining  the  wearer, 
amounts  not  only  to  an  assault,  but  to  a  battery.    1  Bald.  600. 

One  charged  with  an  assault  and  battery  may  be  found  guilty  of  the  assault,  and 
yet  acquitted  of  the  battery ;  but  every  battery  includes  an  assault :  therefore,  oa 
an  indictment  of  assault  and  battery,  in  which  the  assault  is  ill  laid,  if  the  defendant 
be  found  guilty  of  the  battery,  it  is  sufficient.    1  Hawk.  P.  C.  110. 

n.  What  will  justify  a  battery. 

If  a  person  comes  into  my  house,  and  will  not  go  out  (after  having  been  requirel 
so  to  do),  I  may  justify  laying  hold  of  him,  and  turning  him  out,  not  using  motlj 
violence  than  is  necessary  to  eject  him  from  my  premises.  Nels.  Assault.  Thii% 
also,  in  the  exercise  of  an  office,  as  that  of  churchwarden  or  beadle,  a  man  may  laj 
hands  upon  another,  to  turn  him  out  of  the  church,  and  prevent  his  disturbing  thi 
congregation.   Ibid. 

If  an  officer,  having  a  warrant  against  one  who  will  not  suffer  himself  to  be  arrested, 
beat  or  wound  him,  in  the  attempt  to  take  him,  he  may  justify  it.  Bac.  Abr.  So, 
if  a  parent,  in  a  reasonable  manner,  chastise  his  child,  or  a  schoolmaster  his  scholar 
or  a  jailer  his  prisoner,  or  if  one  confine  a  friend  who  is  mad,  and  bind  and  beat  him 
&c.,  in  such  a  manner  as  is  proper  in  his  circumstances,  or  if  a  man  force  a  swore 
from  one  who  offers  to  kill  another,  or  if  a  man  gently  lay  his  hands  on  another,  aiM 
thereby  stay  him  from  exciting  a  dog  against  a  third  person,  if  I  beat  one  (withou 
wounding  him,  or  throwing  at  him  a  dangerous  weapon)  who  wrongfully  endeavors 
with  violence,  to  dispossess  me  of  my  lands,  or  the  goods  of  another,  delivered  to  m^ 
to  be  kept  for  him,  and  who  wiU  not  desist  upon  my  laying  my  hands  gently  on  him 
and  disturbing  him,  or  if  a  man  beat,  wound  or  maim  one  who  makes  an  assault  iip<M 
his  person  or  that  of  his  wife,  parent,  child  or  master,  or  if  a  man  fight  with,  or  bei 
one  who  attempts  to  kill  any  stranger,  if  the  beating' was  absolutely  neceasary  t 
obtain  the  good  end  proposed,  or  rendered  necessary  in  self-defence — in  all  thea 
cases,  it  seems  the  party  may  justify  the  assault  and  battery.    Bac.  Abr. 

It  is  admissible  for  the  defendant  to  show  that  the  alleged  battery  was  merely  dj 
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eorrecting  of  a  child  by  its  parent,  the  correcting  of  a  servant  or  scholar  by  his 
master,  or  the  punishment  of  the  criminal  by  the  proper  officer;  but  if  the  parent  or 
master  chastising  the  child,  exceed  the  bounds  of  moderation  and  inflict  cruel  and 
mercilesi  punishment,  he  is  a  trespa&ser,  and  liable  to  be  punished  by  indictment. 
The  law  confides  to  schoolmasters  and  teachers  a  discretionary  power  in  the  inflic- 
tion of  punishment  upon  their  pupils,  and  will  not  hold  them  responsible  criminally, 
unless  the  punishment  be  such  as  to  occasion  permanent  injury  to  the  child,  or  be 
inflicted  merely  to  gratify  their  own  evil  passions.  Whart.  C.  L.  §  1269.  4  Am.  L. 
J.  137. 

m.  Provisions  of  the  pbnal  code. 

Any  person  who  shall  be  convicted  of  an  assault  and  battery,  or  of  an  assault, 
shall  be  sentenced  to  pay  a  fine  not  exceeding  one  thousand  dollars,  and  undergo  an 
imprisonment  not  exceeding  one  year,  or  both,  or  either,  at  the  discretion  of  the 
cx>urt.   Act  31  March  1860,  §  97.   Purd.  234. 

If  any  person  shall  unlawfully  and  maliciously  inflict  upon  another  person,  either 
with  or  without  any  weapon  or  instrument,  any  grievous  bodily  harm,  or  unlawfully 
cut,  stab  or  wound  any  other  person,  every  such  person  shall  be  guilty  of  a  misde- 
meanor, and  being  convicted  thereof,  shall  b^  sentenced  to  pay  a  fine  not  exceeding 
one  thousand  dollars,  and  to  an  imprisonment,  either  at  labor  by  separate  or  solitary 
confinement,  or  to  simple  imprisonment^  not  exceeding  three  years.   Ibid.  §  98. 

IV.  Complaint  fob  an  assault  and  battery. 
MONROE  COUNTY,  m.       ' 

Before  me,  the  subscriber,  one  of  the  justices  of  the  peace  in  and  for  the  county  of 

Monroe,  personally  came  A.  B.,  of  the  township  of  S ,  in  the  said  county,  yeoman, 

who,  upon  his  solemn  affirmation,  accordine  to  law,  saith,  that  on  Friday  last,  being  the 
fifth  day  of  May,  instant,  at  the  township  atoresaid,  C.  D..  of  the  same  township,  currier, 
made  ao  assault  upon  this  affirmant,  and  then  and  there  did  violently  beat  and  abuse  him 
and  further  saith  not. 

Affirmed  and  subscribed.  May  8th,  a.  d.  1859, 

before  me,  J.  R.,  Justice  of  the  Peace.  (Signed)  A.  B. 

V.   Warrant  for  an  assault  and  battery. 

MONROE  COUNTY,  w. 

The  Commonwealth  of  Ponnsylvania, 

To  the  Constable  of  the  Township  of  S ,  in  the  County  of  Monroe : 

Wbereas,  complaint  hath  been  made  bel^re  J.  R.,  one  of  the  justices  of  the  peace  in  and 
for  the  county  of  Monroe,  upon  the  solemn  affirmation  of  A.  B.,  of  the  township  aforesaid, 
yeoman,  that  on  Friday  last,  being  the  fifth  day  of  May,  instant,  at  the  township  afore- 
said, C.  D.,  of  the  same  township,  currier,  made  an  assault  upon  him,  the  said  A.  B.,  and 
then  and  there  did  violently  beat  and  abuse  him:  These  are,  therefore,  to  command  you 
forthwith  to  take  the  said  C.  D.,  and  bring  him  before  the  said  J.  R.,  to  answer  the  said 
complaint,  and  further  to  be  dealt  with  accordine  to  law.  Witness  the  said  J.  R.,  at  S. 
township  aforesaid,  the  eighth  day  of  May,  in  the  year  of  our  Lord  one  thousand  eieht 
hundrea  and  fifty-nine.  J.  R.,  Justice  of  the  Peace,     [seal.] 

Return  of  the  Camtable. — ^The  within-named  C.  D.  is  now  in  my  ejstody. 

T.  Y..  Constable,  May  8th  1859. 

YI.  On  hearing,  if  the  defendant  admit  the  truth  of  the  charge,  or  if  the  justice 
shall,  by  evidence,  be  satisfied  it  is  well  founded,  he  is  to  call  upon  the  defendant 
to  enter  into  a  recognisance,  in  such  amount  as  he,  the  justice,  shall  think  sufficient 
to  insure  his  attendance  at  court  to  answer  the  charge ;  requiring  also  one  surety. 
If  the  defendant  neglect  or  refuse  to  give  the  bail  required,  he  must  be  committed 
to  jail.  If  the  evidence  shall  be  such  as  to  satisfy  the  justice  that  the  complainant 
wa»  the  aggressor,  he  should  call  upon  him  to  give  security  for  his  appearance  to 
answer  at  the  next  court  of  quarter  sessions,  unless  the  parties  can  be  persuaded 
that  it  is  a  matter,  a  public  inquiry  into  which  would  reflect  no  credit  on  either  of 
them,  and  ought  to  be  discontinued.  If  the  defendant  be  discharged,  he  should  on 
no  account  be  charged  any  costs.  If  either  of  the  parties  be  bound  over,  the  justice 
should,  as  in  every  case  of  a  binding  over,  make  a  return  to  the  next  court  of  the 
prooeudings  had  before  him,  to  the  end  that  such  order  may  be  taken  on  it  as  tho 
public  good  shall  require.  ^ 
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Bj  the  revised  penal  code,  justicee  of  the  peace  are  antborized  to  settle  cues  of 
aAsauIt  and  battery,  where  the  complainant  ahall  appear  before  him,  and  ackaowledgQ 
to  have  received  satisfaction  for  the  injniy,  and  tbereupon,  in  bis  discretion,  to'dis- 
charge  the  defendant  from  bis  recognisance,  or  in  case  of  committal,  to  dischvge  the 
defendant  from  arrest.  This,  however,  does  not  extend  to  an  assault  and  bitt^ 
committed  by  or  on  any  officer  or  minister  of  jnstioe.  In  cases  of  a  trivial  oatore, 
in  which  the  public  have  no  interest,  and  which  in  a  vast  majority  of  instum 
only  expose  the  prosecutor  and  the  defendant  to  contempt  or  shame,  it  is  the  dn^ 
of  the  justice  to  endeavor,  to  exercise  his 'influence,  to  do  his  best,  to  indace  thm 
to  consent  that  all  further  proceedings  may  be  stayed. 


^Bmqnmmi^. 


I.  Of  void  a88ig;nment8.  III.  Prooeedings  on  an  assignment. 

II.  Of  preferences  in  assignments. 

I.    Or  VOID  ASSIGNMENTS. 

Inasmuch  as  the  proceeds  of  property  in  the  hands  of  an  assignee  for  the  benefit 
of  creditors,  under  a  void  assignment,  are  liable  to  be  attached  by  the  jndgmesi 
creditors  of  the  assignor,  by  process  of  attachment  in  execution,  it  is  of  gmt 
importance  that  a  justice  of  the  peace  should  be  well  instructed  in  the  forms  whidi 
are  required  to  render  such  an  assignment  valid.  5  W.  &  S.  103.  5  Barr  ^.  I 
II.  807. 

And  this  is  regulated  by  the  act  of  24th  March  I8I8,  which  provides  that  £ 
assignments  for  the  benefit  of  creditors,  ^*  which  shall  not  be  recorded  in  the  oin 
ibr  recording  of  deeds,  in  the  county  in  which  such  assignor  resides,  within  thim 
days  afler  the  execution  thereof,(a)  shall  be  considered  null  and  void  as  ag&in^ 
any  of  the  creditors  of  the  said  assignor."     Purd.  61. 

A  partial  assignment  is  within  the  act,  and  must  be  recorded.  2  Wh.  240.  And 
an  assignment  of  the  surplus  remaining  afler  such  partial  assignment.  5  Wh.  '2S0. 
And  so  is  a  power  of  attorney  to  collect  moneys  and  pay  them  to  certain  creditor, 
in  a  prescribed  order  of  preference.  2  J.  164.  And  also  an  absolute  conyejuKie, 
with  acccrmpanying  declaration  of  a  trust  4  Barr  477.  And  a  lease  reserving  rest 
in  trust  for  the  benefit  of  creditors,  is  within  the  act.     8  C.  458.     4  Wr.  269. 

But  a  mortgage  in  trust  to  secure  certain  creditors  is  not  within  the  act  4  W. 
&  S.  383.  Nor  b  a  judgment  in  lettst  for  creditors.  2  C.  93.  Nor  an  assignmeK 
made  directly  to  the  creditors  beneficially  interested  in  it,  either  as  collateral  sees- 
rity,  or  in  satisfaction.  12  H.  432.  7  C.  602.  And  see  2  Wr.  382.  3  Phik 
454.  To  bring  a  case  within  the  act,  there  must  be  a  cestui  que  tnut^  with  u 
adverse  interest  to  that  of  the  assignee.  6  Wr.  441.  See  Ibid.  235.  8  Wr.  di 
There  must  also  be  a  transfer  of  the  property ;  more  than  a  mere  transmisaon  d 
its  custody  or  management.     7  P.  F.  Sm.  221. 

The  assignment  must  be  recorded  in  the  proper  county,  although  the  persoiui 
property  be  situated  in  another  state.  7  Barr  499.  But  the  act  does  not  applj  t} 
an  assignment  by  a  resident  of  another  state.  5  H.  91.  6  H.  185.  1  Phik  29. 
And  where  an  assignment  includes  as  well  real  as  personal  estate,  it  must  be  recorded 
not  only  in  the  county  where  the  assignor  resides,  but  also  in  the  county  where  tie 
land  is  situate,  or  it  is  not  valid  as  against  a  subsequent  purchaser  firom  the  assigiior, 
without  notice.    3  H.  399. 

An  unrecorded  assignment  is  valid  as  to  a  subsequent  voluntary  assignee  ^ 
Barr  274.  See  25  Leg.  Int.  269.  And  an  unrecorded  mortgage  is  a  lien  as  igaio^ 
an  assignee  of  the  mortgagor  in  trust  for  the  benefit  of  creditors ;  for  he  is  neither 
a  creditor  nor  a  purchaser  for  value.     8  C.  121. 

In  order  to  give  effect  to  a  deed  of  assignment  as  against  the  creditors  of  the 
assignor,  it  is  necessary  that  there  should  be  a  delivery  of  it  to  the  assignee.   5  W. 

(a)  The  thirty  davs  begin  to  run  from  the  execution  of  the  instnunent,  not  from  iQ 
delivery.     10  Wr.  415.  <-^ 
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3.  Bat  an  actual  manual  delivery  is  not  required ;  the  execution  of  an  assignment 
a  trostee,  without  his  previous  knowledge  or  assent,  and  the  delivery  of  it  to  a 
iflsenger  to  be  conveyed  to  him,  is  enough,  if  he  subsequently  assent  to  it,  and 
Kpt  the  trust.  1  B.  502.  So,  the  deposit  of  it  in  the  post-office  directed  to  the 
Bgnee,  is  equally  available.  5  W.  343.  And  so  is  a  delivery  to  a  third  person 
the  use  of  the  assignee.     5  S.  &  R.  318. 

The  act  of  3d  May  1855  provides  that  "  whenever  any  person  making  an  assign- 
At  of  bis  or  her  estate  situate  within  this  commonwealth,  for  the  benefit  of  credit- 
\,  shall  be  resident  out  of  this  st^ite,  such  assignment  mav  be  recorded  within 
It  county,  where  such  estate,  real  or  personal,  may  be,  ana  take  effect  from  its 
t^{a)  Provided,  That  no  band  fide  purchaser,  mortgagee  or  creditor  having  a 
D  thereon  before  the  recording  in  the  same  county,  and  not  having  had  previous 
toal  notice  thereof,  shall  be  affected  or  prejudiced :  and  the  courts  of  common 
^  may  dismiss  or  appoint  trustees  under  such  assignment,  as  in  other  cases/', 
ml.  61.  By  act  23d  April  1857,  this  is  extended  to  prior  assignments.  See  3  Gr. 
H 

iThe  resolution  of  the  21st  January  1843  provides  that  '<  It  shall  not  be  lawful  for 
r  company  incorporated  by  the  laws  of  this  commonwealth,  and  empowered  to  con- 
let,  inake  and  manage  any  railroad,  canal  or  other  public  internal  improvement. 
He  the  debts  and  liabilities,  or  any  part  thereof,  incurred  by  the  said  company  to 
itnctoTB,  laborers  and  workmen,  employed  in  the  construction  or  repair  of  said 
yroTement,  remain  unpaid,  to  execute  a  general  or  partial  assignment,  conveyance, 
itgage  or  other  transfer,  of  the  real  or  personal  estate  of  the  said  company,(6)  so 

0  defeat,  postpone,  endanger  or  delay  their  said  creditors,  without  the  written 
!Dt  of  the  said  creditors  first  had  and  obtained ;  and  any  such  assignment,  con- 

lee,  mortgage  or  transfer,  shall  be  deemed  fraudulent,  null  and  void,  as  against 
each  contractors,  laborers  and  workmen,  creditors  as  aforesaid.''     Purd.  60. 

1  the  act  of  4th  April  1862  gives  a  remedy  in  such  case,  by  scire  facias,  against 
assignee.     Purd.  1266. 

II.  Of  preferences  in  assignments. 

L  debtor  may  make  a  voluntary  assignment  for  the  benefit  of  his  creditors  of  his 
real  or  personal,  or  any  part  thereof,  but  he  may  not,  in  and  by  the  instrument 
ignment,  create  and  reserve  an  interest  for  himself  or  his  family.  Such  an 
iment  is  void  under  the  statute  of  13  Eliz.,  which  avoids  all  conveyances 
with  intent  to  delay,  hinder  or  defraud  creditors.  6  B.  344.  12  S.  &  R.  201. 
B.163.    2P.  R.92.     3P.  R.  91. 

Ln  assignment  stipulating  for  a  release  and  excepting  the  household  furniture  of 

assignors  and  property  exempt  from  execution,  is  voidable  by  creditors.     2  J. 

.    But  a  reservation  of  property  to  the  amount  of  S300,  such  as  is  exempt  from 

r  and  sale  by  the  act  of  1849,  will  not  avoid  the  deed.     2  C.  473.     13  Wr.  465. 

'  vill  an  exception  of  certain  specific  property.  12  C.  258.  And  see  3  Wr. 
19  Leg.  Int.  133. 

"he  acts  of  1843  and  1849,  have  imposed  the  further  restriction  upon  assignors, 

»  they  shall  not  prefer  one  creditor  or  set  of  creditors  to  another;  and  have 

ided  all  such  attempts  to  give  a  preference. 

AD  assignments  of  property  in  trust  which  shall  hereafter  be  made  by  debtors 

stees,  on  account  of  inability  at  the  time  of  the  assignments  to  pay  their  debts, 

fer  one  or  more  creditors  (except  for  the  payment  of  wages  of  labor),  shall  be 

aod  construed  to  inure  to  the  benefit  of  all  the  creditors  in  proportion  to  their 

ive  demands;  (c)  and  all  such  assignments  shall  be  subject  in  all  respects  to 

laws  now  in  force  relative  to  voluntary  assignments :  Provided,  That  the  claims 

t)  If  this  be  not  done,'  a  foreign  attach-  not  recorded  nnder  the  statute.     8  Wr.  93. 
( will  bind  the  property.     14  Wr.  230.  (c)  This    act    applies    to    an    assignment 

')  An  usignment  by  a  railroad  conapany  whereby  a  part  of  the  assignor's  property  is 

ipaki  instalments  due  on  subscriptions  to  assigned  ta4)e  divided  amongst  certain  named 

stock,   to  an  indorser,  to  secure  him  creditors,  pro  rata^  there  being  other  creditors, 

loss  hf  reason  of  his  indorsement  for  but  not  sufficient  remaining  property  to  pay 

panr,  is  not  an  assignment  in  trust  for  them.     7  P.  F.  Sm.  193.  C^  r\r\ci\c> 

and  therefore,  not  invalid,  because  Digitized  by  >^UUgH^ 
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of  laborers  thus  preferred  shall  not  severally  exceed  the  sum  of  fifty  dollan."    Aei 

17  April  1843,  §  1.     Pard.  60. 

''  Any  condition  in  assignments  of  property  made  by  debtors  to  ^mstees  on  moexmsi 
of  inability  at  the  time  of  the  assignment  to  pay  their  debts,  within  the  meaning  of 
the  act,  entitled  *  An  act  to  prevent  preferences  in  assignments,'  approTed  A^ 
17th  1843,  for  the  payment  of  creditors  only  who  shall  execute  a  release,  shal]  U 
taken  as  a  preference  m  favor  of  such  creditors,  and  be  void,  and  the  asngnment  \fz 
held  and  construed  to  inure  to  the  benefit  of  all  the  creditors  in  proportion  to  tkii 
respective  demands."     Act  16  April  1849,  §  4.     Purd.  60. 

The  Act  of  1843  does  not  invalidate  the  assignment;  it  only  avoids  prefereBces 
in  assignments,  and  makes  them  to  operate  for  the  benefit  of  all  the  creditors  of  the 
assignor  as  if  such  preferences  were  not  inserted.  6  H.  185,  331.  Nor  do«  s 
prohibit  a  composition  with  a  part  of  the  creditors.  6  H.  331.  11  H.  481.  Not  sa 
.assignment  of  partnership  property  for  the  payment  of  the  firm  debts  only.  9  H. 
77.  For  such  assignment  in  no  way  hinders  the  several  creditors  from  reaehia^ 
the  surplus  remaining  after  payment  of  the  debts  of  the  partnership.  9  C.  4R 
Nor  does  it  prevent  a  debtor  from  assigning  a  particular  chose  in  action  direetlj  u 
a  creditor  for  the  purpose  of  securing  his  debt,  although  the  effect  may  be  to  §:iTC 
him  a  preference  over  the  other  creditors.   1  Or.  212. 

Judgments  confessed  to  secure  creditors  are  not  such  preferences  as  are  avoided 
by  this  act.  7  Barr  449.  It  goes  no  further  than  to  forbid  preferences  in  and  Ij 
the  instrument  by  which  the  debtor  surrenders  to  his  creditors  all  dominion  orer 
his  property.  7  H.  59,  61.  8  H.  87,  63,  152.  When  property  has  been  actolly 
levied  upon  bv  the  sheriff,  and  an  assignment  is  made  pending  the  levy,  if  tke 
execution  creditors  consent  to  a  sale  by  the  assignee,  he  is  justified  in  first  payiu 
the  amount  of  these  executions,  and  the  necessary  costs  of  the  levy ;  if,  however,  m 
actual  levy  was  made,  and  the  executions  were  issued  for  the  mere  purpose  of  girisg 
'these  creditors  a  preference,  such  payments  ought  not  to  be  allowed.   2  P.  103. 

The  wages  of  laborers  are  not  only  exemptend  from  the  operation  of  the  act  c/ 
1843,  but  they  are  further  protected  by  the  act  of  22d  April  1854,  which  proviiks 
as  follows :  '*  In  all  assignments  of  property,  whether  real  or  personal,  which  shall  here* 
after  be  made  by  any  person  or  persons  or  chartered  company,  to  trustees  or  assigaefi, 
^on  account  of  inability,  at  the  time  of  the  assignment,  to  pay  his  or  their  debte,  tk 
wages  of  miners,  mechanics  and  laborers  employed  by  such  peison  or  persoos  or 
chartered  company,  shall  be  first  preferred  and  paid  by  such  trustees  or  assign^ 
before  any  other  creditor  or  creditors  of  the  assignor :  l^rovtded^  That  any  (me  clsiffl 
thus  preferred  shall  not  exceed  one  hundred  dollars."   Purd.  60. 

This  act,  however,  does  not  give  the  wages  of  miners,  mechanics  and  laborers  i 
preference  of  payment  over  liens  of  record.  5  C.  328.  9  C.  511.  And  see  6  C. 
274.    It  extends  to  real  as  well  as  personal  estate.  5  C.  328.   9  C.  511.    And  %e 

18  Leg.  Int.  76. 

III.  Proceedings  on  an  assignment. 

In  every  case  in  which  any  person  makes  an  assignment  of  his  estate,  real  <s 
personal,  or  of  any  part  thereof,  in  trust  for  the  benefit  of  creditors,  it  is  the  dmj 
of  the  assignee,  within  thirty  days  aft^r  the  execution  thereof,  to  ^e  in  Uie  office 
of  the  prothonotary  of  the  court  of  common  pleas  of  the  county  in  which  thi 
assignor  resides,  an  inventory  or  schedule  of  the  estate  or  effects  so  assigned,  tuxom' 
panied  by  an  affidavit  of  the  assignee  that  the  same  is  a  full  and  complete  inventocT 
thereof,  so  far  as  the  same  has  come  to  his  knowledge. 

The  court  of  common  pleas  thereupon  appoints  two  or  more  disinterested  asd 
tompetent  persons,  to  appraise  the  estate  and  effects  so  assigned.  These  appraisei^, 
cr  two  of  them,  having  first  taken  an  oath  or  affirmation,  before  some  person  having 
authority  to  administer  oaths,  to  discharge  their  duties  with  fidelity,  are  required 
forthwith  to  proceed  and  make  an  appraisement  of  the  estate  and  effects  assigned, 
according  to  the  best  of  their  judgment;  and  having  completed  the  same,  to  retnrc 
the  inventory  and  appraisement  to  the  court,  where  it  is  filed  of  record.  Tbt 
appraisers  are  entitled,  as  compensation  for  their  services,  to  receive  a  sura  nc^ 
exceeding  one  dollar  for  each  day  diligently  employed  by  them  in  the  perfonnanoe 
jf  their  duties.  / 

The  appraisement  having  been  filed^  the  assignee  is  required  to  give  bond,  with 
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at  least  two  sufficient  sureties,  to  be  approved  by  one  of  tbe  judges  of  the  court  of 
common  pleas,  in  double  the  amount  of  the  appraised -value  of  the  estate  so  assigned ; 
which  bond  is  filed  in  the  prothonotary's  office,  and  by  him  entered  of  record,  and 
inures  to  the  use  of  all  persons  interested  in  tEe  assigned  estate.  Act  14  June  1836, 
Purd.  61.  K  security  be  not  given,  the  act  2l8t  March  1831,  empowers  the  court 
to  dismiss  the  assignees  and  to  appoint  others.     P.  L.  193. 

The  assignee  may  act  before  giving  bond.  If  he  neglect  to  file  an  inventory  or 
give  bond,  the  remedy  is  to  cite  him  before  the  court,  to  show  cause  why  he  should 
not  be  dismissed.  6  W.  &  S.  826.  Although  the  act  of  assembly  requires  that 
the  assignee  should  give  bond  with  two  sufficient  sureties,  to  be. approved  by  one  of 
the  judges,  yet  a  bond  with  but  one  surety  and  which  does  not  appear  to  have  been 
approved;  is  not  void ;  and  it  may  be  enforced  against  the  assignee  and  surety.  8 
W.  223. 

If  any  of  the  assigned  property  be  the  subject  of  a  suit  pending,  the  assignee  is 
authorized  by  the  act  of  13  June  1840,  to  appeal  from  an  award  of  arbitrators 
therein,  and  also  to  sue  out  a  writ  of  error  upon  the  judgment  that  may  be  rendered, 
without  paying  costs  or  giving  security ;  unless  in  the  former  case,  the  assignee 
shall  have  taken  out  the  rule  of  reference.     Purd.  61. 

The  act  4th  May  1864,  §  1,  Purd.  1313,  provides  that  any  assignor,  under  whose 
assignment  in  trust  for  the  benefit  of  creditors,  either  by  general  words  or  particular 
description,  there  have  been  transferred  any  articles  of  household  furniture  or 
things  of  domestic  use,  may,  after  the  appraisement  thereof,  apply  to  the  court  of 
common  pleas  of  the  proper  county,  to  have  set  aside  for  the  use  of  the  said  assignor 
and  family,  any  of  the  said  articles  and  things,  not  exceeding  in  value,  at  the  ap- 
praisement thereof,  three  hundred  dollars ;  and  the  court  may,  if  no  cause  be  shown 
to  the  contrary,  after  due  notice  to  creditors,  order  that  the  same  be  released  from 
the  assigned  estate  and  handed  to  the  assignor. 

Whenever  it  shall  be  made  to  appear,  to  the  satisfaction  of  the  court  having  juris- 
diction ef  the  accounts  of  an  assignor  under  any  assignment  in  trust  for  creditors, 
either  upon  the  report  of  ah  auditor  or  otherwise,  after  notice,-by  advertisement,  for 
Buch  length  of  time  as  may  be  ordered  by  the  court,  that  all  the  undisputed  claims 
upon  the  assigned  fund  or  estate,  have  been  paid  or  released,  and  security  to  the 
satisfaction  of  said  court  as  hereinafter  set  forth,  shall  be  given  for  the  payment  of 
any  and  all  claims  in  dispute,  the  said  court  may  order  and  direct  the  assignee  to 
reconvey  to  the  assignor,  all  the.  assigned  estate  remaining  in  his  hands  and  poe* 
session,  and  all  outstanding  interest  in  the  assigned  estate ;  and  the  deed  of  recon- 
veyance shall  be  acknowledged  in  open  court,  and  entered  among  the  records 
thereof;  and  thereupon,  the  said  estate  shall  be  holden  free  and  discharged  from* 
any  and  all  of  the  trusts  of  said  assignment.     Ibid.  §  2. . 

The  security  required  by  this  act,  shall  be  by  deposit  of  money,  or  of  sufficient 
and  available  securities  for  money,  under  the  direction  of  the  court,  or  by  mortgage  on 
real  estate,  which  shall  inure  to  the  benefit  of  the  parties  interested,  who  may  sue 
for  the  same,  in  the  name  of  the  commonwealth,  in  like  manner  as  o^^ial  bonds  are 
sued.    Ibid.  §  3. 


^ssumpj^tt. 


Thx  action  of  (Msumpsit  lies  where  a  par^  claims  damages  for  breach  of  simph 
contract,  that  is,  a  prami$e  not  under  seal.  Such  promises  may  be  express  or  im- 
plied; and  the  law  always  implies  a  promise  to  do  that  which  a  party  is  legally 
liable  to  perform.  This  remedy  is  consequently  of  very  large  and  extensive  appli- 
cation. Stephen  on  Pleading  18.  And  the  act  of  1810  gives  to  justices  of  the 
peace,  jurisdiction  of  all  causes  of  action  arising  from  contract,  either  express  or 
implied,  where  the  sum  demanded  does  not  exceed  $100,  except  in  cases  of  real 
contract  where  the  title  to  lands  may  come  in  question,  or  actions  upon^romiscjof 
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marriage.  They  have,  consequently,  jurisdiction  of  most  cases  of  assumpsit ,  with 
the  exception  of  those  which  are  speciaUj  excluded  bj  the  statute. 

In  every  action  of  assumpsit  ther^  ought  to  be  a  consideration,  promise,  and 
breach  of  promise.  Leon.  405.  To  make  a  consideration  sufficient  in  law  to  sup- 
port an  assumpsit^  there  must  be  some  benefit  arising  to  the  defendant  or  some 
injury  or  loss  to  the  plaintiff.  2  B.  509.  It  is  not  essential  that  the  oonmderatiQn 
should  be  adequate  in  point  of  actual  ralue.  It  is  sufficient  that  a  slight  benefit  l*e 
conferred  by  the  plaintiff  on  the  defendant,  or  a  third  person;  or  eyen  if  the 
plam tiff  sustain  the  least  injury,  inconvenience  or  detriment,  or  subject  himself  to 
any  obligation,  without  benefiting  the  defendant  or  any  other  person.  A  consider- 
ation is  sufficient,  if  it  arise  from  any  act  of  the  plaintiff,  from  which  the  defendant 
or  a  stranger  derives  any  benefit,  however  small,  if  such  act  is  performed  by  the 
plaintiff,  with  the  assent,  express  or  implied,  of  the  defendant ;  or  by  reason  of  any 
damage,  or  any  suspension  or  forbearance  of  the  plaintiff's  right  at  law  or  in 
equity ;  or  any  possibility  of  loss  occasioned  to  the  plaintiff  by  the  promise  of 
another,  although  no  actual  benefit  accrues  to  the  party  underttiking.   2  W.  105. 

5  Ban*  162.  1  H.  53.  Thus,  assumpsit  may  be  maintained  on  a  promise  to  sub- 
scribe a  certain  amount  towards  the  building  of  a  church.  6  H.  13.  8  H.  260.  9 
C.  114.   IWr.  210. 

A  moral  or  equitable  obligation  is  a  sufficient  consideration  for  an  assumpdon.  5 
B.  33.  8  W.  &  S.  10.  But  it  must  be  such  as  was  once  a  legal  obligation ;  as  a  promise 
to  pay  a  debt  barred  by  the  statute  of  limitations ;  or  from  which  the  debtor  has 
been  discharged  by  bankruptcy ;  for  when  a  man  is  under  a  moral  obligation  which  do 
court  of  law  or  equity  can  enforce,  and  he  promises,  the  honesty  and  rectitude  of 
the  thing  is  a  consideration.   1  Barr  451. 

A  compromise  of  a  doubtf\il  claim  is  a  sufficient  consideration  to  support  a  promise. 

6  W.  421.  9  W.  230.  And  a  promise  to  pay  the  debt  of  another,  in  consideration 
that  the  creditor  would  wait,  forbear  or  give  time  indefinitely,  or  for  a  reasonable 
time,  at  the  instance  and  request  of  the  defendant,  is  binding.  5  R.  69.  2. Barr  SO. 
Such  contract,  however,  must  be  in  writing.   See  title  **  Guaranty." 

The  law  will  not  aid  in  enforcing  any  contract  that  is  illegal,  or  the  considera- 
tion of  which  is  inconsistent  with  public  policy  and  sound  morality,  or  the  int^ritj 
of  the  domestic,  civil  or  political  institutions  of  the  state.  5  W.  &  S.  321.  And 
where  part  of  an  indivisible  promise,  or  any  part  of  an  indivisible  considermtiim  for 
a  promise,  is  illegal,  it  avoids  the  whole.  5  Barr  452.  The  test,  whether  a  demand 
connected  with  an  illegal  transaction  is  capable  of  being  enforced  by  law,  is,  whether 
the  plaintiff  requires,  the  aid  of  the  illegal  transaction  to  establish  his  case.  11  S. 
&  R.  164. 

In  order  to  constitute  a  valid  promise,  it  is  not  necessary  that  it  should  be  made 
to  the  plaintiff  himself;  if  made  to  a  third  person,  with  a  view  to  be  communicated 
to  the  plaintiff,  it  is  sufficient.  1  Barr  334.  In  general,  he  must  be  made  plaintiff 
from  whom  the  consideration  flowed.  5  Barr  521.  But  the  action  will  lie  by  a 
party  benefi^\  lly  interested  in  a  contract  made  bv  another.  7  W.  &  S.  94.  Thus, 
if  one  pay  money  to  another  for  the  use  of  a  thirji  person,  or,  having  money  belong- 
ing to  another,  agree  with  that  other  to  pay  it  to  a  third,  action  lies  by  the  person 
beneficially  interested.  But  where  the  contract  b  for  the  benefit  of  the  contracting 
party,  and  the  third  person  is  a  stranger  to  the  consideration,  the  action  must  be 
by  the  promisee.     6  W.  182.     See  2  Phila.  63.    4  Wr.  448. 

An  assignee  of  a  chose  in  action  may  maintain,  in  his  own  name,  an  action  of 
assumpsit,  upon  an  express  promise  by  the  defendant  to  pay  him,  without  any  new 
consideration.  3  Leg.  k  Ins.  Rep.  61.  An  express  promise  of  a  debtor,  to  pay 
the  assignee  of  his  creditor,  will  bind  him  as  firmly  as  if  it  had  originated  in  a  con- 
sideration moving  from  him,  and  been  his  from  the  outset.     4  Ibid.  27. 

Where  one  takes  the  personal  property  of  another,  the  owner  may  waive  the 
tort,  and  maintain  assumpsit  for  ita  value.  2  H.  295.  2  Greenl.  Ev.  §§  108,  120, 
226.  Assumpsit  for  goods  sold  and  delivered  may  be  maintained,  where  goods  have 
been  delivered  by  the  plaintiff  to  the  defendant,  though  not  ordered,  if  retained  by 
him;  the  retention  implies  a  promise  to  pay  the  market  price  of  the  goods.  2  L^. 
Gaz.  89.  (^  f 
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^ttac^ment  Ijg  0usticf »  oi  tit  ^tatt, 

Commonly  called  a  Domestic  Attachment. 

I.  A  DOMS8TI0  ATTACHMENT  is  80  called  because  it  may  issue  against  persons 
who  are  inhabitants,  have  their  domicil,  or  are  domeiticated  here,  in  cases  where 
thej  have  been  guilty  of  certain  acts  of  absconding,  absenting  or  concealment;  and 
is,  so  far  as  respects  creditors,  in  the  nature  of  a  commission  of  bankruptcy,  because 
it  is  for  the  benefit  of  all  the  creditors,  and  all  the  property  of  the  debtor  is  seized 
and  distributed  among  them  pro  rata.(a) 

1.  It  can  be  issued  only  against  persons  who  are  inhabitants  of  the  state. 

2.  It  cannot  be  issued  without  oath  or  affirmation  first  made. 

3.  It  is  for  the  benefit  of  all  the  defendant's  creditors^  and  not  for  the  benefit  of 
the  plaintiff  alone.  * 

4.  All  the  property  of  the  persons  proceeded  against  is  placed  in  the  custody  of 
two  beholders  [^rustees],  who  are  to  distribute  it  among  the  creditors. 

5.  It  can  onlyl>e  dissolved  by  satisfying  the  court  [justice],  that  the  parties  were 
not  liable  to  the  attachment.     Serg.  on  Attach.  1,  2,  4,  5,  6. 

The  act  of  22d  August  1752,  as  amended  by  that  of  4th  December  1807,  pro- 
vides that  if  any  person  shall  absent  him  or  herself  out  of  this  government,  or 
abscond  from  his  or  her  usual  place  of  abode,  not  taking  care  to  satisfy  his  or  her 
just  debts,  it  shall  and  may  be  lawful  for  any  justice  of  the  peace  where  such  per- 
son's estate  may  be  found,  to  grant  a  writ  of  attachment  for  any  debt  not  exceed- 
ing one  hundred  dollars,  directed  to  any  constable  of  the  same  county,  to  attach 
the  goods  and  chattels,  or  other  effects  of  such  person,  to  answer  the  creditor. 
Purd.  367-8. 

Justices  of  the  peace  have  no  jurisdiction  to  issue  an  attachment  against  the 
property  of  a  defendant  not  residing  in  the  state.  1  H.  28.  Foreign  attachment, 
which  can  only  be  issued  by  the  courts  of  common  pleas,  is  a  remedy  against 
debtors  that  are  absent  and  nonresident;  while  domestic  attachment  is  a  remedy 
against  resident  debtors  absenting  or  concealing  themselves.  8  H.  147.  It  is  not 
necessary  to  authorize  the  issuing  of  a  domestic  attachment  by  a  justice  of  the 
peace,  that  the  defendant  should  have  absconded  or  secreted  himself  /or  the  spac^ 
of  SIX  dai/s;  that  provbion  of  the  act  of  1752  was  repealed  by  the  act  of  1807. 
3  W.  144.  1  M.  75.  The  absence  of  a  theatrical  manager  in  pursuance  of  his 
business,  is  no  ground  for  a  domestic  attachment.  19  Leg.  Int.  140.  An  attach- 
ment issued  by  a  justice  of  the  peace  may  be  executed  by  a  deputy-constable.  3 
P.  R.  230.  A  domestic  attachment  may  issue  upon  a  debt  not  due,  if  there  be  in 
other  respects  sufficient  grounds  for  it.     4  W.  &  S.  201. 

The  acts  of  assembly  provide  further  that  before  the  granting  anv  such  attach- 
ment, the  person  or  persons  requesting  the  same,  or  some  other  credible  person  or 
persons  for  him  or  them,  shall,  upon  oath  or  affirmation,  declare  that  the  defendant 
in  such  attachment  is  indebted  to  the  plaintiff  therein  named  in  a  sum  not  exceed- 
ing one  hundred  dollars,  and  that  the  defendant  has  absconded  or  departed  from 
the  place  of  his  usual  abode  in  this  state,  or  has  remained  absent  from  the  state,  or 
has  confined  himself  in  his  own  house,  or  concealed  himself  elsewhere,  with  design 
to  defraud  his  creditors,  as  is  believed,  and  that  the  defendant  has  not  left  a  clear 
fee-simple  estate  in  lands  or  tenements  within  this  commonwealth  sufficient  to  pay 
his  debts,  so  far  as  the  plaintiff  or  deponent  knows  or  believes;  which  oath  or 
affirmation  the  justice  of  the  peace  that  grants  such  writ,  is  empowered  and 
required  to  administer.  And  if  any  attachment  be  granted  out  otherwise,  or  con- 
traiy  to  the  true  intent  and  meaning  of  the  act,  the  justice  of  the  peace  so  grant- 
ing the  same,  shall,  for  every  such  offence,  forfeit  the  sum  of  one  hundred  dollars, 
for  the  use  of  him  or  her  that  will  sue  for  the  same.     Purd.  357-8. 

It  is  not  necessary  that  the  affidavit  to  ground  a  domestic  attachment  should  aver 
the  defendant's  residence.     1  M.  75.     But  an  affidavit,  which  states  the  cause8  for 

(a)  The  banknipt  law  of  1867  has  super-  cases  where  the  debts  of  the  defendant  amoant 
Nded  the  state  domestic  attachment  law,  in     to  more  than  $250.    26  Leg.  Int.  317. 
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^hioh  the  attachment  issued  in  the  alternative,  €,g.  that  the  defendant "  absconded 
or  departed  from  the  place  of  his  usual  ahode,  or  secreted  himself  with  design," 
&c.,  is  bad,  and  the  writ  must  be  quashed.   8  W.  144.    1  M.  75.   3  P.  L.  J.  307. 

In  an  action  for  maliciously  suing  out  i^  domestic  attachment,  it  is  enoagh  for 
the  defence,  that  the  suspiciousness  of  the  plaintiff's  conduct  had  made  recourse  to 
an  attachment  a  measure  of  reasonable  precaution,  irrespective  of  the  fraadukjit 
intention  of  the  debtor.   4  W.  &  S.  201. 

As  soon  as  the  justice  of  the  peace  before  whom  the  writ  of  attachment  is  letunh 
able,  accepts  the  constable's  return  thereof,  the  said  justice  shall  immediatelj 
appoint  two  substantial  freeholders  to  take  into  their  custody  the  goods  and  chattels 
attached,  for  which  they  shall  be  accountable  until  they  shall  dispose  of  the  same, 
as  directed  by  the  act  of  assembly.   Purd.  368. 

The  right  of  the  trustees  to  the  defendant's  goods  does  not  relate  back  to  the 
issuing  of  the  attachment,  as  in  cases  of  proceedings  in  the  common  pleas.  3  P.  R. 
230.  They  lA^  entitled  to  a  balance  in  the  sheriff's  hands,  after  satisfying  an 
execution.   3  P.  R.  389. 

Where  a  defendant  against  whom  a  domestic  attachment  had  issued,  transferred 
to  G.  a  check  for  the  payment  of  money,  which  G.  applied  to  the  payment  of  a 
debt  for  which  he  was  security  for  the  defendant,  it  was  held,  that  an  action  woold 
not  lie,  by  the  trustees,  against  G.,  to  recover  the  amount  of  the  check.  1  W.  & 
S.  108. 

The  justice  is  also  required  forthwith  to  publish  his  proceedings  by  advertise- 
ment in  the  most  public  places,  near  tl^e  late  dwelling-place  of  the  defendant,  and 
likewise  in  one  or  more  public  newspapers,  appointing  the  time  and  place  for  all 
the  creditors  of  the  person  against  whose  effects  and  estate  the  attachment  is 
granted,  to  appear,  then  and  there,  to  discover  and  make  proof  of  their  demands. 
And  if,  after  a  full  and  careful  examination,  it  shall  appear  that  there  is  a  just 
debt  due  to  any  person  from  the  said  defendant,  exceeding  the  sum  of  one  hundred 
dollars,  then  the  said  justice  shall  no  further  proceed,  but  shall  deliver  and  certify 
to  the  prothonotary  of  the  court  of  common  pleas  of  the  same  county,  the  said 
attachment,  and  all  proceedings  thereon  had  before  him ;  whereupon  further  pro- 
ceedings shall  be  had  in  the  court  of  common  pleas,  with  like  effect  as  if  the  writ 
of  attachment  had  issued  out  of  that  ^urt.   Purd.  358. 

When  any  attachment  shall  be  wanted  by  a  justice  of  the  peace,  no  second  or 
other  attachment  issued  by  the  said  justice,  or  by  any  other  justice  witbin  the 
same  county,  or  by  the  court  of  common  pleas  of  the  said  county,  shall  bind  or 
affect  the  property  of  the  defendant  within  the  county,  whilst  the  proceedings  in 
the  first  writ  of  attachment  remain  undetermined.   Ibid. 

When  the  justice  shall  accept  of  the  return  of  an  attachment  from  the  constable, 
and  it  shall  appear  to  him  that  any  cattle  or  other  chattels  necessary  to  be  main- 
tained at  expense,  or  any  perishable  goods,  have  been  attached,  it  shall  be  lawful 
for  the  justice  to  order  sale  of  them  to  be  made  by  the  freeholders,  within  ten  days ; 
of  which  public  notice  shall  be  given,  at  least  six  days  before  the  sale  thereof,  by 
advertisements  to  be  set  up  at  the  most  public  places  near  the  place  of  sale.  And 
the  money  arising  therefrom  shall  be  lodged  in  the  hands  of  the  freeholders,  to 
be  attached  or  distributed  among  the  creditors,  in  the  manner  directed  and  ap- 
pointed by  the  act.   Ibid. 

Perishable  goods  are  such  as  are  liable  to  perish  before  the  term  arrives  at  which 
the  trustees  are  authorized  to  sell.  Wines  and  liquors  are  not  such  periahable 
goods.  4  Am.  L.  J.  355.  But  a  shallop  was  ordered  to  be  sold  as  a  perishable 
commodity.   1  D.  379, 

If  no  debt  exceeding  one  hundred  dollars  shall  appear  to  be  due  from  the  de- 
fendant, then  the  goods,  chattels  and  other  effects  in  m^  hands  of  the  freeholders 
shall  be  brought  to  an  appraisement,  but  not  sold,  (except  changeable  or  perishable 
goods,)  until  the  expiration  of  three  months  from  the  granting  of  the  attachment, 
to  t;he  end  that  the  debtor  may  have  time  to  redeem  them,  if  he  see  fit 

But  if,  after  the  expiration  of  three  months,  the  debtor  shall  not  appear  and 
redeem  them,  on  notice  thereof  being  given  to  the  justice,  he  shall  forthwith  ord^ 
and  direct  the  said  freeholders  to  make  sale  thereof;  and  out  of  the  money  ari^g 
therefrom,  and  all  other  money  then  in  their  hands,  arising  ^m  any  part  of  the 
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defendant's  estate,  (reasonable  charges  first  deducted,)  to  make  payment  to  the  ere* 
d iters,  who  shall  appear  and  make  proof  of  their  debts  within  the  said  three  months, 
in  proportion  to  their  respective  debts,  and  the  overplus,  if  any,  to  be  returned  to 
the  owners.  But  before  any  such  sale  is  made,  the  freeholders  shall  give  at  least 
ten  days'  notice  thereof,  by  advertising  in  the  most  public  places  the  time  and  place 
of  such  sale.   Purd.  358-0. 

The  freeholders,  within  six  days  after  making  sale  and  distribution,  shall  render 
a  true  account  of  their  proceedings  to  the  justice  who  granted  the  attachment,  to 
be  by  him  kept  as  a  record  of  their  proceedings  therein.   Purd.  859. 

Justices  of  the  peace  and  aldermen  have  like  power  with  the  courts  of  common 
pleas,  to  dissolve  writs  of  attachment  in  cases  within  their  jurisdiction,  and  upon 
the  same  proofs ;  provided  application  be  made  for  that  purpose  within  twenty  days 
after  the  return  of  the  writ.   Ibid. 

A  domestic  attachment  may  be  dissolved  on  application  of  the  defendant,  sup- 
ported by  affidavit,  denying  the  allegations  upon  which  the  attachment  was  founded, 
and  the  justice  being  satisfied  that  the  defendant  was  not  liable  to  the  attachment. 
Purd.  355.  It  is  sufficient  to  give  notice  of  such  application  to  the  attaching 
creditor.  Notice  to  all  the  creditors  is  not  required.  The  parties  who  have  issued 
the  process  are  bound  to  support  it,  when  attached.   Ibid.   2  Y.  277. 

The  dissolution  of  an  attacnment  will  not  have  the  effect  of  invalidating  any  sale 
made  by  the  trustees,  or  of  any  payments  to  them.   Purd.  855. 

n.  Oath  or  afitbmation  priyiouslt  to  qrantinq  an  attachment. 

J.  D.] 

vs,    >  Attachment  not  exceeding  $100. 
R.R.) 
DA  UPHIN  COUNTY,  s». 

J.  D.,  of  the  township  of  S ,  in  the  county  of  Dauphin,  yeoman,  upon  his  solemn 

affirmation  doth  declare,  that  R.  R.,  of  the  same  township,  is  indebted  to  him  in  a  sum  not 
exc^ing  one  hundred  dollars,  and  that  the  said  R.  R.  has  absconded  from  the  place  of  his 
usual  ab^e  in  this  state,  with  desi^  to  defraud  his  creditors,  as  is  believed,  and  that  the 
said  R.  R.  has  not  left  a  clear  fee-simple  estate  in  lands  and  tenements  within  this  state 
sufficient  to  pay  his  debts,  so  far  as  the  said  J.  D.  knows  or  believes.  (Signed)  J.  D. 
Affirmed  and  subscribed.  May  Ist  1859, 
before  me,  J.  R.,  Justice  of  the  Peace. 

Domestic  attachment. 
DAUPHIN  COUNTY,  ts. 

The  Commonwaalth  of  PennsylTaniat 

To  the  Constable  of  the  Township  of  S        ,  in  the  County  of  Dauphin : 

We  command  you,  that  you  attach  R.  R.,  of  the  township  of  S        ,  in  the  county  afore- 

saidf  by  all  and  singular  his  goods^  and  chattels  or  effects,  in  whose  hands  or  possession 

soever  the  same  may  be  found  within  this  county,  so  that  be  appears  before  J.  K.,  one  of 

oar  justices  of  the  peace  in  and  for  the  said  county,  on  the  6tn  day  of  May  inst.,  at  nine 

o'clock  in  the  forenoon  of  that  day,  at  his  office  in  H township  aforesaid,  to  answer 

J.  D.  of  a  plea  of  debt  not  exceeding  one  hundred  dollars.  Hereof  fail  not.  Witness  the 
said  J.  R.  at  S- —  township  aforesaid,  the  first  day  of  May,  a.  d.  1859. 

J.  R.,  Justice  of  the  Peace,    [seal.] 

Constable  $  return, — ^Attached  one  feather  bed  and  bedding,  one  cow,  one  barrel  of  cider, 
six  Windsor  chairs,  one  iron  tea-kettle,  two  iron  pots  and  one  tub.  Attached  the  same  in 
the  hands  of  David  White,  of  Swatara  township,  tailor.  So  answers  L.  M., 

Constable  of  Swatara  township. 

Or  if  the  constable  cannot  find  property  of  the  defendant,  he  may  return, "  The  defend- 
ant has  no  goods  and  chattels  within  the  county  whereby  he  can  be  attached."  So 
answers,  &c. 

Appointment  or  freeholders. 
DAUPHIN  COUNTY,  u. 

To  R.  S.  and  D.  C,  of  S—  township,  greeting: 

Tou  are  hereby  authorised  and  required  to  take  into  your  custody  all  the  goods  and 
chattels  and  effects  of  R.  R.,  of  the  township  aforesaid,  cordwainer,  mentioned  in  the 
schedule  hereunto  annexed,  and  attached  at  the  suit  of  J.  D.,  for  which  you  are  to  bo 
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aooountable,  antil  the  same  shall  be  disposed  of  aooordinii;  to  law.  Given  ander  my  l^od 
and  seal  at  S         township  aforesaid,  the  7th  day  of  May,  a.  d.  1859. 

J.  R.,  Justice  of  the  Peace,     [sxal.] 

Summons  against  thi  qarnishee. 

DAUFEIN  COUNTZ  *»• 

The  Commonweeltli  of  PennsylTania, 
To  the  Constable  of  the  township  of  S— ,  in  the  County  of  Dauphin,  greedog : 
Wdbrbas,  J.  D.,  of  the  township  aforesaid,  yeoman,  upon  the  first  day  of  May  infit. 
obtained  an  attachment  from  J.  R.,  one  of  our  justices  of  the  peace  in  and  for  the  oountT 
aforesaid,  directed  to  jjrou,  wherein  you  were  commanded  to  attach  R.  R.,  of  the  said 
township,  by  all  and  singular  his  goods  and  chattels,  or  other  effects,  in  whoee  hands  or 
possession  soever  the  same  might  hQ  found  within  this  county,  to  answer  the  said  J.  D. 
of  a  plea  of  debt  not  exceeding  one  hundred  dollars.  And  whereas,  in  pursuance  of  tb« 
said  attachment,  you,  the  said  constable,  did  make  return  to  the  said  justice,  that  yoa  had 
attached  sundry  goods  and  effects  of  the  said  R.  R.  in  the  hands  of  D.  W.,  of  the  town- 
ship aforesaid,  according  to  a  schedule  of  the  same  goods  and  effects  annexed  to  the  said 
attachment.  These  are,  therefore,  to  command  jo\i  to  summon  the  said  D.  W.  to  appear 
before  the  said  J.  R.,  at  his  office,  in  the  township  aforesaid,  on  the  seventh  day  of  Maj 
inst.,  at  two  o'clock  in  the  afternoon  of  that  day,  to  show  cause,  if  any  hf  hath,  why  he 
■hould  not  yield  up  the  goods  and  effects,  attached  as  aforesaid,  in  his  hands  for  the  use  of 
the  creditors  of  the  said  R.  R.    Hereof  fail  not.    Witness  the  said  J.  R.,  at  S  lown- 

ship  aforesaid,  the  2d  day  of  May,  a.  d.  1859. 

J.  R.,  Justice  of  the  Peace,     [seal.] 

**  Served  on  the  within-named  D.  W.,  by  producing  to  him  the  orinnal  summons,  and 
uforming  him  of  the  contents  thereof."  L.  M.,  Constabld. 

Notice  to  the  creditors.  . 

Whkebas,  in  pursuance  of  an  Act  of  General  Assembly  of  the  commonwealth  of  Penn- 
Bylvania,  an  attachment  hath  been  eranted  by  the  subscriber,  one  of  the  justices  of  the 
peace  in  and  for  the  said  county  of  JDauphin,  at  the  instance  of  a  certain  J.  D.,  of  S 

township,  in  the  county  of  Dauphin,  against  a  certain  R.  R.,  of  the  township  of  S- ,  in 

the  county  aforesaid,  whereon  certain  goods  and  chattels  and  effects  of  toe  said  R.  R. 
have  been  attached  and  are  now  in  the  custody  of  R.  S.  and  D.  C,  of  the  said  township. 
This  is,  therefore,  to  give  notice  to  the  creditors  of  the  said  R.  R.  to  appear  on  the  Usoth 
day  of  May  1859,  at  the  house  of  W.  M.  of  the  township  aforesaid,  innkeeper,  then  and 
there  to  discover  and  make  proof  of  their  demands  agreeably  to  the  directions  of  the  sakl 
act.  J.  R.,  Justice  of  the  Peace,     [skal.] 

Order  to  freeholders  to  sell  changeable  and  perishable  goods. 
DAUFEIN  COUNTZ  ". 

To  R.  S.  and  D.  C,  of  S—  township,  greeting: 

Whereas,  among  other  articles  attached  as  the  property  of  R.  R.,  late  of  S—  town> 
ehip,  in  the  county  of  Dauphin,  and  now  remaining  in  your  custody,  until  further  orders, 
there  are  one  cow,  and  a  barrel  of  cider,  the  former  of  which  must  necessarily  be  main- 
tained at  expense,  and  both  are  liable  to  perish.  You  are,  therefore,  hereby  required  to 
make  sale  or  the  said  cow  and  barrel  of  cider  within  ten  days  from  this  date,  first  giving 
public  notice  thereof  at  least  six  days  before  the  sale  by  advertisements,  to  be  set  up  at 
the  most  public  places  near  the  place  of  sale.  Given  under  my  hand  and  seal  at  S 
towiiship  aforesaid,  the  10th  day  of  May,  a.  d.  1859. 

J.  R.,  Justice  of  the  Peace,     [sxal.] 

Form  of  appraisement. 

An  appraisement  of  the  several  goods  and  chattels  attached  at  the  suit  of  J.  D.  as  the 

property  of  R.  R.,  late  of  S township,  in  the  county  of  Dauphin,  cordwainer,  by  vir^ 

tue  of  the  warrant  of  J.  R.,  Esq.,  one  of  the  justices  of  the  peace  in  and  for  the  county 
of  Dauphin,  viz. : 

;     One  leather  bed  and  bedding,  valued  at $30.00 

One  brindled  cow 25.00 

Six  Windsor  chairs 3,00 

One  iron  tea-kettle •        .        •        .        .        1.00 

Two  iron  pots 1.40 

One  tub 50 

One  barrel  of  cider , 2.00 

June  1st,  A.  n.  1859. 

Appraiaed  by  us.  J.^a  an£TQ^..Jlppraiser,. 
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GiNERAL  ORDER  TO  FREEHOLDERS  TO  SELL; 

DAUPHIN  COUNTY,  u. 

To  R.  S.  and  D.  C,  of  S—  township,  greeting : 

Whkreas,  three  months  are  expired  since  the  goods,  chattels  and  effects  of  R.  R ,  lata 
of  the  township  of  S  aforesaid,  were  attached,  and  notice  hath  been  given  to  me  that 
the  said  R.  R.  nath  not  appeared  to  redeem  the  said  property.  Yon  are,  tnerefore,  hereby 
required  and  directed  to  make  sale  of  the  said  ^ods,  cnattels  and  effects,  and  out  of  the 
money  arising  therefrom,  and  all  other  money  m  yonr  hands  from  any  part  of  the  said 
R.  R.'s  estate  arising,  reasonable  charges  first  deducted,  you  are  to  male  paymcfnt  to  the 
creditors  of  the  said  R.  R.,  who  shall  have  appeared  and  made  proof  of  tlieir  debta  within 
the  said  three  months,  in  proportion  of  their  respective  debts,  returning  the  overplus,  if 
any,  to  the  said  R.  R.  But  before  any  s4le  shall  be  made,  you  are  to  give  at  least  ten 
days'  notice  thereof  by  advertbing  in  the  most  public  places  the  time  and  place  of  such 
sale ;  and  within  six  days  next  aOer  making  sale  and  distribution,  as  aforesaid,  you  are 
to  render  a  true  account  of  your  proeeedings  to  me.  Given  under  my  hand  and  seal  at 
S  township  aforesaid,  the  20tn  day  of  August,  a.  d.  1859. 

J.  R.,  Justice  of  the  Peace,    [seal.] 

Advertisement  of  sale. 

Public  noticb  is  hereby  given,  that  by  virtue  of  an  order  from  J.  R.,  on»  of  the  justices 
of  the  peace  in  and  for  the  county  of  Dauphin,  will  be  exposed  to  public  sale,  on  Monday 
the  12th  da^  of  September  next,  at  ten  o'clock  in  the  forenoon,  at  the  house  of  W.  M., 

innkeeper,  in  the  township  of  S ,  in  the  said  county,  one  feather  bed  and  bedding,  six 

Windsor  chairs,  one  iron  tea-kettle,  two  iron  pots,  and  one  tub,  attached  as  the  property 
of  R.  R.,  late  of  the  said  township,  oordwainer.  Attendance  will  be  given,  and  tne  terms 
of  sale  made  known,  by 

R.  S. )  Freeholders  duly 

September  1st  1859.  D.  C. }     appointed,  &c. 


M'ttdlCytU^ttt  against  absent  and  fraudulent  Debtors. 

I.  Attachments  against  non-resident  debt-  V II.  Form  of  plaintiff's  afiBdavit. 

ors.  Till.  Form  of  plaintiff's  bond. 

II.  Attachments  against  fraudulent  debt*  IX.  Form  of  attachment. 

ore.  X.  Forthcoming  bond. 

in.  Of  the  plaintiff's  bond.  XL  Affidavit  to  open  judgment. 

IV.  Service  of  the  attachment.  XII.  Notice  of  rehearing. 

V.  Proceedings  before  the  justice.  XIII.  Form  of  docket  entry. 
VL  Of  the  lien  of  the  attachment 

I.  Attachments  against  non-resident  debtors. 

Whenever  by  the  proyisions  of  the  twenty-fourth  section  of  this  act  no  capuxi 
can  issue,  [that  is,  for  ai^  demand  arising^from  contract^  except  for  money  collected 
by  a  public  officer,  or  for  official  misconduct,]  and  the  defendant  shall  reside  out 
of  the  county,  he  shall  be  proceeded  against  by  summons,  or  attachment,  return- 
able not  less  than  two,  nor  more  than  four  days  from  the  date  thereof,  which  shall 
be  served  at  least  two  days  before  the  time  of  appearance  mentioned  therein.  Act 
12  July  1842,  §  26.    Purd.  598. 

This  section  does  not  authorize  justices  of  the  peace  to  issue  attachments  against 
the  property  of  persons  not  residing  within  the  state.  1  H.  128.  See  4  N.  Y. 
384.  In  order  to  sustain  an  attachment  against  a  debtee  not  a  resident  of  the  same 
county  with  the  creditor,  the  applicant  must  give  bond  as  directed  by  the  27th 
section  of  the  act.    4  N.  Y.  254.    Cmtra^  15  Wend.  479.  23  Wend.  836. 

n.  Attachments  against  fraudulent  debtors. 
It  shall^e  the  duty  of  any  alderman  or  justice  of  the  peace  to  issue  an  attach* 
ment  against  any  defendant,  on  the  application  of  the  plaintiff,  in  any  case,  wherei 
by  the  provisions  of  this  act,  no  capias  can  issue^  upon  proof,  by  the  affidavit  of 
the  phuntiff,  or  some  other  person  or  persons,  to  the  satisfaction  of  the  alderman 
or  justice,  that  the  defendant  is  about  to  remove  from  the  county  any  of  his  pro- 
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perty  with  intent  to  defraud  his  creditors,  or  has  assigned,  disposed  of  or  sccreteA, 
or  is  about  to  assign,  dispose  of  or  secrete  any  of  his  propei  ty,  with  the  like  frsadc- 
lent  intent,  which  affidavit  shall  also  specify  the  amount  of  the  plaintiff's  cLuiil,  4ir 
the  balance  thereof,  over  and  above  all  discounts  which  the  defendant  may  hare 
against  him.   Act  12  July  1842,  §  27.   Purd.  598. 

The  plaintiff's  affidavit  must  state  with  precision  one  or  more  of  the  causes  ft? 
issuing  the  attachment,  mentioned  in  this  section ;  if  several  causes,  as,  for  instaoee, 
that  the  defendant  has  assigned  or  secreted  his  property,  with  the  intent  mentioned 
in  the  act,  are  set  forth  in  me  cUtemativey  the  affidavit  will  be  insufficient.  3  P.  L. 
J.  307.   1  M.  76.  8  W.  144.    4N.  Y.  885.    Contra,  11  N.  Y.  339. 

The  coi^ft  of  common  pleas  of  Philadelphia  county  have  decided,  that  a  defend- 
ant against  whom  an  attachment  has  been  issued,  under  the  act  of  1842,  may 
traverse  (or  deny)  the  cause  for  issuing  the  writ,  set  forth  in  the  plaintiff's  aS- 
davit.  The  proper  mode  of  so  doing  is  by  a  plea  in  abatement  McKinty  v.  Shore. 
Whether  the  defendant  was  about  to  remove  his  property,  is  matter  in  abatement, 
to  be  pleaded.  7  Humph.  465.  The  truth  of  the  facts  on  which  an  attachnoent  k 
founded,  can  be  investigated  only  on  a  plea  in  abatement,  and  not  on  a  motion. 

10  Missouri  3^0.  6  Ala.  139.  An  attacnment,  if  sufficient  on  its  face,  is  a  justi- 
fication to  the  officer  serving  it,  although,  in  fact,  issued  on  an  insufficient  affidavit 

11  H.  189.   1  Barb.  552.  24  Wend.  485. 

Irregularity  in  the  affidavit  and  bond  to  support  an  attachment,  should  be  taken 
advantage  of  by  motion  to  quash  the  attaclunent.  1  Morris  54.  And  although 
the  affidavit  made,  and  bond  executed  by  the  plaintiff  to  found  an  attachment  be 
defective,  the  defendant  waives  the  irregularity  by  appearing  and  confessing  jadg> 
ment.  3  P.  L.  J.  307. 

An  affidavit  to  found  an  attachment  set  forth  <^  that  the  said  defendants  were 
about  to  remove  their  property  from  this  state  to  the  injury  of  the  plaintiff:  this 
fact  was  traversed  by  plea  in  abatement,  and  under  this  issue,  the  defisndancs 
offered  to  prove  that  one  of  them  had  sufficient  unincumbered  personal  property  in 
the  state  to  discharge  the  plaintiff's  demand.  The  evidence  was  objected  to  and 
excluded  by  the  court :  ?ield,  that  the  court  erred  in  excluding  the  evidence.  5 
Oilman  21.  To  sustain  an  attachment  on  the  ground  that  the  debtor  *^  is  about  to 
remove  his  property  from  this  state  to  the  injury  of  such  creditor,"  two  things 
must  concur : yir«/,  the  debtor  must  be  about  to  remove  his  property  from  the  state; 
and  secondly y  such  removal,  if  effected,  must  be  to  the  injury  of  the  creditor.  The 
single  fact  that  he  is  about  to  remove  his  property  from  the  state  will  not  jnustiij  a 
creditor  in  seizing  it  by  attachment   Ibid. 

III.  Of  the  plaintiff's  bond. 

Provided,  That  before  such  attachment  shall  issue,  the  plaintiff,  or  some  one  in 
his  behalf,  shall  execute  a  bond,  in  the  penalty  of  at  least  double  the  amount  of  the 
claim,  with  good  and  sufficient  securities,  conditioned  that  in  case  the  plaintiff  shall 
fail  to  recover  a  judgment  of  at  least  one-half  the  amount  of  his  claim,  he  shall  pay 
to  the  defendant  his  damages  for  the  wrongful  taking  of  any  property  over  and  above 
an  amount  sufficient  to  satisfy  the  judgment  and  costs,  and  that  if  the  plaintiff  shall 
fail  in  his  action  he  shall  pay  to  the  defendant  his  legal  costs,  and  all  damages 
which  he  may  sustain  by  reason  of  the  said  attachment.  Act  12  July  1842,  S  27 
Purd.  598. 

There  must  be  at  least  two  sureties  to  the  bond,  besides  the  plaintiff;  wherever 
an  act  of  assembly  speaks  of  sureties  in  the  plural,  a  single  surety,  however  respon- 
sible, will  not  satisfy  the  requirements  of  the  law.  4  R.  32.  4  W.  21.  7  C.  522. 
But  see  8  W.  223.  No  one  but  the  defendant  can  take  advantage  of  a  defect  in  the 
bond.   11  H.  189. 

In  a  proceeding  by  attachment,  under  this  section,  where  the  justice  entered  a 
nonsuit  because  a  copy  had  not  been  served  on  the  defendant,  the  bond  given  bj 
the  plaintiff  is  binding  on  his  sureties,  even  though  the  clause  as  to/atinre  in  the 
action,  has  been  omitted  in  it.  Such  bond  is  not  void  against  a  surety  merely 
because  the  j>enalty  to  a  small  extent  exceeds  double  the  amount  of  the  plaintiffs 
ckim.  Nor  is  it  necessary  to  pursue  the  principal  in  such  bond,  before  having  re- 
course to  the  sureties.    2  H.  413.  Digitized  by  VjOC 
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IV.  Service  op  the  attachment. 

E^rery  sucli  attachment  shall  be  made  returnable  not  less  than  two,  nor  more  thjii 
four  days  from  the  date  thereof,  and  shall  be  served  by  the  constable  to  whom  the 
same  shall  be  directed  by  attaching  so  much  of  the  defendant's  property  not  exempt 
by  law  from  sale  upon  execution,  as  will  be  sufficient  to  pay  the  debt  demanded,  and 
by  delivering  to  him  a  copy  of  the  said  attachment  and  an  inventory  of  the  property 
attached,  if  he  can  be  found  in  the  county,  and  if  not  so  found,  then  by  leaving  a 
copy  of  the  same  at  his  place  of  residence,  with  some  adult  member  of  his  family, 
or  of  the  family  where  he  shall  reside ;  or  if  he  be  a  non-resident  of  the  county, 
and  cannot  be  found,  then  by  leaving  a  copy  of  said  attachment  and  inventory  with 
the  person  in  whose  possession  the  said  property  may  be.  Act  12  July  1842,  §  28. 
Pord.  598. 

An  attachment  under  this  act,  unlike  an  attachment  in  execution,  can  only  be 
levied  on  personal  chattels,  which  can  be  taken  into  the  manual  custody  of  the  con- 
stable, and  not  upon  debts  due  the  defendant,  or  rights  in  action.  8  C.  452.  Goods 
attached  are  in  the  custody  of  the  law,  and  cannot  be  distrained  for  rent.  4  W.  & 
S.  344.  Nor  can  they  be  taken  in  execution  by  process  issued  by  another  justice; 
a  sale  under  such  process  would  be  void,  and  pass  no  title  to  the  property.  1  Gr. 
172.  But  where  a  tenant's  goods  are  attached  and  removed  from  the  premises  by 
the  constable,  the  landlord  is  entitled  to  his  rent  out  of  the  proceeds  of  sale.  6  W. 
&S.  333. 

The  constable  shall  state  specifically  in  his  return  the  manner  in  which  he  shall 
have  served  such  attachment,  and  it  shall  be  his  duty  to  take  the  property  attached 
into  his  possession,  unless  the  defendant,  or  some  oth^  person  for  him,  shall  enter 
into  a  bond,  with  sufficient  surety,  in  the  penalty  of  double  the  amount  of  the 
claim,  conditioned  that  in  the  event  of  the  plaintiff  recovering  judgment  against  him, 
he  will  pay  the  debt  and  costs,  at  the  expiration  of  the  stay  of  execution  given  by 
law  to  tfeeholders ;  or  that  he  will  surrender  up  the  property  attached  to  any  officer 
having  an  execution  against  him  on  any  such  attachment.  Act  12  July  1842, 
§29.  Purd.  598. 

In  a  suit  by  attachment  prosecuted  against  two  persons,  as  joint  debtors,  the 
justice  has  no  right  to  proceed  and  render  judgment,  where  the  return  of  the  con- 
stable only  shows  a  service  of  the  attachment  on  one  of  the  defendants,  but  is  silent 
as  to  service  on  the  other,  and  where  the  defect  is  not  cured  by  an  appearance.  2 
N.  Y.  110.  In  all  cases  where  an  attachment  is  issued  by  a  justice^  it  is  the  duty 
of  the  constable  to  attach  the  goods  of  the  defendant,  make  an  inventory  of  the  pro- 
perty seized,  and  serve  a  copy  of  the  attachment  and  inventory  on  the  defendant 
personally,  if  he  can  be  found  in  the  county.  If  he  cannot  be  found  in  the  county, 
the  copy  must  be  lefl  at  his  last  place  of  residence ;  or  if  he  have  no  place  of  resi- 
dence in  the  county,  vrith  the  person  in  whose  possession  the  goods  are  found :  and 
the  return  of  the  officer  must  "  state  specifically  whether  such  copy  wafiH)r  was  not 
personally  served  upon  the  defendant."     Ibid.  112. 

V.   Proceedings  before  the  justice. 

If  such  attachment  shall  be  returned  personally  served  upon  the  defendant,  at 
least  two  days  before  the  retdrn  day  thereof,  the  alderman  or  justice  shall,  on  the 
return  day,  proceed  to  hear  and  determine  the  same,  in  the  same  manner  as  upon  a 
summons  returned  personally  served ;  but  if  the  same  shall  not  have  been  so  served, 
Uie  alderman  or  justice  shall  issue  a  summons  against  the  defendant,  returnable  as 
summonses  issued  by  justices  of  the  peace  are  now  by  law  returnable ;  and  if  the 
said  summons  shall  be  returned  personally  served,  or  by  leaving  a  copy  at  the  resi- 
dence of  the  defendant,  or  that  the  defendant,  after  diligent  inquiry,  cannot  be 
found  in  the  county,  then  in  either  case  the  alderman  or  justice  of  the  peace  shall 
proceed  to  hear  and  determine  the  cause,  in  the  same  manner  as  upon  a  summons 
personally  served.     Act  12  July  1842,  §  30.   Purd.  598. 

Any  defendant,  against  whd^  a  judgment  shall  have  been  rendered  in  any  case 
where  the  attachment  or  summons  shall  not  have  been  personally  served,  may, 
within  thirty  days  after  the  rendition  of  the  same,  apply  to  the  alderman  or  justice 
rendering  the  same  for  a  hearing  of  the  matter,  and  if  he,  or  some  other  person; 
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knowing  the  facts,  shall,  for  him,  make  an  affidavit,  settiog  forth  that  he  has  & 
jnst  defence  to  the  whole  or  part  of  the  plaintiff's  demand,  it  shall  be  the  duty 
of  the  alderman  or  justice  to  open  the  judgment,  and  give  notice  to  the  plab- 
tiff  of  the  time  when  he  will  hear  the  parties,  which  time  shall  not  be  less  thia 
four,  nor  more  than  eight  days  distant.  On  the  said  hearing,  the  justice  shall 
proceed  in  the  manner  directed  in  the  thirtieth  section  of  this  act     Ibid.  §  31. 

The  privilege  of  a  rehearing  given  by  this  section  does  not  apply  to  actiocis 
originally  commenced  by  summons.    1  Phila.  R.  515. 

A  judgment  obtained  before  any  alderman  or  justice,  in  anv  snit  commenced  by 

attachment,  when  the  defendant  shall  not  be  personally  served  with  the  attachmest 

or  summons,  and  shall  not  appear,  shall  be  only  presumptive  evidence  of  iodebled- 

ness,  in  any  $ctre  facias  that  may  be  brought  thereon,  and  may  be  disproved  by  tht 

defendant;  and  no  execution  issued  upon  such  judgment  shaU  be  levied  upon  acj 

other  property  than  such  as  was  seized  under  the  attachment,  nor  shall  any  defei^ 

ant,  in  such  case,  be  barred  of  any  set-off  which  he  may  have  against  the  plainti£ 

Act  12  July  1842,  §  32.   Pur4.  599. 

0\  |A)  The  defendant  in  a  suit  commenced  by  attachment,  under  this  act,  is  eotitJed  to 

^  the  benefit  of  the  $300  exemption  law,  if  the  judgment  be  founded  on  a  oontraet 

/    i^     18  Leg.  Int.  68. 

This  act  shall  not  be  construed  to  extend  the  jurisdictTon  of  justices  of  the  peace 
and  aldermen  to  demands  above  one  hundred  dollars,  and  the  same  right  which  h 
given  to  the  parties  respectively,  to  appeal  from  the  decision  of  an  alderman  or 
justice  of  the  peace,  by  the  act  of  the  twentieth  day  of  March,  one  thousand  eigbt 
hundred  and  ten,  relating  tp  the  proceedings  of  justices  of  the  peace,  is  hereby 
given  to  the  parties  respectively,  in  proceedings  upon  summons  or  attftchmeots 
issued  by  aldermen  or  justices  of  the  peace,  under  tnis  act.  And  all  and  singukr 
the  provisions  of  the  said  act,  and  its  several  supplements  not  hereby  expressly 
repealed,  and  not  inconsistent  with  the  provisions  of  this  act,  are  hereby  decLired 
to  be  in  full  force,  and  to  apply  to  the  provisions  of  this  act,  so  far  as  the  saioe 
relates  to  proceedings  before  aldermen  or  justices  of  the  peace,  and  to  the  powers 
of  the  courts  of  record  over  the  proceedings  of  justices  of  the  peace.  Act  12  July 
1842,  §34.   Purd.  599. 

VI.  Op  the  lien  op  the  attachment. 

No  attachment  hereafler  issued  by  any  alderman  or  justice  of  the  peace  of  this 
commonwealth,  in  pursuance  of  the  twenty-seventh  section  of  the  act,  entitled  "As 
act  to  abolish  impnsonment  for  debt  and  to  punish  fraudulent  debtors,"  approved 
the  twelfth  day  of  July,  Anno  Domini  one  thousand  eight  hundred  and  forty^two, 
shall  remain  and  continue  a  lien  on  the  property  attached  for  a  longer  period  thao 
sixty  days,  from  and  after  the  time  when  the  plaintiff  might  legally  have  had  exec& 
tion  issued  on  said  judgment;  but  the  said  property  shall,  after  the  expiration  of  the 
said  time,  be  discharged  from  such  attachment :  Frovidedy  that  the  said  property 
shall  remain  liable  to  be  seized  and  taken  in  execution  as  in  other  oases:  A»d 
provided  further,  that  whenever  an  appeal  shall  be  entered  and  taken  from  iht 
judgment  of  the  justice,  the  lien  on  .  the  property,  attached  as  aforesaid,  shaU 
remain  for  the  period  of  sixty  days  afler  final  judgment.  Act  22  March  1850, 1 1. 
Purd.  599. 

If  the  defendant,  in  case  of  an  appeal,  desire  to  relieve  his  goods  irom  the  lien  of 
the  attachment,  he  must,  in  addition  to  the  usual  bail  on  appeal,  also  give  a  bond, 
under  the  29th  section  of  the  act,  for  the  forthcoming  of  the  property  attached,  to 
answer  any  execution  in  the  case,  afler  final  judgment ;  in  default  of  which,  the 
goods  will  still  remain  in  the  custody  of  the  officer. 

Vrr.  Form  op  plaintipp's  afpidavit. 
COUNTY  OF  PERRZ  w. 

On  this  twentieth  day  of  May  1859,  before  me  the  subscriber,  one  of  the  jusdces  otiht 
peace  in  aid  for  the  county  of  Perry,  personally  appears  A.  B.,  and  being  dalj  8wor% 
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Bidth,  Uiat  C.  D.  is  justly  indebted  to  him  in  the  sum  of  fif^  dollars,  for  goods  sold  and 
delivered  by  this  deponent  to  the  said  0.  D.,  over  and  above  all  discounts  which  the  said 
C.  D.  may  have  agamst  him.    And  ^at  the  said  G.  D.  is  about  to  remove  his  personal 

Sroperty,  va.,  his  household  furniture,  from  this  oounty,  with  intent  to  defraud  his  ore- 
itors.  A.  B. 

Sworn  and  subscribed  before  me,  the  day  and  year  aforesaid, 
J.  R.,  Justice  of  the  Peace. 

The  terms  of  tbe  affidavit  may  be  varied  according  ^o  the  oircomstances  of  the 
case,  by  stating  tbat  the  defendant  bas  assigned  and  disposed  of,  or  tbat  be  has 
secreted  bis  property,  witb  intent  to  defraud  his  creditors,  or  tbat  be  is  about  to  do 
eitber  of  these  acts,  witb  the  like  fraudulent  intent ;  but  care  must  be  taken  not  to 
state  more  than  one  cause  for  the  attacbment  in  the  alternative,  or  the  proceedings 
will  be  set  aside  on  certiorari,  Jf  the  defendant  bas  been  guilty  of  more  than  one 
of  the  acts  mentioned,  tbey  should  both  be  distinctly  set  forUi  in  the  conjunctive. 
3  P.  L.  J.  307.   1  M.  75.  3  W.  144. 

VIII.  Form  or  plaintiff's  bond. 

Know  all  mbn  by  these  presents,  that  we,  A.  B.,  E.  F.,  and  G.  H.,  all  of  the  county 
of  Perry,  are  held  and  firmly  bound  unto  G.  D.,  of  the  same  county,  in  the  sum  of  one 
hundred  dolkrs,  lawful  money  of  the  United  States  of  America,  to  be  paid  to  the  said  0. 
D.,  his  certain  attorney,  executors,  administrators  or  assigns,  to  which  payment  well  and 
trnly  to  be  made,  we,  and  each  of  us,  do  bind  ourselves,  and  each  of  us,  our  and  each  of 
our  heirs,  executors  and  administrators,  jointly  and  severally,  firmly  by  these  presents. 
Sealed  with  our  seals,  dated  the  twentieth  day  of  May,  Anno  I)omini,  one  thousand  eight 
hundred  and  fifty-nine.  Whereas  the  said  A.  B.  hath  this  day  made  application  to  J.  K., 
Esquire,  one  of  Uie  justices  of  the  peace  in  and  for  the  county  of  Perry,  for  an  attach- 
ment against  the  said  C.  D.,  to  recover  the  sum  of  fifty  dollars,  alleged  to  be  due  and 
owine  to  the  said  A.  B.  by  the  said  G.  D.  Now  the  condition  of  this  obligation  is  such, 
tbat  if  the  said  A.  B.  shall  fail  to  recover  a  pudgment  against  the  said  G.  1).  of  at  least 
one-half  tbe  amount  of  his  said  claim,  and  the  said  A.  B.  shall  pay  to  the  said  G.  D.,  his 
executors,  administrators  or  assigns,  all  damages  that  shall  accrue  ror  the  wrongful  taking 
of  any  properW  over  and  above  an  amount  sufficient  to  satisfy  the  judgment  and  costs,  in 
the  saia  suit  of  attachment ;  or  if  tl|e  saidf  A.  B.  shall  fail  in  his  action,  and  shall  pay  to 
the  said  G.  D.  his  legal  costs  and  all  damagel  which  he  may  sustain^by  reason  of  said 
attachment,  then  this  obligation  to  be  void,  otherwise  to  be  and  remain  m  full  force  and 
virtue. 

Sealed  and  delivered  in  the  presence  of  A.  B. 

J.  B.,  Justice  of  the  Peace.  £.  F. 


G.H. 


SEAL. 
8IAL. 
SEAL. 


IX.  Form  of  attachbixnt. 

PERRY  COUNTY,  ss. 

The  Commenwealth  of  Pennsylvaniay 

To  the  Gonstable  of  E Township,  or  to  the  next  Gonstable  of  the  said  Gounty  most 

convenient  to  the  defendant,  greeting : 

Wx  ooMXAin)  you  that  you  attach  G.  D.  by  all  and  singular  his  goods  and  chattels,  in 
whose  hands  or  possession  soever  the  same  may  be  found  within  the  said  county  of 
Perry,  so  that  he  be  and  appear  on  the  twenty-fourth  day  of  May,  a.  n.  1859,  at  ten 
o'clock  in  the  forenoon,  before  J.  R.,  one  of  our  justices  of  the  peace  in  and  for  the  said 
county,  to  answer  A.  B.  in  a  plea  of  debt  or  demand,  arising  from  contract  eiUier  express 
or  implied,  wherein  the  said  plaintiff  claims  the  sum  of  fifty  dollars.  Witness  our  said 
justice,  who  hath  hereunto  suoscribed  his  name,  and  affixed  his  se^Ll,  the  twentieth  day 
of  Blay,  in  the  year  of  our  Lord  one  thousand  eight  hundred  and  fifty-nine. 

J.  R.,  Justice  of  the  Peace,    [seal.] 

The  aUaobment  must  be  served  by  tbe  constable,  by  taking  actual  possession  of 
the  defendant's  goods,  unless  a  forthcoming  bond  be  given,  and  by  delivering  to  the 
defendant^  or  leaving  at  his  residence  witb  an  adult  member  of  ma  fiunily,  or  if  be 
be  a  n<m-resident  and  oannot  be  found,  witb  tbe  person  in  wboae  possession  tbe  piro- 
perty  msj  be  found,  a  copy  of  tbe  attacbment,  and  also  an  inventory  of  the  goods 
attached ;  all  which  must  be  specifically  stated  in  his  return;  or  the  proceedings  will 
be  liable  to  reversal  on  ctrtiorarL  ^^  f 
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Betum  of  the  ConsiahU,'~''Bj  virtue  of  the  within  attachment,  on  the  20th  day  of  Haj, 
1859, 1  attached  one  sofa,  oue  bureau,  and  twelve  mahogany  chairs,  of  the  defendant,  to 
whom  I  delivered  a  true  copy  of  the  said  attachment,  and  an  inventory  of  th«  goods 
attached.  I  also  return,  that  the  defendant  has  given  bond  (hereunto  annexed)  for  tfat 
forthcoming  of  the  said  goods  to  answer  any  execution  in  this  suit. 

S.  S.,  Constable. 

X.    FORTHOOMINO  BOND. 

Know  all  men  by  these  presents,  that  we,  C.  D.  and  T.  Z.,  are  held  and  firmly  bound 
unto  A.  B.  in  the  sum  of  one  hundred  dollars,  lawful  money  of  the  United  Steles  of 
America,  to  be  paid  to  the  said  A.  B.,  his  certain  attorney,  executors,  administrators  or 
assigns ;  to  which  payment  well  and  truly  to  be  made,  we,  and  each  of  us,  do  bind  oai^ 
selves,  and  each  of  us,  our  and  each  of  our  heirs,  executors  and  administrators,  firxnlr  bv 
these  presents.    Sealed  with  our  seals,  dated  the  20th  day  of  May  1859.    Whereas,  S,  ^ 

constable  of  £ township,  in  the  county  of  Perry,  by  virtue  of  a  writ  of  attacbmest 

issued  by  J.  R.,  Esquire,  one  of  the  justices  of  the  peace  in  and  for  the  sud  ooonty,  at 
the.  suit  of  the  said  A.  B.  against  the  said  C.  D.,  for  the  sum  of  fifty  dollars  claimed  by 
the  said  A.  B.,  has  attached  one  sofa,  one  bureau,  and  twelve  mahogany  chairs,  of  ik^ 
said  C.  D.  Now  the  condition  of  this  obligation  is  such,  that  if  in  the  event  of  the  said 
A.  B.  recovering  judgment  against  the  saidC.  D.  in  the  said  attachment  suit,  he,  the  said 
C.  D.,  shall  pay  the  amount  of  the  s^d  judgment  with  intewst  and  coets,  at  the  ez|ttra- 
tion  of  the  stay  of  execution  given  by  law  to  freeholders,  or  if  he  shall  surrender  ap  the 
said  propertv  attached,  to  any  officer  having  an  execution  against  him  on  such  attach- 
ment, then  this  obligation  to  be  void,  or  else  to  be  and  remun  in  full  force  and  virtaeu 

Seided  and  delivered  in  the  presence  of  CD.    [sxai^I 

S.  S.,  Constable.  Y.  Z.    [skai^J 

One  snrety  ia  sufficient  to  this  bond.  If  the  attacbment  be  not  served  personal! jf 
on  the  defendant,  the  magistrate  is  required  to  issue  a  summons  against  mm,  in  tbe 
usual  form ;  and  if  the  summons  also  be  returned  without  having  been  personally 
served,  although  the  justice  may  proceed  to  give  judgment,  and  issue  execution 
against  the  goocU  attached;  yet,  if  the  defendant,  in  such  case,  apply  for  a  rehear- 
ing, within  thirty  days,  and  an  affidavit  be  made  that  he  has  a  just  defence  to  the 
whole  or  part  of  the  claim,  it  is  the  duiif  of  the  justice  to  open  the  judgment,  and 
give  notice  to  th^  plaintiff  of  the  time  when  be  will  bear  tbe  parties,  not  lees  than 
K>ur,  nor  more  than  eight  days  distant. 


XI.  Atodavit  to  open  jitdomint. 
A.B.] 

V8.    y  Before  Justice  J.  R. 
C.  D.j 

C.  D.,  the  above-named  defendant,  being  duly  sworn,  saith  that  he  has  a  just  defence 
to  the  whole  of  the  plaintiff's  claim  in  this  case.  C.  D. 

Sworn  and  subscribed  before  me,  this  10th  day  of  June,  a.  n.  1859. 
J.  R.,  Justice  of  the  Peace. 


XII.  Notice  or  rxheabino. 
A.B.] 

V8,    \  Before  Justice  J.  R. 
C.  D.j 

C.  D.,  the  above-named  defendant,  having  appeared  before  me  this  tenth  day  of  June. 
A.  n.  1859,  and  made  oath  that  he  has  a  just  defence  to  the  whole  of  the  plaintiff's  claim, 
I  have  opened  the  judgment  rendered  against  him,  according  to  the  provisions  of  tbe  Act 
of  Assembly  in  such  case  made  and  provided,  and  have  appointed  the  15th  day  of  June 
1859,  at  ten  o'clock  in  the  forenoon,  to  hear  the  said  parties,  at  which  time  you  are  hereby 
required  to  appear  befi>re  me,  and  make  proof  of  your  claim  against  the  said  defendant. 
Witness  my  hand  and  seal,  this  10th  day  of  June,  a.  n.  1859. 

J.  R.,  Justice  of  the  Peace,    [seal  J 

To  A.  B.,  Plaintiff  above  named. 
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Xin.  Form  of  docket  entry. 

Civil  suit. — May  20th  1869,  plaintiff  appears  and  makes 
affidavit  that  the  defendant  is  justly  indebted  to  him  in  the  sum 
of  150,  for  foods  sold  and  delivered,  over  and  above  all  discounts, 
&c.,  and  that  the  defendant  is  about  to  remove  his  personal 
property  from  the  county,  with  intent  to  defraud  his  creditors. 
Same  day,  bond  filed  and  attachment  issued,  returnable  the 
24th  inst,  at  10  a.  m.  S.  S.,  constable,  returned  on  oath, 
"  Attached  defendant's  goods,  and  served  copy  and  inventoir 
on  J.  K.,  the  person  in  whose  possession  the  same  were  found, 
defendant  being  a  non-resident  and  not  found  within  the 
county."  May  24th  1869,  summons  issued,  returnable  the  29th 
inst.,  at  10  a.  m.  S.  S.,  constable,  returned  on  oath,  "  Defend* 
ant,  after  diligent  inquiry,  cannot  be  found  in  the  county/' 
May  29th  1869,  plaintiff  appears  and  claims  (60  for  goods  sold 
and  delivered  to  defendant.  Defendant  does  not  appear.  T. 
S.  sworn  for  pldntiff.  After  hearing,  judgment  puolicly  for 
plaintiff,  for  $50  and  costs.  Same  day,  execution  issued.  S. 
S.,  constable.  June  10th  1869,  defendant  appears  and  makes 
oath  that  he  has  a  just  defence  to  the  whole  or  plaintiff's  claim. 
Judgment  opened  and  execution  superseded,  and  notice  issued 
to  maintiff  to  appear  on  the  15th  inst.,  at  10  a.  m.  S.  S.,  con- 
staole,  returned  on  oath,  "  Served  on  plaintiff  personally." 
June  15th  1869,  parties  appear.  T.  S.  sworn  for  plaintiff.  R. 
M.  sworn  for  defendant.  After  hearing,  judgment  publicly  for 
nlaintiff,  for  $50  and  costs.  Same  day,  de^ndant  enters  bail 
tor  stay  of  execution.  Bail  justified.  1  am  held  in  $100,  con- 
ditioned for  the  payment  of  this  judgment,  in  the  event  that 
the  defendant  fail  to  jpay  the  same  at  the  expiration  of  six 
months  from  the  rendition  thereof. 

(Signed)  S.  E. 

Dec.  10th  1869,  money  paid  into  office  by  defendant. 
Received  satisfaction. 

(Signed)  Adam  Bbowk. 


^ttacl^ment  in  lExecutton. 


YI.  Recognisance. 
VII.  Interrogatories  to  garnishee. 
VIII.  Rule  on  garnishee  to  answer. 

IX.  Answers  of  garnishee. 
X.  Execution  against  garnishee. 

XI.  Docket  entry. 


L  Acts  regulating   attachments  in  execu- 

tiOQ. 

n.  What  nay  be  attached  in  execution. 
m.  pTDoeedingB  on   attachments   in   execu- 
tion. 
IT.  Attadunent  to  levy  debts. 
V.  Ailidavit  to  levy  stock. 

I.  Act  of  16  June  1836.  Purd.  434. 

SiCT.  32.  The  proceedings  to  levy  an  execution  upon  stock,  debts  and  deposits 
tf  noiiey  belonging  or  due  to  the  defendant,  shall  be  as  follows,  to  wit: 

In  the  case  of  stock,  if  it  shall  be  held  in  another  name  (a)  than  that  of  the  real 
ovner  thereof,  the  plaintiff  shall  file  in  the  office  of  the  prothonotary  of  the  court 
[or  JQsdee],  an  affidavit,  stating  that  he  verily  believes  such  stock  to  be  really  the 
Ipopertjof  the  defendant,  and  shall  enter  into  a  recognisance  with  two  sufficient 
I^Btties,  oooditioned  for  the  paymeai  of  such  damages,  as  the  court  [or  justice] 
jiH^adJadge  to  the  party  to  whom  such  stock  shall  really  belong,  in  ease  such  stock 
Aiild  not  be  the  property  of  the  defendant.  (6) 

pany.  4  H.  295.  Or  the  plaintiff  may  pro- 
ceed by  attachment,  nnder  this  act.  14  Wr. 
S14.     4  Phila.  29. 

(6)  The  third  section  of  the  act  of  29  March 
1819,  which  has  been  partially  sapplied  by  the 
acts  in  the  text,  bat  which  may  be  useful  in 
construing  the  laws  now  in  force,  pro  "" 


I 

I  (s)  Where  the  defendant  holds  stock  in  his 
•■■  lime  the  proceedings  may  be  under  the 
m  »  Kirch  1819,  {  2  (Purd.  436),  which 
i  I^P"^  that  such  stock  shall  be  liable  to  be 
in  execution  and  sold,  in  the  same 
SI  other  goods  and  chattels,  subject 
tttjdeU  due  by  the  defendant  to  the  com- 


I 
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Sect.  83.  Upon  the  filing  of  such  an  affidavit  and  reoognisaaoe,  it  BbaH  be 
lawful  for  the  prothonotaxy  [or  jostioe]  to  issue  process,  in  the  nature  ci  an  attadi- 
ment)  agiunst  such  stock,  with  a  clause  of  summons  to  the  person  in  whose  name 
the  same  may  be  held,  in  the  nature  of  a  writ  of  tetre/ctcicu  against  gamialieee  in  a 
foreign  attachment,  and  thereupon  the  plaintiff  may  proceed  to  judgi^nt,  exeeutioa 
and  sale  of  the  said  stock,  in  the  manner  allowed  in  cases  of  foreign  sttacbment 
against  personal  estate. 

Sect.  34.  The  like  proceedings  may  be  had  against  stock  owned  bj  a  defend- 
ant,  and  held  in  his  own  name,  without  the  affidavit  and  recogniaanoe  afive- 
said ;  and  if  any  person  shall  claim  to  be  the  owner  of  such  stock,  he  mftj,  npoc 
filing  an  affidavit  that  the  stock  is  really  his  property,  and  entering  into  a  reeogni- 
sance  with  two  sufficient  sureties,  conditioned  for  the  payment  of  such  damages  as 
the  court  for  justice]  may  adjudge  to  the  plidntiff,  if  such  stock  should  really  belong 
to  the  defendant ;  the  court  for  justice]  shall  admit  him  to  become  a  party  npoo  tht 
record,  and  take  defence,  in  like  manner  as  if  he  was  made  garnishee  in  the  writ 

Sect.  85.  In  the  case  of  a  debt  due  to  the  defendant,  or  of  a  dejKsnt  of 
money  made  by  him,  or  of  goods  or  chattels  pawned,  pledged  or  demised  as  afive- 
said,  the  same  may  be  attached  and  levied  in  satLsfaotion  of  the  judgment  in  tl^ 
manner  allowed  in  the  case  of  a  foreign  attachment,  but  in  such  case,  a  clanae  is 
the  nature  of  a  scire  facias  against  a  garnishee  in  a  foreign  attachment,  sliaU  be 
inserted  in  such  writ  of  attachment,  requiring  such  debtor,  depositary,  bailee,  pawnee, 
or  person  holding  the  demise  as  aforesaid,  to  appear  at  die  next  term  of  the  court, 
or  at  such  other  time  as  the  court  [or  justice]  from  which  such  process  maj  issue 
shall  appoint,  and  show  cause  why  such  judgment  shall  not  be  levied  of  the  effe^ 
of  the  defendant  in  his  hands. 

Sect.  86.  It  shall  be  the  duty  of  the  officer  charged  with  the  execation  of 
such  writ,  to  serve  a  copy  thereof  upon  the  defendant  in  such  judgment,(a)  and 
upon  every  person  and  corporation  within  his  proper  county  named  in  the  said  writ 
of  attachment,  in  the  manner  provided  for  the  service  of  a  writ  of  summons  in  a 
personal  action. 

Sect.  37.  From  and  after  the  service  of  such  writ,  all  stock  belonging  to  the 
defendant  in  the  corporation  upon  which  service  shall  be  so  made,  and  all  debts 
and  deposits  of  money,  and  all  other  effects  belonging  or  due  to  defendant  by  the 
person  or  corporation  upon  which  service  shall  be  maae,  shall  remidn  attached  in 

as  follows :  '*  Whereas,  it  sometimes  happens  laws  of  this  commonwealth  prooeedinga  now 
that  the  stook  of  such  bodies  corporate  is  held  are  or  hereafter  may  be  prescribed  in  cmaee  of 
in  another  name  or  names^  than  those  of  the  foreign  attachments  against  personal  aetate : 
real  owner  or  owners  thereof,  and  it  is  jast  and  upon  judgment  b^g  had  in  fitvoor  of  the 
that  stock  so  held  shonld  be  made  liable  for  plaintiff  in  any  such  suit,  exoeatio>n  may 
the  debt  of  the  real  owner  or  owners ;  there-  issue  immediately  for  the  sale  of  such  atoek 
fore, — Whenerer  any  plaintiff  or  creditor  shall  in  the  same  manner  that  goods  and  ohattela 
file  an  affidavit  with  the  prothonotary  of  the  are  sold  on  writs  of  fieri /aeia»  :  Frwided,  that 
court,  alderman  or  magistrate,  in  which  or  in  case  of  a  judgment  before  a  justioe  of  the 
before  whom  such  plaintiff  or  creditor  has  peace  or  alderman,  where  the  amooat  in  eon- 
instituted,  or  is  about  to  institute  a  suit,  troversy  shall  exceed  fiTe  dollars  and  tlurty- 
stating  that  he  Terily  belieTcs  such  stock  to  be  three  cents,  an  appeal  shall  be  allowed  to  th« 


really  and  bonA  fide  the  property  of  the  debtor    court  of  common  pleas,  agreeably  to  the  i 
against  whom  such  suit  has  been,  or  is  about    rules  and  regulations  now  or  hereafter  to  be 


to  be  brought,  and  also  shall  enter  into  a  prescribed  for  grantin^^  appeals  in  otker  < 

recognisance  with  two  sufficient  sureties  con-  cognisable  before  a  justice  of  the   pei 

ditioned  for  the  payment  of  such  damages,  as  Purd.  486.     It  will  be  perceived  that  tliia  act 

such  court,  alderman  or  magistrate,  may  ad-  enables  a  creditor  to  attach  stock  held  in  the 

judge  to  the  party  or  parties  to  whom  such  name  of  another  person  than  the  real  owiicr, 

stock  shall  really  belong,  in  case  such  stock  not  only  where  he  has  obtained  a  jodgmeat, 

should  not  be  the  property  of  such  debtor ;  it  but  also  by  original  process  of  attachment, 

shall  and  may  be  lawfiil  for  such  court,  alder-  where  he  is  about  to  institute  a  suit  ngainei 

man  or  magistrate,  to  cause  to  be  issued  pro-  the  defendant,  on  making  the  affidavit,  mad 

cess  in  the  nature  of  a  foreign  attachment  giving  the  security  therein  provided, 

a^^nst  such  stock,  and  to  summon  as  gar-  (a)  By  the  subsequent  act  of  20  Blarch  1845 

nishee  the  person  or  persons  in  whose  name  (Purd.  486),  service  on  the  defendant  ia  dis- 

or  names  the  same  shall  be  held,  and  proceed  pensed  with  where  he  resides  out  of  the  oonnty, 

against  the  said  stock  and  such  garnishee,  in  or  service  cannot  be  effected  on  him  by  th« 

aU  respects  in  the  same  manner  as  by  the  officer  within  his  baUiwi^. 
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the  handis  of  suoh  corporation  or  perBon,  in  the  manner  heretofore  practised  and 
allowed  in  the  case  of  foreign  attaclunent 

Sect.  38.  If  judgment  shall  be  given  for  the  plaintiff  in  such  attachment,  it  shall 
be  lawful  for  him  to  have  execution  thereof  as  rollows,  to  wit : 

If  the  property  attached  be  stock  in  a  corporation  as  aforesaid,  the  execution  shall 
be  by  a  writ  of  fieri  facicu,  [the  common  execution  issued  by  justices,]  against  the 
original  defendant,  by  virtue  of  which  such  stock,  or  so  much  ihereof  as  shall' be 
necessary  to  satisiy  the  judgment  and  costs,  may  be  sold  by  the  sheriff  [or  constable], 
as  in  other  cases. 

If  the  property  attached  be  a  deposit  in  money  or  «  debt  due  as  aforesaid,  execu- 
tion shall  be  had  in  the  manner  allowed  in  the  case  of  effects  in  the  handa  of  a 
garnishee  in  a  foreign  attachment. (a) 

Act  13  April  1843.  Purd.  435. 
Sect.  10.  All  legacies  given  [and  lands  devised]  to  any  person  or  persons,  and 
any  interest  which  any  person  or  persons  may  have  in  [real  or]  personal  estate  of 
any  decedent  by  will  or  otherwise,  which  are  subject  to  foreign  attachment  by  the 
act  of  twenty-seventh  of  July,  one  thousand  eight  hundred  and  forty-two,  entitled 
"  An  act  to  enable  creditors  to  attach  legacies  and  propertv  in  the  hands  of  execu- 
tors and  administrators,  and  for  other  purposes,"  (Jti)  shall  be  subject  to  be  attached 
and  levied  upon,  in  satisfaction  of  any  judgment,  in  the  same  manner  as  debts  due 
are  made  subject  to  execution  by  the  thirty-second  section  of  the  act  of  sixteenth 
June,  eighteen  hundred  and  thirty-six,  entitled  "  An  act  relating  to  executions ;" 
Provided f  That  the  plaintiff  in  said  judgment  shall  tender  to  the  garnishee  or  gar- 
nishees, if  he  or  they  be  executors  or  administrators,  a  bond  with  sufficient  security, 
as  is  provided  by  we  second  section  of  the  said  act  of  twenty-seventh  of  July, 
eighteen  hundred  and  forty-two :  (c)  and  the  same  rights  in  all  respects  which  the 
debtor  may  have,  and  no  greater  m  any  respect  whatever,  are  hereby  placed  within 
the  power  of  the  attaching  creditor.     [See  Act  of  10th  April  1849.] 

Act  20  March  1845.  Purd.  436. 
Sect.  4.  So  much  of  the  act  of  assembly  passed  16th  day  of  June  1886,  entitled 
''An  act  relating  to  executions,"  as  provides  for  the  levy  and  recovery  of  stock, 
deposits,  and  debts  due  to  defendants  by  process  of  attachment  and  scire  /octos,  is 
hereby  extended  to  all  cases  of  attachments  to  be  issued  upon  judgments  against 
corporations  (other  than  municipal  corporations),  (d)  and  from  and  after  the  pas- 
sage of  this  act  all  such  process  which  hereafter  may  be  issued,  may  be  proceeded 
unto  final  judgment  and  execution,  in  the  same  manner  and  under  the  same  rules 
and  regulations  as  are  directed  against  corporations  by  the  provisions  of  the  act  of 
16th  June  1836,  relating  to  executions ;  (e)  and  so  much  of  the  86th  section  of  the 

(«)  Tbe  69th  and  60th  sections  of  the  act  of  women,"  which  are  likewise  protected  by  the 

13  Jane  1886  (Purd.  486),  provide  that  in  case  act  of  1 1  April  1848.    Purd.  699. 

of  foreign  attachment,  **  after  a  verdict  for  the  (e)  Purd.  492.     This  act  provides  that  a 

plaintiff  in  any  scire  faciatf  as  aforesaid,  it  bona  shall  be  given  with  sufficient  security, 

shall  be  lawfbl  for  him  to  have  execution  to  be  approved  by  the  court,  in  double  the 

of  his  Judgment  in  the  attachment,  to  be  amotint  to  be  received  from  such  garnishee, 

leried  of  the  goods  and  effects  so  found  in  the  with  like  conditions  as  are  prescribed  in  the 

bands  or  possession  of  the  garnishee,  or  of  so  4l8t  section  of  the  act  of  24  February  1884 

much  of  them  as  shall  be  sufficient  to  satisfy  (Purd.  802),  to  wit :  that  if  any  debt  or  de- 

hia  demand,  with  legal  costs  of  suit  and  mand  shall  afterwards  be  recovered  against 

charges,  as  aforesaid.     The  plaintiff  may  also  the  estate  of  the  decedent,  or  otherwise  be 

at  the  same  time  have  execution  against  the  duly  made  to  appear,  he  will  reftmd  the  rate- 

gamishee  upon  the  judgment  obtained  against  able  part  of  such  debt  or  demand,  and  of  the 

him  on  a  teirefaeiat,  as  in  the  case  of  a  judg-  costs  and  charges  attending  the  recovery  of 

ment  against  him  for  his  proper  debt  to  be  the  same." 

exeeat^  if  the  garnishee  shall  neglect  or  (d)  See  8  Pittsburgh  Lee.  J.  92. 

refuse,  upon  the  kwftil  demand  of  Uie  pro-  {e)  The  72d  section  of  this  act  (Purd.  199) 

per  officers,  to  produce  and  deliTer  the  goods  directs  that  **  all  executions  which  shall  be 

and  effects  of  the  defendant,  as  aforesaid,  or  issued,  Jrom  any  court  of  record^  against  any 

to  pay  the  debt  or  duty  attached,  if  the  same  corporation  not  being  a  county,  township  or 

shall  be  due  and  payable."  other  public  corporate  body,  shall  command 

(6)  Purd.  492.    This  act  contains  a />rovt«o,  the  sheriff  or  other  officer,  to  lery  the  sum 

that  its  provisions  **  shall  not  extend  to  lega-  recoTered,  together  with  the  costs  of  suit,  of 

cies   and   distributiTo     shares    of    married  the  goods  and  chattels,  lands  and  tenements 
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act  of  16th  June  1836,  sa  requires  service  of  the  attachment  on  any  defendant,  bo 
and  the  same  is  hereby  repealed,  except  where  the  defendant  is  a  resident  of  tiie 
county  in  which  the  attachment  issued. 

Act  15  April  1845.  Purd.  603. 

SecIt.  1.  The  jurisdiction  of  aldermen  and  justices  of  the  peace  is  hereby  extended 
to  the  issuing,  service,  trial,  judgment  and  execution  of  all  process  required  by  the 
32d,  33d,  34th,  35th,  36th,  37th  and  38th  sections  of  the  act  relating  to  execu- 
tions, passed  the  16th  day  of  June  1836. 

Sect.  2.  Any  alderman  or  justice  of  the  peace,  before  whom  any  judgment 
remains  unsatisfied,  and  an  execution  has  been  returned,  "  no  goods,"  may,  on  the 
application  of  the  plaintiff,  and  his  compliance  with  the  requisitions  of  the  act  to 
which  this  is  a  supplement,  issue  an  attachment,  in  the  nature  of  an  execution,  as 
therein  provided,  to  .levy  upon  stock,  debts  and  deposits  of  money  belonging  or 
due  to  the  defendant,  in  satbfaction  of  such  judgment. 

Sect.  3.  The  said  writ  of  attachment  may  be  issued,  returnable  not  less  than 
four,  nor  more  than  eight  days,  and  shall  be  served,  in  the  manner  pointed  out  for 
the  service  of  a  summons,  upon  the  debtor,  depositary,  bailee,  pawnee,  or  other 
person  having  property  of  the  defendant  in  his  hands,  made  liable  to  attachment 
by  the  act  to  which  this  is  a  supplement;  and  on  or  before  the  return  day  of 
said  writ,  the  plaintiff  may  file  with  the  magistrate  interrogatories  in  writing, 
addressed  to  the  person  summoned  as  garnishee,  in  regard  to  the  property  and 
effects  of  the  defendant  alleged  to  be  in  his  hands  at  the  time  of  the  service  of 
said  writ;  a  copy  of  the  same,  with  a  rule  to  answer,  shall  be  served  upon  said 
garnishee  personally ^  to  answer,  under  oath  or  affirmation,  all  such  interrogatories 
as  the  magistrate  shall  deem  proper  and  pertinent,  within  eight  days  after  the  same 
shall  be  served. 

Sect.  4.  If  sueh  garnishee  shall  neglect  or  retoe  to  answer  sud  interroga- 
tories within  eight  days,  (unless  for  cause  shown,  the  time  has  been  extended,)  he 
shall  be  adjudged  to  have  in  his  possession  property  of  the  defendant  equal  in  value 
to  the  demand  of  the  said  phdntiff ;  and  judgment  may  be  rendered  by  default 
against  said  garnishee  for  the  amount  of  the  same,  with  costs. 

Sect.  5.  If  the  said  garnishee,  in  his  answers,  admit  that  there  is  in  his  posses- 
sion or  control,  property  of  the  defendant  liable  under  said  act  to  attachment,  then 
said  magistrate  may  enter  judgment  specially,  to  be  levied  out  of  the  effects  in  the 
hands  of  the  garnishee,  or  so  much  of  the  same  as  may  be  necessary  to  pay  the 
/  debt  and  costs :  Provided  however^  That  the  wages  of  any  laborer,  or  the  sakij 

^        of  any  person  in  public  or  private  employment,  shall  not  be  liable  to  attachment  in 
the  hands  of  the  employer,  (a) 

Sect.  6.  The  plaintiff,  the  defendant  or  the  garnishee  in  the  attachment,  may 
appeal  &om  the  judgment  of  the  alderman  or  justice  of  the  peace,  to  the  next 
term  of  the  court  of  common  pleas,  on  complying  with  the  provisions  of  the  laws 
regulating  appeals  in  other  cases :  Provided^  That  the  fees  allowed  to  justices  and 
aldermen,  and  constables,  under  this  act  shall  be  the  same  as  allowed  by  the  general 
fee-bill  for  similar  services  in  other  cases. 

Act  10  April  1849.  Purd.  436. 
Sect.  II.  The  10th  section  of  the  act  of  13th  April,  Anno  Domini  1843,  en- 
titled ^'  An  act  to  convey  certain  real  estate,  and  for  other  purposes,''  (providing 
that  all  legacies  given,  and  lands  devised  to  any  person  or  persons,  and  any  intereal 
which  any  person  or  persons  may  have  in  the  real  or  personal  estate  of  any  decedeni 
by  will  or  otherwise,  which  are  subject  to  foreign  attachment  by  the  act  of  th« 
27th  of  July,  Anno  Domini  1842,  entitled  ^'  An  act  to  enable  creditors  to  attacl 
legacies  and  property  in  the  hands  of  executors  and  administrators,  ^and  for  oth« 

of  such  corporation."    It  is  confined  bj  its  Under  the  act  of  1845,  the  fnnds  of  an  matA 

terms  to  execntions  issued  from  a  coart  of  vent  canal  company  may  be  attached  In  tb 

record  ;  an  execution  issued  by  a  justice  in  an  hands  of  their  banker ;  and  it  is  no  defeao 

attachment    in    execution   upon   a   judgment  that  the  banker  is  also  a  creditor  of  the  eta 

against  a  corporation  should  be  in  the  usual  poration.     12  C.  214. 

form,  and  command  the  constable  to  levy  the        (a)  A  waivrer  of  the  benefit  of  this  proTiaq 

sum  recovered    of  the  goods   and    chattels,  id  a  promissory  note,  is  void,  and  confers  n 

moneys,  rights  and  credits  of  the  corporation  jurisdiction  on  a  justice.     13  Wr.  3S7. 
attached,  in  the  bands  oi*  the  garnishee,  &c. 
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pnrpoees,"  sliall  be  subject  to  be  attached  and  levied  upon  in  satisfaction  of  any 
judgment,  in  the  same  manner  as  debts  due  are  made  subject  to  exiBoution  by  the 
22d  section  of  the  act  of  16th  of  June,  AnDo  Domini  1836,  entitled  ^^  An  act  relar 
live  to  executions,'')  shall  be  deemed  to  authorize  the  issuing  and  service  of  pro- 
cess in  the  nature  of  attachment,  at  any  time  after  the  interest  which  any  person 
or  persons  may  have  in  the  real  or  personal  estate  of  any  decedent,  shall  have 
accrued  by  reason  of  the  death  of  such  4^cedent :  ProvuUdy  That  a  sale  of  the 
aforesaid  interest  of  the  defendant  in  the  proceeding  by  attachment,  authorized  by 
the  aforesaid  10th  section  of  [the  act  of]  13th  of  April,  Anno  Domini  1843,  shall 
not  be  compelled  by  any  process  of  execution,  until  a  year  shall  have  elapsed  from 
the  time  when  the  interest  aforesaid  vested  in  the  defendant,  unless  the  executors 
or  administrators  of  the  decedent  shall  have  sooner  filed  their  account.  In  all  cases 
when  executors,  administrators  or  trustees  of  the  estates  of  decedents  shall  have 
been  made  garnishees  in  the  process  in  the  nature  of  attachment  authorized  by  the 
10th  section  of  the  act  of  13th  of  April,  Anno  Domini  1843,  entitled  "  An  act  to 
convey  certain  real  estate,  and  for  other  purposes,"  they  shall  be  entitled  to  their 
costs,  as  well  as  the  expenses  necessarily  incurred  by  them  in  attending  to  the  pro- 
ceeding in  which  they  may  have  been  garnishees. 

II.  What  may  be  attached  in  execution. 
Whenever  a  party  has  a  right  of  action,  his  creditors  may  attach  it,  unless  it 
be  for  wages.   12  C.  28.     Debts  in  suit,  and  unsatisfied  judgments,  may  be  attached. 

2  D.  277.  2  M.  130.  1  Barr  380.  Although  the  judgment  were  recovered  in  an- 
other state.  7  C.  114.  So  may  debts  due  in  presently  but  payable  in/tUuro,  2  D. 
212.     5  H.  440.     6  H.  388.     1  T.  &  H.  Pr.  940.    A  debt  p^able  in  city  bonds. 

5  Wr.  229.  A  note  dep^ited  in  pawn.  2  Barr  39.  An  overdue  note  in  the 
hands  of  the  maker.     1  T.  &  H.  Pr.  941.     And  a  note  not  matured.     Ibid.  940. 

6  H.  388.  But  such  attachment  will  not  avail  against  an  indorsee  without  notice. 
5  C.  166.  So  also,  the  proceeds  of  a  fund  in  the  hands  of  trustees  may  be 
attached.  12  C.  28.  The  proceeds  of  property  in  the  hands  of  an  assignee  under 
t  void  assignment.  6  W.  &  S.  103.  5  Barr  39.  1  H.  307.  10  C.  152.  A  loss 
mcurred  on  a  policy  of  insurance;  7  W.  &  8.  76;  8  Ibid.  850;  although  tbe 
amount  be  unliquidated;  9  Wr.  129;  4  Phila.  286;  3  P.  L.  J.  299;  and  the 
moiety  of  the  cost  of  a  party-wall ;  have  all  been  held  liable  to  attachment.  9  Barr 
501.  So  a  debt  due  to  a  non-resident  may  be  attached,  if  the  debtor  be  within 
reach  of  our  process.     6  C.  520. 

Money  in  the  hands  of  an  attorney  at  law  may  be  attached  for  the  debt  of  the 
client.  2  Barr  346.  1  H.  307.  Serg.  Attach.  98.  And  money  in  the  hands  of 
the  debtor's  banker.  12  C.  214.  But  money  levied  by  a  sherifif  or  constable  upon 
an  execution  cannot  be  attached.     2  W.  &  S.  400.     1  H.  307.     2  P.  L.  J.  199. 

3  P.  L.  J.  62.  1  Leg.  Gaz.  53.  Nor  money  in  the  hands  of  a  prothonotaty.  1 
D.  354.  Or  of  a  justice  of  the  peace.  4  W.  &  S.  342.  Nor  money  in  the  hands 
of  a  debtor  of  a  decedent.  2  D.  73.  6  P.  L.  J.  192.  2  Phila.  101.  Nor  the 
surplus  in  the  hands  of  a  constable,  after  a  sale  under  a  distress  for  rent.  Comfort 
p.  Taylor,  Common  Pleas,  Phila.  March  T.  1848.  But  where  the  defendant  in  an 
execution  requested  the  sheriff,  in  making  sale  of  his  personal  property,  to  sell  the 
exempted  articles  for  his  (the  defendant's)  benefit,  which  was  done ;  the  court  heldy 
that  Uie  proceeds  were  liable  to  attachment  in  the  hands  of  the  sheriff.  4  P.  L.  J. 
239.  So  also,  if  the  defendant  himself  sell  the  property  exempt  from  execution, 
the  money  is  liable  to  attachment  in  the  hands  of  the  purchaser ;  and  so  are  the 
damages  recovered  by  him  in  an  action  of  trespass  for  taking  it  in  execution,  for 
such  recovery  transfers  the  right  of  property  and  has  the  effect  of  a  sale.  11  H. 
439.  But  money  awarded  to  a  defendant,  out  of  the  proceeds  of  his  real  estate, 
under  the  exemption  law,  and  paid  over  to  his  attorney  by  the  sheriff,  is  not  liable 
to  be  attached  in  the  hands  of  the  attorney.     7  C.  329. 

The  fees  due  a  juror  cannot  be  attached.  4  P.  L.  J.  226.  12  Wr.  270.  Nor 
the  salary  of  a  public  officer.  2  M.  330.  Nor  money  held  by  the  treasurer  of  a 
board  of  school  directors.  3  Barr  368.  Or  by  a  supervisor  of  a  state  canal  or 
railroad.  3  P.  L.  J.  201.  4  How.  20.  Nor  the  commissions  of  an  executor,  in 
his  own  hands  or  those  of  his  co-executor.     11  Wr.  94.     Nor  can  a  bequest  to  a 
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wife  be  attached  for  the  debt  of  the  husband.  2  W.  90.  1  Wh.  179.  Or  daifr 
ages  reoovered  in  the  joint  names  of  husband  and  wife,  for  an  injury  to  the  perua. 
of  the  wife,  during  ooyerture.  4  P.  L.  J.  406.  Nor  can  a  municipal  oorporatiofl^: 
be  made  garnishee.  5  C.  173.  1  T.  &  H.  Pr.  950.  Or  a  foreign  corporation.  ^ 
T.  &  H.  Pr.  831.  Unless  located  in  this  state.  7  C.  114.  Nor  can  an  attachmeBi 
against  a  railroad  company  be  levied  on  money  in  the  hands  of  its  ticket  agenti^ 
arising  from  the  sale  by  them  of  ticketi  to  passengers.    11  C.  22. 

A  certificate  of  stock  in  a  bank  in  another  state,  sent  to  an  individual  here 
with  authority  to  sell  it,  is  not  subject  to  attachment,  under  the  laws  of  this  state. 
1  H.  223.  The  capital  stock  of  a  bank  owned  by  itself,  and  in  its  own  possession, 
whether  acquired  by  purchase  or  otherwise,  is  not  subject  to  an  attachment  in  exe- 
cution, for  a  debt  due  by  the  bank.  10  W.  230. 

An  attaching  creditor  stands  in  the  shoes  of  the  debtor;   and  any  equitisB 
that  could  be  set  up  against  the  latter,  are  equally  available  against  the  fonner. 
10  C.  299.   6  H.  96.     Thus,  where  a  note  has  been  assigned  and  transferred  bonA 
fide  in  payment  of  a  debt,  before  the  service  of  an  attachment,  the  assignee  is  en- 
titled to  the  money,  and  not  the  attaching  creditor.   1  Barr  263.     And  after  a  hoiA 
fide  assignment  of  a  jud^ent,  it  is  not  liable  to  be  attached  for  the  debt  of  the 
assignor.   Bavington  v,  Alcock,  District  Court,  Phila.  Dec.  T.  1848.     A  draft  upon 
a  particular  fund  in  the  hands  of  an  attorney  for  collection,  is  an  equitable  assign* 
ment  of  it;  and  although  not  accepted  by  the  attorney,  yet  it  is  not  afterwards  sub* 
ject  to  be  attached  for  the  debt  of  the  drawer.    8  W.  &  S.  9.     But  where  a  cheek 
on  a  bank  was  not  presented  until  several  days  after  its  date,  and  in  the  mean  time„ 
an  attachment  in  execution  was  laid  upon  the  funds  of  the  drawer,  in  the  bank,  it 
was  held^  that  the  latter  was  entitled  to  preference,  and  that  the  holder  of  Uie  cheek 
must  be  postponed.   2  M.  327.     So,  where  the  defendants  drew  bills  on  their 
fkctor  for  ^  larger  amount  than  the  balance  in  his  hands,  and  the  latter  declined  tn 
.    accept,  unless  he  were  placed  in  funds,  which  was  not  done  by  the  defendants,  and 
j^i^^lCUachment  was  subsequently  levied  on  the  balance  in  the  hands  of  the  factor; 
,  that  the  attaching  creditor  was  entitled  to  the  ^md  to  the  exclusion  of 
of  the  bills.   2  P.  L.  J.  363. 
garnishee  receive  money  of  the  debtor,  after  the  service  of  the  writ,  it  is 
\^^     bound  by  the  attachment.     8  H.  412.     8  W.  420.     14  Wr.  216. 
V  y  K^An  attachment  in  execution  cannot  be  issued  on  a  judgment  against  a  municipal 

.  ^rporation.     4  Barr  490.     3  Pitts.  Leg.  J.  92.     Purd.  436. 
V    A  partnership  debt  may  be  attached  in  the  hands  of  the  garnishee,  for  the 
v^  private  debt  of  one  of  the  partners;  and  the  garnishee  will  be  compelled  to  pay 
^  4^    over  to  the  separate  creditor  the  proportion  of  the  indebted  partner.    2  D.  277« 
J       2Y.  190.    5Wh.l25. 
(^^  Under  the  acts  of  1843  and  1849,  the  interest  of  any  legatee  or  devisee  in  the 

estate  of  a  decedent  may  be  attached  in  the  hands  of  the  executors  or  administn* 
tors.  3  H.  103.  7  W.  &  S.  376.  2  Wr.  93.  7  Ibid.  89.  Or  in  the  hands  of  i 
testamentary  trustee.  12  C.  28.  10  Wr.  485.  Or  of  a  purchaser  of  the  real 
estate,  under  a  sale  made  by  the  administrator,  he  having  filed  an  account  prior  to 
the  sale  showing  a  balance  in  favor  of  the  estate.  1  J.  361.  3  H.  103.  Sudi 
attachment  may  be  laid  on  the  fund,  in  whose  hands  or  possession  soever  the  sanM 
may  be ;  as  the  executor's  agent  who  has  received  the  defendant's  share  of  thff 
proceeds  of  real  estate.  6  H.  414.  The  attachment  of  a  legacy  in  the  hands  of  afl 
executor,  transfers  the  right  to  receive  it  to  the  attaching  creditor,  subject  to  the 
rights  of  the  garnishee ;  if  the  legatee  be  indebted  to  the  estate  of  the  testator  td 
an  amount  exceeding  the  legacy  given  to  him,  the  executor  has  the  same  right  txi 
set  off  such  indebtedness  against  the  attaching  creditor,  as  he  would  have  had 
against  the  legatee.  11  C.  333.  But  the  administrator  cannot  set  off  a  judgment 
held  in  his  own  right  against  the  legatee.     2  Wr.  93. 

The  proviso  to  thb  5th  section  of  the  act  of  15th  April  1845,  exempting  wagei 
from  attachment,  is  a  general  provision  applicable  to  all  judgments,  whether  entered 
*  in  the  common  pleas,  or  on  the  docket  of  a  justice.  5  C.  264.  This  proviso  il 
intended  to  protect  and  secure  to  the  laborer  what  is  earned  by  his  own  hands,  nol 
«  the  contracts  of  those  who  make  profit  out  of  the  labor  of  others.  5  Barr  117.  Bnl 
the  wages  of  a  miner,  who,  by  his  own  labor,  mines  coal  at  a  certain  price  per  ton, 
and  employs  a  common  laborer  to  assist  him  at  so  much  per  day,  are  not  attachable 
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9  G.  241.  And  where,  by  agreement,  the  wages  of  a  laborer  are  to  be  credited  as 
part  payment  on  a  parol  contract  for  the  sale  of  land,  which  is  subsequently  repu- 
diated by  the  vendor,  they  still  remain  the  wages  of  labor,  and  as  such  are  not 
liable  to  bo  attached.  12  C.  342.  But  if  a  master  carpenter  is  to  receive  from 
his  employer;  for  the  labor  of  his  hands,  more  than  the  wages  paid  by  him  to  them, 
such  profits  are  attachable  in  the  hands  of  the  employer.     13  Wr.  147.        « 

in.  Proossdinos  on  attachment  in  xxeoution. 

An  attachment  in  execution  may  issue  on  a  judgment  reoovered  prior  to  the  act 
of  1836.  7  Barr  482.  Or  on  a  judgment  recovered  more  than  five  years  before, 
without  a  wcire  facias :  in  the  attachment,  the  defendant  has  a  day  in  court,  in 
which  he  can  take  any  defence  he  could  have  made  on  a  scire  facias.  4  Barr  232. 
5  Barr  115.  7  W.  &  S.  44.  It  is  rightly  instituted  in  the  county  where  the  gar- 
nishee resides.    7W.  &S.432. 

In  a  writ  of  a^chment  in  execution,  it  is  not  necessary  to  state  the  kind  or  nature 
of  the  property  to  be  attached :  it  is  su£Bcient,  if  the  writ  command  the  sheriff  ^or 
coostable)  to  attach  *'  the  goods  and  chattels,  rights,  credits  and  moneys,''  of  the 
defendant,  in  the  hands  of  the  garnishee.  6  Wh.  181^  The  debtor  himself  must 
be  made  the  garnishee,  not  merely  the  person  who  holds  the  evidence  of  the  debt. 

1  C.  362.  Nor  one  who  has  merely  a  lien  on  the  property.  3  Phila.  219. 
Several  eamishees  may  be  joined  in  one  writ.  Ibid.  35.  And  a  fraudulent  grantee 
of  chattels  may  be  made  garnishee.     2  Or.  819. 

An  attachment,  under  the  act  of  1836,  is  process  to  enforce  the  judgment,  and 
it  is,  in  substance,  if  not  in  form,  an  execution :  it  differs  from  9k  fieri  facias^  essen- 
tially, only  in  this,  that  it  reaches  effects  from  which  the  debt  could  not  otherwise 
be  levied.  It  cannot  issue  on  an  award  of  arbitrators,  till  the  twenty  days  allowed 
for  an  appeal  have  expired.  1  H.  394.  Tlie  defendant  may  claim  the  benefit  of 
the  exemption  law,  as  against  such  writ.     2  Wr.  190.    3  Or.  319.     8  Wr.  206. 

2  P.  F.  Sm.  423.  It  is  not  exclusively  a  proceeding  in  rem^  but  is  also  a  proceed- 
ing personally  against  the  garnishee.     5  C.  396. 

The  aCbswers  of  the  garnishee  need  not  be  sworn  to  before  the  justice  who  issued 
the  attachment ;  they  may  be  sworn  to  before  any  other  magistrate.  Minhinnick  v. 
Long,  Com.  Pleas,  Fhila.  Dec.  T.  1847.  A  garnishee  in  an  attachment  in  execu- 
tion is  not  necessarily  obliged  to  annex  to  his  answers  copies  of  the  correspondence 
between  him  and  the  defendant ;  and,  in  general,  the  court  will  relieve  him  from  so 
doing.  4  P.  L.  J.  87.  Oamishees  admitted  in  their  answers,  that  they  held  pro- 
perty of  the  defendant  more  than  sufficient  to  pay  a  debt  which  defendant  owed 
them,  if  certain  commercial  adventures  turned  out  well:  held,  that  plaintiff  was  not 
entitled  to  judgment.    4  P.  L.  J.  112. 

The  plaintiff  is  only  required,  on  the  trial,  to  prove  such  a  case,  as  would  have 
entitled  the  defendant  to  recover,  in  a  suit  by  him  against  the  garnishee.   4  Wr.  248. 

A  garnishee  may  set  off  a  cross-demand  against  the  defendant  in  the  execution ; 
bat  the  set-off  must  have  been  acquired  before  the  service  of  the  attachment,  and 
the  burden  of  proving  that  his  right  of  set-off  was  acquired  before  the  attachment 
was  laid,  rests  on  the  garnishee :  there  is  no  presumption  existing  in  the  case.  1 
H.  552.  See  10  C.  299.  12  C.  214.  1  Wr.  491.  2  Wr.  217.  Where  a  debt  is 
attached  after  it  has  been  assigned,  the  garnishees  may  ffive  notice  of  the  attach- 
ment to  the  assijgnee,  who  must  then  come  in  and  defend  for  his  interest,  or  be  for- 
ever barred.  Willock  v.  Neel,  Dist.  Court,  Allegheny,  Dec.  1850.  Where  s^  judgment 
debt  has  been  attached,  the  court  will  stay  proceedings  until  the  determination  of 
the  attachment  suit.     Paxson  v.  Sanderson,  1  T.  &  H.  Pr.  953.     1  Phila.  177. 

If  the  garnishee  in  an  attachment  in  execution  make  default,  by  not  appearing 
after  due  service  of  the  writ,  judgment  ought  not  to  be  given  against  him,  to  be 
levied  of  his  goods  and  chattels,  &c.  The  judgment  ought  to  be,  that  the  plaintiff 
have  execution  of  so  much  of  the  debts,  &c.,  due  by  the  gambhee  to  the  defendant, 
and  attached  in  his  hands,  as  may  satisfy  the  judgment  of  the  plaintiff,  with  interest 
and  costs;  and  if  the  garnishee  refuse  or  neglect,  on  demand  by  the  sheriff  [or  con- 
stable], to  pay  the  same,  then  the  same  to  be  levied  of  his,  the  garnishee's  goods 
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and  chattels,  according  to  law,  as  in  the  case  of  a  judgment  against  him  for  hif  ova 
proper  debt ;  and  that  the  garnishee  be  thereupon  discharged,  as  against  the  defend- 
ant, of  the  sum  so  attached  and  levied,  &o.  6  Wh.  181.  See  2  Wr.  93.  6  Ibid. 
229.  A  judgment  for  the  garnishee  in  an  attachment  in  execution,  an  kta/ttnswer^ 
is  improper ;  the  court  [or  justice]  can  do  no  more  than  refuse  judgmen  for  tlia 
plaintiff.     7  Barr  231. 

The  garnishee  is  not  liable  to  the  plaintiff  for  costs,  beyond  the  amount  attained 
in  bis  hands,  unless  it  be  proved  that  there  are  effects  of  the  defendant  in  his  handt 
to  a  larger  amount  than  he  admits  in  his  answer;  but  if  more  is  proved,  then  tha 
costs  must  be  paid  by  the  eamishee.  2  D.  113.  5  8.  &  R.  446.  Brightly  od  Costa 
191.  By  the  provisions  of  the  act  of  1705,  1  Sm.  46,  relating  to  foreiga  attadi- 
ments,  the  garnishee  was  to  be  allowed,  out  of  the  effects  attached,  a  reaaonabk 
satisfaction  for  his  attendance,  which  was  held  to  extend  to  and  include  not  only 
the  expenses  of  his  attendance,  but  also  a  reasonable  sum  for  fees  paid  to  comise^ 
for  preparing  his  answers,  and  attending  to  his  interests  in  the  suit.  13  S.  &  B. 
226.  2  M.  75.  But  this  section  of  the  act  of  1705  having  been  sillied  bj  the  act 
of  16  June  1836  (Purd.  491),  which  contains  no  such  provision,  this  allowance  is 
no  longer  to  be  made  (d  Barr  468),  except  where  executors,  administrators  or 
trustees  of  the  estates  or  decedents,  are  made  garnishees,  who,  by  act  of  10  April 
1849  (Purd.  436),  are  to  be  allowed  their  costs  and  expenses  necessarily  incaired 
by  them  in  attending  to  the  proceeding  in  which  they  may  have  been  garnishees. 

A  garnishee  in  an  attachment  in  execution,  who,  to  interrogatories  of  the  plaintiff, 
files  his  answers,  is  entitled  to  recover  his  costs,  where  the  plaintiff,  not  content  with 
his  answers,  siiffers  a  nonsuit,  after  compelling  him  to  pl^  and  prepare  for  tthd. 
1  Barr  213.  In  an  attachment  in  execution,  several  garnishees  were  sununoned, 
and  separate  issues  taken  by  each,  and  determined  some  in  &vor  of  the  gamiahees, 
and  others  in  favor  of  the  attaching  creditor:  hdd,  that  the  issue  against  each 
garnishee  was  in  the  nature  of  a  separate  suit,  and  that  the  garnishees  were  entitled 
to  recover  full  costs  on  the  issues  determined  in  their  £Eivor.  Magruder  v.  Adams,  I 
T.  &  H.  Pr.  737. 
/  Where  the  answer  of  the  garnbhee,  in  an  attachment  in  execution,  shows  that 
he  holds  goods  of  the  defendimt  which  have  been  pawned,  pledged  or  denuBed  to 
him,  the  court,  construing  the  whole  act  relating  to  executions  together,  will  award 
that,  upon  the  judgment,  a  fieri  facias  should  issue,  under  the  provisions  of  the  23d 
section,  ordering  the  goods  to  be  sold  subject  to  the  rights  of  the  pawnee,  who, 
upon  payment  of  his  claim,  would  be  compelled  to  yield  possession  to  the  8henff''s 
vendee.  Lamb  v.  Vansciver,  1  T.  &  H.  Pr.  972.  But  see  2  Gr.  319.  3  Phila.  R,  219. 
Execution  against  the  stock  of  a  corporation  held  by  a  defendant  in  his  own  name, 
may  be  either  by  a  writ  of  fieri  facias,  under  the  act  of  29  March  1819  (Purd. 
436,  pi.  38);  4  H,  295;  or  by  attachment  under  the  act  of  1836.  14  Wr.  314. 
4  Phila.  29.  , 

The  legal  effect  of  an  attachment  laid  upon  a  dabt  is,  to  restrain  the  garnishee 
from  paying  over  the  money  either  to  his  individual  creditor  or  to  the  attaching 
creditor,  until  the  attachment  is  disposed  of,  and  then  only  according  to  the  result 
of  that  proceeding.  3  Barr  109.  Assignment  of  a  debt,  either  actual  or  by  op^a- 
tion  of  law,  as  by  an  attachment  in  execution,  carries  with  it  the  right  to  use  all 
securities  for  its  recovery.    4  Barr  248. 

The  pendency  of  an  attachment  is  no  bar  to  an  action  against  the  garnishee,  at 
the  suit  of  the  legal  holder  of  the  debt  attached ;  it  neither  abates  nor  bars  an 
action ;  pleading  it  has  only  the  effect  of  giving  notice  of  the  claim,  and  enabling 
the  court  [or  justice]  to  mould  the  judgment  so  as  to  protect  the  parties'  rights. 
1  P.  P.  Sm.  357. 

A  verdict  and  judgment  against  the  garnishee  in  an  attachment  execution  is  not 
•conclusive  in  a  subsequent  action  by  the  trustees  in  insolvency  of  the  defendant  in 
the  execution,  agiCinst  the  garnishee.  11  C.  308.  And  a  judgment  in  favor  of  the 
garnishee  is  no  bar  to  a  subsequent  attachment  at  the  suit  of  another  creditor.  5  C. 
396.  1  P.  F.  Sm.  387.  4  Phila.  276.  A  plaintiff  may  issue  a  second  attachment, 
whilst  a  former  one  is  pending  and  undetermined.    4  Wr.  309. 
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IV.  Attachment  to  levy  debts. 
COVNTT  OF  POTTER,  w. 

The  GommoBwealUL  of  PttuiiyWanU, 

To  the  oonetable  of  E— —  township,  or  to  the  next  constable  of  the  said  county,  most 
conyenie|t  to  the  defendant,  greeting: 

Wb  coifMAND  you  that  yon  attaoh  C.  D.,  by  all  and  singular  his  goods  and  chattels, 
rights,  moneys  and  credits,  in  whose  hands  or  possession  soever  the  same  may  be,  so  that 
he  be  and  appear  before  J.  R.,  Esquire,  one  or  our  justices  of  the  peace  in  and  for  the 
said  countT,  on  the  28th  day  of  June,  ▲.  d.  1860,  at  four  o'clock  in  the  aflemoon,  to 
answer  A.  JB.  And  also,  that  you  make  known  to  E.  F.,  that  he  be  and  appear  before 
cur  said  justice,  on  and  at  the  same  day  and  hour,  to  show  if  anything  they,  or  either  of 
them,  haye,  or  has,  or  know,  to  say  why  a  certain  judgment  reooyered  before  our  said 
justice,  on  the  first  day  of  May,  a.  d.  1^60,  against  the  said  C.  D.,  hj  the  said  A.  B.,  for 
the  sum  of  twenty  dollars,  besides  costs  of  suit,  which  judgment  remains  unsatisfied,  shall 
not  be  levied  of  tne  effects,  of  the  said  C.  D.  in  the  hands  of  the  said  £.  F. ;  and  have  you 
then  there  this  writ.  Witness  our  said  justice,  who  hath  hereunto  set  his  hand  and  seal, 
this  twentieth  day  of  June,  a.  d.  1848.  J.  R.,  Justice  of  the  Peace,     [seal.] 

This  attacbment  most  be  served  on  the  garnishee  in  the  same  manner  as  a  sum* 
mens,  and  should  also  be  served  on  the  defendant,  if  he  can  be  found  within  the 
eoon^. 

Rdum  of  (hit  Constable. — Served  on  the  within-named  C.  D.  and  £.  F.,  respectively,  on 
^e  2l8t  day  of  June  1860,  by  leaving  a  copy  of  the  said  attachment  at  their  respective 
dwelling-houses,  in  the  presence  of  one  of  their  faonlies  respectively. 

•  S.  S.,  ConsUble. 

In  the  case  of  attachment  of  stock,  if  held  in  another  name  than  that  of  the 
real  owner,  the  plaintiff  shall  (before  suing  out  the  above  writ)  file  in  the  office  of 
the  magistrate  an  affidavit,  and  enter  into  recognisance  in  the  following  form,  viz. : 

V.  Apfidavit. 
E.  F.] 

fw.    \  Debt  not  exceeding  $100. 
A.B.I 
LTCOMINQ  dOUNTT,  w. 

Before  xb,  one  of  the  iustices  of  the  peace  in  and  for  the  county  of  Lycoming,  per- 
sonally appeared  E.  F.,  the  plaintiff  above  named,  who,  being  duly  sworn  according*  to 
law,  deposeth  and  saith  that  there  are  ten  shares  of  stock  of  the  Lehigh  Bank,  held  in  the 
name  of  R.  6.,  of  the  city  of  Pittsburgh,  but  which  said  shares  the  said  deponent  verily 
believes  are  reieJly  the  property  of  the  above-named  A.  B.    And  further  saith  not. 

E.  F. 
Sworn  and  subscribed  before  me,  this  10th  day  of  May,  a.  d.  1860. 

L.  M.,  Justice  of  the  Peace. 


E.  F.] 
A.B.J 


VI.  Recognisance. 
Debt  not  exceeding  $100. 


LTCOMINO  COUNTY,  w. 

We,  £.  F.,  the  plaintiff  above  named,  G.  H.  and  J.  K.,  all  of  the  borough  of  E ,  in 

the  county  aforesaid,  do  acknowledge  ourselves  to  owe  and  be  indebted  to  A.  B.,  of  N , 

in  the  sum  of  fifVy  dollars,  to  be  levied  of  our  goods  and  chattels,  lands  and  tenements, 
respectively,  to  the  use  of  the  said  A.  B.,  his  executors,  administrators  or  assigns.  The 
condition  of  this  recognisance  is  such,  that  whereas  the  said  E.  F.  is  about  to  sue  out  a 
writ  of  attachment  in  the  nature  of  an  execution  against  the  said  A.  B.,  and  to  attach 
certain  Lehigh  Bank  stock  held  in  the  name  of  R.  S.,  of  Pittsburgh,  in  satisfaction  of  a  judg* 
ment  recove^  agunst  the  said  A.  6.  before  L.  M.,  one  of  the  justices  of  the  peace  in  and 
for  said  county,  for  ten  dollars,  with  costs.  Now,  if  the  said  E.  F.  shall  and  do  well 
and  truly  pav  and  satisfy  the  said  R.  S.,  or  other  person  to  whom  said  stock  really  belones, 
for  idl  sncn  damages  as  he  or  they  shall  be  adjudged  to  have  sustained  by  reason  of  uie 
said  attachment,  or  proceeding  therein,  in  case  said  stock  shall  not  be  the  property  of  the 
defendant,  then  this  recognisance  to  be  void,  otherwise  to  be  and  remain  in  full  force  and 
virtue. 

Taken  and  acknowledged  before  me,  this  10th  day  of  May,  a.  d.  1860. 

L.  M.,  Justice  of  the  Peace.  C 
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Where  stock  is  attaobed  whicli  belongs  to  another  jperson  than  the  defendant, 
the  pwner  may  be  admitted  to  become  a  party  to  the  suit,  and  take  defence  in  Hke 
manner  as  if  he  had  been  summoned  as  garnishee,  upon  his  filing  an  affidavit  this 
the  stock  is  really  his  property,  and  entering  into  a  recognisance  with  two  snreticB, 
conditioned  for  the  payment  of  such  damages  as  may  be  adjudged  the  plaintiff,  if 
the  stock  should  reidly  belone  to  the  defendant  The  above  form  of  affidavit  and 
recognisance  can  be  readily  altered  to  meet  such  a  case. 

YII.  Interrooatoribs  to  gabmishee. 

A.  B.  ]  Before  Justice  J.  R. 

vs.  >  Attachment  in  Execution. 

E.  F.,  Garnishee  of  C.  D. )  Interrogatories  to  be  answered  by  garnishee,  filed  Jane  2Chh  I860. 

First  Doyou  know  C.  D.,  of  whom  you  are  garnishee  in  the  aboye  writ  of  atta^iiiient? 

Second.  HaTe  you  had  commercial  or  other  transactions  with  the  said  C.  D.T  If  yea. 
what  was  the  state  of  your  accounts  with  the  said  C.  D.  at  the  time  of  ^e  serrioe  of  tkt 
above  writ  of  attachment  upon  you  ? 

Third.  Was  there,  or  was  there  not,  a  balance  in  your  hands  in  favor  of  the  said  C.  D. 
at  the  time  of  the  service  of  the  said  writ  of  attachment  upon  you?  If  yea,  state  the 
amount  particularly. 

Fourth.  Had  you  in  your  possession  any  goods,  merchandise,  moneys,  rights,  credits  or 
effects  of  any  nature  whatsoever,  belonging  to  the  said  C.  D.,  at  the  time  of  the  eerrioe 
of  the  above  writ  of  attachment  on  you  f  If  jea,  state  the  amount  of  said  money,  and 
the  nature  of  the  rights  and  credits,  and  the  nature  and  quantity  of  said  goods,  mer^kaa- 
dise  or  effects.  ^  A.  B. 

YIII.    BULE  ON  0ARM8HXE  TO  ANSWER. 

^v^'  \  ^^^^  Justice  J.  R. 

E.  F.,  Garnishee  of  C.  D.  j  ^^^^ment  in  Execution. 

And  now,  June  20th  1860,  on  motion  of  A.  B.,  j)Iaintiff,  rule  entered  on  the  garnishee 
to  answer  the  interrogatories  filed  in  this  case,  in  eight  days,  or  judgment,  according  to 
the  act  of  assembly  in  such  case  made  and  provided.    Witness  my  hand  and  seaL 

J.  R.,  Justice  of  the  Peace,     [skal.] 
Sir: 

Take  notice  that  the  foregoine  interrogatories,  to  be  answered  by  you,  have  been  filed, 
and  that  a  rule  has  been  entered  to  answer  the  same  in  ei^ht  days  from  the  senrice  of  this 
notice ;  and  also,  that  unless  your  answers  thereto,  in  writing,  on  oath  or  affirmation,  be 
fiUd  in  my  office,  within  that  time,  judgment  will  be  entered  against  you  by  default,  fat 
the  amount  of  the  plaintiff's  claim.  J.  R.,  Justice  of  the  Peace. 

To  Mr.  E.  F.,  garnishee. 

The  act  of  assembly  requires  that  the  copy  of  the  interrogatories  and  rale  to 
answer  should  be  served  on  the  garnishee  personally.  If,  on  the  return  day  of  the 
attachment,  the  copy  of  the  interrogatories  and  rule  to  answer  have  notrbeen  served, 
at  least  eight  days  previously,  on  the  garnishee,  in  person^  the  justice,  on  the  impli- 
cation of  the  plaintiff,  should  continue  over  the  cause,  until  such  time  as  will  be 
sufficient  to  effect  the  service  required  by  law. 

IX.  Answers  of  garnishee. 

\^'  1  ^^^^'^  Justice  J.  R. 

E.  F.,  Garnishee  of  C.  D. )  Attachment  in  Execution. 

E.  F.,  the  garnishee  above  named,  being  duly  sworn,  [or  affirmed,]  satth,  in  aaswo*  to 
the  interrogatories  filed  by  the  plaintiff  in  this  case: 

First.  I  do  know  the  siaid  C.  D.,  of  whom  I  am  garnishee  in  the  writ  of  attachment 
issued  in  this  case. 

Second.  I  have  had  commercial  transactions  with  the  said  C.  D.  I  have  pardiased 
{^ods  from  him.  At  the  time  of  the  service  of  the  writ  of  attachment  upon  me,  I  was 
indebted  to  the  said  C.  D.  in  the  sum  of  twenty  dollars,  for  goods  purchase  from  him. 

Third.  As  I  have  already  stated  in  answer  to  the  second  interrogatory,  there  was  a 
balance  of  $20  in  my  hands,  in  favor  of  the  said  C.  D.,  at  the  time  of  the  service  of  the 
writ  of  attachmentv 

Fourth.  At  the  time  of  the  service  of  the  writ  of  attachment,  I  had  not  in  my  poeoca 
sion  any  goods,  merchandise,  moneys,  rights,  credits  or  effects  of  any  nature  whatever. 
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Uoogbg  to  the  sud  C.  D.,  except  as  I  have  before  stated  in  answer  to  the  second 
klBPOgitory.  E.  F. 

Svoni  [or  affirmed]  and  subscribed  before  me,  this  2Qth  day  of  Jane  1860. 

J.  K.,  Justice  of  the  Peace. 

X.    EX£CXITI0N  AGAINST  OABNISHEX. 

FOTTER  COUNTY,  ss. 

The  Commoawealth  of  Pennsylyania, 

To  the  Constable  of  E township,  or  to  the  next  Constable  of  the  said  County  most 

ffBTeniait  to  Uie  defendant,  greeting : 

Whiuas,  a  6.,  on  the  second  day  of  July  1860,  before  J.  R.,  Esquire,  one  of  our 
JMtioesof  the  peace  in  and  for  the  said  county,  obtained  judgment  against  £.  F.,  garnishee 
tf  C  D.,  for  the  sum  of  twenty  dollars,  to  be  levied  of  the  moneys,  rights  and  credits  of 
AiwdC.  D.,  ui  the  hands  and  possession  of  the  said  E.  F.,  which  judgment  remains 
nntisfied.  Therefore,  we  command  vou,  that  you  levy  the  said  sum  of  twenty  dollars 
if  tbe  moneys,  riehts  and  credits  of  the  said  C.  D.,  attached  in  the  hands  of  the  said  £. 
f.;a]id^ULe  said  £.  F.  refuse  or  neglect,  on  demand,  to  pay  the  same,  then  that  you  levy 
jii  Bsid  Bom  of  twenty  dollars  of  the  proper  goods  and  chattels  of  the  said  E.  F.,  as  in  the 
JOBB  of  a  jadgment  against  him  for  his  own  proper  debt ;  and  indorse  hereon,  the  time  you 
|Vab  your  levy,  and  nereon,  or  on  a  schedule  to  be  hereto  annexed,  a  list  of  the  same ; 
fud  within  twenty  days  from  the  date  hereof  expose  the  same  to  sale,  by  public  vendue, 
[inlaTiiig  given  due  notice  thereof,  by  three  or  more  advertisements  put  up  in  the  most 
If^  pltees  in  your  township ;  and  returning  thex)verplu8,  if  any,  of  the  said  sale,  to  the 
'•id  guuishee ;  and  of  your  proceedings  herem,  together  with  this  execution,  make  return 
boor  said  justice,  on  or  before  the  twenty-second  day  of  July  1860. 

Fitoess  our  sud  justice,  who  hath  hereunto  set  his  hand  and  seal,  this  second  day  of 
inij,  A.  0. 1860.  •  J.  R.,  Justice  of  the  Peace,    [seal.] 

XI.  Docket  entry. 

Attachment  in  Execution  issued  June  20th  1869.  returnable 
the  28th  inst.  at  4  o^ clock,  p.  M..  on  judgment  obtained  before 
me  by  the  said  A.  B.,  against  tne  said  C.  D.,  on  the  1st  May 
1869,  for  $20,  and  costs.  S.  S.,  constable.  Same  day,  plff.  files 
interrogatories,  and  rule  entered  on  garnishee  to  answer  in  eight 
days,  or  Judgment.  Returned  on  oath,  '*  Served  attachment  on 
deft,  and  garnishee,  and  served  copy  of  interrogatories  and  rule 
to  answer,  on  garnishee,  personally,  on  2l8t  inst."  June  28th 
1869,  plff.  appears,  and  claims  to  have  execution  of  his  judg- 
ment on  the  effects  of  the  deft.. in  the  hands  of  the  garnishee. 
Deft,  does  not  appear.  Garnishee  appears,  and  files  his  answer, 
admitting  that  he  is  indebted  to  ttte  deft,  in  the  sum  of  $20, 
whereupon  judgment  that  the  plff.  have  execution  of  the  said 
debt  of  $20,  due  b^  the  garnishee  to  the  deft.,  and  attached  in 
his  hands;  and  if'^the  said  garnishee  refuse  or  neglect,  on  de- 
mand bv  the  constable,  to  pay  the  same,  then  the  same  to  be 
levied  or  his  the  garnishee's  goods  and  chattels,  as  in  case  of  a 
judgment  against  him  for  his  own  proper  debt ;  and  that  the 
garnishee  be  thereupon  discharged,  as  against  the  deft.,  of  the 
sum  so  attached  and  levied.  July  2d  1869,  execution  issued 
against  garnishee.  S.  S.,  constable.  Returned  July  5th  1869, 
"  Money  paid  into  office."  Received  $15.42  cents,  amount  of 
debt  attadied,  less  costs  of  attachment  suit. 

(Signed)  A.  B. 
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^ttacfiment  (or  Contempt. 

When  and  how  it  should  issue. 

A  Justice  of  the  peace  has  no  power  to  punish  contempts  committed  before  hio, 
in  a  summary  manner,  bj  imprisonment.  Tliat  power  belongs  to  the  higher  courtt 
alone.  2  C.  99.  (a)  But  they  may,  in  such  cases,  hold  the  offender  to  bail  to  unsmet 
upon  indictment,  and  to  be  of  good  behavior  in  the  meanwhile ;  and  may  commit 
him  in  default  of  bail.  An  indictment  will  lie  for  a  contempt  of  a  justice  of  the 
peace,  which,  though  not  a  breach  of  the  peace,  amounts  to  an  obstruction  of  the 
execution  of  his  office.   12  S.  &  R.  175.  2  Br.  142. 

The  only  case  in  which  a  justice  can  issue  an  attachment  for  contempt^  is  tbit 
of  disobedience  of  his  process.  If  a  witness,  not  haying  a  sufficient  excuse,  neglect 
to  attend  upon  a  subpoena,  he  is  liable  to  be  proceeded  against  by  attachment  for  a 
contempt  of  the  process  of  the  law.  In  order  to  ground  this  summary  mode  of 
proceeding,  it  is  necessary  to  prove  that  the  witness  was  personally  served  ^th  the 
subpoena ;  unless  by  his  own  act  he  dispense  with  the  legal  form  of  service.  1  T.  & 
H.Pr.  543-4.   1  Y.  303. 

An  attachment  has  been  refused  where  the  witness  was  very  old,  weak  axhl 
infirm,  and  it  was  sworn  that  he  could  not  attend  without  danger  of  his  life.  And 
where  it  appeared  that  witnesses  against  whom  an  attachment  had  issued  for  dis- 
obedience to  a  subpoena,  had  been  so  much  indisposed  as  to  be  incapable  of  attend- 
ing, they  were  discharged,  and  the  costs  of  the  attachment  directed  to  aJ>tde  the 
event  of  the  suit.  1  D.  340.  The  general  rule  appears  to  be,  that  the  party  aj^^- 
ing  for  an  attachment,  must  make  out  a  clear  case  of  contempt.  1  T.  &  H.  1^.  &I4. 
The  following  is  the  form  of  an  attachment  to  compel  the  attendance  of  a  witaeas : 

CITY  OF  PHILADELPHIA  9». 

The  CommonwMlth  of  PennsylTania, 

To  M.  G.,  Constable  of  the  2d  ward  of  the  said  city,  greeting: 

We  command  you,  that  you  attach  M.  R.,  of  the  said  city,  tanner,  if  he  be  fbaad  ia 
your  bailiwick,  and  him  safely  keep,  so  that  you  have  his  body  before  the  sabscriber, 
one  of  our  aldermen  in  and  for  the  said  city,  at  his  office,  at  No.  340  South  Fifth  street, 
oti  the  10th  of  October  1860,  aforesaid,  to  answer  us  of  a  certain  contempt  by  hira  dose, 
in  refusing  to  appear  before  our  said  alderman,  at  his  office,  then  and  there  to  test^ 
his  knowledge  m  a  certain  action  depending  before  our  said  alderman,  wherein  W.  i. 
is  plaintiff  and  A.  D.  defendant,  as  the  said  If.  R.  was  duly  required  and  summoBcd  so 
to  ao.    Have  you  then  there  this  writ. 

Witness  the  said  alderman,  at  Philadelphia  aforesaid,  this  the  eighth  day  of  October, 
in  the  year  of  our  Lord  one  thousand  eight  hundred  and  sixty. 

Q.  W.,  Alderman,     [ssal.] 

Wh^n  the  case  shall  be  again  before  the  justice  and  the  witness  in  attendance, 
he  must  pay  the  costa  of  the  attachment  and  service,  unless  he  can  satisfactorily 
prove  that  it  was  not  in  his  power  to  attend  at  the  time  he  was  required.  Under 
such  circumstances  the  costs  must  abide  the  issue  of  the  suit.  The  justice  baa  no 
power  to  punish  the  contempt  of  the  process  by  imprisonment ;  even  the  snperior 
courts  can  punish  disobedience  to  process  hj  fine  only.   1  Gr.  458.   Purd.  188. 

If  ihe  witness  attend,  but  refuse  to  be  sworn  and  give  evidence,  he  may,  on 
application,  be  committed — "  for  having  refused  to  testify  his  knowledge  in  a  case 
now  pending  before  our  alderman  G.  W.,  at  his  office  in  the  city  of  Philadelphia^ 
he  having  refused  to  be  sworn  and  give  evidence  in  the  said  case."  A  witn^s 
persevering  in  silence,  when  questioned,  may  be  committed  for  contempt,  and  con- 
fined until  he  does  answer.  2  Rep.  Con.  Ct.  167.  4  P.  L.  J.  130.  1  GreenL  Ev. 
§  319.  The  commitment  in  such  case,  should  be  ^'  until  the  witness  is  willing  to 
testify."     8  Law  Rep.  167. 

An  alderman  appomted  under  a  rule  of  a  court  of  record  to  take  depositions,  is 
empowered  to  imprison  a  witness  who  contumaciously  refuses  to  be  sworn  in  order 
to  testify  in  the  cause.  4  P.  L.  J.  126.  But  although  the  alderman,  in  such  case, 
has  power  to  attach  or  commit,  it  seems^  the  more  proper  course  is,  to  make  a  special 

(a)  The*  act  of  18  April  1870,  gives  this  power  to  the  aldermen  and  jnatices  of  Alle- 
gheny county.    Purd.  1598. 
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Ktoni  of  the  matter  to  the  court  from  which  the  rule  issued,  when  the  witness  may 
be  subpoBniied  to  appear  at  the  bar  of  the  court,  and  answer,  or  be  attached.  Pfiel 
•.Ebnes,  1  T.  &  H.  Pr.  510. 

Where  a  witness  before  an  alderman  refused  to  answer  a  proper  question  in  the 
cmse,  and  the  alderman  committed  him  until  he  should  fully  answer,  Rogers,  J., 
Infosed  to  disehjurge  the  witness,  on  habecu  corpu9,  and  remanded  him  until  he 
IllKnild  answer  the  question  propounded.   Bright.  R.  109. 


^ttornegs. 


I.  Attorneys  at  law.  11.  Warrants  of  attorney. 

I.  Attobnets  at  law. 

Aff  ArroRNET  at  Law  is  a  person  duly  admitted  in  the  courts  of  law,  and 
vbo  is  appointed  by  another  person,  usually  denominated  his  client,  to  prosecute, 
«r  defend,  some  suit  on  his  behalf;  and  he  is  considered  as  a  public  officer,  belong- 
JKto the  courts  of  justice  in  which  he  may  be  admitted.   3  Bl.  Com.  25. 

The  ooBsdtution  of  Pennsylvania  provides  ^'  that  in  all  criminal  prosecutions,  the 
ieeosed  hath  a  right  to  he  heard  by  himself  and  his  oounsel."  Art.  IX.,  sect.  9. 
And  by  the  act  of  21st  March  1806,  it  is  provided  that  <*  in  all  civil  suits  or  pro- 
iMdin^  in  any  court  within  this  commonwealth,  every  suitor  and  party  con- 
led,  shall  have  a  right  to  be  heard  by  himself  and  counsel,  or  either  of  them." 
d.  66. 

The  right  of  a  party  to  be  heard  by  himself  or  counsel,  was  originally  conferred 
the  provincial  act  of  1700,  which  enacted  *'  that  in  all  courts,  all  persons,  of  all 
suasions,  ifiay  freely  appear  in  their  own  way  and  according  to  their  own  man- 
',  and  there  personally  plead  their  own  cause  themselves,  or,  if  unable,  by  their 
mds.''  Bradford's  Laws,  1714,  p.  24. 
The  judges  of  the  several  courts  of  record  of  this  commonwealth  shall,  respeot- 
'  ,  have  power  to  admit  a  competent  number  of  persons,  of  an  honest  disposition, 
amed  in  the  law,  to  practise  as  attorneys  in  their  respective  courts.  Act  14 
ISai,  §68.  Purd.  66. 
_  ore  any  attorney,  admitted  as  aforesaid,  shall  make  any  plea  at  the  bar,  except 
his  own  case,  he  shall  take  an  oath  or  affirmation,  as  follows,  viz. : 
Yon  do  swear  or  affirm,  that  ^u  will  support  the  constitution  of  the  United 
»,  and  the  constitution  of  this  commonwealth,  and  that  you  will  behave  your- 
in  the  office  of  attorney,  within  this  court,  according  to  the  best  of  your  leam- 
and  ahility,  and  with  all  good  fidelity,  as  well  to  the  court  as  to  the  client ; 
you  will  use  no  falsehood,  nor  delay  any  person's  cause  for  lucre  or  malice.'' 
.§69. 

No  alderman  or  justice  of  the  peace  shall  practise  as  attorney  or  counsellor  in 
court  of  justice  in  this  commonwealth,  in  any  case  which  has  been  or  may  be 
oved  from  before  him  by  appeal^  or  by  writ  of  certiorari;  or  act  as  agent  in 
iueh  case.     Ibid.  §  75.  » 

~  any  attorney  at  law  shall  misbehave  himself  in  his  office  of  attorney,  he  shall 
Gable  to  suspension,  removal  from  office,  or  to  such  other  penalties  as  have 
berto  been  allowed  in  such  cases  by  the  laws  of  this  commonwealth.    Ibid.  §  73. 
jV  ioy  att<»ney  shall  retain  money  belonging  to  his  client,  after  demand  made 
dient  for  payment  thereof,  it*shall  be  the  duty  of  the  court  to  cause  the 
^SQch  attorney  to  be  stricken  from  the  roll  of  the  attorneys,  and  to  prevent 
a  prosecuting  longer  in  such  court.     Ibid.  §  74. 
A^  ittorney's  agreement  to  refer  a  cause  binds  his  client.     1  D.  164.     And  he 
r  agree  to  a  case  stated.    14  Wr.  85.    His  authority  to  confess  a  judgment  need 
be  in  writing.     1  P.  F.  Sm.  493.    Payment  to  the  attorney  is  payment  to  the 
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prinoipal.  2  Dong.  624.  The  ooort  will  always  look  into  the  dealings  between 
attorney  and  client,  and  guard  the  latter  firom  imposition.    9  Johns.  253. 

An  attorney  at  law  may  maintain  an  action  on  an  implied  aasompeit  for  prolci- 
sional  services  rendered  by  him,  withont  regard  to  the  quality  of  tJie  serrices. 
4  W.  334.  2  P.  R.  62.  An  attorney  has  no  lien  for  his  fees  on  money  in  & 
hands  of  the  sheriff.  3  W.  357.  But  he  has  a  lien  for  his  professional  oompeKi' 
tion  on  the  papers  in  his  hands,  or  on  the  money  collected  by  Imn.  7  H.  99.  S 
Wr.  231. 

An  attorney  at  law  who  collects  money  asd  refuses  to  pay  it  over  to  liis  cfiait 
until  sued  for  it,  is  entitled  to  no  compensation  for  his  professional  services.  4  W. 
420.  7  Barr  376.  Whenever  an  attorney  disobeys  the  lawful  instructions  of  his 
client,  and  a  loss  ensues,  the  attorney  is  responsible  for  that  loss.    8  Mass.  57. 

Members  of  the  bar  are  not  entitled  to  witness  fees  for  attendance  in  a  eomt  ia 
which  they  actually  practise.     1  Wh.  276. 

When  money  is  paid  to  an  attorney  for  services  to  be  rendered  at  a  ftitare  daj, 
a  right  of  action  to  recover  it  back  arrives  at  the  time  he  neglects  or  refuaoB  to 
render  the  service.    2  Mass.  198. 

An  attorney  at  law  is  not  privileged  in  Pennsylvania  firom  arrest  on  a  capias.  1 
R.  350. 

A  payment  to  an  attorney  by  a  sheriff,  who  has  notice  that  the  attorney's 
authority  has  been  revoked,  is  bad.     3  W.  857. 

A  power  of  attorney  to  collect  money,  the  attorney  to  receive  one-half  of  the  n^ 
proceeds,  as  compensation,  is  not  irrevocable.    3  P.  F.  Sm.  212,  266. 

n.  Warrants  of  attornst. 

A  warrant  of  attorney  is  a  written  authority  to  the  attorney  or  attomevs  to  whoa 
it  is  directed,  to  appear  for  the  person  executing  it,  to  receive  a  declaration  f<»  him 
in  an  action  at  the  suit  of  the  person  therein  mentioned,  and  thereupon  to  confess 
the  action,  or  suffer  judgment  to  pass  by  de&ult;  and  to  sign  a  release  of  all  ^rocs 
and  defects  touching  such  proceedings.     1  T.  &  H.  Pr.  397. 

A  warrant  of  attorney  is  generally  given  under  seal,  though  it  is  said  this  is  not 
indispensable.     1  Bouv.  Inst.  351.     6  Taunt.  264.     1  T.  &  H.  Pr.  397. 

A  warrant  of  attorney  may  be  attested  by  the  attorney  to  whom  it  is  dixe^^ 
6  Eng.  L.  &  Eq.  855.    8  Ibid.  378. 

The  judgment  of  a  justice  of  the  peace  entered  by  authority  of  a  warrant  of 
attorney  is  void ;  a  transcript  thereof  filed  in  the  common  pleas  as  a  jndgmai^ 
upon  which  executions  were  issued,  lands  levied  and  sold,  is  also  void,  and  will  be 
reversed,  and  restitution  of  the  money  made  by  the  sheriff's  sale  awarded.  6  W. 
294. 

A  warrant  of  attorney  to  confess  judgment  given  by  a  single  w<Hnan,  ia  imjI 
revoked  by  her  subsequent  marriage.     11  C.  146. 
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Auctions* 

An  Auction  is  a  public  sale,  where  the  parties  designing  to  purchase  bid  upon 
each  other,  that  is,  succeesiyely  offer  an  incrtanng  price ;  the  sale  being  to  the 
highest  bidder.  1  Burrill's  Law  Diet.  162.  From  the  circumstance  of  the  bids 
being  repeated  aloud  by  the  salesman  or  auctioneer,  it  is  sometimes  termed  a  sale 
^'  by  outcry."  Babington  on  Auctions  8.  An  auctioneer  differs  from  a  broker  in 
being  authorized  only  to  teS,  and  that  at  public  auction.   2  H.  Bl.  555. 

The  business  of  an  auctioneer  is  regulated,  in  this  state,  by  various  acta  of 
assembly,  applying  to  different  parts  of  the  commonwealth.  By  these  statutes, 
auctioneers  are  required  to  take  out  licenses  or  commissions,  authorising  them  to 
carry  on  the  business,  for  which  they  must  pay  a  price  regulated  by  law,  according 
to  the  privileges  granted.  The^  give  bonds  to  the  commonwealth  for  the  faithfm 
performance  of  the  several  duties  enjoined  upon  them  by  law ;  and  are  sworn  to 
conform  in  all  things  to  the  auction  laws  of  the  state.  Duties  are  laid  on  certain 
goods  sold  at  auction ;  and  penalties  inflicted  for  selling  without  a  commission,  or 
otherwise  violating  the  laws.  They  are  bound  to  report  quarterly  to  the  state 
treasurer,  under  oath,  the  amount  of  their  sales,  and  to  pay  over  to  him  the  amount 
of  the  duties  accruing  thereon  by  law. 

The  act  of  9th  February  1751,  prohibits  the  giving  or  selling  of  any  rum,  wine 
or  other  strong  liquors,  at  any  auction,  to  the  persons  attending  the  same,  under  a 
penalty  of  five  pounds  for  each  offence ;  one  half  for  the  use  of  the  overseers  of  the 
poor,  and  the  otner  half  for  the  use  of  the  informer.  These  penalties  are  recoverable 
before  any  justice  of  the  peace,  who  is  authorized  summarily  to  convict  the  offender, 
either  on  his  own  view,  or  on  the  testimony  of  one  or  more  witnesses  ]  saving  to  the 
defendant  the  rieht  of  appeal.  These  fines  are  to  be  levied  by  distress  and  sale 
of  the  defendants  goods,  and  for  want  of  such  distress,  he  may  be  committed  to 
prison,  without  bail,  for  the  space  of  fortv  days. 

The  auction  laws  do  not  extend  to  ninder  any  executor  or  administrator  from 
selling  at  auctioui  the  lands  or  goods  of  their  respective  testators  or  intestates ;  nor 
to  any  judicial  sales  by  sherifi  or  constables ;  nor  to  the  sale  of  goods  distrained 
for  rent.   Purd.  69. 

A  sale  by  auction  is  not  complete  until  the  bid  has  been  accepted.  The  bid  is 
only  an  offer  to  pay  a  stipulated  price  for  the  article  about  to  be  sold ;  and  like  every 
other  offer,  which  has  not  been  accepted,  it  may  be  withdrawn  until  accepted.  1 
Bouv.  Inst.  392.  Where  a  bid  had  been  made  at  a  sheriff's  sale  by  auction,  and 
the  sale  adjourned,  the  bid  was  held  to  be  withdrawn  by  implication.  6  Barr  486. 
An  auctioneer's  authori^  to  sell  may  be  revoked,  even  after  he  has  incurred 
expenses  in  reference  to  the  goods.  3  Eng.  L.  &  £q.  520. 

The  general  rule  of  law  is,  that  parol  evidence  of  declarations  of  an  auctioneer  is 
not  admissible  to  vary  the  written  terms  of  sale.  1  Pet  C.  C.  199.  If  a  purchaser 
at  auction  do  not  fulfil  his  contract,  he  is  liable  for  the  difference  between  the  price 
which  he  bid  and  a  less  price  for  which  the  goods  may  be  sold  at  a  second  sale  at 
auction,  with  interest  thereon.  Harper  219.  If  a  purchase  be  made  at  auction  of 
faumerous  articles  of  personal  property,  at  one  and  the  same  time,  and  from  the 
same  vendor,  the  whole  constitutes  one  entire  contract,  though  the  articles  purchased 
be  siruck  off  separately,  at  separate  and  distinct  prices.  2  W.  &  S.  877.  2  Barr  74. 
A  purchaser  at  auction  '*  for  cash  before  removal  of  the  goods/'  is  liable  in  a  suit 
by  the  vendor,  unless  he  show  an  offer  fo  pay  the  price  and  remove  the  goods  pur- 
chased, or  that  the  plaintiff  prevented  it.   Ibid. 

If  goods  be  sent  to  auction,  with  directions  to  the  auctioneer  to  dispose  of  them 
at  a  certain  average  advance  on  the  invoice  price,  and  he  sell  them  for  less  than 
the  limited  price,  an  action  may  be  maintained  against  him  for  the  difference  between 
the  limited  price  and  that  for  which  the  goods  were  sold.    11  S.  &  R.  86. 

It  seems,  that  the  seller  of  goods  at  auction  may  lawfully  employ  an  i^nt  to  bid 
the  ^oods  up  to  a  limited  price  without  making  it  publicly  known.  11  S.  &  R.  86. 
But  if  the  owner  of  an  estate  put  up  to  sale  by  auction  employ  puffers  to  bid  for 
hun,  it  is  a  fraud  on  the  real  bidders,  and  the  highest  bidder  cannot  be  compelled 
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to  complete  the  contract.  Selw.  N.  P.  191.  The  employment  of  a  bidder  merdj 
to  raise  the  price  at  a  sale  of  real  estate,  under  an  order  of  the  orphans'  oonrt,  ii  a 
fraud  upon  the  purchaser.     2  H.  446.    4  H.  200.    27  Leg.  Int.  92. 

An  agreement  entered  into  for  the  purpose  of  preventing  competition  at  a  sakcf 
property,  under  execution  or  distress  for  rent,  is  void  as  against  puhlio  policy.  3 
N.  Y.  129.     1  Bouv.  Inst.  236. 

It  seems,  that  an  auctioneer,  if  not  interested  in  the  property,  may  bid  at  his  en 
sale.    5  Wr.  140. 

An  auctioneer's  bond,  under  the  act  of  assembly,  is  a  security  for  bis  prirate  etc- 
tomers,  as  well  as  for  the  duties  payable  to  the  state.  8  Y.  335.  4  D.  95.  3  W. 
297.  And  the  person  who  first  brings  suit  is  entitled  to  priority  of  payment.  3  D 
600.   IB.  370. 

A  licensed  auctioneer,  in  the  city  of  Philadelphia,  who  advances  money  on  goods, 
and  charges  commissions  on  such  advances,  is  liable  to  the  payment  of  a  pawnbroker's 
license,  under  the  city  ordinance.   II  C.  277. 


93aiL    . 

L  Bail  defined  and  explained.  III.  Form  of  a  bail-piece. 

II.  Bail  in  oiTil  oaiee.  IV.  Bail  for  stay  of  execotion  or  appeal 

I.  Bail  is  used  in  our  common  law,  for  the  freeing  or  setting  at  liberty  of  oae 
arrested  or  imprisoned  upon  action,  either  civil  or  criminal,  or  surety  tak^i  for  lus 
appearance,  at  a  da^  and  place  certain.   Bract,  lib.  3,  tit.  2,  c.  8. 

The  reason  why  it  is  called  bail  is  because,  by  this  means,  the  party  restrained  ii 
delivered  into  the  hands  of  those  that  bind  themselves  for  his  forthcoming,  in  order 
to  a  safe  keeping  or  protection  firom  prison ;  and  the  end  of  bail  is  to  sati^  Uie  eon- 
demnation  and  costs,  or  render  the  defendant  to  prison.   Tom.  L.  Diet 

n.  Bail  in  otvtl  oases. 

Since  the  passage  of  the  act  of  12th  July  1842,  to  abolish  imprisonment  for  debt, 
a  recognisance  of  special  bail  in  its  technical  sense — bail  for  the  body— can  only  be 
taken,  by  a  justice,  for  the  appearaiice  of  a  defendant  arrested  on  a  capiat  in  a  case 
not  within  the  provisions  of  that  act,  via.,  in  trespass  or  trover,  for  the  recovery  of 
money  collected  by  a  public  oflSicer,  or  for  official  misconduct. 

One  who  is  special  bail  may  depute  another  to  execute  a  bail-piece  for  Idm,  or 
one  of  two  special  bail  may  depute  the  other  to  execute  it.   6  W.  402. 

Bail  may  take  up  their  principal  when  attending  court  as  a  suitor,  or  at  any  otb^ 
time.  4  Y.  128. 

Special  bail  may  arrest  their  principal  anywhere^  at  any  time,  and  vnder  any  cir- 
cumstances.  Ibid. 

Bail  in  a  suit  entered  in  another  state  may  seize  and  take  the  principal  in  this 
state.   2»Y.  268. 

Bail  may  depute  another  to  take  and  surrender  their  principal ;  and  the  bail,  or 
the  person  deputed  by  him  for  that  purpose,  may  take  the  principal  in  anoUia 
state,  or  at  any  time  and  in  any  place,  and  may,  after  demand  of  admittanee,  and 
refusal,  break  open  the  door  of  the  principal's  house,  in  order  to  take  him.  7  Johns. 
140. 

But  if  they  use  more  force  than  is  necessary,  they  will  (as  in  other  cases)  become 
trespassers  ab  initio  [from  the  beginning],  and  be  liable  for  false  imprisonment  3 
Day  485. 

If  the  creditor  has  the  means  of  satisfaction  in  his  hands,  and  chooses  not  to  retain 
it,  but  suffers  it  to  pass  into  the  hands  of  the  principal,  the  surety  is  discharged.  8 
S.  &R.452. 

When  the  surety  apprises  the  creditor  of  the  means  of  obtaining  satisfaction  with- 
out resorting  to  his  personal  liability,  and  the  creditor  refuses  or  neglects  to  use  Uiese 
means,  the  surety  is  discharged.   13  S.  &  R.  157.  qitized  bv^ 

It  seems  that  a  surety  who  has  property  of  his  principal  in  hb  hands,  may  give 
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it  up  to  satisfy  an  execntion  agunst  htmsdf  for  the  debt  for  which  he  was  surety. 
Addis.  153. 

A  temporary  stay  of  execution,  by  agreement  of  the  plaintiff,  in  consideration  of 
a  confession  of  judgment  by  the  defendant,  will  not  exonerate  the  special  bail  in  the 
action.   3  W.  376. 

Where  money  is  paid  by  a  surety  for  two  principals,  the  htw  implies  a  promise 
by  each  principal  to  reimburse  the  surety  for  the  whole  amount  paid.    3  Bmn.  126. 

Special  bail  has  a  right  to  appeal  ^m  the  judgment  of  a  justice  against  them, 
notwithstanding  the  act  of  1810  says  that,  on  the  judgment  of  the  justice,  execution 
shall  issue  without  stay.  3  S.  &  R.  93. 

A  surrender  of  the  principal,  in  an  insolvent  bond,  he/ore  the  day  of  appearance, 
will  not  discharge  the  bail  from  his  obligation.  4  W.  69. 

The  bail  of  an  insolvent  is  entiUed  to  ev^ry  part  of  the  condition  of  the  bond 
prescribed  by  the  act  of  assembly ;  and  if  it  do  not  contain  the  altematiye  of  a  pro- 
curement of  a  discharge  or  a  surrender  to  jail,  no  recovery  can  be  had  upon  it.  5 
W.  346. 

If  bail  enter  into  a  recognisance,  although  they  are  excepted  to  and  never  justify, 
th^  are  liable.   1  Taunt.  427. 

Bail  may  recover  such  sums  as  they  have  been  necessarily  and  fairly  obliged  to 
expend — as  in  sending  afler  and  securing  their  principal  after  he  has  absconded,  in 
order  to  surrender  him.   5  £sp.  C.  571. 

ni.  Form  or  a  bail-phob. 
CITY  OF  PHILADELPHIA,  bs. 
A.  B.  ]  Before  [E.  F.,  Alderman.]    Action  or  Trespass.] 

V9.  V  Judgment  for  plaintiff,  for  [twenty-six  dollars  and  twenty-nine  cents]  Damages, 
C.  B. )  *       and  eighty-seven  cents  costs. 

I  do  certify,  that  [Q.  H.,]  of  [No.  20  Arch  street,]  became  special  bail  for  the  defend- 
ant, in  the  above  action,  in  the  sum  of  [sixty]  dollars,  for  the  appearance  of  the  said 
defendant  at  my  office,  on  the  [seventh]  day  of  [August,]  1860,  by  recognisance  taken 
before  me,  one  of  the  aldermen  in  and  for  the  said  city,  the  [second]  day  of  [Au^st,] 
1860,  as  appears  by  the  record  of  the  said  recognisance  remainmg  in  my  office.  Witness 
the  said  afderman  [or  justice  of  the  peace,]  who  has  hereunto  set  his  hand  and  seal,  the 
[twentieth]  day  of  [August,]  in  the  year  of  our  Lord  one  thousand  eight  hundred  and 
sixty.  E.  F.,  Alderman,    [sxal.] 

The  justice  must  recollect  that  so  long  as  the  provisions  of  the  act  of  12th  July 
1842,  are  in  force,  he  cannot  issue  a  bail-piece  to  arrest  the  principal,  in  any  case 
within  the  provisions  of  that  act 

IV.  Bail  fob  stay  or  execution  or  appeal. 

The  act  of  20tii  March  1845  (Purd.  601),  provides  that  the  bail  in  all  cases  where 
bail  is  required  for  stay  of  execution,  shiJl  be  bail  absolute,  with  one  or  more  suf- 
ficient sureties,  in  double  the  amount  of  the  debt  or  damages,  interest  and  coste 
recovered,  conditioned  for  the  payment  thereof,  in  the  event  that  the  defendant  fail 
to  pay  the  same  at  the  expiration  of  the  stay  of  execution. 

The  same  act  provides  that  the  bail,  in  cases  of  appeal  from  the  judgments  of 
aldermen  and  justices  of  the  peace,  shall  be  bail  absolute,  in  double  the  probable 
amount  of  costs  accrued  and  likely  to  accrue,  with  one  or  more  sufficient  sureties, 
conditioned  for  the  payment  of  all  costs  accrued,  or  that  may  be  legally  recovered 
against  tiie  appellant. 

In  order  to  obtain  an  appeal  or  stay  of  execution,  women,  as  well  as  men,  must 
give  the  security  required  by  law.  8  r.  L.  J.  190. 

See  Actions  at  Law,  IV.  and  VI.  1. 
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Bail  anlr  Commitment  in  Criminal  Cases. 

L  For  what  orimes  bail  may  be  taken,  and  V.  Form,  &o.,  to  appear  and  keep  Uic  peica 

by  whom.  VI.  Recognisance  to  giTe  evidence. 

II.  Where  and  how  the  prisoner  may  be  Til.  VIII.  IX.  Forms  to  return  to  court  h 

committed.  cases  of  assault  and  battery,  to  ksif 

ni.  A  general  form  of  commitment  the  peace  and  gire  eTidenoe. 

IV .  Form  of  a  recognisance  to  appear  at  X.  Docket  entry  of  recognisance, 
court. 

I.  For  what  grimes  bail  mat  bb  taken,  and  bt  whom. 

ExoE88iyB  bail  shall  not  be  required.  Const  U.  S.  Amend,  art.  VJJUL.  OhmI 
of  Penn.  art.  IX.  §  13. 

All  prisoners  shall  be  bailable  by  sufficient  sureties,  unless  for  capital  offaieo, 
when  tne  proof  is  evident  or  presumption  great   Const,  of  Penn.  art.  IX.  §  14. 

In  aH  oases,  the  party  accused,  on  oath  or  affirmation,  of  any  crime  or  mi9d^ 
meaner  against  the  laws,  shall  be  admitted  to  bail  by  one  or  more  sufficient  sor^ieE, 
to  be  taken  before  any  judge,  justice,  mayor,  recorder  or  alderman  where  the 
offence  chai^ged  has  been  committed,  except  such  persons  as  are  precluded  from 
being  bailed  by  the  constitution  of  this  commonwealth :  Provided  also,  Th^  per- 
sons accused  as  aforesaid,  of  murder  or  manslaughter,  shall  onl^  be  admitted  to 
bail  by  the  supreme  court  or  one  of  the  judges  thereof,  or  a  president  or  aaodate 
law  judge  of  a  court  of  common  pleas :  persons  accused,  as  aforesaid,  of  arson, 
rape,  mayhem,  sodomy,  buggery,  robbery  or  burglary,  shall  only  be  bailable  by  tli« 
supreme  court,  the  court  of  common  pleas,  or  any  of  the  judges  thereof,  or  a  mayor 
or  recorder  of  a  city.   Act  81  March  1860,  §  7.  Purd.  250. 

All  sureties,  mainpernors  and  bail  in  criminal  oases,  whether  bound  in  reeoeiii- 
sauces  for  a  particular  matter  or  for  all  charges  whatsoever,  shall  be  entitled  t» 
have  a  bail-piece,  duly  certified  by  the  proper  officer  or  person  before  wbom  or  in 
whose  office  the  recognisance  of  such  surety,  mainpernors  or  bail  shall  be  or  remain, 
and  upon  such  bail-piece,  by  themselves  or  their  agents,  to  arrest  and  detain,  and 
surrender  their  principals,  with  the  like  effect  as  in  cases  of  bail  in  civil  acttoBs; 
and  such  bail-piece  shall  be  a  sufficient  warrant  or  authority  for  the  proper  shenff 
or  jailer  to  receive  the  said  principal,  and  have  him  forthcoming  to  answer  the 
matter  or  matters  alleged  against  him :  Provided^  That  nothing  herein  contained 
shall  prevent  the  person  thus  arrested  and  detained  from  giving  new  bail  or  sure- 
ties for  his  appearance,  who  shall  have  the  same  right  of  surrender  hereinbefore 
provided.   Ibid.  §  8. 

To  refuse  or  delay  to  bail  any  person  bailable  is  an  offence  against  the  liberty  of 
the  subject,  in  any  magistrate,  by  the  common  law.  4  Bl.  Com.  242. 

If  the  offence  be  not  bailable,  or  the  party  cannot  find  bail,  he  is  to  be  ocns- 
mitted  to  the  county  jail  by  the  mxttimus  of  the  justice,  or  warrant,  under  his  band 
and  seal,  containing  the  cause  of  his  commitment — there  to  abide  till  delivered  bj 
due  course  of  law.  4  Bl.  Com.  244. 

A  justice  of  the  peace  may  discharge  from  prison  one  committed  by  him  for  i 
bailable  offence,  whether  felony  or  misdemeanor,  taking  a  recognisance  for  hk 
appearance  at  court  to  answer.  6  W.  &  S.  314.  2  P.  458. 

n.  Where  and  how  the  prisoner  mat  be  committed. 

If  a  man  commit  felony  in  one  county,  and  be  arrested  for  the  same  in  another 
county,  he  shall  be  committed  to  jail  in  that  county  where  he  b  taken.  I>alt.  c 
170. 

Yet,  if  he  escape  and  be  taken  on  a  fresh  suit  in  another  county,  he  may  be 
carried  back  to  the  county  where  he  was  first  taken.   Ibid. 

The  mention  of  the  name,  and  the  authority  of  the  justice  (Lord  Hai^  sajB), 
in  the  beginning  of  the  mittimus,  is  not  always  necessary,  for  the  seal  and  8ub> 
scription  of  the  justice  to  the  mittimus  is  sufficient  warrant  to  the  juler  ;  for  it 
may  be  supplied  by  averment  that  it  was  done  by  the  justice.   2  H.  P.  C.  122. 

The  mittimus  should  contain  the  name  and  surname  of  the  P^rty  committed,  if 
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;  if  not  known,  then  it  may  be  sufficient  to  describe  the  person  bj  bis  age, 
Utnre,  complexion,  color  of  bis  nair,  and  tbe  like,  and  to  add  that  be  refusetb  to 
^Uhis  name.  1  H.  P.  C.  577.   1  Cbit  Cr.  L.  27. 

It  oogbt  to  contain  tbe  cause,  as  for  treaaon  or  felony  or  suspicion  thereof; 
dierwise,  if  it  contain  no  cause  at  all,  and  tbe  prisoner  escape,  it  is  no  offence  at  all ; 
berets,  if  tbe  mittimus  contained  tbe  cause,  tbe  escape  were  treason  or  felony, 
loofb  be  were  not  guilty  of  the  offence,  and,  therefore,  for  tbe  king's  [common- 
ttlSi]  benefit,  and  that  tbe  prisoner  may  be  tbe  more  safely  kept,  tbe  mittimus 
i^bt  to  contain  tbe  cause.   2  Inst.  52.  4  Mass.  497.  2  Ash.  61. 

A  warrant  or  mittimus,  to  answer  to  such  things  as  shall  be  objected  against 

ED,  is  tiitcrfy  againU  law.   2  Inst.  591. 

Also,  it  onebt  to  contain  tbe  certainty  of  the  cause ;  and,  therefore,  if  it  be  for 
ilony,  it  ought  not  to  be  generally  for  felony,  but  it  mtut  contain  the  fpecial  nature 

tl^  felony,  briefly,  as  for  felony  ybr  the  death  o/guch  an  oney  or  for  burglary,  in 
reakmg  the  house  o/sttch  an  one;  and  tbe  reason  is,  because  it  may  appear  to  tbe 
sdge  upon  an  habeas  corpus^  whether  it  be  felony  or  not.   2  H.  f.  C.  122. 

Ibe  mittimus  must  be  under  seal  \  and  without  this  the  commitment  is  unlaw- 
il;  tbe  jailer  is  liable  to  fieilse  imprisonment;  and  tbe  wilful  escape  of  tbe  jailer, 
:  breach  of  prison  \>j  the  felon,  makes  no  felony.   1  H.  P.  C.  583. 

It  aboold  also  set  torih  the  place  at  which  it  is  made  (that  it  may  appear  to  be 
ithin  the  jurisdiction  of  the  justice.)  2  Hawk.  P.  C.  179. 

It  must  sdso  have  a  certain  date  of  tbe  year  and  day.   Ibid. 

Tbe  act  of  30  March  1821,  directs  that  it  shall  be  tbe  duty  of  every  justice  of 
be  peace  of  the  county  or  alderman  of  the  city  of  Phikdelphia,  before  whom  any 
cognisance  of  bail  or  surety  in  any  criminal  or  supposed  criminal  case  shall  be 
ken,  to  set  down  accurately  and  at  large,  in  a  docket  or  record  to  be  kept  for  that 
iipose,  the  name,  place  of  abode,  particubvrly  describing  the  same,  and  the  occu- 
ilion  or  business  of  such  recognisance  or  surety ;  and  if  tbe  said  recognisor  or 
roty  shall  not  be  a  housekeeper,  the  name  and  place  of  abode,  particularly 
scribing  tbe  same,  and  tbe  occupation  or  business  of  tbe  person  or  persons  with 
bom  such  recognisor  or  surety  may  reside ;  and  the  said  justices  of  the  peace  of 
id  county,  or  iddermen  of  tbe  said  city,  are  required  and  ei^joined  to  make  a  fxiW 
A  complete  return  of  said  recognisance  or  surety  to  the  proper  court  baring 
gnisance  of  the  case,  and  of  all  and  every  the  sureties  [entries,  qur\^o  made  on 
I  docket  or  record,  touching  or  relating  to  such  recognisance ;  together  with  tbe 
oeeedings  of  such  justice  of  tbe  peace  or  alderman,  relating  to  the  case  in  which 
eh  person  or  persons  may  have  become  bound  as  a  recognisor  or  surety  as  afore- 
id.  Pnrd.480. 

A  recognisance  is  a  bond  of  record,  testifying  the  recognisor  to  owe  a  certain 
(tf  money  to  some  other,  and  tbe  acknowledging  of  the  same  is  to  remain  of 
...■d,  and  none  can  take  it  but  only  a  judge  or  officer  of  record.   Dalt.  c.  186. 

But  whensoever  any  statute  giveth  them  power  to  take  a  bond  of  any  man,  or 

bbd  over  any  man  to  appear  at  the  assizes  or  sessions,  or  to  take  sureties  for 
J  matter  or  cause,  they  may  take  a  recognisance.     Tea,  wheresoever  they  have 
ithority  given  them  to  cause  a  man  to  do  a  thing,  there  it  seemeth  they  have 
er  given  them  to  bind  the  party  by  recognisance  to  do  it ;  and  if  the  party 
Q  refuse  to  be  boimd,  tbe  justice  may  send  him  to  jail.   Dalt.  c.  168. 

He  can  only  require  security  till  the  next  court.   8  Mass.  78.   1  Mass.  488. 

Svety  obligation  and  recognisance  taken  by  justices  of  the  peace  must  be  made 
f  die  commonwealth.  It  must  also  contain  the  name,  place  of  abode,  and  trade 
*  ealKng,  both  of  principals  and  sureties,  and  the  sum  in  which  they  are  bound. 
~  it  is  most  commonly  subject  to  a  condUion^  which  is  either  indorsed  or  under- 
en,  or  contained  within  the  body  of  it,  upon  the  performance  of  which  the 
cognisance  shall  be  void. 

Feme  coverts  (married  women)  and  infants  ought  to  find  security,  and  not  be 

and  themselvee. 

Where  a  justioe  or  alderman  has  authority  to  inquire  into  an  offence  and  com- 

't  the  prisoner ;  hold  him  to  bail  or  discbarge  him,  as  circumstances  may  require, 
nay  take  a  recognbanoe  for  his  appearance  before  him,  from  time  to  time, 
"  g  the  ezambations.   6  S.  &  R.'427.  ^  j 
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A  justice  may  take  reoognisance  with  sureties  for  the  appearance  of  a  party 
charged  with  a  bailable  o&nce,  at  an  adjoomed  examination,  and  if  he  do  not 
appear,  he  and  his  sureties  may  be  called,  and  a  proper  entry  of  their  defimlt  made. 
2  W.  C.  C.  422. 

On  a  verdict  of  acquittal,  the  defendant's  recognisance  is  considered  ipwfwiQ 

»y  the  fact  itself]  void,  and  his  bail  discharged  without  any  further  entry.  4 
low.  410.    But  see  2  N.  Y.  82. 

A  recognisance  for  a  prisoner's  appearance  at  the  next  term,  and  not  at  the  sik- 
ceeding  sessions,  is  to  be  discharged  at  the  end  of  the  term^  by  committing  or  dis- 
charging him,  or  delivering  him  on  new  bail.   2  P.  B.  240. 

ni.    FOBU  or  COMMITMXNT,  QXNERAL. 

CAMBRIA  COUNTY,  m. 

The  CommonwMltli  of  Pennsylvania, 

To  the  Constable  of  the  Township  of  D ,  in  the  County  of  Cambria,  and  to  the 

Keeper  of  the  Common  Jail  of  the  said  County : 

Thisi  are  to  command  you,  Uie  said  constable,  fojrthwith  to  convey  and  deliver  into 
the  custody  of  the  keeper  of  the  said  common  jail,  the  body  of  A.  i^  charged  before 
J.  R.,  one  of  our  justices  of  the  peace  in  and  for  the  said  county,  with  [here  specify  the 
offence.]  And  you,  the  siud  keeper,  are  hereby  required  to  receive  the  said  A.  B.  into 
your  custody  in  the  said  common  jail,  and  him  there  safely  keep  until,  tc  [as  the  can 

may  be.]     Witness  the  said  J.  R.,  at  D township  aforesaid,  the  fifth  day  of  May,  in 

the  year  of  our  Lord  one  thousand  eight  hundred  ana  sixty. 

J.  R.,  Justice  of  the  Peace,     [seal.] 

IV.  Form  of  a  reooonisanox  to  appsab  at  court. 

ToiT,  J.  L.,  [the  nrinoipal,  I  acknowledge  to  owe  to  the  Commonwealth  the  sum  of  oae 
hundred  doUars,  ana  you,  T.  P.  and  T.  X,  [the  bail,]  acknowledge  to  owe  to  Uie^Oommoo- 
wealth  the  sum  of  one  hundred  dollars  each,  to  be  levied  of  your  several  and  renpeeche 
goods  and  chattels,  lands  and  tenements,  to  the  use  of  the  Commonwealth ;  upon  tba 
condition,  that  if  the  said  J.  L.  shall  appear,  personally,  at  the  next  Court  of  Quarter 
Sessions  of  the  Peace,  to  be  held  at  R  ,  for  the  county  of  Berks,  then  and  there  to 
answer  such  matters  and  things  as  shall  be  oljected  to  hun,  on  behalf  of  the  Commoih 
wealth,  for  an  assauU  and  baUery  on  S,  B.,  and  not  to  depart  said  court  without  leafe, 
then  this  recognisance  to  be  void,  otherwise  to  be  in  full  force  and  virtue.  Are  you  ooo- 
tent? 

y.  Form  of  reooonisanob  to  appear,  &o.,  and  keep  the  psaos,  and  be  (a 

GOOD  BEHAYIOR. 

Ton,  J.  L.,  [the  principal,]  acknowledge  to  owe  to  the  Commonwealth  the  sum  of  mi 
hundred  dollars,  and  you,  T.  P.  and  T.  T.,  [Uie  bail,]  acknowledge  to  owe  to  the  Com- 
monwealth the  sum  of  <me  hundred  dollars  each,  to  be  levied  of  your  several  and  respectire 
goods  and  chattels,  lands  and  tenements,  to  the  use  of  the  Commonwealth ;  upon  tfab 
condition,  that  if  Uie  said  J.  L.  shall,  personally,  appear  at  the  next  Court  of  Quarter 
Sessions  of  the  Peace,  to  be  held  at  R-- — ,  for  the  county  of  Berks,  then  and  there  to 
answer  such  matters  as  shall  be  objected  against  him  on  behalf  of  the  Commonwealth, 
and  shall,  in  the  mean  time,  keep  the  peace,  and  be  of  good  behavior,  towards  all  ^ 
citizens  of  the  Commonwealth,  and,  especially,  towards  S.  B.,  and  not  depart  said  court 
without  leave»  then  this  recognisance  to  be  void,  otherwise  to  be  in  full  force  and  virtue. 
Are  you  content? 

VI.  Form  op  a  reoognisance  to  give  evidenoe. 

You,  J.  L— ,  acknowledge  to  owe  the  Commonwealth  the  sum  oi  fifty  dollars,  to  be 
levied  of  your  ^ds  and  chattels,  lands  and  tenements,  to  the  use  of  Uie  Commonwealth; 
upon  this  condition,  that  if  you  shall,  personally,  appear  at  the  next  Court  of  Quarter  Ses- 
sions of  the  Peace,  to  be  held  at  R ,  for  the  county  of  Berks,  then  and  Uiere  to  te^ 

tify,  on  behalf  of  the  Commonwealth,  against  a  certain  B.  W.,  and  not  depart  the  court 
without  leave,  then  this  recognisance  to  be  void,  otherwise  to  be,  and  remam,  in  faH  force 
and  virtue.    Are  you  content  ? 

When  a  reoognisance  is  taken  before  a  magistrate,  he  may  set  it  down  on  his  docket, 
thu»— "  J.  L.,  bound  in  $100  to  appear,  &c.,  T.  P.  and  T.  T.  bound  in  $50  each,  to 
give  evidence,  &o./*  from  which  he  may  afterwards  make  the  recognisance  out  at 
kngth,  and  certify  to  the  next  sessionSi  or  (if  the  oflfenoes  be  not  cognisable  there) 
to  3ie  court  of  oyer  and  terminer.  D\g\i\ze6  by  GoC 
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YII.  Forms  of  aEcoaNisANOss  to  bb  ssnt  to  thx  coubt. 
iBonweaith  |  Aasaalt  and  battery  on  oath  of  S.  B. 
M.  V  J.  L.,  of  S         t6wii8hip,  yeoman,  held  in  |100. 

J.  L.        )  R.  S.,  of  S—  township,  yeoman,  held  in  |100. 
A.  T.,  of  L—^ — ,  carpenter,  held  in  |100. 
VpoD  condition,  that  if  the  said  J.  L.  shall,  personally,  appear  at  the  next  Conrt  of 
ier  SessioDs  of  the  Peace,  to  be  held  at  R-- — ^  for  Uie  county  of  Berks,  then  and 
to  snswer  sach  things  as  shall  be  objected  against  him  on  behalf  of  the  Common- 
1th,  for  assaulting  ana  beating  a  certain  S.  B.,  and  not  depart  the  said  court  without 
e,  sod,  in  the  mean  time,  keep  the  peace,  and  be  of  gooa  behavior  towards  all  the 
ibiens  of  the  Commonwealth,  and,  especially,  towards  the  said  S.  B.,  then  the  above  recos- 
isuue  to  be  void,  otherwise  the  saia  several  sums  of  money  to  be  levied  of  their  gooos 
id  disttels,  lands  and  tenements,  respectively,  to  the  use  of  the  Commonwealth. 
Taken  and  acknowledged,  the  third  day  of  May,  a.  d.  one  thousand  eight  hundred  and 

Before  J.  R.,  Justice  of  the  Peace,    [seal.] 

ym.  For  the  psaox  and  good  bxhayiob. 

DNnwealthl  Surety  of  the  Peace,  and  good  behavior,  on  the  affirmation  of  S.  B. 
St.  y  J.  L.,  of  S         township,  yeoman,  held  in  |100. 

J.  L        JR.  S.,  of  same  township,  yeoman,  held  in  |I00. 

A.  T..  of  H ,  carpenter,  held  in  $100. 

tpon  condition,  that  if  the  said  J.  L.  shall,  personallv,  appear  at  the  next  Court  of 
^~  Sessions  of  the  Peace,  to  be  held  at  O—- ,  for  the  county  of  Delaware,  then  and 


196  to  answer  such  tbinp  as  shall  be  objected  against  him,  on  behalf  of  the  Common- 
Ntlth,  End  not  depart  the  said  court  without  leave,  and,  in  the  mean  time,  keep  the 
kce,  and  be  of  good  behavior  towards  all  the  citizens  of  the  Commonwealth,  and,  espe- 
kUj,  towards  S.  B.,  then  the  above  recognisance  to  be  void,  otherwise,  the  said  several 

of  money  to  be  levied  of  their  goods  and  chattels,  lands  and  tenements,  respectively, 

)  iM  of  tiie  Commonwealth, 
'aba  and  acknowledged,  the  third  day  of  May,  a.  d.  one  thousand  eight  hundred  and 

Before  J.  R.,  Justice  of  the  Peace,    [seal.] 


IX.  To  giyb  eyidxnoe. 

}  Fornication — on  oath  of  C.  W. 
D.  S.,  of  M ,  weaver,  held  in  |50. 

Jpon  condition,  that  if  the  said  C.  W.  shall,  personally,  appear  at  the  next  Court  of 
"er  Sessions  of  the  Peace,  to  be  held  at  Rr- — ,  for  the  county  of  Berks,  then  and 
to  testify,  on  behalf  of  the  Commonwealth,  against  a  certain  J.  L.,  for  committing 
ition  with  a  certain  C.  W.,  and  not  depart  the  said  court  without  leave,  then,  the 
^  reoopisance  to  be  void,  otherwise,  the  said  sum  of  money  to  be  levied  of  his  goods 
I  chattels,  lands  and  tenements,  to  the  use  of  the  Commoawealth. 
'aken  and  acknowledged,  the  third  day  of  May,  a.  d.  one  ^ousand  eight  hundred  and 
7*  Before  J.  R.,  Justice  of  the  Peace,    [seal.] 

X.  Docket  entbt  of  reooonisancb. 

UBOswealth  I  Aasanlt  and  Battery,  on  oath  of 'S.  B. 
St.  \  J.  L.  of  S—  township,  yeoman,  held  in  $100. 

J.  L.        Jr.  S.,  of  S township,  yeoman,  held  in  $100, 

A.  T.,  of  H ,  carpenter,  held  in  |100. 

lor  the  appearance  of  the  defendant,  ^.,  to  answer,  ^. 

S.  B.,  held  in  $60.  )  «,^    .^  a^^«„«^  jfc« 
C.  W.,  held  in  $60.  J  ^®  P^®  evidence,  Ac. 
ftj  9th,  A.  n.  1860.  Before  J.  R.,  Justice  of  the  Peace,    [seal.] 


puties  need  not  sign  the  reoognisance.  If  the  justice  shall  snbscribe  his 
without  his  seal  to  i^,  this  is  enough,  and  that  may  be  in  either  of  these  forms : 
^ekmn^edffed  be/ore  me,  J.  R.,  or  only  to  subscribe  his  name,  thus,  J.  R.  The 
ogiusanee  is  a  matter  of  record,  presently,  as  soon  as  it  is  taken  and  aoknow- 
gd,  although  it  be  not  made  up.   1  Chit.  G.  L.  61. 
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i^atlment 

I.  Bailment  defined.  m.  JndicUl  opinions  on. 

II.  Act  of  assemblj. 

I.  Bailment  is  a  delivery  of  goods  on  a  condition  expreaeed  or  impEed,  ihu 
they  shall  he  restored  hy  the  hail^  to  the  hailor,  or  according  to  his  direodoos,  as 
soon  as  the  purpose  for  which  they  were  hailed  shall  he  answered.  Jones  Bailm.  2. 
Story  Baihn.  §  2.     1  Bony.  Inst.  393. 

II.  Act  or  24  Ssptembsb  1866.  Pnrd.  1449. 

SxoT.  1.  Warehouse  receipts  given  for  any  goods,  wares,  merchandise,  grain, 
flour,  produce,  petroleum  or  other  commodity,  stored  or  deposited  with  any  wire- 
houseman,  wharfinger  or  other  person  in  this  state,  or  bills  of  lading,  or  receipts 
for  the  same,  when  in  transit  by  cars  or  vessels  to  any  such  warehousensan,  whuf- 
inger  or  other  person,  shall  be  negotiable,  and  may  lie  transferred  by  indorsemeoi 
and  delivery  of  said  receipt  or  bill  of  lading;  and  any  person  to  whom  the  stid 
receipt  or  bill  of  lading  may  be  so  transferred,  shall  be  deemed  and  taken  to  be  the 
owner  of  the  goods,  wares  and  merchandise  therein  specified,  so  as  to  give  security 
and  validity  to  any  lien  created  on  the  same,  subject  to  the  payment  of  freight  and 
charges  thereon ;  and  no  property  on  which  such  lien  may  have  been  created,  shill 
be  delivered  by  said  warehouseman,  wharfinger  or  other  person,  except  on  the  sor- 
render  and  the  cancellation  of  said  original  receipt  or  bill  of  lading;  or,  in  ease  of 
partial  sale  or  release  of  the  said  merchandise  by  the  written  assent  of  the  holder 
of  said  receipt  or  bill  of  lading,  indorsed  thereon :  Provided,  That  all  warehoose 
receipts  or  bills  of  lading,  which  shall  have  the  words,  "  not  negotiable,"  plainly 
written  or  stamped  on  uie  face  thereof,  shall  be  exempt  from  uie  provisioDi  of 
this  act. 

Sect.  2.  No  warehouseman,  wharfinger  or  other  person,  shall  issue  any  receipt 
or  voucher  for  any  goods,  wares,  mercluindise,  petroleum,  grain,  flour  or  other  pro- 
duce or  commodity,  to  any  person  or  persons,  purporting  to  be  the  owner  or  owners 
thereof,  unless  such  goods,  wares,  merchandise,  petroleum,  grain,  floor  or  other 
produce  or  commodity,  shall  have  been  actually  received  into  store,  or  upon  the 
premises  of  such  warehouseman,  wharfinger  or  other  person,  and  shall  be  in  store, 
or  on  the  premises  aforesaid,  and  under  his  control,  at  the  time  of  issuing  sneli 
receipt. 

Sect.  3.  No  warehouseman,  wharfinger  or  other  person,  shall  issue  any  seoood 
or  duplicate  receipt  for  any  goods,  wares,  merchancuse,  petroleum,  grain,  flour  or 
other  produce  or  oonunodity,  while  any  former  receipt  for  any  such  goods,  wares, 
merchandise,  petroleum,  grain,  flour  or  other  produce  or  comnM>dity  as  aforesaid,  or 
any  part  thereof,  shall  be  outstanding  and  uncalled,  without  writing  across  the  &ee 
of  the  same, ''  duplicate.'^ 

SsoT.  4.  No  warehouseman,  wharfinger  or  other  person  shall  sell  or  encumber, 
ship,  transfer  or  in  any  manner  remove  beyond  his  immediate  control,  any  goods, 
wares,  merchandise,  petroleum,  grain,  flour  or  other  produce  or  commodity,  for 
which  a  receipt  shall  have  been  given  by  him  as  aforesaid,  whether  receiv^  for 
storage,  shippmg,  grinding,  manufacturing  or  other  purposes,  without  the  retora 
of  such  receipt 

Sect.  6.  Any  warehouseman,  wharfinger  or  other  person,  who  shall  violate  anj 
of  the  foregoing  provisions  of  this  act,  shall  be  deemed  guilty  of  fraud ;  and  1^>on 
indictment  and  conviction,  shall  be  fined  in  any  sum  not  exceeding  one  thonsaod 
dollars  or  imprisoned  in  one  of  the  state  prisons  of  this  state,  not  exceeding  fire 
years,  or  both ;  and  all  and  every  person  or  persons  aggrieved  by  the  violation  of 
any  of  the  provisions  of  this  act,  mav  have  and  maintain  an  action  at  law,  against 
the  person  or  persons  violating  any  of  the  foregoing  provisions  of  this  act,  to  recover 
all  damages  which  he  or  they  may  have  sustained  by  reason  of  any  such  vioktioa 
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as  aforesaid,  before  any  ootirt  of  competeDt  jurisdiotioD|  whether  Baoh  person  sliall 
have  been  convicted  of  fraud  as  aforesaid,  under  this  act,  or  not. 

SSCT.  7.  The  proyisions  of  the  foregoing  act  shall  apply  to  grain  stored  in  grain 
eleyators,  and  to  petroleum  in  barrels,  stored  or  kept  in  places  designated  by  law ; 
and  the  owners  or  lessees  of  any  of  said  elevators  or  places  designated  as  aforesaid, 
shall  have  the  rights  and  powers,  and  be  subject  to  the  obligations  and  penalties 
as  therein  provid^i  in  regard  to  warehousemen,  wharfingers  or  other  persons. 

n.  Any  damage  happening  to  a  chattel  while  in  the  hands  of  a  bailee,  without 
his  misconduct,  and  whfle  the  chattel  is  employed  in  the  use  for  which  it  was  hired, 
must  be  sustained  by  the  bailor.   13  Johns.  211.   1  Bouv.  Inst.  405. 

So  if  a  horse  is  hired  to  go  a  journey,  and  during  the  prosecution  of  the  journey 
it  becomes  lame,  without  any  ill-treatment  by  the  hirer,  he  is^not  answerable  for 
the  damage.   13  Johns.  211. 

A  voluntary  bailee,  without  reward,  is  liable  only  for  grou  negligence,  for  the 
omission  of  that  care  which  the  most  inattentive  take.    14  S.  &  R.  275.   3  H.  176. 

It  is  well  settled  that  the  finder  of  lost  property  has  no  lien  for  expenses  gratui- 
tously incurred  in  taking  care  of  it.  4  W.  66. 

Whether  the  finder  has  any  remedy  against  the  owner  to  recover  an  indemnity 
for  his  expenses,  seems  undetermined.  Ibid. 

If  one  hire  a  carriage  and  horses  to  go  a  journey,  and  the  owner  thereof  send 
his  own  driver,  and  the  horses  are  injured  by  immoderate  driving,  the  person  who 
hired  them  is  not  liable  to  the  owner  for  damages.   9  W.  556. 

The  hirer  incurs  no  responsibility  for  anything  happening  to  the  carriage  or 
horses,  unless  such  injury  have  occurred  ftx>m  some  act  or  interference  of  his. 
Ibid. 

If  injury  happen  to  property  in  the  hands  of  a  bailee,  the  interference  of  the 
bailor  to  remedy  the  evil  will  not  release  the  bailee  from  liability  for  the  conse- 
quence of  his  negligence.   7  W.  542. 

A  hirer,  having  charge  of  the  property  of  another,  is  answerable  for  an  injury 
which  is  caused  by  an  omission  of  that  care  which  a  man  of  common  prudence 
would  have  taken  in  his  own  concerns.    1  Gilp.  579. 

An  ordinary  bailee  for  hire,  in  case  of  the  non-delivery  of  goods  intrusted  to 
him,  is  liable  therefor,  in  the  absence  of  proof  of  ordinary  diligence.  The  fact  of 
non-delivery  iBprimd  facte  evidence  of  want  of  ordinary  care,  and  throws  the 
burden  of  proof  on  the  defendant.   8  C.  208. 

A  bailee  to  whom  logs  are  delivered  to  be  converted  into  boards,  has  a  lien  on 
them  for  his  labor,  independent  of  any  special  a^eement ;  and  he  may  maintain 
an  action  against  an  execution  creditor  of  the  bailor,  by  whom  they  are  taken  out 
of  his  possession.  9  C.  151. 

A  bailee  who  has  received  property,  to  hold  as  security  for  the  payment  of  a 
debt,  is  under  no  obligation  to  return  it,  until  demand  is  made,  or  until  he  has 
notice  that  the  debt  has  been  discharged.     4  Wr.  302. 

A  bailee  is  not  responsible  if  the  property  be  taken  from  his  possession  by  the 
hand  of  the  kw,  without  fault,  negligence  or  act  on  his  part.    4  Wr.  446. 

Hiring  or  leasing  personal  property,  with  an  agreement  that  title  shall  pass, 
when  money  paid,  is  a  bailment }  and  no  title  is  acquired  by  one  who  receives  it 
ftom  the  bailee  with  notice  of  the  facts.    1  P.  F.  Sm.  26. 
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1.  Jurisdiction  in  bankniptcj.  VI.  Assignments  in  bankniptcy. 

II.  Voltmtary  bankniptcy.  VTI.  DiK^arge  in  bankruptcy, 

m.  Involuntary  bankruptcy.  VIII.  Probate  of  debts. 

IV.  Bankrupt  firms  and  oorporationi.  IX.  Distribution. 

V.  Efiect  of  bankruptcy.  X.  Criminal  proceedings. 

I.  Jurisdiction  in  bankruptct. 

A  BANKRUPT  is  defined  to  be  a  broken  and  ruined  trader;  one  whose  table  or 
counter  of  business  is  broken  up,  bancu$  ruptus.  3  Story  453.  Or,  in  other 
words,  '*  a  person  who  has  done  or  suffered  some  act  to  be  done,  which  is  by  kv 
declared  an  act  of  bankruptcy.  1  Bouy.  Diet.  188.  It  is  generally  considered 
synonymous  with  the  term  "  insolvent;"  but  this  b  not  strictly  correct,  for  a  man 
may  be  insolvent,  without  beine  a  bankrupt ;  and  a  man  may  become  a  bankr^ 
though  abundantly  able  to  pay  his  debts.     1  Dougl.  91. 

The  constitution  vests  in  congress  the  power  to  establish  uniform  laws  oo  tlie 
subject  of  bankruptcies,  throughout  the  United  States.  Art  I.  sect  8,  §  5.  Tfaifl 
has  been  done  by  the  act  2  March  1867,  whereby  the  dbtrict  courts  of  the  United 
States  are  constituted  courts  of  bankruptcy,  and  a  very  extensive  jurisdictioo  is 
conferred  upon  them.  2  Bright.  Dig.  74.  The  constitutional  requiremeet  tbit 
the  system  of  bankruptcy  shall  be  uniform  throughout  the  United  States,  is  ful- 
filled, if  the  bankrupt  law  operate  uniformly  upon  whatever  would  have  been  liable 
to  execution,  if  no  such  law  had  been  passed,  though  the  subjects  of  its  operatioa 
may  not  be,  in  all  respects,  the  same  in  every  one  of  the  states.    16  Am.  L.  R.  624. 

A  general  idea  of  the  operation  of  the  bankrupt  law,  is  necessary  for  evoy 
business  man,  inasmuch  as  from  the  time  it  went  into  operation,  it  xp9o  /acto  sus- 
pended all  action  upon  future  cases  arising  under  the  state  insolvent  laws;  15 
Am.  L.  R.  765 :  except  as  to  cases  in  which  the  party  was  in  arrest  for  a  daim 
not  dischargeable  under  the  act  of  congress.  27  Leg.  Int.  188.  It  suspended  til 
proceedings  under  the  act  of  1842,  providing  for  the  issuing  of  a  warrant  of  arrest 
against  fraudulent  debtors,  where  it  operates  on  the  same  subject-matter  and  upon 
the  same  persons  as  the  act  of  congress.  15  Am.  L.  R.  765.  3  Bank.  Reg.  138. 
And  all  proceedings  under  the  domestic  attachment  laws,  which  fall  within  the 
purview  of  the  federal  statute.  26  Leg.  Int.  867.  It  is  expedient,  therefore, 
that  a  statute  having  so  extensive  a  scope  should,  at  least  in  its  general  features,  be 
understood  by  every  magistrate  and  man  of  business. 

The  power  to  pass  uniform  laws  on  the  subject  of  bankruptcies  is  not  limited  by 
the  principles  on  which  the  English  bankrupt  laws  are  founded.  1  How.  277. 
Congress  has  a  complete  constitutional  authority  to  enact  a  bankrupt  law  giving  to 
the  federal  courts  full  jurisdiction  in  law  and  equity.  2  Story  648.  They  have 
power,  under  the  constitution,  to  bring  all  parties,  estates  and  interests  connected 
with  a  bankrupt,  into  the  district  court  for  adjudication ;  they  have  not,  it  is  Une, 
exercised  this  constitutional  power  to  its  full  extent  by  the  act  of  1867 ;  16  Am. 
L.  R.  100,  105:  but  the  jurisdiction  of  the  district  courts,  sitting  as  courts  of 
bankruptcy,  so  fieur  as  it  extends,  is  supreme  and  exclusive,  in  all  matteni  arising 
under  the  statute.     1  Bank.  Reg.  125,  185. 

II.  Voluntary  bankbuptgt. 

The  statute  provides  for  two  kinds  of  bankruptcy :  the  one,  on  the  application 
of  the  debtor  himself,  called  a  voluntary  bankruptcy ;  the  other,  on  the  petition  of 
creditors,  termed  an  involuntary  bankruptcy. 

Any  resident  of  the  United  States  owing  debts  provable  under  the  act,  exceeding 
$300  in  amount,  may  be  decreed  a  bankrupt  on  his  own  petition,  addressed  to  the 
judge  of  the  district  court  of  the  district  in  which  he  nas  resided  or  carried  oa 
business,  for  six  months  preceding  the  filing  of  his  petition,  or  for  the  longest 
period  during  such  six  months.     This  does  not  mean  the  greater  portion  of  the  six 
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months,  but  the  longest  period  in  which  business  was  carried  on,  in  any  district, 
daring  such  period.     3  Bank.  Reg.  57. 

The  form  of  the  petition  is  prescribed  by  the  statute ;  but  this  must  necessarily 
be  prepared  by  counsel,  as  the  schedules  required  to  be  annexed,  are  long  and 
intricate ;  and  the  greatest  accuracy  and  precision  is  required  by  the  courts.  Any 
person  who  is  a  resident  of  the  United  States  may  take  advantage  of  the  act ;  its 
provisions  are  not  confined  to  traders.,  2  Bank.  Reg.  163.  Or  to  citizens;  an 
alien  may  take  the  benefit  of  it.     8  Bank.  Reg.  114. 

ni.  Involuntabt  bankbuptot. 

Any  person  residing  and  owing  debts  as  aforesaid,  who  shall  commit  any  or 
either  of  the  following  acts  of  bankruptcy,  may  be  decreed  a  bankrupt  on  the 
petition  of  one  or  more  of  his  creditors,  the  aggregate  of  whose  debts  provable  under 
the  act,  amount  to  at  least  9250,  providea  such  petition  be  brought  within  six 
months  after  the  act  of  bankruptcy  shall  have  been  committed.  The  acts  of  bank- 
ruptcy enumerated  in  the  act  are : — 

1.  If  such  debtor  shall  depart  from  the  state,  district  or  territory  of  which  he 
is  an  inhabitant,  with  intent  to  defraud  his  creditors. 

2.  If  such  debtor,  being  absent,  shall,  with  such  intent,  remain  absent. 

3.  If  such  debtor  shall  conceal  himself  to  avoid  the  service  of  legal  process,  in 
any  action  for  the  recovery  of  a  debt  or  demand  provable  under  the  act.  The  mere 
act  of  being  denied  to  his  creditors  is  not  an  act  of  bankruptcy,  under  this  clause, 
unless  the  service  of  process  be  thereby  prevented.  1  W.  0.  C.  29.  And  it  is  no 
act  of  bankruptcy,  if  the  debt  upon  which  the  writ  issued,  were  not  then  actually 
due.     IHallL.  J.  203.  .    .    '    . 

4.  If  such  debtor  shall  conceal  or  remove  any  of  hb  property,  to  avoid  its  being 
attached,  taken  or  sequestered  on  legal  process. 

5.  If  such  debtor  shall  make  any  assignment,  gift,  sale,  conveyance  or  transfer 
of  his  estate,  property,  rights  or  credits,  either  within  the  United  States,  or  else- 
where, with  intent  to  delay,  defraud  or  hinder  his  creditors.  An  assignment  with 
intent  to  hinder,  delay  or  defraud  creditors,  is  an  act  of  bankruptcy,  whether  the 
assignor  be  solvent  or  insolvent.  3  Bank.  Reg.  4.  So  is  a  conveyance  by  a  father 
to  his  son,  in  consideration  of  the  father's  support.  2  Am.  L.  T.  Bank.  92.  And 
a  sale  of  a  stock  of  goods,  not  made  in  the  usual  and  ordinary  course  of  the  debtor's 
business,  is  prtmd/cune  fraudulent.  2  Bank.  Reg.  29.  Whether  a  general  assign- 
ment for  the  benefit  of  creditors,  made  without  any  intent  to  hinder,  delay  or 
defraud  creditors,  or  to  delay  the  operation  of  the  bankrupt  law,  is  or  is  not  an  act 
of  bankruptcy,  is  a  question  upon  which  learned  judges  have  differed.  The 
weight  of  authority  is,  however,  against  such  assignment  being  construed  to  be 
an  act  of  bankruptcy  17  Am.  L.  R.  427.  2  Bank.  Reg.  181.  3  Ibid.  52.  Coiitrdy 
3  Bank.  Reg.  98,  127.  But  an  assignment  with  preferences  is  clearly  within  the 
law.     2  Bank.  Reg.  69. 

6.  If  such  debtor  has  been  arrested  and  held  in  custody  under  or  by  virtue  of 
mesne  process  or  execution  issued  out  of  any  court  of  any  state,  district  or  terri- 
tory within  which  such  debtor  resides  or  has  property,  founded  upon  a  demand  in 
its  nature  provable  against  a  bankrupt's  estate  under  the  act,  and  for  a  sum  exceed- 
ing $100,  and  such  process  remains  in  force,  and  not  discharged  by  pavment,  or  in 
any  other  manner  provided  by  law,  for  a  period  of  seven  days.  If^  the  debtor  be 
released  from  custody,  on  bail,  it  is  not  an  act  of  bankruptcy^  under  thb  clause. 
3  Bank.  Reg.  89. 

7.  If  such  debtor  has  been  actuallv  imprisoned  for  more  than  seven  days,  in  a 
civil  action,  founded  on  contract,  for  the  sum  of  $100  or  upwards. 

8.  If  such  debtor,  being  bankrupt  or  insolvent,  or  in  contemplation  of  bank- 
ruptcy or  insolvency,  shaU  make  any  payment,  gift,  grant,  sale,  conveyance  or 
transfer  of  money,  or  other  property,  estate,  rights  or  credits ;  or  give  any  warrant 
of  attorney  to  confess  judgment^  or  procure  or  suffer  his  property  to  be  taken  on 
legal  process ;  with  intent  to  give  a  preference  to  one  or  more  of  his  creditors,  or 
to  any  person  or  persons  who  are  or  may  be  liable  for  him  as  indorsers,  bail,  surety, 
or  otherwise ;  or  with  the  intent,  by  such  dbposition  of  his  property,  to  defeat  or 
delay  the  operation  of  the  act.  Digitized  by  GoC 
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Under  this  clause  it  is  held,  that  a  trader  who  is  unable  to  pay  his  debts  in  ikt 
ordinary  coarse  of  business,  is  primd  facte  insolvent,  and  the  burden  is  on  him  to 
show  the  contrary;  but  it  is  otherwise  as  to  a  farmer,  whose  insolvency  most  be 
affirmatively  established.  3  Bank.  Reg.  54.  16  Pitts.  L.  J.  45.  If  a  man's  ddrts 
cannot  be  made  in  full  out  of  his  property,  by  levy  and  sale  on  execution,  he  is 
insolvent  within  the  meaning  of  the  bankrupt  law.     3  Bank.  Reg.  4. 

Every  failing  debtor  who  gives  a  preference  to  a  part  of  his  creditors,  thoebj 
commits  an  act  of  bankruptcy.  1  Bank.  Reg.  10.  But  a  return  of  goods  ordend, 
pending  negotiations  for  an  extension,  is  not  such  act.  2  Bank.  K^.  182.  A 
confession  of  judgment,  by  an  insolvent,  if  the  intent  be  to  give  a  preferenoe,  ts 
an  act  of  bankruptcy,  without  regard  to  anv  question  of  fraud.  2  Bank.  B^.  140, 
164.  But  in  deciding  this  question,  the  character  of  the  debtor's  business  may  be 
taken  into  consideration.  16  Am.  L.  R.  693.  It  is  an  act  of  bankruptcy,  for  aa 
insolvent  to  suffer  judgment  by  default,  on  which  his  property  is  taken  in  exeeo- 
tion.  3  Bank.  Reg.  106.  But  in  such  case,  the  debtor  must  not  only  be  actuallj 
insolvent,  and  know  himself  to  be  so,  but  he  must  actually  intend  and  actuallj 
give  a  preference  to  a  creditor.    3  Bank.  Reg.  54. 

9.  If  such  debtor,  being  a  banker,  broker,  merchant,  trader,  manufacturer  or 
miner,  has  fraudulently  stopped  payment,  or  has  stopped  or  suspended,  and  bo( 
resumed  payment  of  his  commercial  paper,  within  a  period  of  fourteen  days.  Thb 
provbion  of  the  act  of  14  July  1870  appears  to  have  settled  a  question  up<« 
which  there  previously  existed  a  great  diversity  of  judicial  opinion ;  it  will  be 
observed,  that  it  provides  for  two  classes  of  cases,  a  fraudulent  suspension,  and  a 
suspension  for  a  period  of  fourteen  days,  without  resumption,  either  of  which  is 
declared  to  be  an  act  of  bankruptcy.  That  is  the  construction  which  had  ben 
placed  upon  the  act  of  1867,  by  Judge  Treat,  in  the  District  Court  for  ibe 
Eastern  District  of  Missouri,  3  Bank.  Reg.  52 ',  and  it  has  been  adopted  by  oon- 
gress  as  the  true  meaning  of  the  law.  It  is  not,  however,  entirely  cl^ur  from  tbe 
wording  of  the  amended  act,  whether  the  words  ^'  being  a  banker,  broker,  merchant, 
trader,  manufacturer  or  miner,"  apply  to  the  second  class  of  cases,  or  whether  thej 
are  restricted  to  the  case  of  a  frauaulent  suspension.  They  would  appear,  however, 
to  have  been  intended  to  apply  to  both  classes,  inasmuch  as  the  non-payment,  tt 
maturity,  of  non-commercial  paper,  is  not  an  act  of  bankruptcy.  2  Bank.  R^.  99. 
It  is  no  defence,  that  the  debtor  had  ceased  to  be  a  traderi  at  the  time  of  tbe 
maturity  of  his  paper.     8  Bank.  Reg.  7. 

IV.  Bankeupt  firms  and  corporations. 

Both  the  voluntary  and  involuntary  provisions  of  the  bankrupt  law  apply  as  well 
to  partnerships  as  to  individuals.  If  such  copartners  reside  in  different  distri^ 
the  court  in  which  the  petition  is  first  filed  retains  exclusive  jurisdiction  over  the 
case.  The  petition,  if  the  application  be  a  voluntaiy  one,  must  be  filed  by  the 
partner  residing  or  doing  business  within  the  jurisdiction ;  and  notice  must  be 
given  to  the  other  partners  who  do  not  join,  as  in  the  case  of  an  involuntary  bank- 
ruptcy. 2  Ben.  96.  In  order  to  reach  partnership  property  through  the  bimkiupt 
court,  all  the  copartners  must  first  be  decreed  baukrupt.  3  Bank.  R^.  42.  For 
one  member  of  a  firm  cannot  be  discharged  on  his  individual  petition,  until  the 
firm,  if  insolvent,  be  brought  into  bankruptcy,  in  order  to  an  adminbtration  of  tbe 
firm  assets.  3  Bank.  Reg.  54.  Nor,  under  a  petition  filed  by  one  member  of  a 
firm,  can  his  copartners,  residing  in  another  district,  come  in  and  ask  for  a  dis- 
charge. 1  Ben.  266.  In  case  of  the  bankruptcy  of  a  firm,  the  act  of  congress 
provides  for  an  equitable  distribution  of  the  assets,  by  appropriating  firm  assets  b 
the  first  place  to  the  firm  creditors,  and  individual  assets  to  the  separate  ereditors. 
2  Bright.  Dig.  93. 

The  provisions  of  the  act  likewise  apply  to  all  moneyed,  business  or  commercial 
corporations,  and  joint  stock  companies ;  who  may  be  decreed  bankrupt  upon  the 
petition  of  any  officer  thereof,  dulv  authorized  by  a  vote  of  a  majority  of  the  cor- 
porators, at  any  legal  meeting  called  for  the  purpose,  or  upon  the  petition  of  any 
I  creditor  or  creditors,  if  they  have  committed  an  act  of  bankruptcy.  But  no  allow- 
ance or  discharge  can  be  granted  to  any  corporation  or  joint  stock  company,  or  to 
any  person  or  officer  or  member  thereof :  a  railroad  company  has  been  held  ik^ 
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to  be  witliin  the  law.  8  Bank.  Reg.  81.  But  see  ccmtrd,  1  Bank.  Reg.  196,  where 
it  was  held  that  a  corporation  created  for  the  purpose  of  carrying  on  any  lawful 
business  defined  by  its  charter,  and  clothed  with  power  to  do  so,  is  such  a  one  as  is 
contemplated  by  the  act. 

V.  Effect  of  bankruptot. 

The  filing  of  a  petition  in  bankruptcy  makes  void  all  preferences  given  within 
the  preceding  four  months,  and  all  fraudulent  conveyances  executed  by  the  debtor, 
within  six  months  preceding  the  institution  of  proceedings  in  bankruptcy.  The 
act  provides  that  if  any  person,  being  insolvent,  or  in  contemplation  of  insolvency, 
within  four  months  before  the  filing  of  the  petition  by  or  against  him,  with  a  view 
to  give  a  preference  to  any  creditor  or  person  having  a  claim  against  him,  or  who 
is  under  any  liability  for  him,  procures  any  part  of  his  property  to  be  attached, 
sequestered  or  seized  on  execution,  or  makes  any  payment,  pledge,  assignment, 
transfer  or  conveyance  of  any  part  of  his  property,  either  directly  or  indirectly, 
absolutely  or  conditionally,  the  person  receiving  sucn  payment,  pledge,  assignment, 
transfer  or  conveyance,  or  to  be  benefited  therebv,  or  by  such  attachment,  having 
reasonable  cause  to  believe  such  person  is  insolvent,  and  that  such  attachment, 
payment,  pledge,  assignment  or  conveyance  is  made  in  fraud  of  the  provisions  of 
the  act,  the  same  shsJl  be  void;  and  the  assignee  may  recover  the  property,  or 
the  value  of  it,  from  the  person  so  receiving  it,  or  so  to  be  benefited.  2  Bright. 
Dig.  92. 

No  security  voluntarily  given  by  an  insolvent  to  a  favored  creditor,  is  valid  under 
this  section.  3  Bank.  Reg.  92.  A  mortgage  given  to  secure  counsel  fees  is  void 
under  this  clause.  3  Bank.  Reg.  62.  It  includes  a  transfer  of  securities  to  pro* 
tect  an  indorser.  16  Pitts.  L.  J.  78.  Reasonable  cause  to  believe  the  debtor  to 
be  insolvent,  means  a  state  of  facts  which  would  put  a  prudent  man  upon  inquiry. 
3  Bank.  R^.  53,  100.  And  if  a  creditor  having  such  reasonable  cause  to  believe 
his  debtor  to  be  insolvent,  take  from  him  any  kind  of  preference,  it  is  void  as 
against  the  assignee  in  bankruptcy.    Ibid.    See  2  Brewst.  560. 

The  act  further  provides  that  if  any  person,  beine  insolvent,  or  in  contemplation 
of  insolvency  or  bankruptcy,  within  six  months  beK>re  the  filing  of  the  petition  by 
or  against  him,  makes  any  parent,  sale,  assignment,  transfer,  conveyance  or  other 
disposition  of  any  part  of  his  property  to  any  person,  who  then  has  reasonable 
cause  to  believe  him  to  be  insolvent,  or  to  be  acting  in  contemplation  of  bank- 
ruptcy, and  that  such  payment,  sale,  assignment,  transfer  or  other  conveyance  b 
made  with  a  view  to  prevent  his  property  from  coming  to  his  assignee  in  bank- 
ruptcy, or  to  prevent  the  same  from  being  distributed  under  the  act,  or  to  defeat 
the  object  of,  or  in  any  way  impair,  hinder,  impede  or  delay  the  operation  and  effect 
of,  or  to  evade  any  of  the  provisions  of  the  act,  the  sale,  assignment,  transfer  or 
conveyance  shall  be  void ;  and  the  assignee  may  recover  the  property,  or  the  value 
thereof,  as  assets  of  the  bankrupt  \  and  if  such  sale,  assignment,  transfer  or  con- 
veyance is  not  made  in  the  usual  and  ordinary  course  of  business  of  the  debtor, 
the  fact  shall  be  prtmd  facie  evidence  of  fraud.  2  Bright.  Dig.  93.  Under  this 
clause,  it  is  of  no  consequence  whether  a  preference  given  to  a  creditor  was  volun- 
tary or  the  result  of  threats  or  coercion ;  in  either  case  it  is  void.  2  Am.  L.  T. 
Bank.  8.     2  Bank.  Reg.  149. 

From  the  time  of  the  commencement  of  proceedings  in  bankruptcy,  the  debtor 
is  subject,  at  all  times,  until  his  discharge,  to  the  order  of  the  court ;  and  he  may 
be  examined  on  oath,  on  the  application  of  the  assignee  or  of  any  creditor,  or  with- 
out any  application,  in  reference  to  the  disposal  or  condition  of  his  property,  &c.  3 
Bank.  Reg.  169.  For  good  cause  shown,  the  bankrupt's  wife  may  also  be  examined. 
2  Bright  Dig.  87. 

No  bankrupt  is  liable  to  arrest  during  the  pendency  of  the  proceedings  in  bank- 
ruptcy, in  any  civil  action,  unless  the  same  be  founded  on  some  debt  or  claim  from 
which  his  discharge  in  bankruptcy  would  not  relieve  him.  2  Bright.  Dig,  87.  The 
bankrupt  court  has  no  power  to  discharge  a  bankrupt  from  arrest  on  state  process, 
in  an  action  of  tort,  in  the  nature  of  deceit.  16  Am.  L.  R.  690.  2  Ben.  155.  .  Or 
in  an  action  for  a  debt  contracted  in  a  fiduciary  capacity,  as  a  commission  merchant. 
2  Ben.  38.    2  Bank.  Reg.  114.    Or  from  arrest  on  an  execution  for  costs.    2  Bank. 
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'  Reg.  62.  But  on  habeas  corpus  the  district  court  can  only  determine  whether  ^ 
state  court,  in  its  order  of  arrest,  intended  to  found  it  on  a  claim  not  dischargeable 
in  bankruptcy.     3  Bank.  Reg.  73. 

No  creditor  whose  debt  is  provable  nnder  the  act  is  allowed  to  prosecute  to  fiial 
judgment  any  suit,  at  law  or  in  equity,  therefor,  against  the  bankrupt,  until  tke 
question  of  the  debtor's  discharge  shall  have  been  determined  ;  and  any  such  sait 
shall,  upon  the  application  of  the  bankrupt,  be  stayed,  to  await  the  determinatua 
of  the  court  in  bankruptcy  on  the  question  of  the  discharge,  pr<>vided  there  be  bo 
unreasonable  delay  on  the  part  of  the  bankrupt  in  endeavoring  to  obtain  his  dis- 
charge )  if  the  amount  due  the  creditor  be  in  dispute,  the  suit,  by  leave  of  the  eooit 
in  bankruptcy,  may  proceed  to  judgment,  for  the  purpose  of  ascertaining  ^ 
amount  due,  which  amount  may  be  proved  in  bankruptcy,  but  execution  shall  be 
stayed.  2  Bright.  Dig.  84.  Under  this  section,  if  an  action  be  pending  bdbre 
a  justice,  on  production  of  a  certificate  of  the  defendant's  application  in  bankruptcy^ 
it  is  his  duty  to  stay  proceedings,  or  if  execution  have  issued  a^r  the  oommeBce- 
ment  of  the  proceedings  in  bankruptcy,  to  supersede  the  same. 

A  lien,  however,  acquired  by  the  prior  levy  of  an  execution,  is  not  di^nrbed  bj 
proceedings  in  bankruptcy.  2  Ben.  72.  With  the  exception  of  property  fraudtt- 
lently  conveyed  by  the  bankrupt,  the  assignee  takes  nothing  but  what  was  vested 
in  the  former,  subject  to  all  liens  and  incumbrances.  2  Bank.  Viid^,  157.  o 
Ibid.  12. 

VI.  Assignments  in  bankruptct. 

The  debtor  having  been  decreed  a  bankrupt,  it  is  the  right  of  the  creditoia  at  a 
meeting  held  after  due  notice,  to  choose  one  or  more  assignees  of  the  estate.  The 
choice  is  to  be  made  by  the  greater  part  in  number  and  value  of  the  creditors  vbo 
have  proved  their  debts.  Any  creditor  may  act,  at  all  meetings,  by  his  duly  eoih 
stituted  attorney,  the  same  as  though  personally  present 

Form  of  letter  of  attorney. 
In  the  district  court  of  the  United  States  for  the  [Eastern]  district  of  [Pennsylvania.] 
In  the  »«t^orJohn  Jon«,  j  ^^  Bankruptcy. 

To  William  Smith :  Sir,  I,  Edward  .Jackson,  of  the  city  of  Pittsburgh,  in  the  eoontj 
of  Allej(heny,  and  state  of  Pennsylvania,  do  hereby  authorize  you  to  attend  the  meeting 
or  meetings  of  creditors  of  the  bankrupt  aforesaid,  advertised  or  directed  to  be  held  at 
a  court  orbankruptcy,  at  Philadelphia,  on  the  tenth  day  of  March,  A.  D.  1870,  the  dar 
notified  in  the  warrant  issued  to  the  messenger,  bv  said  court,  in  said  matter,  or  at  ra^ 
other  place  and  time  as  may  be  appointed  by  tbe  court  for  holding  such  meeting  of 
meetings,  or  at  which  such  meeting  or  meetings,  or  any  adjournment  or  a^joommenti 
thereof  may  be  held,  and  then  and  there,  from  time  to  time,  and  as  oflen  as  Uiere  maj 
be  occasion,  for  me  and  in  my  name,  to  vote  for  or  against  any  proposal  or  resohiticfi 
that  may  be  then  submitted  under  the  12th,  i3th.  14th,  18th,  19th,  2l8t,  22d,  23d,  27th, 
28th,  33d,  36th,  37th,  42d  iMid  43d  sections  of  the  act  entitled  ''  An  act  to  establish  a 
uniform  system  of  bankruptcy  throughout  the  United  States,"  approved  March  2,  1867 : 
and  in  the  choice  of  assignee  or  assignees  of  the  estate  of  the  said  bankrupt,  [and  for 
me  to  accept  such  appointment  of  assignee,]  and  with  like  powers  to  attend  ana  vote  &t 
any  other  meeting  or  meetings  of  creditors,  or  sitting  or  sittings  of  tbe  court,  whick 
may  be  held  therein  for  any  of  the  purposes  aforesaid,  or  the  declaration  of  dividend, 
or  for  any  other  purpose,  in  my  interest,  whatsoever.  In  witness  whereof  I  have  here- 
unto signed  my  name  and  affixed  my  seal,  the  first  day  of  March,  A.  D.  1870. 

Edward  Jacksok.    [oral.] 

Signed,  sealed  and 

delivered  in  presence  of 

A.  B.       0.  D. 

The  party  executing  such  letter  of  attorney  must  acknowledge  the  same  before 
a  judge,  register,  clerx,  or  commissioner  of  the  court,  or  any  officer  authorised  to 
take  the  acknowledgment  of  deeds  or  other  instruments  of  writing. 

A  power  to  several  persons  jointly  cannot  be  exercised  by  one  of  them  alone. 
1  Bank.  Reg.  139.  But  one  member  of  a  firm  may  constitute  an  attorney  to  east 
the  vote  of  the  firm  in  the  choice  of  an  assignee.  2  Bank.  Reg.  165.  It  F.eeraa, 
that  a  member  of  the  bankrupt  firm  cannot  represent  olaims^^gainst.the  estate. 
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3  Bank.  Reg.  9.    The  attorney  of  a  creditor  duly  empowered  to  prove  the  claim, 
oaoDOt  vote  for  an  assignee,  unless  specially  authorized  to  do  so.     1  Ben.  406. 

Any  attempt  on  the  part  of  the  register  to  influence  the  choice  of  an  assignee  is 
unauthorized  and  improper.  2  Ben.  113.  So,  the  court  will  not  sanction  the  solici- 
tation of.  the  votes  of  creditors,  by  persons  seeking  thereby  to  be  chosen  assignees. 
2  Bank.  R^.  100.  A  creditor  who  retains  the  probate  of  bis  debt  in  his  own 
possession  is  incompetent  to  vote  for  assignee.  1  Bank.  Reg.  115.  So  is  a  creditor 
holding  security.  16  Am.  L.  R.  30.  A  firm  can  only  vote  as  one  creditor.  6 
Int.  R.  Rec.  173.  No  person  who  has  received  any  preference  contrary  to  the 
provisions  of  the  act  can  vote  for  or  be  chosen  assignee.     2  Bright.  Dig.  83. 

The  assignee  must  be  a  resident  of  the  district.  1  Bank.  Reg.  126.  Or  have 
a  fixed  place  of  daily  business  therein.  2  Bank.  Reg.  161.  And^  he  must  not  be 
related  to  the  bankrupt.  Ibid.  17.  A  creditor's  attorney  may  be  chosen  assignee. 
1  Bank.  Reg.  42.  2  Ibid.  44, 165.  But  a  director  of  a  bank  to  which  the  debtor 
has  confessed  a  judgment,  is  incompetent.     2  Bank.  Reg.  17. 

If  no  choice  be  made  by  the  creditors  at  such  meeting,  the  judge,  or,  if  there 
06  no  opposing  interest,  the  register,  shall  appoint  one  or  more  assignees.  2  Bright. 
Dig.  79.  If  no  creditor  attend  at  the  meeting,  it  is  the  duty  of  the  register  to  appoint 
an  assignee.  1  Ben.  388.  8o  also,  if  no  person  receive  a  majority  of  the  votes  in 
value  and  number  of  the  creditors  who  have  proved  their  claims.  6  Int.  R.  Rec. 
173.  2  Bank.  R^.  179.  There  can  be  no  informal  vote  by  the  creditors ;  if  they 
do  not  elect,  it  is  the  province  of  the  judge  or  of  the  register  to  appoint.  2  Bank. 
Keg.  151.  But  after  the  meeting,  the  register  has  no  power  to  permit  a  creditor 
to  alter  his  vote,  and  thereby  cause  a  failure  to  elect.     2  Bank.  Reg.  179. 

If  the  assignee  so  chosen  or  appointed  fail,  within  five  days,  to  express  in  writing 
his  acceptance  of  the  trust,  the  judge  or  register  may  fill  the  vacancy.  All  elections 
or  appointments  of  assignees  are  subject  to  the  approval  of  the  judge ;  and  when 
in  his  judgment  it  is,  for  any  cause,  needful  or  expedient,  he  may  appoint  additional 
assignees,  or  order  a  new  election.  2  Bright.  Dig.  79.  It  is  the  duty  of  the  register 
to  state  to  the  judge  any  reason  which  he  may  know  to  exist,  why  the  election  or 
appointment  of  an  assignee  ought  not  to  be  approved.  1  Ben.  407.  Thus,  if  it 
should  appear,  that  the  bankrupt  had  brought  in  one  or  more  of  his  friends,  though 
bond  fide  creditors,  and  had  by  them  chosen  an  assignee,  who  was  also  his  fnend 
and  in  his  interest,  the  court  would  withhold  its  approval.  6  Int.  R.  Rec.  116. 
But  if  an  assignee  be  chosen  by  the  greater  part  in  value  and  number  of  the 
creditors  who  have  proved  their  claims,  and  there  be  no  imputation  either  upon 
his  capacity  or  integrity,  the  judge  cannot  withhold  his  approval.    2  Bank.  Reg.  35. 

The  judge  may,  and  upon  the  request  in  writing  of  any  creditor  who  has  proved 
his  claim,  shall,  require  the  assignee  to  give  bond,  with  surety,  for  the  faithful  per- 
formance of  his  duties ;  and  on  failure  to  do  so,  for  ten  days  after  notice,  the  judge 
shall  remove  him  and  appoint  another  in  his  place.  2  Bright.  Dig.  80.  This  pro- 
vision for  giving  security  applies  to  an  assignee  chosen  by  the  creditors.  2  Bank. 
Reg.  114.     A  general  bond  is  not  authorized  by  law.     3  Bank.  Reg.  27. 

The  court  after  due  notice  and  hearing  may,  at  any  time,  remove  an  assignee, 
for  cause.  And  the  same  power  is  given  to  the  creditors  by  the  vote  of  the  greater 
part  of  them  in  valua  and  number  who  have  proved  their  claims,  at  a  meeting 
called  for  that  purpose.  An  assignee  may,  with  the  consent  of  the  judge,  resign 
his  trust,  and  be  discharged  therefrom.  Vacancies  in  the  office  of  assignee  may 
be  filled  by  appointment  of  the  court,  or,  at  its  discretion,  by  a  new  election  by 
the  creditors.    2  Bright.  Dig.  82. 

As  soon  as  the  assignee  is  appointed  and  qualified,  it  becomes  the  duty  of  the 
judge,  or,  if  there  be  no  opposing  interest,  of  the  register,  to  execute  a  conveyance 
to  the  assignee  of  all  the  estate,  real  and  personal,  of  the  bankrupt,  with  all  his 
deeds,  books  and  papers  relating  thereto;  which  assignment  relates  back  to  the 
commencement  of  the  proceedings  in  banluruptcy ;  and  thereupon,  by  operation  of 
law,  the  title  to  all  such  property  and  estate,  both  real  and  personal,  vests  in  the 
assignee.  The  efifect  of  this  assignment  is  to  override  and  dissolve  any  attachment 
on  mesne  process  made  within  four  months  preceding  the  filing  of  the  petition.  2 
Bright.  D^.  80. 

It  is  the  duty  of  the  assignee  immediately  to  give  public  notice  of  iiis  appoint- 
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ment ;  and  within  six  montliB,  to  cause  the  assignment  to  be  recorded  in  er^ 
office  in  which  a  conveyance  of  lands  owned  by  the  bankrupt,  ought,  by  Imw,  to  be 
recorded.  2  Bright.  Die.  81.  To  entitle  the  assignment  to  be  admitted  to  reeord, 
it  need  not  be  acknowledged  or  proyed  in  aocordanoe  with  the  state  laws.  8  Bnk. 
Beg.  43. 

The  following  property  is  exempted  by  the  statute,  and  does  not  paas  by  hnt 
of  the  assignment,  but  the  title  thereto  remains  in  the  bankrupt : — 

1.  The  necessary  household  and  kitchen  furniture,  and  such  other  aitielesa&d 
necessaries  of  such  bankrupt  as  the  assignee  shall  designate  and  set  apart,  hm^ 
reference  in  the  amount  to  the  family,  condition  and  oiroumstanoes  of  ihe  Ymik- 
rupt,  but  altogether  not  to  exceed  in  yaJue,  in  any  case,  the  sum  of  $500. 

Every  bankrupt,  who  is  a  householder,  is  absolutely  entitled,  in  addition  to  tk 
amount  exempted  by  the  state  laws,  to  retain  his  household  furniture,  not  exceed- 
ing $500  in  value.  1  Bank.  Reg.  106.  But  the  exemption  of  $500  is  not  to  be 
allowed  in  all  cases,  out  of  other  property,  without  discrimination.  16  Anou  L.  K 
157.  A  sum  of  money  may  be  set  apart  for  the  use  of  the  bankrupt,  under  t^ 
clause.  17  Am.  L.  R.  42.  But  if  there  be  no  personal  chattels,  an  allowance  a 
money  cannot  be  made  out  of  the  assets  collected  by  the  assignee.  2  Bank.  Beg. 
19.  It  seems,  that  real  estate  may  be  set  apart  for  the  bankrupt,  though  there  is 
some  conflict  of  opinion  on  this  subject.    2  Bank.  Reg.  109.     3  Bank.  R^.  00. 

2.  The  wearing  apparel  of  the  bankrupt  and  that  of  his  wife  and  children. 

8.  The  uniform,  arms  and  equipments  of  any  person  who  is,  or  has  bea,  a 
soldier  in  the  militia,  or  in  the  service  of  the  United  States. 

4.  Such  other  property  as  now  is,  or  hereafter  shall  be,  exempted  fiom  atta^ 
ment,  or  seizure  on  execution,  by  the  laws  of  the  United  States. 

5.  Such  other  property  not  included  in  the  foregoing  exceptions  as  is  exeaDipted 
irom  levy  and  sale  upon  execution  or  other  process,  or  order  of  any  court,  by  tk 
laws  of  the  state  in  which  the  bankrupt  has  his  domicil  at  the  time  of  the  ecra- 
mencement  of  the  proceedings  in  bankruptcy,  to  an  amount  not  exoeediag  ^ 
allowed  by  such  state  exemption  laws  in  the  year  1864. 

The  amount  of  property  exempted  by  the  state  laws  is  exclusiTe  of  tiie  95^ 
which  may  be  set  apart  for  the  bankrupt  under  the  act  of  congress.  16  An.  L 
R.  157.  In  this  state,  a  vested  expectant  interest  in  a  sum  of  money  Myabk  it 
the  bankrupt's  own  death,  or  at  the  death  of  another,  not  exceeding  $300  in  vahe, 
may  be  set  apart  for  him.  <  So  may  a  policy  of  insurance  on  the  bankrupt's  Mt, 
payable  to  his  wife,  at  his  decease.     17  Am.  L.  R.  34. 

With  these  exceptions,  all  the  bankrupt's  property,  including  choses  in  aotMm, 
vests  in  the  assignee,  by  force  of  the  assignment,  subject^  however,  to  all  prk? 
bond  jid^  liens  and  incumbrances.     8  Bank.  Reg.  49. 

The  43d  section  of  the  bankrupt  law  provides  for  a  supersedeas  of  the  proceed- 
ings by  agreement  of  creditors,  and  for  a  settlement  of  the  bankrupt's  estate  Vj 
trustees  selected  by  them.     2  Bright.  Big.  97. 

Yn.  DiSOHAROB  IN  BANKRUPTCT. 

At  any  time  afler  the  expiration  of  six  months  from  the  adjudication  of  baak- 
ruptcy,  the  bankrupt  may  apply  to  the  court  for  a  discharge  from  his  debts.  If  bo 
debts  have  been  proved  against  the  bankrupt,  or  if  no  assets  have  oome  to  tl» 
hands  of  the  assignee,  such  application  may  be  made  at  any  time  after  the  explr»- 
tion  of  sixty  days,  and  within  one  year  nrom  the  time  of  the  adjudicatton.  2 
Bright.  Dig.  89.  It  is  only  when  the  bankrupt  can  apply  for  bis  dbcharge  wiUiIb 
less  than  six  months,  that  he  must  apply  within  a  year,  in  order  to  obtain  a  dis- 
charge. 2  Bank.  Reg.  98, 100, 169.  26  Leg.  Int.  85.  In  other  cases,  the  petiOon  for 
a  discharge  may  be  filed  at  any  time  after  the  expiration  of  the  six  months.  On 
filing  such  petition,  notice  is  to  be  given  to  the  creditors  to  appear  and  show  eavse, 
if  any  they  have,  why  a  discharge  should  not  be  granted. 

The  act  of  congress  provides  that  no  discharge  shall  be  granted,  or,  if  granted. 
shall  be  valid,  in  the  following  cases : — 

1.  If  the  bankrupt  has  wilfully  sworn  falsely  in  hb  affidavit  annexed  to  Im 
petition,  schedule  or  inventory  \  or  upon  any  examination  in  the  course  of  tke 
proceedings  in  bankruptcy,  in  relation  to  any  material  fact  concerning  his  est^e 
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or  bis  debts,  or  to  any  otber  material  fact.  To  bar  a  discbarge  under  tbis  clause, 
it  most  be  sbown  tbat  an  omission  from  tbe  bankrupt's  scbedule  was  intentional. 
2  Bank.  Reg.  94.  Tbe  omission  of  tbe  names  of  certain  creditors  from  tbe 
scbedule,  witb  tbeir  knowledge  and  consent,  will  not  bar  a  discbarge,  on  tbe  objec- 
tion of  otber  creditors.  2  Bank.  Reg.  124.  Nor  can  tbe  creditor,  so  consenting^ 
object.     2  Bank.  Reg.  140. 

2.  If  be  bas  concealed  any  part  of  bis  estate  or  effects,  or  any  books  or  wri^ngs 
relating  tbereto.  If  tbe  bankrupt  bas  tbe  possession  and  use  of  property,  wbicb 
he  wilfully  bmits  from  bis  scbedules  and  retains  from  tbe  assignee,  it  is  no  answer 
to  a  cbarge  of  concealment,  tbat  it  belonged,  of  rigbt,  to  assignees  under  an  earlier 
assignment  in  insolvency,  under  tbe  state  law.  If  tbe  bankrupt  bas  possession  of 
the  joint  estate  and  books  of  account  of  a  firm  of  wbicb  be  is  a  member,  be  mu^ 
disclose  tbem  to  bis  separate  assignee ;  and  if  be  wilfully  fail  to  do  so,  a  discbarge 
will  not  be  granted.    2  Bank.  Reg.  178. ' 

3.  If  he  bas  been  guilty  of  any  fraud  or  negligenoe  in  tbe  care,  custody  or 
deliyery  to  tbe  assignee,  of  the  property, belongiAg  to  bim  at  the  time  of  the  pre- 
sentation of  bis  petition  and  inventory,  excepting  such  property  as  be  is  permitted 
to  retain  under  the  provisions  of  tbe  act. 

4.  If  be  bas  caused,  permitted  or  suffered  any  loss,  waste  or  destruction  thereof. 
Bat  sucb  loss  must  have  occurred  after  the  filing  of  tbe  petition.  3  Bank.  Reg. 
139. 

5.  If,  within  four  months  before  tbe  commencement  of  the  proceedings  in  bank- 
ruptcy, he  bas  procured  his  lands,  goods,  money  or  chattels,  to  be  attached, 
sequestered  or  seized  in  execution. 

6.  If,  since  tbe  passage  of  the  act,  r2d  March  1867]  be  bas  destroyed,  mutilated, 
altered  or  falsified  any  of  bis  books,  documents,  papers,  writings  or  securities.  But 
the  mutilation  of  an  account-book  may  be  explained.     3  Bank.  Reg.  63. 

7.  If  be  bas  made,  or  been  privy  to  tbe  making,  of  any  false  or  fraudulent  entry 
io  any  book  of  account,  or  otber  document,  witb  intent  to  defraad  bis  creditors. 

8.  If  be  bas  removed,  or  caused  to  be  removed,  any  part  of  bis  property  from 
the  district,  with  intent  to  defraud  bis  creditors.  But  one  who  was  not  a  creditor 
at  tbe  time  of  tbe  alleged  removal  of  property,  or  whose  claim  was  then  barred  by 
the  statute  of  limitations,  cannot  oppose  a  discbarge  on  sucb  ground.  3  Bank. 
Reg.  76. 

9.  If  be  bas  given  any  fraudulent  preference,  contrary  to  the  provisions  of  tbe 
act.  By  tbis  is  only  meant  a  preference  in  fraud  of  tbe  bankrupt  law,  tbat  is, 
contrary  to  its  provisions.  1  Bank.  Reg.  161.  A  transfer,  by  an  insolvent  debtor, 
of  bis  stock  and  book  aooounts,  in  payment  of  a  pre-existing  debt,  though  under 
threats  of  an  attachment,  is  fraudulent,  under  tbis  clause.     3  Bank.  Reg.  37. 

10.  If  be  bas  made  any  fraudulent  payment,  gift,  transfer,  conveyance  or  assign- 
ment of  any  part  of  his  property.  Where  a  trader  knows,  or  in  reason  ought  to 
know,  tbat  be  is  insolvent,  and  makes  payment  of  an  independent  debt,  not  in  the 
course  of  trade,  and  without  tbe  creditor's  knowledge  of  such  insolvency,  it  is  a 
fraudulent  preference,  and  bars  a  discharge.     2  Bank.  Reg.  114,  145,  149. 

11.  If  be  has  lost  any  part  of  his  property  in  gaming. 

12.  If  be  bas  admitted  a  false  or  fictitious  debt  against  his  estate. 

13.  If,  having  knowledge  that  any  person  bas  proved  sucb  false  or  fictitious 
debt,  he  bas  not  disclosed  tbe  same  to  bis  assignee,  within  one  month  afler  sucb 
knowledge. 

14.  If,  being  a  merchant  or  tradesman,  be  bas  not,  subsequently  to  the  passage 
of  the  act  [2d  Marob  1867]  kept  proper  books  of  account.  To  bar  a  discharge, 
under  tbis  clause,  it  is  not  required  that  the  omission  to  keep  proper  books  of 
account  should  have  been  wilful,  or  witb  a  fraudulent  intent.  2  Bank.  Reg.  94, 
99.  Merchants  are  responsible  for  the  neglect  of  tbeir  clerks  to  keep  proper  books ; 
accidental  omissions  are  not  a  failure  to  keep  such  books ;  but  entries  on  slips  of 
paper  are  not  sufficient.  3  Bank.  Reg.  71.  What  are  proper  books  of  account 
most  be  determined  by  tbe  circumstances  of  the  particular  case.  2  Bank.  Reg.  99. 
A  cash-book  would  seem  to  be  indidpensable.  2  Bank.  Reg.  114.  3  Ibid.  13, 124. 
So  is  an  invoice-book,  or  stock-book,  for  a  tradesman.    2  Bank.  Reg.  179. 

15.  If  he,  or  any  person  in  his  behalf,  bas  procured  tbe  assent  of  any  creditor 
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to  the  discharge ;  or  influeDced  the  action  of  any  creditor  at  any  stage  of  the  pfo- 
ceedings  by  any  pecuniary  consideration  or  obligation.  Any  contract,  coveiiaiit  gr 
security  made  or  given  by  a  bankrupt,  or  other  person,  with  or  in  trust  for  oj 
creditor,  for  securing  the  payment  of  any  money,  as  a  consideration  for  or  w^ 
intent  to  induce  the  creditor  to  forbear  opposing  the  discharge  of  the  bankrupt,  is 
declared,  by  the  statute,  to  be  void.  And  an^  creditor  receiving  any  sum  of  moBeT, 
or  security,  on  such  consideration,  forfeits  his  right  to  a  dividend,  and  also  double 
the  amount  of  the  money  or  security,  to  be  recovered  by  the  assignee  for  the  braeit 
pf  the  estate.    2  Bright.  Dig.  93. 

16.  If  he  has,  in  oontemphition  of  J[>eooming  bankrupt,  made  any  pledge,  pay- 
ment, transfer,  assignment  or  conveyance  of  any  part  of  hb  property,  directly  or 
indirectly,  absolutely  or  conditionally,  for  the  purpose  of  preferring  any  cre£t<? 
or  person  having  a  claim  against  him,  or  who  is  or  may  be  under  liability  for  him, 
or  for  the  purpose  of  preventing  the  property  from  coming  into  the  hands  of  k^ 
assignee,  or  of  being  distributed  under  the  act,  in  satisfaction  of  his  debts.  To 
bar  a  discharge,  under  this  clause,  a  fraudulent  payment  by  way  of  pref(u«&€e, 
must  have  been  made  in  contemplation  of  bankruptcy ;  or  the  creditor  most  hiTe 
been  a  party  to  the  fraud.  2  Bank.  Beg.  123.  In  the  absence  of  fraud,  a  genenl 
assignment  for  the  benefit  of  creditors,  even  if  it  amount  to  an  act  of  bankruptcy, 
will  not  bar  a  discharge.  3  Bank.  Reg.  61.  This  clause  does  not  extend  to  & 
consignment  which  does  not  change  the  title.    3  Bank.  Reg.  71. 

17.  If  he  has  been  convicted  of  any  misdemeanor  under  the  bankrupt  act,  or 
has  been  guilty  of  any  fraud  whatever  contrary  to  the  true  intent  thereof. 

Before  any  discharge  b  granted,  the  bankrupt  is  required  to  take  and  subscribe 
an  oath  to  the  eflfect  that  he  has  not  done,  suffered  or  been  privy  to  any  act,  matter 
or  thing  specified  in  the  act  as  a  ground  for  withholding  such  discbarge,  or  la 
invalidating  such  discharge  if  granted. 

The  act  further  provides  that  no  dbcharge  shall  be  granted  to  a  debtor  whose 
assets  shall  not  be  equal  to  fifty  per  cent,  of  the  claims  proved  against  his  esut^, 
upon  which  he  shall  be  liable  as  a  principal  debtor,  unless  on  the  assent  in  writing 
of  a  majority  in  number  and  value  of  such  creditors,  (a)  The  assets  to  be  divided 
among  the  creditors  must  amount  to  fifty  per  cent,  at  the  time  of  hearing.  3 
Bank.  Reg.  177.  And  no  discharge  shaU  oe  granted,  on  a  second  bankruptcj, 
uuless  the  bankrupt's  estate  be  simcient  to  pay  seventy  per  cent,  of  the  aeb^ 
proved  against  it,  or  the  assent  be  obtained  in  writing  of  three-fourths  in  value  ei 
the  creditors,  or  unless  the  bankrupt  has  paid  or  been  voluntarily  released  from  all 
the  debts  owing  on  the  first  bankruptcy.     2  Bright.  Dig.  91. 

Any  creditor  who  has  a  provable  debt  may  opp<^e  the  discharge  of  the  debC(^. 
3  Bank.  Reg.  66.  He  must  file  definite  and  precise  specifications  of  tbe  groun<is 
of  his  opposition.  1  Ben.  532.  2  Ben.  136,  138,  153.  The  discharge  may  be 
avoided  and  set  aside,  at  any  time  within  two  years,  on  the  petition  of  any  creditor, 
on  the  ground  that  it  was  fraudulently  obtained.     2  Bright.  Dig.  92. 

A  discharge  in  bankruptcy,  duly  granted,  releases  the  bankrupt  firom  all  deto, 
claims,  liabilities  and  demands  which  were  or  nright  have  been  proved  again^  his 
estate ;  with  the  exception  of  debts  created  by  the  fraud  or  embezzlement  of  the 
bankrupt,  or  by  his  defalcation  as  a  public  officer,  or  while  acting  in  any  fiduciary 
character.  Inasmuch  as  the  discharge  does  not  bar  a  debt  created  by  fraud,  or 
contracted  in  a  fiducial^  capacity,  the  existence  of  such  debt  is  no  ground  for  i 
refusal  of  it.     16  Am.  L.  R,  618.     2  Ben.  155.     2  Bank.  Reg.  98. 

The  discharge  has  not  the  effect  of  releasing,  discharging  or  affecting  any  perscm 
liable  for  the  same  debt,  for  or  with  the  bankrupt,  either  as  partner,  joint-contract<»', 
indorser,  surety  or  otherwise.     2  Bright.  Dig.  92. 

Vlir.  Probate  of  debts. 
All  debts  due  and  payable  from  the  bankrupt,  at  the  time  of  the  abjudication 
in  bankruptcy,  and  all  debts  then  existing  but  not  payable  until  a  future  day  (a 
rebate  of  interest  being  made,  when  no  interest  is  payable  by  the  terms  of  the 
contract)  may  be  proved  against  the  estate  of  the  bankrupt.  Any  debt  whicb  may 
be  proved  by  complying  with  any  of  the  provisions  of  the  bankrupt  law,  is  a  prov- 
able one.     1  Bank.  Reg.  196.     But  a  judgment  obtained  aflpi;  the  adjudicatioa, 
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extinguishes  the  original  debt,  and  is  not  provable.  2  Bank.  Reg.  79.  Contr^, 
3  Bank.  Reg.  145.  See  1  Ben.  398.  Nor  is  a  note  renewed  subsequently  to  the 
adjudication.     3  Bank.  Reg.  108. 

All  demands  against  the  bankrupt  for  or  on  account  of  any  goods  or  ohatteb 
wrongfully  taken,  converted  or  withheld  from  him,  may  be  proved  as  debts,  to  the 
amount  of  the  value  of  the  property  so  taken  or  withheld,  with  interest. 

U  the  bankrupt  shall  be  bound  as  drawer,  indorser,  surety,  bail  or  guarantor, 
up<m  any  bill,  bond,  note  or  other  specialty  or  contract,  or  for  any  debt  of  another 
person,  and  his  liability  shall  not  have  become  absolute  until  after  the  adyudication 
of  bankruptcy,  the  creditor  may  prove  the  same  after  such  liability  shall  have 
become  fixed,  and  before  the  final  dividend  shall  have  been  declared.  A  party 
holding  the  bankrupt's  notes,  as  collateral  security,  may  prove  them  to  an  extent 
sufficient  to  secure  dividends  to  the  amount  of  his  claim.  2  Bank.  Reg.  151.  So, 
the  liability  of  the  bankrupt  as  indorser,  having  become  absolute,  a  creditor  hold- 
ing a  mortgage  from  the  maker  to  secure  their  payment,  may,  nevertheless,  prove 
the  full  amount  of  the  notes  against  the  estate  of  the  indorser.     1  Bank.  Reg.  132. 

In  all  oases  of  contingent  debts  and  contingent  liabilities  contracted  by  the 
bankrupt,  and  not  otherwise  provided  for  in  the  bankrupt  law,  the  creditor  may 
make  claim  therefor,  and  have  his  claim  allowed,  with  the  right  to  share  in  the 
dividends,  if  the  contingency  shall  happen  before  the  order  for  the  final  dividend ; 
or  he  may,  at  any  time,  apply  to  the  court  to  have  the  present  value  of  the  debt  or 
liability  ascertained  and  liquidated,  (which  shall  be  aone  in  such  manner  as  the 
court  shaU  order)  and  shall  be  allowed  to  prove  for  the  amount  so  ascertained. 

Any  person  liable  as  bail,  surety,  guarantor  or  otherwise,  for  the  bankrupt,  who 
shall  have  paid  the  debt,  or  any  part  thereof  in  discharge  of  the  whole,  shall  be 
entitled  to  prove  such  debt,  or  to  stand  in  the  place  of  the  creditor,  if  he  shall 
have  proved  the  same,  although  such  payments  shall  have  been  made  afler  the 
proceedings  in  bankruptcy  were  commenced.  And  any  person  so  liable  for  the 
bankrupt,  and  who  has  not  paid  the  whole  of  said  debt,  but  is  still  liable  for  the 
same,  or  any  part  thereof,  may,  if  the  creditor  shall  fail  or  omit  to  prove  such  debt, 
prove  the  same,  either  in  the  name  of  the  creditor  or  otherwise,  as  may  be  pro- 
vided in  the  rules. 

Where  the  bankrupt  is  liable  to  pay  rent  or  other  debt  falling  due  at  fixed  and 
stated  periods,  the  creditor  may  prove  for  a  proportionate  part  thereof,  up  to  the 
time  of^  the  bankruptcy,  as  if  the  same  grew  due  from  day  to  day,  and  not  at  such 
fixed  and  stated  period. 

If  any  bankrupt  shall  be  liable  for  unliquidated  damages  arising  out  of  any 
contract  or  promise,  or  on  account  of  any  goods  or  chattels  wrongfully  taken,  con- 
verted or  withheld,  the  court  may  cause  such  damages  to  be  assessed  in  such  mode 
as  it  may  deem  best,  and  the  sum  so  assessed  may  be  proved  against  the  estate. 
A  creditor  cannot  prove  a  claim  for  unliquidated  damages,  without  an  application 
for  the  assessment  thereof  under  this  clause      16  Pitts.  L.  J.  25. 

No  debts  other  than  those  above  specified  shall  be  proved  or  allowed  against  the 
estate.     2  Bright.  Dig.  83-4. 

In  all  cases  of  mutual  debts  or  mutual  credits  between  the  parties,  the  account 
between  them  shall  be  stated,  and  one  debt  set  off  against  the  other,  and  the 
balance  only  shall  be  allowed  or  paid ;  but  no  set-off  shall  be  allowed  of  a  claim 
in  its  nature  not  provable  against  the  estate.  A  claim  of  the  bankrupt  for  unliqui- 
dated damages  cannot  be  set  off  against  that  of  a  creditor.  1  Ben.  361.  No  set- 
off shall  be  allowed  in  favor  of  any  debtor  to  the  bankrupt  of  a  claim  purchased 
by  or  transferred  to  him  ailer  the  filing  of  the  petition.     2  Bright.  Dig.  84. 

A  lien-creditor  is  only  to  be  admitted  to  prove  for  the  balance  of  his  claim  after 
deducting  the  value  of  his  security,  to  be  ascertained  by  agreement  between  him 
and  the  assignee,  or  by  a  sale  of  the  property  in  such  manner  as  the  court  may 
direct :  or  he  may  give  up  his  security  to  the  assignee,  and  prove  his  whole  debt. 
A  secured  creditor  must  prove  for  his  balance,  or  he  cannot  participate  in  the  dis- 
tribution. 2  Ben.  189.  If  a  lien-creditor  prove  his  debt,  the  assignee  is  entitled 
to  be  subrogated  to  his  lien  upon  the  real  estate  of  the  bankrupt.    26  Leg.  Int.  252. 

Probate  of  a  debt  may  be  made  before  the  proper  register,  or  before  any  United 
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States  commissioner ;  or,  if  the  creditor  be  in  a  foreign  country,  before  any  minister, 
consul  or  vice-consul  of  the  United  States. 

The  probate  of  a  debt  must  be  by  deposition  in  writing,  on  oath  or  affirmation. 
It  must  set  forth  the  demand ;  the  consideration  therefor ;  whether  any  and  what 
securities  are  held  therefor ;  and  whether  any  and  what  payments  have  been  made 
thereon ;  that  the  sum  claimed  is  justly  due  from  the  banlmipt  to  the  claimant ;  that 
the  claimant  has  not,  nor  hsus  any  other,  for  his  use,  received  any  security  or  satis- 
faction whatever  other  than  that  by  him  set  forth ;  that  the  claim  was  not  procured 
for  the  purpose  of  influencing  the  proceedings  under  the  bankrupt  act;  and  that 
no  bargain  or  agreement,  express  or  implied,  has  been  made  or  entered  into,  by  or 
on  behalf  of  such  creditor,  to  sell,  transfer  or  dispose  of  the  said  claim,  or  any 
part  thereof,  against,  such  bankrupt,  or  take  or  receive,  directly  or  indirectly,  any 
money,  property  or  consideration  whatever,  whereby  the  vote  of  such  creditor  for 
assignee,  or  any  action  on  the  part  of  such  creditor,  or  any  other  person  in  the 
proceedings  under  the  act,  is  or  shall  be,  in  any  way,  a£fected,  influenced  or  con- 
trolled.    2  Bright.  Dig.  85. 

Such  oath  shall  be  made  by  the  claimant  testifying  of  his  own  knowledge,  unless 
he  be  absent  from  the  United  States,  or  prevented  by  some  other  good  cause  from 
testifying,  in  which  cases  the  probate  may  be  made  by  his  attorney  or  authorized 
agent,  testifying  to  the  best  of  his  knowledge,  information  and  belief,  and  setting 
forth  his  means  of  knowledge.  Corporations  may  verify  their  claims  by  the  oa^ 
or  affirmation  of  their  president,  cashier  or  treasurer,     ibid. 

Form  of  probate  of  debt  without  sbcuritt. 
In  the  district  court  of  the  United  States  for  the  [Eastern]  district  of  [Pennsylvama.] 
In  the  "^tter^^J^John  Jo"*".  j  I„  Bankruptcy. 

Eastern  district  of  Pennsylvania,  ss. 

At  Philadelphia,  in  the  county  of  Philadelphia,  and  state  of  Pennsylvania,  on  ths 
[tenth]  day  of  [March],  A.  D.  1870,  before  me,  came  Edward  Jackson,  of  Philadelphia, 
in  the  county  of  Philadelphia,  and  state  of  Pennsvlvania,  and  made  oath  and  sajrs,  that 
the  said  John  Jones,  tne  person  [against]  whom  a  petition  for  adjudication  of 
bankruptcy  has  been  filed,  at  and  before  the  filing  of  the  said  petition  was  and  stiU 
is  justly  and  truly  indebted  to  this  denonent  in  the  sum  of  [three  thousand  dollars]  (ot 
goods,  wares  and  merchandise  sold  ana  delivered  by  this  deponent  to  the  said  bankrupt 
at  his  request,  for  which  sum  of  [three  thousand  dollars]  or  any  part  thereof,  this  depo* 
nent  says  that  he  has  not,  nor  has  any  other  person  by  his  order,  or  to  this  deponent^s 
knowledge  and  belief,  for  his  use,  had  or  received  any  manner  of  satisfaction  or  securi^ 
whatsoever.  And  this  deponent  further  says,  that  the  said  claim  was  not  procured  for 
the  purpose  of  influencing  the  proceedings  under  the  act  of  congress  entitled  **  An  ad 
to  eHtablish  a  uniform  system  of  bankruptcy  throughout  the  United  States,"  approved 
March  2,  1867 ;  that  no  bargain  or  agreement,  express  or  implied,  has  been  made  or 
entered  into  by  or  on  behalf  of  this  deponent,  to  sell,  transfer  or  dispose  of,  said  claim, 
or  any  part  thereof,  against  said  bankrupt,  or  to  take  or  receive,  directly  or  indirectly, 
any  money,  property  or  consideration  whatever,  whereby  the  vote  of  this  deponent  for 
assignee,  or  any  action  on  the  part  of  this  deponent,  or  any  other  person,  in  the  pro- 
ceedings under  said  act,  has  been,  is,  or  shall  be,  in  any  way  affected,  influenced  or 
controlled.  En  ward  Jackson, 

Subscribed  and  sworn  to  Deposing  creditor. 

before  me. 

Jambs  Fisher, 

Register  in  bankruptcy. 

Other  forms  of  probate  will  be  found  in  Brightly's  Bankrupt  Law  163;  and 
Rice's  Manual  200. 

A  creditor  may  amend  his  proof,  but  will  not  be  allowed  to  withdraw  it.  I  Ben. 
406.  He  may  correct  clerical  errors  therein  at  any  timo  before  final  dividend.  3 
Bank.  Reg.  38.  The  court  has,  at  all  times,  full  power  and  control  over  prooft  of 
claims,  and  may  allow  amendments  and  supplementary  proofs  to  be  filed.  3  Bank. 
Reg.  108. 

IX.'  Distribution. 

At  the  expiration  of  three  months  from  the  adjudication,/it^i8  the  duty  of  the 
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assignee  to  call  a  general  meeting  of  tlie  creditors,  at  which  they  have  power  to 
determine  as  to  the  expediency  of  declaring  a  dividend.  The  like  proceeaings  are 
to  be  had  at  the  expiration  of  the  next  three  months ;  and  subsequently,  a  third 
meeting  is  to  be  called  by  order  of  the  court,  and  a  final  dividend  declared,  unless 
it  be  impracticable  by  reason  of  pending  suits.  If  other  assets  come  into  the 
hands  of  the  assignee,  further  dividends  may  be  declared  as  occasion  requires. 
Claims  against  the  estate  of  a  bankrupt  are  to  be  paid  in  the  following  order : — 

1.  The  fees,  costs  and  expenses  of  suits,  and  the  several  proceedings  in  bank- 
ruptcy under  the  act,  and  for  the  custody  of  propertv  as  therein  provided.     The 
claim  of  the  bankrupt's  attorney  for  services  and  disbursements  is  not  one  to  be 
paid.     1  Bank.  Reg.  195.     But  in  a  case  of  involuntary  bankruptcy,  if  the  bank-  jj 
rupt  be  without  means,  his  counsel  fees  and  expenses  will  be  directed  to  be  paid   rt^ 
out  of  the  assets.     8  Bank.  Reg.  35.     The  bankrupt's  landlord  is  entitled  to  be  (/ 
paid  the  amount  of  hb  accruing  rent  for  the  use  of  the  demised  premises,  for  the 
time  the  same  was  necessarily  used  by  the  assignee,  for  the  storage  of  the  bank- 
rupt's effects.     16  Am.  L.  R.  624. 

2.  All  debts  due  to  the  United  States,  and  all  taxes  and  assessments  under  the 
laws  thereof.  But  where  the  members  of  a  firm  become  individually  bound  to  the 
United  States,  as  accommodation  sureties,  on  the  bankruptcy  of  the  firm,  the  govern- 
ment is  not  entitled  to  priority  of  payment  out  of  the  partnership  assets.  2  Bank. 
R^.  183. 

3.  All  debts  due  to  the  state  in  which  the  proceedings  in  bankruptcy  are  pend- 
ing, and  all  taxes  and  assessments  made  under  the  laws  of  such  state.  A  state  has, 
in  her  sovereign  capacity,  a  lien  for  taxes,  which  has  precedence  over  that  of  a 
prior  mortgage-creditor ;  but  other  liens  held  by  a  state  are  to  be  discharged  in  the 
order  of  their  date.     3  Bank.  Reg.  85. 

4.  Wages  due  to  any  operative,  clerk  or  house  servant,  to  an  amount  not  exceed- 
ing 950,  for  labor  performed  within  six  months  next  preceding  the  first  publication 
of  the  notice  of  proceedings  in  bankruptcy.  An  apprentice  b  an  operative  within 
the  meaning  of  this  clause.     1  P.  L.  «f.  368. 

5.  All  debts  due  to  any  persons  who,  by  the  laws  of  the  United  States,  are  or 
may  be  entitled  to  a  priority  or  preference. 

6.  With  these  exceptions,  all  creditors  whose  debts  are  duly  proved  and  allowed 
are  entitled  to  share  m  the  bankrupt's  property  and  estate  pro  rcUa^  without  any 
priority  or  preference  whatever. 

But  any  debt  proved  by  any  person  liable  as  bail,  surety,  guarantor  or  other- 
wise, for  the  bankrupt,  is  not  to  be  paid  to  the  person  so  proving  the  same,  until 
satisfiictory  evidence  be  produced  of  the  payment  of  such  debt  by  the  person  so  « 
liable ;  and  the  share  to  which  such  debt  would  be  entitled  may  be  paid  into  court, 
or  otherwise  held  for  the  benefit  of  the  party  entitled  thereto.    2  Bright.  Dig.  88-9. 

X.  Obiminal  pboobedinos. 
The  act  of  congress  provides  that  if  any  debtor  or  bankrupt  shall,  after  the 
commencement  of  the  proceedings  in  bankruptcy,  do  any  of  the  following  acts, 
he  shall  be  deemed  guilty  of  a  misdemeanor,  and  on  conviction  thereof  in  any 
court  of  the  United  States,  be  punished  by  imprisonment,  with  or  without  hard 
labor,  for  a  term  not  exceeding  three  years : — 

1.  If  he  shall  secrete  or  conceal  any  property  belonging  to  his  estate 

2.  If  he  shall  part  with,  conceal  or  destroy,  alter,  mutilate  or  falsify,  or  cause  to 
be  concealed,  destroyed,  altered,  mutilated  or  falsified,  any  book,  deed,  document 
or  writing  relating  to  his  estate )  or  remove,  or  cause  to  be  removed,  the  same,  or 
any  part  thereof,  out  of  the  district,  or  otherwise  dispose  of  any  part  thereof,  with 
intent  to  prevent  it  from  coming  into  the  possession  of  his  assignee  in  bankruptcy, 
or  to  hinder,  impede  or  delay  him  in  recov^ng  or  receiving  the  same. 

3.  If  he  shall  make  any  payment,  gift,  sale,  assignment,  transfer  or  conveyance 
of  any  property  belonging  to  his  estate,  with  the  like  intent. 

4.  If  he  shall  spend  any  part  of  his  estate  in  gaming. 

5.  If  he  shall,  with  intent  to  defraud,  wilfully  and  fraudulently,  conceal  from 
his  assignee,  or  omit  from  his  schedule,  any  property  or  effects  whatsoever. 

6.  If,  in  case  of  any  person  having,  to  his  knowledge  or  belief,  proved  a  false  or  | 
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fictitious  debt  against  his  estate,  he  shall  fail  to  disclose  the  same  to  hb  aasigneeBf 
within  one  month  after  coming  to  the  knowledge  or  belief  thereof. 

7.  If  he  shall  attempt  to  account  for  any  of  his  property  by  fiotitious  losses  or 
expenses. 

8.  If  he  shall,  within  three  months  before  the  commencement  of  proceedings  in 
bankruptcy,  under  the  false  color  and  pretence  of  carrying  on  business  and  deafing 
in  the  ordinary  course  of  trade,  obtain  on  credit,  from  any  person,  any  goods  or 
chattels,  with  intent  to  defraud. 

9.  If  he  shall,  with  intent  to  defraud,  within  three  months  next  before  the 
commencement  of  proceedings  in  bankruptcy,  pawn,  pledge  or  dispose  of,  other- 
wise than  by  bond  jide  transactions  in  the  ordinary  way  of  his  trade,  any  of  his 
goods  or  chattels  which  have  been  obtained  on  credit  and  remain  unpaid  for. 

The  act  likewise  provides  for  the  punishment  of  extortion  by  any  officer  under 
color  of  proceedings  in  bankruptcy ;  and  for  the  forgery  of  any  document  used  in 
such  proceedings  \  or  for  using  such  forged  document.     2  Bright.  Big.  98. 

For  either  of  these  offences,  a  justice  has  power  to  bind  we  offender  over  £or 
trial  before  the  district  court  of  the  United  States. 


I.  Act  of  assembly  relating  to  banks  and        III.  Of  checks. 

banking  companies.  IV.  Liabilities  of  banks. 

II.  Of  bank  notes. 

1.   Act  of  16  April  1850.  Purd.  91. 

Sect.  20.  If  any  president,  cashier,  director  or  any  other  officer  or  derk  of  any 
such  bank,  shall  fraudulently  en^bezzle  or  appropriate  to  his  own  use,  or  to  the  lee 
of  any  other  person  or  persons,  any  monev  or  other  property  belonging  to  said  insti- 
tution, or  lefl  with  the  same  as  a  special  deposit  or  otherwise,  he  or  they,  upon  ooa- 
viction  of  such  offence,  shall  be  fined  in  any  amount  not  less  than  the  sum  so  a{^>r»- 
priated  or  embezzled,  and  sentenced  to  undergo  imprisonment  in  the  proper  slate 
penitentiary,  to  be  kept  in  separate  and  solitary  confinement  at  hard  labcnr,  f<Mr  any 
term  not  exceeding  five  years :  Provided,  That  this  shall  not  prevent  any  person  or 
persons  aggrieved  ^m  pursuing  his,  her  or  their  civil  remeay  against  sudi  person 
or  persons. 

SECT.  22.  It  shall  not  be  lawftd  for  any  such  bank  to  issue  and  put  in  dr- 
culation  any  bill  or  note  of  said  bank  payable  at  any  other  place  than  at  said 
bank,  or  otherwise  than  payable  on  demand,  and  of  a  denomination  less  than  five 
dollars ;  (a)  and  any  violation  of  this  section  by  any  officer  of  any  such  bank,  shall 
be  a  misdemeanor,  punishable,  upon  conviction,  by  a  fine  of  not  less  than  fire 
hundred  dollars,  and  imprisonment  in  the  jail  of  the  proper  county  not  less  thaa 
one  year. 

Sect.  26.  Whenever  any  demand  for  specie  shall  be  made  by  a  note-lu^der  c^ 
any  bank,  subject  to  the  provisions  of  this  act,  it  shall  be  the  duty  of  the  cashier 
or  other  officer  of  the  bank  upon  whom  such  demand  is  made,  to  pay  one-fifUi  ci  the 
amount  of  such  demand  in  American  gold  coin,  if  the  same  shall  be  requested  by 
the  note-holder  making  such  demand :  I^^ovided,  That  the  one-fifth  of  suon  demand 
be  not  less  in  amount  than  five  dollars. 

Seot.  48.  From  and  after  the  twenty-first  day  of  August,  1850,  it  shall  not  be 
lawful  for  any  person  or  persons,  corporation  or  body  corporate,  directly  or  indi- 
rectly to  issue,  pay  out,  pass,  exchange,  put  in  circulation,  transfer  or  cause  to  be 
issued,  paid  out,  passed,  exchanged,  circulated  or  transferred,  any  bank  note,  note, 
bill,  certificate,  or  any  acknowledgment  of  indebtedness  whatsoever,  purporting  to 
be  a  bank  note,  or  of  the  nature,  character  or  appearance  of  a  bank  note,  or  calcu- 

(a)  By  the  act  17  April  1861,  the  banks    exceeding  20  per  cent,  ot^eir  capital  paid  in. 
were  authorized  to  issue  notes  of  the  denomi-    Purd.  94.       Diqitized  bv  GOC 
nations  of  $1,  $2  and  $3,  to  an  amount  not  o 
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lated  for  circulation  as  a  bank  Dote>  isened,  or  purporting  to  be  issued  by  any  bank 
or  incorporated  company,  or  association  of  persons,  not  located  in  Pennsylvania,  of 
a  less  denomination  than  five  dollars ;  everv  violation  of  the  provisions  of  this  section 
by  any  corporation  or  body  corporate,  shall  subject  such  corporation  or  body  cor- 
porate to  the  payment  of  fiv^  hundred  dollars;  and  any  violation  of  the  provisions 
of  this  section  by  any  public  officer  holding  any  office  or  appointment  of  honor  or 
profit  under  the  constitution  and  laws  of  this  state,  shall  subject  such  officer  to  the 
payment  of  one  hundred  dollars ;  and  any  violation  of  this  section  by  any  other  per« 
son,  not  being  a  public  officer,  shall  subject  such  person  to  the  payment  of  twenty- 
five  dollars,  one-hdf  of  which,  in  each  case  above  mentioned,  shall  go  to  the  informer, 
and  the  other  half  to  the  county  in  which  the  suit  is  brought,  and  may  be  sued 
for  and  recovered  as  debts  of  like  amount  are  now  by  law  recoverable  in  any  action 
of  debt|  in  the  name  of  the  commonwealth  of  Pennsylvania,  as  well  for  the  use  of 
the  proper  county,  as  for  the  person  suing. 

Sect.  49.  In  addition  to  the  civil  penalties  imposed  for  a  violation  of  the  pro* 
visions  of  the  last  preceding  section,  every  person  who  shall  violate  the  provisions 
of  that  section,  shall  be  taken  and  deemed  to  have  committed  a  misdemeanor,  and 
shall,  upon  conviction  thereof  in  any  criminal  court  in  this  commonwealth,  be  fined 
in  any  sum  not  less  than  one*  dollar,  and  not  more  than  one  hundred  dollars ;  and 
the  several  courts  of  quarter  sessions  shall,  in  their  charges  to  the  grand  jury,  call 
their  attention  to  this  subject;  and  it  shall  be  the  duty  of  the  several  grand  juries 
to  make  presentment  of  any  person  within  their  respective  counties,  who  mav  be 
guilty  of  a  violation  of  the  provisions  of  the  last  preceding  section ;  and  it  shall  be 
the  duty  of  the  several  constables  and  other  peace  officers  within  thb  commonwealth, 
to  make  information  against  any  person  guilty  of  such  violation,  and  thev  shall  be 
sworn  so  to  do :  Provided,  That  it  shall  not  be  necessaiy,  in  any  civil  suit  or 
criminal  prosecution  under  this  section,  and  the  last  preceding  section,  to  produce, 
in  evidence,  the  charter  of  any  bank,  or  articles  of  association  of  any  company,  not 
located  in  this  state. 

Act  1  Mat,  1861.  Purd.  85. 

Sect.  36.  Every  president,  director,  cashier,  teller,  clerk  or  agent  of  any  bank 
who  shall  embezzle,  abstract  or  wil^lly  misapply  any  of  the  moneys,  funds  or  credits 
of  such  bank,  or  shall,  fraudulently,  without  authority  from  the  directors,  issue  or 
put  in  circulation  any  of  the  notes  of  such  bank,  or  snail,  without  such  authority, 
fraudulently  issue  or  put  forth  any  certificate  of  deposit,  draw  any  order  or  bill  of 
exchange,  make  any  acceptance,  sign  any  note,  bond,  draft,  bill  of  exchange,  mort- 
gage or  other  instrument  of  writing,  or  shall  make  any  false  entry  on  any  book, 
report  or  statement  of  the  bank,  with  an  intent,  in  either  case,  to  injure  or  defraud 
snch  bank,  or  to  injure  or  defraud  any  other  company,  body  corporate  or  politic,  or 
any  individual  person,  or  to  deceive  any  officer  or  agent  appointed  to  inspect  the 
affairs  of  any  bank,  shall  be  deemed  guilty  of  a  misdemeanor ;  and,  upon  conviction 
thereof,  shall  be  confined  in  the  penitentiary,  at  hard  labor,  not  less  than  one,  nor 
more  than  ten  years. 

Act  31  March,  1860.    Purd.  228. 

Sect.  64.  If  any  cashier  of  any  bank  of  this  commonwealth  shaU  engage  directly 
or  indirectly  in  the  purchase  or  sale  of  stock,  or  in  any  other  profession,  occupation 
or  calling,  other  than  that  of  his  duty  as  cashier,  he  shall  be  guilty  of  a  misdemeanor, 
and,  being  thereof  convicted^  shall  be  sentenced  to  pay  a  fine  not  exceeding  five 
hundred  dollars. 

n.  Of  bank  notes. 

n.  Bank  notes  are  treated  as  money,  or  cash,  in  the'  ordinary  course  of  trans- 
actions of  business,  by  common  consent,  which  ^ves  them  the  credit  and  currency 
of  money  to  every  effectual  purpose.   1  fiipn.  457. 

A  payment  in  current  banx  notes  discharges  the  debt,  although,  in  consequence  of 
the  previous  failure  of  the  bank,  of  which  both  parties  were  ignorant,  the  notes  were 
of  no  value  at  the  time  of  payment.   1  W.  &  S.  92. 

In  delivering  his  opinion  in  the  supreme  court,  in  the  case  of  Gray  v,  Donohue, 
Judge  Sergeant  remarks :  ''  No  principle  is  better  established,  none  more  neces- 
sary to  be  maintained,  than  that  bank  notes  are  not  money  in  the  legal  sense  of 
the  word.     They  are  not  a  legal  tender  as  money,  either  in  the  ordinary  trans- 
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actions  of  busineae,  or  in  the  collection  of  debts  by  legal  process.  Coin  strnek 
at  the  mint,  or  authorized  by  act  of  congress,  are  alone  lawful  money/'   4  W.  400. 

When  a  person  passes  a  bank  note,  though  he  does  not  engage  to  be  responsible 
for  its  payment  at  the  bank,  yet  he  virtually  undertakes  that  it  is  what  it  purports 
to  be ;  and  if  it  proves  to  be  forged,  the  consideration  has  fiiiled,  and  he  is  account- 
able for  the  money.    1  Marsh.  157. 

Nor,  if  objected  to,  are  bank  notes  a  valid  tender ;  but,  if  not  objected  to,  the 
tender  is  good.   3  Halst.  172. 

The  holder  of  bank  notes  may  insist  upon  payment  in  gold  or  silvisr  coin,  and 
is  not  obliged  to  receive  foreign  gold  or  silver  coin,  or  the  bills  of  the  bank,  or  any 
other  bills,  in  payment,  and  is  entitled  to  be  paid  their  numerical  value  in  sped^ 
and  cannot  be  compelled  to  take  the  value  fixed  upon  them  by  the  brokers  and 
speculators.   1  Ohio  222. 

It  is  not  necessary  to  tender  back  a  counterfeit  bank  note,  to  authorize  a  recoveir 
of  the  consideration  riven  for  it.  1  B.  Monroe  195.  See  13  S.  &  R.  319.  2  Greenl 
Ev.  §  124. 

If  a  payment  in  bank  notes  be  proved  without  showing  of  what  denominatioB, 
they  will  be  presumed  to  have  been  of  the  lowest  denomination  in  circulation.  2 
Greenl.  Bv.  §  129,  a.  Ibid.  §  255. 

In  Martin  v.  Bank  U.  S.,  4  W.  C.  C.  R.  253,  it  was  held  that  a  bank  was  bound 
to  pay  the  amount  of  a  bank  note,  one  half  of  which  is  presented,  on  proof  of  the 
loss  or  destruction  of  the  other  half;  or  that  the  other  half  has  by  fraud  or  accident 
got  out  of  the  possession  of  the  bondjide  owner.  So  in  the  Bank  of  Yirgioia  v. 
Ward,  6  Munf.  16B-9,  it  was  decided  that  the  honaficU  owner  of  a  bank  note,  and 
holder  of  one-half,  having  transmitted  the  other  half  thereof  by  mail,  which  was 
stolen  or  lost,  may  demand  payment  from  the  bank  of  the  whole  note,  on  Ailly 
proving  the  loss,  and  giving  a  satisfactory  indemnity  to  the  bank. 

A  certificate  of  deposit,  payable  to  the  order  of  the  depositor,  ovdy  on  the  return 
of  the  certificate,  is  not  a  negotiable  instrument  6  W.  &  S.  227.  8  W.  &  S.  361. 
4  C.  452. 

m.  On  GHEGKS. 

Bank  checks,  or  drafts  on  banks,  are  instruments  by  means  of  which  a  creditor 
may  as^g<^to  a  third  person,  not  originally  party  to  the  contract,  the  legal  as  well 
as  equiuble  interest  in  a  debt  raised  by  it,  so  as  to  vest  in  such  an  assignee  a  right 
of  action  against  the  original  debtor.    1  H.  B.  602. 

Bank  checks  are  considered  as  bills  of  exchange,  and  the  holder  must  use  due 
diligencefSn  presenting  them  for  payment.   6  Wend.  445. 

Ohecl^  must  be  presented  for  payment  in  a  reasonable  time.   6  Cow.  490. 

The  Iiolder  of  a  check  on  a  bank,  cannot  resort  to  the  drawer,  without  proof  of 
due  presentment  for  payment,  and  prompt  notice  of  dishonor.  7  C.  100. 
m  If,  however,  the  drawer  hiui  no  funds  in  the  bank,  at  the  time  of  drawing  the 
check,  presentment  and  notice  may  be  dispensed  with.  But  if  the  drawer  had 
funds  in  the  bank,  at  the  time  the  check  was  drawn,  the  subsequent  shifting  of  the 
balance  will  not  take  the  case  out  of  the  general  rule.  Ibid. 

A  check  drawn  by  one  person  in  favor  of  another,  and  paid  to  the  latter,  is  pre- 
sumed to  have  been  received  on  account  of  a  debt  shown  to  have  existed  at  the 
time.    5  C.  128.     10  P.  F.  Sm.  170. 

A  paid  check,  drawn  by  the  defendant's  wife,  is  evidence  of  payment,  in  th« 
absence*  of  proof  of  any  other  transaction  to  which  it  could  be  applied.     9  C.  235 

A  check,  payable  at  a  future  day,  is  not,  in  this  state,  entitled  to  days  of  grace. 
Shabswood,  J.,  8  Leg.  &  Ins.  Rep.  212 

IV.  Liabilities  of  banks. 

A  bank  is  not  liable  for  the  loss  of  special  deposits,  either  of  cash,  or  othei 
articles,  through  the  dishonesty  of  any  of  their  officers,  provided  they  take  the 
same  care  of  them  that  they  do  of  their  own  specie.  The  bank  is  liable  for  aU  acts 
of  their  officers,  which  pertain  to  their  official  duty :  for  correct  entries,  for  all  mis- 
takes of  their  clerks,  for  not  giving  due  notice  on  notes  left  for  collection,  &c.,  and 
for  all  their  acts  done  within  the  scope  of  their  authority.     On  general  deposits^ 
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koveTer,  the  bank  is  liable  for  all  losses,  however  arising;  the  privilege  given  by 
ihtfter  to  disconnt  on  moneys  deposited  applying  to  general  deposits  only.  17 
^MlSB.  479.  But  the  bank  is  not  chargeable  with  any  general  deposits  made  with 
a  officer,  who  is  not  the  one  specially  authorized ;  as  to  a  book-keeper,  for  instance, 
uka  the  money  actually  comes  into  the  coffers  of  the  bank,  or  the  book-keeper  is 
Aen  acting  for  the  teller  in  his  absence.     4  Johns.  382. 

A  bank  which  receives  a  note  for  collection,  and  when  it  is  over-due  places  it  in 
the  lunda  of  a  notary,  in  the  usual  course,  is  not  liable  for  the  neglect  of  the  notary 
to  give  notice  to  an  indorser.    4  Wh.  105. 

A  DOte  had  been  deposited  by  the  holder  in  a  bank  for  collection.  When  it  fell 
iaeand  remained  unpaid,  it  was  placed  as  unsual  in  the  hands  of  the  bank's  notary, 
vboee  clerk  called  at  the  store  of  6.,  the  last  indorser,  to  inquire  for  the  place  of 
lesidenee  of  C,  the  first  indorser.  The  wife  of  O.,  who  was  m  the  store,  told  the 
lU  that  C.  resided  at  a  particular  place,  which  was  in  lact  the  place  of  business 
af  C.'b  sod.  Notice  was  left  at  that  place,  and  6.  was  informed  of  his  wife's  direc- 
iuQ  as  to  tJie  place  of  residence  of  C.  The  note  was  renewed  by  agreement  between 
tte  parties,  and  when  it  again  fell  due,  the  notar/s  clerk  again  left  a  notice  at  the 
fhee  of  business  of  O.'s  son,  supposing  that  it  was  the  store  of  0.,  by  which  mis- 
take C.  was  discharged ;  heldj  that  neither  the  bank,  nor  its  agent  the  notary,  was 
iibk  to  the  holder  of  the  note  for  the  consequences  of  the  omission  to  give  notice 
totheindoiser.     Ibid. 


i3arrator. 

Act  81  March  I860.   Purd.  218. 

I  SiCT.  9.  If  any  person  shall  be  proved  and  adjudged  a  common  barrator,  vexing 
vAen  with  unjust  and  vexatious  suits,  he  shall  be  guilty  of  a  misdemeanor,  and  on 
MTietion,  be  sentenced  to  pay  a  fine  not  exceeding  one  hundred  dollars,  or  undergo 
■a  imprisonment  not  exceeding  one  year,  or  both,  or  either,  at  the  discretion  of  the 

A  jnsUee  of  the  peace  may  be  indicted  as  a  common  barrator  for  exciting  prose- 
iBtioDB  for  offences ;  and  it  is  not  a  sufficient  defence  that  the  prosecutions  were  not 
EpoandlesB,  if  he  excited  them  with  a  view  of  exacting  fees  for  afterwards  suppress- 
^them.  1  Bailey  379.   See  2  Cr.  C.  C.  60. 


Digitized  by  VjOOQIC 


[218] 


^mtMal  S^tittm* 


A  BENEFICIAL  800IKTT  is  an  association  supported  by  sobscription  for  Uie  mntul 
relief  of  the  members  or  their  wives,  children,  relatives  or  other  nominees,  against 
casualties,  such  as  sickness,  old  age,  widowhood,  &c.  The  members  nsoallj  paj  a 
monthlv  subscription,  out  of  which  they  are  entitled  to  receive  fix>nf  the  aocietj 
a  weekly  allowance  in  case  of  sickness,  and  a  gross  sum  in  case  of  the  death  of  a 
member  or  his  wife. 

Such  societies  may  be  incorporated  by  the  courts  of  common  pleas,  under  the 
provisions  of  the  act  of  13  October  1840.    Purd.  196. 

As  a  general  rule,  a  member  of  such  societji  is  entitled  'to  relief  only  from  Uie 
date  of  his  application,  not  frcrm  the  tkne  his  sickness  or  disabilty  accrued.  3  W. 
&  S.  218.  But  no  action  will  lie  to  compel  payment  of  the  weekly  benefits ;  the 
society  does  not  consent  to  expose  itself  to  the  costs  and  vexation  of  an  actum  fiv 
every  weekly  pittance  that  may  be  in  arrear.  The  only  remedy,  in  such  case,  is 
by  writ  of  mandamus,    2  Wh.  313. 

The  charters  of  such  societies  generally  provide  for  the  expulsion  of  a  member 
as  a  punishment  for  certain  acts  contrary  to  his  duty  as  a  corporator,  and  it  is  the 
exerobe  of  this  power  that  ^ves  rise  to  most  of  the  questions  that  come  before 
the  courts. 

When  the  charter  provides  for  an  offence,  directs  the  mode  of  prooeediog,  and 
authorizes  the  society,  on  conviction  of  a  member,  to  expel  him,  this  expulsion,  if 
the  proceedings  are  not  irregular,  is  conclusive,  and  cannot  be  •  inquired  into  od- 
laterally  by  the  courts.    8  W.  &  S.  247. 

But  if  Uiere  bo  any  irregularity  in  the  proceedings,  the  courts  will  hiterfere  bj 
mandamw^  and  compel  the  society  to  restore  the  party  to  all  his  rights  as  m  man- 
ber.    14  Wr.  107.    3  H.  251. 

It  is  irregular,  to  expel  a  member  without  giving  him  an  opportunity  of  being 
heard  in  his  defence,  Defore  the  society  at  large ;  he  ought  not  to  be  expelled  oa 
the  report  of  a  committee  of  investigation.    3  H.  251. 

The  return  to  a  mandamus  must  show  that  the  party  had  notice  to  appear  and 
defend  himself,  that  an  assembly  of  the  proper  persons  was  duly  held,  the  proceed- 
ings before  them,  a  conviction  of  the  offence,  and  an  actual  amotion  by  ^em.  3 
H.  251. 

In  case  of  the  illegal  expulsion  of  a  member,  he  is  entitled  to  recover  damages 
according  to  the  extent  of  the  injury.  8  H.  425.  And  for  the  purpose  of  ixmg 
the  amount  of  his  damages,  he  may  show  that,  since  hi»  expulsion,  he  has  been  ia 
a  condition  that  entitled  him  to  the  aid  of  the  society,  under  its  constitution  and 
by-kws.    7  C.  82. 
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^iUt,  iTamilg. 


A  LEAF  extracted  from  a  family  bible,  containing  entries  of  births  and  deaths  of 
children,  sworn  to  by  some  of  the  children,  is  good  evidence.  2  Dall.  116. 

In  an  action  against  a  justice  of  the  peace  by  a  parent,  to  recover  the  penalty  for 
marrying  his  minor  son,  the  entry  in  the  family  bible  of  the  son's  birth,  proved  by 
the  oath  of  the  phuntiff,  is  competent  evidence  of  the  minority  of  the  son.  10  Watts 
82.  1  Greenl.  Ev.  §  104. 

But  although  the  entry  in  a  family  bible  b  admissible  to  prove  the  date  of  a 
birth,  it  is  secondary  evidence ;  and  its  admissibility  for  such  purpose  is  subject  to 
the  general  rule,  that  primary  evidence  must  be  adduced,  if  it  can  be  obtained.  23 
Texas  252.  It  cannot  be  received  where  the  person  who  made  the  entry  is  present 
in  court,  or  within  reach  of  process.   1  McCord  165.    3  Wend.  376. 


Btgamg. 


If  ant  PSR80N  shall  have  two  wives  or  two  husbands  at  one  and  the  same  time, 
he  or  she  shall  be  guilty  of  a  misdemeanor,  and  on  conviction,  be  sentenced  to  pay 
a  fine  not  exceeding  one  thousand  dollars,  and  to  undergo  an  imprisonment,  by 
separate  and  solitary  confinement  at  labor,  not  exceeding  two  years,  and  the  second 
marriage  shall  be  void :  Provided^  That  if  any  husband  or  wife,  upon  any  false 
rumor,  in  i^pearance  well  founded,  of  the  death  of  the  other  (when  such  other  has 
been  absent  for  two  whole  years),  hath  married,  or  shall  marry  again,  he  or  she 
shall  not  be  liable  to  the  penalties  of  fine  and  imprisonment  imposed  by  this  act 
Act  31st  March  1860,  §  34.  Purd.  223. 

If  any  man  or  woman  being  unmarried,  shall  knowingly  marry  the  husband  or 
wife  of  another  person,  such  man  or  woman  shall,  on  conviction,  be  sentenced  to 
pay  a  fine  not  exceeding  five  hundred  dollars,  and  undergo  an  imprisonment  by 
separate  or  solitary  confinement  at  labor,  not  exceeding  two  years.   Ibid.  §  35. 

In  a  prosecution  for  bigamy,  the  confession  of  the  defendant  is  adequate  evidence 
of  the  first  marriage.  1  Ash.  272.  2  Rich.  434.  4  McCord  256.  2  Greenl  £vi.  § 
461,  note  1. 

On  an  indictment  for  bigamy,  an  actual  marriage  must  be  proved;  reputation 
and  cohabitation  are  not  sufiicient.   7  Oreenl.  58. 

The  second  wife  is  a  competent  witness  either  for  or  against  the  prisoner.  2 
tedell346.   1  East  P.  0.  469. 

To  bring  a  case  within  the  proviso  to  the  34th  section  of  the  act  of  31st  March 
1860,  there  must  be  a  general  report,  that  the  husband  or  wife  died  at  some  parti- 
cular place,  was  shipwrecked,  or  lost  his  •r  her  life  in  some  way  which  the  report 
specifies.   Commonwealth  v.  Smith,  1  Wh.  Big.  1177,  pi.  622. 

To  give  jurisdiction  to  our  courts,  the  second  marriage,  which  constitutes  the 
offence,  must  have  been  contracted  in  Pennsylvania.     Wnart.  C.  L.  §  2627. 

So,  if,  in  a  foreign  country,  a  man  marries  a  second  wife  in  the  lifetime  of  his 
first,  and  after  the  death  of  his  first  wife,  but  the  second  living,  marries  a  third 
time  in  this  state,  the  case  is  not  within  the  statute;  because  the  second  marriage 
was  simply  void.    2  Parker  C.  R.  195. 
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iStlld  oC  lExcljange. 


I.  Nature  of  a  bill  of  exchange.  V.  Presentment  for  payment. 

II.  Transfer  of  bills  of  exchange.  VL  Notice  of  dishonor. 

III.  Acceptance  of  a  bill.  VII.  Actions  on  bills  of  exchange. 

IV.  Days  of  grace.  Till.  Damages  on  protested  bills^ 

I.  NaTUKB  or  A  BILL  or  EXCHANOS. 

A  BILL  or  EXCHANQE  Is  an  open  letter  of  request  addressed  by  one  perBoa  te  t 
second,  desiring  him  to  paj  a  sum  of  monej  to  a  third,  or  to  any  other  to  whsm. 
that  third  person  shall  order  it  to  be.  paid,  or  it  maj  be  made  payable  to  bearer. 
1  Bony.  Inst.  853,  456. 

The  person  who  makes  the  bill  is  called  the  dratoer,  he  to  whom  it  is  addressed 
the  drawee,  and  when  he  undertakes  to  paj  the  amount,  he  is  then  called  the 
acceptor.  The  person  to  whom  it  is  ordered  to  be  paid  is  called  the  payee^  and  if 
he  appoint  another  to  receive  the  money,  that  other  is  called  the  ^ruiorsee,  as  the 
payee  is  with  respect  to  him  the  indorser ;  any  one  who  happens,  for  the  time,  to 
be  in  possession  of  the  bill  is  called  the  KoLder  of  it. 

The  time  at  which  the  payment  is  limited  to  be  made  is  various,  according  to  the 
circumstances  of  the  parties,  and  the  distance  of  their  respective  randenee.  Sodm- 
times  the  amount  is  made  payable  aJL  sights  sometimes  at  so  many  days  q/ier  sight, 
at  other  times  at  a  certain  distance  from  the  date.  Usance  is  the  time  of  one,  two 
or  three  months  after  the  date  of  the  bill,  according  to  the  custom  of  the  plaeei 
between  which  the  exchanges  run,  and  the  nature  of  which  must  therefore  be  showa 
and  averred  in  a  declaration  on  such  a  bill.  Double  or  treble  usance  is  double  or 
treble  the  usual  time ;  and  half  usance  is  half  the  time.  Where  the  time  of  pay- 
ment is  limited  by  months,  it  must  be  computed  by  calendar,  not  lunar  Bumdis; 
and  where  one  month  is  longer  than  the  succeeding  one,  it  is  a  rule  not  to  go  in  the 
computation  into  a  third.  Thus  on  a  bill  dated  die  28th,  29th,  30th  or  3l8t  of 
Januarv,  and  payable  one  month  after  date,  the  time  expires  on  the  28th  of  Fdh 
ruary,  in  common  years,  and  in  the  three  latter  cases  in  leap-year  on  the  29th  (to 
which  are  to  be  added  the  dayt  of  grace).  Where  a  bill  is  payable  at  so  maay 
days  after  sight  or  from  the  date,  the  day  of  presentment,  or  of  the  date,  is  ex- 
cluded. Thus,  where  a  bill,  payable  ten  days  after  sight,  is  presented  on  Uie  fint 
day  of  a  month,  the  ten  davs  expire  on  the  eleventh  :  where  it  is  dated  the  first, 
and  payable  twenty  days  aner  date,  these  expire  on  the  twenty-first  Lord  Baym 
281.   Stra.  829. 

Bills  of  exchange  are  foreign  or  inland.  Foreign,  when  the  drawer  resides  in 
one  country  and  the  drawee  in  another.  Inland,  when  both  the  drawer  and  the 
drawee  reside  in  the  same  kingdom.    Chit,  on  Bills  9. 

But  a  bill  drawn  in  one  of  the  United  States  upon  a  person  in  another  of  the 
United  States  is  a  foreign  and  not  an  inland  bill  of  exchange,  and  subject  to  all  the 
law  of  evidence  and  damage  of  foreign  bills.  2  Peters  586.  1  Bep.  Const.  Ct.  N. 
S.  100.  ^^  Bills  drawn  on  persons  in  different  states,  are  considered  here  foreign 
haur  Huston,  J.   6  Whart.  414.   1  Bouv.  Inst.  461. 

It  is  not  essential  to  the  validity  of  a  bill  of  exchange  that  it  be  in  form  nego- 
tiable ;  nor  that  it  should  contain  the  words  ^*  for  value  received."  If  it  be  for  die 
absolute  payment  of  money,  at  aU  events,  it  will  not  invalidate  it,  if  the  fVind  oo 
account  of  which  it  is  drawn  be  named  as  a  means  whereby  the  drawee  is  to  be 
indemnified.   7  C.  506. 

By  the  act  of  5th  April  1849,  §  11,  it  )&  provided  that  bills  <^  exchange,  Ac, 
made  pavable  with  the  current  rate  of  exchange,  or  in  current  funds,  or  wlUi  such 
like  qualifications  superadded,  shall  be  deemed  negotiable  by  indorsement,  and  th« 
indorsees  may  recover  thereon  in  their  own  names.    Purd.  111. 

n.    TRANSrEB  or  BILLS  Or  BXOHANOB. 

In  the  case  of  a  bill  payable  to  A.,  for  the  use  of  B.,  the  right  of  transfer  is  only 

in  A.,  because  B.  has  only  an  equitable  and  not  a  legal  interest.   Chit  on.  Bills  12S. 

A  bill  of  exchange  may  be  drawn  by  an  agent,  so  also  it  mi^  be  indorsed  by  i 
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pnoB  Mtmg  in  that  capacity — ^in  which  case  he  mnat  expressly  indorse  as  agent, 
V'^K  Y.perproc.  A.  B./'  or  he  may  write  the  name  of  his  principal.  Chit,  on 
|||I1b132. 

A  qualified  indorsement  may  he  thus :  "  I  hereby  indorse,  assign  and  transfer 
w  right  and  interest  in  this  bill  to  G.  B.  or  order,  bnt  with  this  express  oondi- 
pn,  that  I  shall  not  be  liable  to  the  said  C.  D.,  or  any  holder,  for  the  acceptance 
^ppwnt  of  saeh  bill,  A.  B. '/'  or  the  form  may  be,  as  in  France,  by  the  indorser 
feRtmg  his  name,  and  subscribing,  *^  without  recourse  to  me.'' 
I  The  indorsee  of  overdue  paper  takes  it  exclusively  on  the  credit  of  the  indorser, 
■d  subject,  even  without  proof  of  mala  fides  [bad  faith],  to  all  the  intrinsic  con- 
Mentions  that  would  affect  it  between  the  original  parties ;  but  where  there  is  no 
■Kt  evidence  of  the  time  of  transfer,  the  presumption  is,  that  it  was  made  in  the 
W  coarse  of  commercial  business,  and  consequently  before  the  day  of  payment. 
^Birrl64. 

^  The  presamption  is,  that  the  indorsee  of  negotiable  paper  received  it  bond  fide, 
p  due  course  of  business,  and  for  a  valuable  consideration.  To  put  him  to  the 
bof  of  his  title,  and  the  consideration  paid  for  it,  the  defendant  must  make  out  a 
fnmdfaae  case,  that  it  was  obtained  by  undue  means,  as  by  fraud,  felony  or  force, 
iriitat  it  was  lost  and  afterwards  put  in  circulation.  5  C.  365.  7  Wr.  137. 
I  If  the  drawee  of  a  bill,  who  has  not  accepted,  discount  it  for  the  payee,  he 
noiieB  the  rights  of  an  indorsee  for  value,  and  may  sue  the  drawer  and  indorser, 
icsae  of  its  dishonor  at  maturity.    4  Wr.  186. 

in.    ACCEPTANCB  OF  A  BILL* 

Aeeeptance,  in  its  ordinary  signification,  is  an  engagement  by  the  drawee,  to  pay 

■bill,  when  due,  in  monev.   Byles  on  Bills  143. 

If  one  accept  a  forged  bill,  he  is  bound  in  law  to  pay  for  it.   4  D.  235,  in  note. 

She  acceptor  of  a  bill  of  exchange  is  not  to  be  admitted  to  vaiy  the  terms  of  his 
ioe,  by  paxol  evidence.   11  C.  448. 

a  bill  is  accepted  "  payable  when  in  fiinds,''  the  burden  is  upon  the 
to  show  that  the  acceptors  were  in  funds.  Ibid. 

'"Ihe  acceptor  of  a  bill  is  to  be  considered  as  the  principal  debtor,  and  the  other 
sureties  only ;  the  holder,  therefore,  who  is  the  creditor,  ought  not  so  to 
with  the  acceptor,  as  to  prejudice  the  remaining  parties  to  the  bill.     K  a 
give  time  to  the  principal  debtor,  the  collateral  securities  are  discharged, 

^   in  law  and  equity."— Chambrb,  J.   8  B.  &  P.  366. 

l!  Uie  holder  of  a  bill  compound  with,  and  discharge  the  acceptor,  he  cannot 

Wards  resort  to  the  other  parties.     But  merely  receiving  partial  payments  from 

'Meq)tor,  without  releasing  him,  does  not  affect  the  liability  of  the  other  parties. 

Johng.  41. 

lY.  Bats  of  gkace. 

^costtmi  has  obtained,  among  merchants,  that  a  person  to.  whom  a  bill  is  ad- 
nd,  shall  be  allowed  a  few  days  for  payment  beyond  the  term  mentioned  in  the 
ttlied  da^i  of  grace.  In  Great  Britain  and  Ireland  (and  in  the  United  States 
America)  fkree  days  are  given;  in  other  places  more.  If  the  last  of  these 
Mdajs  happen  to  oe  Sunday,  the  bill  is  to  be  paid  on  Saturday.  These  days 
fnee  are  not  allowed  on  bills  or  notes  payable  on  demand.  Byles  on  Bills  162. 
'  draft  on  a  bank,  payable  at  a  Aiture  day  named,  is  a  check,  and  not  entitled 
ys  of  grace.  Sharswood,  J.  8  Leg.  k  Ins.  Bep.  212. 
ii  proTided  by  the  act  2l8t  May  1857,  that  all  drafts  and  bills  of  exchange 
at  sight,  shall  be  and  become  due  and  payable  on  presentation,  without 
^ ,  tod  shall  and  may,  if  dishonored,  be  protested  on  and  immediately  after 
ipnsenUdon.     Purd.  111. 

Aeaet  of  11th  April  1848,  provides  that  payment  of  all  notes,  checks,  bills  of 
'^'Dge,  or  other  negotiable  instruments,  becoming  due  on  Christmas  day,  or  the 
l^daj  of  January 9  the  fourth  day  of  July,  or  any  other  day  fixed  upon  by  law, 
th  ^  proclamation  of  the  governor,  as  a  day  of  general  thanksgiving,  or  for 
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the  general  cessation  of  business,  in  any  year,  sball  be  deemed  to  become  doe  oi 
the  secular  day  next  preceding.  Purd.  110.  This  is  extended  to  the  22d  Febra 
ary  by  act  7  May  1864.  Purd.  1372.  And  to  Good  Friday,  by  act  12  Apri 
1869.    Purd.  1583 

V.  Presentment  fob  payment. 

Payment  of  a  bill  of  exchange  must  be  demanded  on  the  day  of  matnritj,  a 
the  place  to  which  it  is  addressed.  And  demand  aj;  such  place  is  soflideDt  t^ 
found  a  notice  of  dishonor  to  the  other  parties,  unless,  perhaps,  when  the  holder 
knows  the  true  place  of  business  of  the  acceptor,  in  time  to  present  it  there.  3  C^ 
249.   6C.  139. 

A  bill  of  exchange,  in  the  absence  of  anything  to  indicate  a  different  place,  wil 
be  presumed  to  be  addressed  to  the  drawee  at  his  residence,  or  place  of  busineei 
Ibid. 

It  is  provided  by  the  act  of  21st  May  1857,  that  the  presentment  for  pajBKn^ 
of  any  bill  or  bills  of  exchange,  made  or  to  be  made  elsewhere  than  in  mis  cusi 
monwealth,  at  an  office  or  house  referred  to  only  in  the  marsin  of  the  bill,  or  bekitf 
the  name  of  the  drawee,  shall  not  be  so  construed  as  to  charge  the  indorsers  fu^ 
non-payment,  unless  such  office  or  house  was,  at  the  date  of  the  bill,  the  McUni 
place  of  business  or  residence  of  the  drawee,  or  is  distinctly  expressed  as  sneh  ij\ 
the  said  reference,  or  unless  it  appear  by  the  certificate  of  protest  that  upon  diEi 
gent  inquiry  the  place  of  business  or  residence  of  such  drawee  could  not  be  foimi'* 
Purd.  111. 

VI.    NOTIOS  OF  DI8H0N0B. 

The  holder  of  a  bill  of  exchange  must  use  reasonable  diligence  to  ascertain  m 
residence  of  the  drawer,  for  the  purpose  of  giving  him  notice  of  its  dishonor  I^ 
is  not  sufficient  to  look  for  the  drawer  at  the  place  where  the  bill  is  dated,  if  W^ 
residence  is  elsewhere.  Notice  left  With  the  family  of  a  seafaring  man,  during  hisj 
absence  at  sea,  is  sufficient.   5  B.  541.  5  Barr  17o. 

Notice  of  protest  is  not  required  to  render  a  firm  liable  on  an  indoreemeDt, 
where  all  the  members  of  the  nrm  are  members  of  the  house  which  drew  the  buL 
3  Barr  399. 

The  holder  of  a  bill  of  exchange  is  not  obliged  to  notify  all  the  parties  to  it  Ii| 
is  sufficient  to  notify  the  party  he  intends  to  hold  liable.  And  each  indorser  hs 
an  entire  day  to  give  notice  to  his  predecessor  on  the  bill.   6  C.  139.  I 

Notice  of  dishonor  sent  to  the  place  of  date  is  sufficient,  unless  the  holder  kiK*!!; 
that  the  date  does  not  truly  indicate  the  residence.  The  rule  seems  to  be,  thAtif; 
the  residence  be  shown  to  be  elsewhere  in  the  same  state,  due  diligence  to  as^r- 
tain  it  must  be  proved,  and  that  notice  was  sent  accordingly,  unless  the  remonl 
took  place  after  the  drawing  of  the  bill.  3  C.  249. 

VII.    AOTIONB  ON  BILLS  OF  EXCHANGE. 

The  holder  of  negotiable  paper  may  sue  on  it  in  his  own  name,  although  bat  m 
B^nt  or  trustee  for  others.     2  P.  F.  om.  393. 

An  accommodation  acceptor  paying  a  bill,  for  which  no  funds  have  been  pro^ 
vided,  can  recover  from  the  drawer,  for  the  law  implies  a  contract  to  indeauuffJ 
8Wr.  356. 

It  is  no  defence  to  a  bill  in  the  hands  of  an  indorsee,  that  the  consideradoQ  hi 
failed  as  between  the  original  parties.    4  P.  F.  Sm.  398. 

It  is  no  objection  to  an  action  by  the  drawer  against  the  acceptor  of  a  bill,  thi^ 
it  has  not  been  indorsed  by  the  payee.     7  Barr  527. 

The  onus  of  showing  that  an  alteration  in  a  material  part  of  a  negotiable  bstro- 
ment  was  lawfully  made,  is  on  the  holder.  And  where  the  place  of  payment  is  U 
a  different  handwriting  from  the  body  of  the  instrument,  there  is  a  presumptioo  d 
alteration.     9  Barr  186. 

Any  material  alteration  of  commercial  paper,  unaccounted  for  by  the  holder,  ii 
fatal  to  a  recovery  upon  it.     9  Barr.  186.    7  H.  178.    3  C.  244. 

An  indorsee  takes  an  altered  bill  with  all  its  imperfections,  and  is  bound  to 
explain  them ;  if  the  alteration  is  apparent,  and  unexplained,  Uie  bill  cannot  be 
received  in  evidence.    10  Wp.  259.  ^  , 
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'  The  maker  of  negotiable  paper  ib  always  presumed,  in  the  absence  of  evidence, 
to  have  issued  it  clear  of  aU  blemishes,  erasures  and  alterations,  whether  of  the 
date  or  body  of  the  instrument;  and  the  burden  of  showing  that  it  was  defective, 
when  issued,  is  upon  the  holder,  even  though  the  alteration  be  beneficial  to  the 
maker.  8  C.  423. 

Whenever  any  bill  of  exchange,  &c.,  shall  be  negotiated  or  paid,  and  the  sig- 
natures of  any  of  the  parties  shall  have  been  forged,  the  indorsee  or  payer  may 
recover  back  from  the  previous  party  the  amount  so  paid  for  the  same,  with  lawful 
interest,  from  demand  of  repayment.  Act  5th  April  1849.  Purd.  111.  This 
act  was  only  declaratory  of  the  existing  law.  Notice  of  the  forgery  within  a  reason- 
able time  after  its  discovery,  and  an  offer  to  return  the  bill,  are  necessary  to  the 
maintenance  of  an  action  for  the  recovery  of  the  consideration  paid,  unless  waived 
by  the  defendant,  or  the  bill  be  shown  to  possess  no  value.  6  C.  145,  527. 

If  the  holder  of  a  bill  discharge  a  party  who  is  liable  to  p^y  it,  he  thereby  dis- 
charges all  other  parties  whose  uabihty  was  subsequent,  ^ut  this  effiect  is  not 
produced  by  the  holder's  discharging  a  party  who  would  not  be  liable  to  the  other 
parties,  though  prior  to  them.   6  Mass.  85. 

ym.  Damages  on  protbstbd  bills. 

Whenever  any  bill  of  exchange,  to  be  drawn  or  indorsed  after  the  1st  day  of 
August  1850,  within  this  commonwealth,  upon  any  person  or  persons,  or  body  cor- 
porate, of  or  in  any  other  state,  territory  or  place,  shall  be  returned  for  non-acceptance 
or  non-payment,  with  a  legal  protest,  th^  person  or  persons  to  whom  the  same  shall 
or  may  be  payable,  shaU  be  entitled  to  recover  and  receive  of  and  from  the  drawer 
or  drawers,  or  the  indorser  or  indorsers  of  such  bill  of  exchange,  the  damages  here- 
inafter specified,  over  and  above  the  principal  sum  for  which  such  bill  of  exchange 
shall  have  been  drawn,  and  the  charges  of  protest,  together  with  lawful  interest  on 
the  amount  of  such  principal  sum,  damages  and  charges  of  protest,  from  the  time 
at  which  notioe  of  such  protest  shall  have  been  given,  and  the  payment  of  said 
principal  sum  and  damages  and  charges  of  protest  demanded,  that  is  to  say :  if 
sucli  bill  shaU  have  been  drawn  upon  any  person  or  persons,  or  body  corporate,  of 
or  in  anv  of  the  United  States  or  territories  thereof,  excepting  Upper  and  Lower 
Califomia,  New  Mexico  and  Oregon,  ^ye  per  cent,  upon  such  principal  sum ;  and 
if  upon  Upper  or  Lower  Califomia,  New  Mexico  or  Oregon,  ten  per  cent,  upon 
such  principal  sum ;  and  if  upon  China,  Iirdia  or  other  parts  of  Asia,  Africa  or 
islands  in  the  Pacific  Ocean,  twenty  per  cent,  upon  such  principal  sum ;  and  if 
upon  Mexico,  the  Spanish  Main,  West  Indies  or  other  Atlantic  islands,  east  coast 
of  South  America,  Great  Britain  or  other  places  in  Europe,  ten  per  cent,  upon  such 
principal  sum ;  and  if  upon  places  on  the  west  coast  of  South  America,  fifteen  per 
cent,  upon  such  principal  sum ;  and  if  upon  any  other  part  of  the  world,  ten  per 
cent,  upon  such  principal  sum.  Act  18th  May  1850,  §  6.  Purd.  110. 

The  damages  which  by  this  act  are  to  be  recovered  upon  any  bill  of  exchange, 
shall  be  in  lieu  of  interest  and  all  other  charges,  except  the  charges  of  protest,  to 
the  time  when  notice  of  the  protest  and  demand  of  payment  shaU  have  been  given, 
and  made  as  aforesaid ;  and  the  amount  of  such  bill  and  of  the  damages  payable 
thereon,  as  specified  in  this  act,  shall  be  ascertained  and  determined  by  the  rate  of 
exchange,  or  value  of  the  money  or  currency  mentioned  in  sueh  bill,  at  the  time 
of  notice  of  protest  and  demand  of  payment  as  before  mentioned.  Act  80th  March 
1821,  §2.  Purd.  110. 

On  a  bill  drawn  in  another  state,  the  lex  loci  governs.  And  in  such  case  it  is 
not  necessary  that  the  bill  be  returned  to  the  place  where  drawn,  to  entitle  the 
holder  to  damages.  4  Y.  19. 

Damages  are  not  recoverable  from  the  acceptor.  By  the  law  merchant,  the 
acceptor  of  a  bill  of  exchange  is  not  liable  for  re-exchange,  and  our  statute  has 
reputi  ontj  to  drawers  and  indorsers.   8  W.  545. 

The  damages  may  be  recovered  without  being  specially  demanded  in  the  deco- 
ration.  3  Barr  474,  482. 

Pamages  on  a  foreign  bill,  protested  for  non-payment,  are  recoverable  at  the  rate 
of  exchange  at  the  time  of  presentment  to  the  drawer  for  payment,  accompanied 
with  notice  of  protest,  and  not  at  the  rate  at  the  time  when  notice  of  A>rotest  was 
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received  by  the  drawer,  without  a  presentment  of  the  bill.  2  M.  257.  Bat  see  1 
Y.  204.  3  W.  C.  C.  125.  Damages  are  not  recoverable  if  the  bin  was  neithei 
paid  nor  received  in  satisfaction  of  a  precedent  debt.  1  D.  261.  4  Y.  19.  If 
remitted  at  the  risk  of  the  debtor  here,  he  is  entitled  to  the  damages,  and  not  t]ii 
foreign  creditor.  4  D.  157.  The  damages  allowed  by  the  statute  are  a  compenfltfj 
tion  for  interest,  damages  and  re-exchange;  and  the  holder  may  recover  the  amooil 
of  the  bill  and  damages,  with  interest  on  the  whole  from  the  date  of  protest  I 
Barr474, 482.  i 

A  bill  dated  at  Philadelphia,  signed  here  in  blank,  and  sent  abroad  to  be  filM 
up  and  there  negotiated,  is  within  the  act.   11  H.  187. 


ISontrs. 

I.  Definition  and  nature  of  a  bond.  II.  Assignment  of  bonds. 

I.  Definition  and  nature  of  a  bond. 

A  BOND  or  obligation  is  a  deed  whereby  the  obligor  obliges  himself,  his  hdflj 
executors  and  administrators,  to  pay  a  certain  sum  of  money  to  another  at  a  dij 
appointed.  If  this  be  all,  the  bond  is  called  a  single  one;  but  there  is  generally | 
condition  added,  that,  if  the  obligor  do  some  particular  act,  the  obligation  shall  1^ 
void,  or  else  shall  remain  in  full  force,  as  the  repayment  of  a  principal  sum  of  moonA 
borrowed  of  the  obligee,  with  interest,  which  principal  sum  is  usually  one-half  oj 
the  penal  sum  specified  in  the  bond.  In  case  this  condition  be  not  performed,  dj 
bond  becomes  forfeited,  and  charges  the  obligor  while  living,  and  his  estate  after  m 
decease.  ] 

If  the  condition  of  a  bond  be  impossible  at  the  time  of  making  it,  or  be  to  doi 
thing  contrary  to  some  rule  of  law,  that  is  merely  positive,  or  be  uncertainyl 
insensible,  the  condition  alone  is  void,  and  the  bond  shall  stand  single  and  unool 
ditional ;  for  it  is  the  folly  of  the  obligor  to  enter  into  such  an  obligation  from  whi^ 
he  can  never  be  released.  If  it  be  to  do  a  thing  that  is  malum  in  se  [an  offence  I 
common  law],  the  obligation  itself  is  void :  for  the  whole  is  an  unlawful  contnfl 
and  the  obligor  shall  take  no  advantage  ^m  such  a  transaction.  2  Bl.  Com.  27^ 
275. 

If  the  condition  of  a  bond  be  to  do  a  thing  which  is  contrary  to  a  rule  of  Ifl 
merelv,  and  not  malum  in  se,  the  bond  is  single.   16  S.  &  R.  307. 

A  lapse  of  twenty  years  creates  a  presumption  of  payment,  if  no  interest  has  bel 
paid  in  the  mean  time ;  but,  if  the  period  be  shorter  than  twenty  years,  the  pM 
sumption  must  be  supported  by  circumstances.  2  W.  C.  C.  323.  9  S.  &  R.  37( 
lY.  344,  584.  i 

A  bond  is  not  avoided  by  tearing  off  the  seal  by  the  obligor,  fraudulently  or  inaj 
vertently,  without  the  assent  of  the  obligee.  2  Mason  478.  So,  of  a  stranger  teaiiil 
off  the  seal  of  a  deed  of  land.   6  Cow.  746. 

i 

IT.    ASSIONMSNT  OF  BONDS.  .  \ 

All  bonds,  specialties  and  notes  in  writing,  made  or  to  be  niade.  and  signed  1| 
any  person  or  persons,  whereby  such  person  or  persons  is  or  are  oblised  or  doth^ 
shall  promise  to  pay  to  any  other  person  or  persons,  his,  her  or  their  oraer  or  assi^i 
any  sum  or  sums  of  money,  mentioned  in  such  bonds,  specialties,  note  or  notes,  m^ 
by  the  person  or  persons  to  whom  the  same  is  or  are  made  payable  be  assigMJ 
indorsed  and  made  over  to  such  person  or  persons  as  shall  think  fit  to  accept  there! 
Act  28th  May  1715,  §  1.   Purd.  112.  j 

The  person  or  persons  to  whom  such  bonds,  specialties  or  note?  are  or  shall  | 
assigned,  indorsed  or  made  over,  their  factors,  agents,  executors  or  assigns,  may] 
his,  her  or  their  pleasure  agam  assign,  indorse  and  make  over  the  same,  and  so  M 
quoties.   Ibid.  §  2.  r^  i 
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It  shall  and  may  be  lawful  for  the  person  or  persons  to  whom  the  said  bonds,  spe- 
cialties or  notes  are  assigned,  indorsed  or  made  over  as  aforesaid,  in  his,  her  or  their 
own  name  or  names,  to  commence  and  prosecute  his,  her  or  their  actions  at  law,  for 
recovery  of  the  money  mentioned  in  such  bonds,  specialties  or  notes,  or  so  much 
thereof  as  shall  appear  to  be  due  at  the  time  of  such  assignment,  in  like  manner  as 
the  person  or  persons  to  whom  the  same  was  or  were  made  payable  might  or  could 
hare  doDc.   Ibid.  §  3. 

lo  every  such  action  the  plaintiff  or  plaintifiis  shall  recover  his,  her  or  their  damages 
and  co^ts  of  suit ;  and  if  such  plaintiff  or  phuntifk  shall  be  nonsuited  or  a  verdict  be 
given  against  him,  her  or  them,  the  defendant  or  defendants  shall  recover  his,  her 
or  their  costs  against  the  plaintiff  or  plaintiffs.   Ibid.  §  4. 

Every  such  plaintiff  or  pUinti£&,  defendant  or  defendants  respectively  recovering, 
may  sue  out  execution  for  such  damages  and  costs,  in  the  like  manner  as  is  usual 
for  damages  and  costs  in  other  cases.   Ibid.  §  5. 

No  person  or  persons  shall  have  power  by  virtue  of  this  act  to  make  issue  or  give 

oat  anv  bonds,  specialties  or  notes,  by  themselves  or  servants,  than  such  as  they 

might  have  made,  issued  and  given  out,  if  this  act  had  never  been  made.   Ibid.  §  7. 

All  assignments  made  of  bonds  and  specialties  shall  be  under  hand  and  seal  before 

two  or  more  credible  witnesses.   Ibid.  §  8. 

Provided,  that  it  shall  not  be  in  the  power  of  the  assignors,  after  assignment 
made  as  aforesaid,  to  release  any  of  the  aebts  or  sums  of  money  really  due  by  the 
said  bonds,  specialties  or  notes.   Ibid.  §  9. 

The  object  of  this  act  was  to  enable  an  assignee  to  maintain  an  action  in  his  own 
name.  1  D.  28.  1  B.  483,  n.  4  S.  &  R.  177.  He  takes  subject  to  all  the  equities 
existing  between  the  piu'ties  at  the  time  of  the  assignment.  I  D.  28.  2  Y.  23^.  2 
D.49.  2B.  165.  5  B.  232.  lB.433,n.  4  8.  &  R.  177.  11S.&R.75.  17  S.  & 
R.  287.  1P.R.267.  2  P.  R.  245.  8W.&S.818.  12  C.  108.  And  to  pa;yment« 
made  to  the  assignor  before  notice  of  the  assignment.  4  S.  &  R.  175.  4  W.  C.  C. 
685.  9  8.  A  R.  74.   5  W.  &  8.  219.   1  Barr  266. 

But  if  the  aasiffuee,  when  about  to  take  the  assignment,  call  upon  the  obligee  to 
inquire  whether  the  whole  money  is  due,  and  take  the  bond  in  consequence  of  his 
representations,  or  of  his  silence  as  to  any  defence,  he  will  be  protected.  2  Y.  541. 
1  B.  433.  5  B.  234.  9  8.  &  R.  197.  16  8.  &  R.  18.  1  P.  R.  24,  476.  2  P.  R. 
245.  3  Wh.  275.  5  W.  151.  The  assignee  of  an  assignee  is  subject  to  the  same 
rule.   1  R.  227. 

The  equity,  however,  which  will  affect  an  assignee  for  value  only  extends  to  want 
of  confflderation  and  defalcation,  and  not  to  collateral  agreements  between  the  parties. 
9  S.  &  R.  141.  1  P.  R.  260.  8  W.  &  8.  318.  3  Barr  294.  Nor  to  secret  equities 
residing  in  strangers.  9  Barr  399.  And  an  equitable  assignee  of  a  bond  given  by 
an  innocent  purcnaser  will  be  protected  against  an  unrecorded  mortgage.  3  Y.  351. 
A  covenant  of  guaranty  indorsed  on  a  bond  does  not  pass  by  an  assignment  of  it. 
3  Barr  292.  8  W.  361.  The  covenant  implied  from  the  assignment  of  a  bond  is 
not  a  guaranty,  but  that  the  assignee  should  receive  the  nM)ney  from  the  obligor  to 
his  own  use,  and  if  the  obligee  should  receive  it,  then  the  assignor  would  be  answer- 
able over  for  it.   1  D.  449.   7  H.  133. 

Where  a  bond  or  other  specialty  is  assigned  in  the  mode  prescribed  by  the  act  of 
1715,  that  is  to  say,  by  an  instrument  under  seal,  attested  by  two  of  more  witnesses,  the 
legal  title  vests  in  the  assignee,  who  must  bring  suit  thereon  in  his  own  name.  On 
the  contrary,  if  the  directions  of  the  statute  be  not  pursued,  as,  for  example,  if  the 
assignment  be  not  under  seal,  or  although  under  seal,  if  there  be  but  a  single  wit- 
ness, in  such  case,  the  assignment  is  termed  an  equitable  one,  and  suit  must  be 
brought  in  the  name  of  the  assignor  for  the  use  of  the  assignee. 

Coupon  bonds,  payable  to  bearer,  issued  by  incorporated  companies,  are  negotiable 
instruments,  and  pass  by  delivery.  4  Phila.  346.  8  Wr.  63.  But,  in  this  state, 
the  coupon  bonds  of  municipal  corporations  issued  in  pursuance  of  a  special 
luthority  conferred  by  statute,  are  not  negotiable.  In  this  doctrine,  however,  it 
IS  admitted  that  the  courts  of  Pennsylvania  stand  alone.  1  Wr.  358.  And  see  9 
C.  239.  8C.  230.  7  Wr.  400. 
15 
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tSoolts^  ^c.^  vequtretr  bg  a  i^tagtstrate. 

I.  Of  the  books  and  forms  required.  III.  The  magistrate's  law  library. 

II.  Ruling  and  paging  the  dockets,  and 
indexing. 

I.  One  of  the  first  considerations  which  should  present  itself  to  the  mind  of  an 
alderman  or  justice  of  the  peace,  on  the  receipt  of  his  commission,  is,  how  hi 
shall  best  qualify  himself  to  discharge  the  duties  which  have  thus  been  derdved 
upon  him.  In  the  first  pUce,  what  books  does  he  require  7  He  should,  without 
a  doubt,  have  a  copy  of  a  digest  of  the  laws  of  the  state,  and  a  copy  of  the  be^ 
guide  for  justices  of  the  peace  which  he  can  procure.  These  books  appear  to  be 
indispensable. 

Having  obtained  and  carefully  read  these  books,*  let  him  get  from  the  mo^ 
experienced  justice  near  him,  a  copy  of  each  of  the  blank  forms  he  shall  wast, 
and  compare  them  with  the  forms  which  he  will  find  printed  in  his  Justict'i 
Guide.  Having  ascertained  the  most  approved  forms,  and  made  the  necesasjj 
alterations  as  to  the  name  and  residence  oi  the  justice,  and.  such  other  aheratkns, 
if  any,  as  he  may  think  proper,  let  him  send  and  have  them  printed ;  or  perhaps^ 
in  the  county  town,  he  may  purchase  them,  ready  printed,  in  such  quantity  u 
he  shall  be  advised  he  may  require.  Printers  in  county  towns  would  do  the  public 
a  service  and,  it  is  hoped,  promote  their  own  interests,  by  alwavs  keeping  in  their 
offices  the  most  approved  forms  of  magistrates'  bUnks.  A  justice  should  purchase 
two  dockets :  one  for  civtl  suits,  and  the  other  for  criminal  business.  As  to  tk 
manner  in  which  the  docket  entries  shall  be  made,  examples  on  all  the  subjects 
likely  to  come  before  him  will  hereafter  be  given. 

In  a  small  book,  provided  for  that  purpose,  or  in  the  criminal  docket,  he  shoold 
record  the  indentures  of  the  apprentices  he  may  bind,  and  the  marriages  he  maj 
solemnize,  and  note  any  other  miscellaneous  duties  he  may  perform,  to  all  whiek 
he  should  have  copious  and  correct  indexes. 

II.  Let  the  dockets  be  paged  and  ruled;  the  lines  at  such  distances  fim 
each  other  as  your  handwriting  may  require.  On  the  left  hand  of  each  page  let 
there  be  a  perpendicular  line  drawn  with  red  ink,  about  two  inches  distant  from 
the  left  hand  edge  of  the  page.  The  portion  of  the  page  thus  set  apart,  on  the 
left  hand  of  the  perpendicular  line,  to  be  considered  as  set  apart  for  the  noma  d 
the  parties,  the  costs,  &c. ;  the  remainder  of  the  page  being  appropriated  to  the 
docket  entries.  Index  your  dockets  frequently ;  that  is,  in  a  smaU  book  or  on  & 
few  pages,  at  the  beginning  or  ending  of  the  docket  itself,  alphaheHcalbf  arramgd^ 
put  the  name  of  the  plaintiff  and  the  defendant,  together  with  the  page  of  the 
docket  on  which  the  docket  entries,  relating  to  that  suit,  may  be  found  :  thus— 
'*  A.  B.  V,  C.  D-)  P*  76."  With  such  a  guide,  the  justice  may  turn  to  the  suit  and 
give  whatever  in&rmation  may  be  required  at  a  moment's  notice. 

III.  The  law  books  required  by  a  magistrate,  for  the  intelligent  discharge  d 
the  important  duties  required  of  him,  are  few  in  number,  but  these  should  ahra;^ 
be  of  the  latest  editions,  so  that  he  may  be  furnished  with  the  most  reliable  guide 
in  a  path  which,  to  him,  is  frequently  an  untrodden  one.  1.  In  the  first  plaoe,  it 
is  indispensable  that  he  should  possess  Purdon's  Digest  of  the  Laws  of  Fennsjl- 
vania;  this  will  give  him  the  complete  body  of  the  statute  law  of  the  ooBmi<»- 
wealth,  with  the  decisions  explanatory  of  it;  and  the  Annual  Digest  issntd 
immediately  after  the  dose  of  each  session  of  the  general  assembly,  wm  keep  him 
always  well  informed  upon  this  branch  of  the  law.  2.  The  justice  diould  have  the 
present  work,  as  a  manual  to  be  constantly  referred  to,  when  called  upon  to  exer- 
cise his  judicial  functions.  8.  He  should  have  a  good  Pennsylvania  Form  Book 
The  best  of  these  are  Dunlap's  Forms  and  Graydon's  Forms,  either  of  which  will 
answer  his  purpose.  4.  A  good  work  on  Criminal  Law  is  a  most  useM  adjunct  to 
the  justice's  office.  Wharton's  American  Criminal  Law  is  the  latest  and  best 
work  upon  this  subject,  and  no  magistrate  ought  to  be  without  it.  With  thett 
books,  the  justice  of  the  peace  will  be  enabled,  with  ordinary  care  and  attentios, 
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to  discharge  his  dnties  to  the  satisfaotion  of  the  puhlic  and  of  his  own  conscience. 
If  he  desire  to  obtain  a  more  extended  knowledge  of  the  law,  he  would  do  well 
to  procnre  a  cop^of  Blackstone's  Commentaries  with  Judge  Sharswood's  notes,  bj 
a  careful  study  of  which  he  may  become  well  grounded  in  the  principles  of  the 
coiamon  law. 


i$reatr  anlr  jFlout. 


[See  Adulteration.] 

I.  Aot«  of  assembly.  II.  Warrant  against  a  baker  for  selling  loaf 

bread.  , 

I.  Act  1  April  1797.  Purd.  123. 

Sbct.  2.  All  loaf  bread  made  for  sale  within  this  commonwealth^  shall  be  sold  by  the 
pound  aToirdupois ;  and  every  baker  or  other  person  offering  the  same  for  sale^  shall 
keep  at  his  or  ner  house,  or  at  such^ther  plsce  at  which  he  or  she  shall  at  any  time 
offer  or  expose  for  sale  any  such  bread,  sufficient  scales  and  weights,  lawfully  regu- 
lated, for  Uie  purpose  of  weighing  the  same ;  and  if  any  baker  or  other  person  shall 
Bell  or  offer  for  sade  any  loaf  bread  in  any  other  manner,  the  contract  respecting  the 
same  shall  be  void,  and  the  person  offending  against  this  act  shall,  on  conviction, 
forfeit  and  pay  the  sum  of  ten  dollars  for  every  such  offence,  one-half  to  the  use  of 
the  informer,  and  the  other  half  to  the  use  of  this  commonwealth;  and  it  shall  be 
the  especial  duty  of  the  clerk  of  the  market,  in  any  place  where  such  officer  is 
appointed,  to  discover  and  prosecute  all  persons  offending  against  this  act.(a) 

Act  18  March  1776.  Purd.  697. 

Sect.  8.  The  clerks  of  the  several  markets  within  this  provincfe,  now  in  office, 
and  all  such  clerks  as  shall  hereafter  be  appointed,  before  they  enter  upon  the  exe- 
cution of  their  office,  shall  take  the  following  oath  or  affirmation,  before  some  magis- 
trate or  justice  of  the  city,  borough  or  county  wherein  they  shall  reside,  viz. :  '^  That 
Tie  wiU  iodl  and'truly^  to  the  hesi  of  his  skill  and  Judgment^  do  and  perform  all 
things  enjoined  and  rehired  of  him  as  derk  of  the  market,  hy  the  laws  of  this 
province?' 

Act  8  April  1848.  Purd.  491. 

SsoT.  1.  It  shall  not  be  lawful  for  any  person  within  the  coundes  of  Bucks,  Mont- 
gomeiry,  Philadelphia  and  Delaware,  and  the  city  of  Philadelphia,  to  sell  Indian 
com  meal  in  any  other  way  than  by  weight ;  and  any  person  who  shall  sell  Indian 
com  meal  by  measure,  or  in  any  other  way  than  oy  weight,  shall  be  liable,  for 
each  and  every  offence,  to  a  fine  of  five  dollars,  which  may  be  recovered  before 
any  alderman  or  justice  of  the  peace,  as  sums  of  like  amount  are  by  law  recover- 
able ;  one  half  whereof  shall  go  to  the  informer,  and  the  other  half  to  the  use  of 
the  city  or  county  wherein  such  conviction  takes  place :  Provided,  That  nothing 
herein  contained  shall  be  construed  to  prohibit  the  sale  of  Indian  com  meal  by  the 
hogshead,  barrel  or  half-barrel,  as  is  now  provided  for  by  the  inspection  laws  of  this 
commonwealth. 

n.  Warrant  against  a  baker  for  selling  loaf  bread,  &o. 

BERKS  COUNTY,  ss. 

The  Commoiiwialth  of  Paamylvaiiia, 

To  the  Oonstable  of  H ,  in  the  County  of  Berks,  greeting: 

Whiuas,  J.  L.,  clerk  of  the  market  wiUiin  the  borough  of  H ,  in  the  county  of 

(a)  The  enactments  of  this  law  are  clearly  and  prosecute  all  persons  offending  against 

for  the  public  good ;  they  may,  without  diffi-  this  act" — yet,  with  all  these  adequate  pro- 

culty,  be  carried  into  tall  operation;  a  bounty  visions  and  powerftil  recommendations,  this 

is  offered  to  the  prosecutor ;   public  officers  act  has  neyer  been  carried  into  effect  1   Ought 

are  named,  whose  **  especial  duty'*  it  is  made,  it  not  to  be  enforced  or  repealed  ? 
enforced  by  oath  or  affirmation,  **  to  discoTer 
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Berks,  hath  made  informAtion,  on  oath,  before  J.  R.,  one  of  oar  justices  of  the  peace  in  uii 

for  the  said  county,  that  G.  0..  of  H aforesaid,  baker,  duth  not  keep  at  his  hoote,  ia 

H — --  aforesaid,  where  he  offereth,  or  exposeth,  loaf  bread  for  sale,^rom  time  to  tiiae, 
auffioient  scales  and  weights,  lawfully  regulated  for  the  purpose  of  wei^hins  tbe  same, 
contrary  to  the  act  of  assembly  in  such  case  made  and  providea ;  you  are,  Sierelore,  herebr 
commanded  to  take  the  said  G.  G.,  and  brin^  him  before  the  said  J.  R.  forthmUi^ 
answer  the  premises,  and  further  to  be  dealt  wiUi  accordiag  to  law.    Witness  tbe  said  J. 

R.,  at  H aforesaid,  the  first  day  of  September,  in  the  year  of  our  Lord  one  thoostiid 

eight  hundred  and  sixty.  J.  R.,  Justice  of  the  Peace,    [oal.] 

When  the  defendant  is  brongbt  before  the  magistrate,  tbe  witnesses  shonld  be 
examined,  and  if  the  charge  be  proved  to  the  satis&cdon  of  the  jusUce,  he  shoold 
require  bail  for  the  appearance  of  the  defendant,  at  the  next  court  of  quarter  s^ods, 
aud  if  the  bail  be  not  given,  die  defendant  should  be  oommitted. 


iStiberfi. 

I.  Definition  of  bribery.  II.  Pk>Tisions  of  the  Penal  Code. 

I.  BaffiEBT  IB  tbe  receiving  or  ofiFering  of  any  undue  reward,  by  or  to  any  penn 
wbatsoever,  whose  ordinary  profession  or  l)usiness  relates  to  the  administratiaD  of 
public  justice,  in  order  to  incline  bim  to  do  a  thing  against  the  known  roles  of 
honesty  and  integrity.   1  Hawk.  P.  C.  168. 

n.  Act  81  Maech  1860.  Purd.  226. 

Sect.  48.  If  any  person  shidl  directly  or  indirectly,  or  b^  means  of  and  throitfii 
any  artful  and  dishonest  device  whatever,  give  or  offer  to  give  any  money,  goods  or 
other  present  or  reward,  or  give  or  make  any  promise,  contract  or  agreement  k 
the  payment,  delivery  or  alienation  of  any  money,  goods  or  other  bribe,  in  order  to 
obtain  or  influence  the  vote,  opinion,  veroict,  award,  judgment,  decree  or  behirkr 
of  any  member  of  the  genei^  assembly,  or  any  ofiicer  of  this  commonwealth,  judge. 
juror,  justice,  referee  or  arbitrator,  in  any  bill,  action,  suit,  complaint,  indietneiit, 
controversy,  matter  or  thing  whatsoever,  depending  or  which  shall  depend  be^ 
him  or  them,  such  person  shall  be  guilty  of  a  misdemeanor,  and  on  cwtvictjon,  be 
sentenced  to  pay  a  fine  not  exoeeding  five  hundred  dollars,  and  to  undergo  an  m- 
prisonment  by  separate  or  solitary  confinement  at  labor,  not  exceeding  one  jW' 
And  the  member  of  assembly,  or  officer,  judge,  juror,  justioe,  referee  or  arbitntor, 
who  shall  accept  or  receive,  or  agree  to  accept  or  receive  such  bribe,  shall  be  guilty 
of  a  misdemeanor,  and  on  conviction,  be  sentenced  to  pay  a  fine  not  exceeding  om 
thousand  dollars,  and  to  undergo  an  imprisonment,  by  sepaimte  or  solitaiy  Wd6» 
ment  at  labor,  not  exceedhig  five  years. 

Sect.  49.  No  witness  shiul  be  excused  from  testifying  in  any  eriminal  prooeediof:. 
or  in  any  investigation  or  inauiry  before  eiUier  branch  of  the  general  assemblj.  of 
any  committee  thereof,  touching  his  knowledge  of  the  itforeaaid  crimes,  imder  uj 
pretence  or  allegation  whatsoever;  but  the  evidence  so  given,  or  the  &ctB  dirolg^ 
by  him,  shall  not  be  used  against  him  in  any  prosecution  under  this  act :  Providd 
That  the  accused  shall  not  be  convicted  on  the  testimony  of  an  accomplice,  usles 
the  same  be  corroborated  by  other  evidence,  or  the  circumstances  of  the  case. 

Sect.  50.  If  any  elector,  authorized  to  vote  at  any  public  election,  shall  diredlj 
or  indirectly  accept  or  receive,  from  any  person,  any  gift  or  reward  in  men^,  g^ 
or  other  valuable  thing,  under  an  agreement  or  promise,  express  or  implied,  that^ 
elector  shall  give  his  vote  for  any  particular  candidate  or  candidates  at  such  electi(^ 
or  shall  accept  or  receive  the  promise  of  any  person  that  he  shall  thereafter  recei^^ 
any  gift  or  reward  in  money,  goods  or  other  valuable  thing,  any  office,  apiKHBtiieat 
or  employment,  public  or  private,  or  any  personal  or  pecuniary  advantage  whatsoerer. 
under  such  an  agreement  or  promise,  express  or  implied,  such  elector  shall  be  gui^ 
of  a  misdemeanor,  and  shall,  on  conviction  of  either  of  the^said  offences,  be  seatefi^v 
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to  pay  a  fine  not  exceeding  one  hundred  dollars,  and  undergo  an  imprisonment  not 
exceeding  six  months. 

Sect.  61.  Any  person  who  shall,  directly  or  indirectly,  give,  or  oflFer  to  give,  any 
rach  gift  or  reward  to  any  such  elector,  with  the  intent  to  induce  him  to  vote  for 
any  particular  candidate  or  candidates  at  such  election,  or  shall  directly  or  indirectly 
procure  or  agree  to  give  any^uch  gift  or  reward  to  such  elector,  with  the  intent 
aforesaid,  or  shall,  with  the  intent  to  influence  or  intimidate  such  elector  to  give  his  ' 
vote  for  any  particular  candidate  or  candidates  at  sueh  election,  give,  offer  or  promise 
to  give  such  elector  any  office,  pkce,  appointment  or  employment,  or  threaten  such 
elector  with  dismissal  or  discharge  from  any  office,  place,  appointment  or  employ- 
meDt.  public  or  private,  then  held  by  him,  in  ease  of  his  refusal  to  vote  for  any 
particular  candidate  or  candidates  at  such  election,  the  person  so  offending  shall  be 
guilty  of  a  misdemeanor,  and,  on  conviotion,  be  sentenced  to  pay  a  fine  not  exceeding 
five  hundred  dollars,  and  undergo  an  imprisonment  not  exceeding  two  years. 


BuiRrutd  ^ssoctattons. 


I.  Nature  of  building  assooiatiooi.  III.  Jadidal  declsiona. 

II.  Act6  of  assembly. 

I.  A  BUILDING  ASSOCIATION  is  a  socictv,  incorporated  or  otherwise,  composed 
entirely  of  one  class  of  stockholders ;  and  its  assets  or  property  is  represented  by 
stock.  Its  original  capital  is  derived  from  the  monthly  instalments  or  dues  paid 
OQ  account  of  each  share  of  stock  'by  the  holder  thereof;  which  is  generally  one 
dollar  for  each  share  of  the  ultimate  par  value  of  S200,  or  in  that  proportion. 
And  the  chief  sources  of  profit  by  means  of  which  the  association  is  enabled  to 
work  out  the  ultimate  value  of  the  shares,  in  a  given  number  of  years,  is  obtained 
from  loaning  the  accumulated  monthly  instalments  of  dues  and  profits  to  such  of 
the  stockholders  only  as  may,  under  the  rules,  borrow  the  same. 

The  members  consist  of  two  descriptions  of  persons ;  the  non-borrowing  class, 
composed  of  those  who  do  not  avail  themselves  of  the  privilege  of  borrowing  in 
advance  the  ultimate  value  of  their  shares,  but  continue  paying  their  monthly  dues, 
until  such  time  as  from  the  earnings  of  the  association  they  are  entitled  to  receive 
the  par  value  of  their*shares  in  cash  ;  and  the  borrowing  class,  composed  of  those 
who  avail  themselves,  from  time  to  time,  of  this  privilege,  and  thus  anticipate  the 
ultimate  value  of  their  stock,  paying  a  premium  for  the  present  use  of  it,  as  well 
as  l^al  interest,  monthly,  in  addition  to  their  regular  monthly  dues,  until  the 
ultimate  result  is  reached  and  the  loan  is  paid  and  cancelled  by  the  value  of  the 
stock. 

At  each  monthly  meeting  of  the  association,  afler  the  receipt  of  the  monthly 
dues,  interest  and  fines,  the  amount  on  hand,  subject  to  loan,  is  announced;  it  is 
then  put  up  to  competition,  and  awarded  to  the  party  who  bids  the  highest  pre- 
mium for  the  use  of  the  money ;  for  this  he  gives  a  mortgage  on  real  estate  to 
secure  the  punctual  payment  of  his  dues  and  interest  (and  the  principal  also  in 
case  of  default),  which  mortgage  is  cancelled  on  the  winding  up  of  the  association. 

It  will  thus  be  seen  that  the  sources  of  profit  consist  of  the  premiums  deducted 
from  the  loans>  when  made ;  the  monthly  interest  paid ;  besides  fines  charged  upon 
dues  and  interest,  when  in  arrear,  and  the  profit  on  withdrawals  of  stock  before 
the  ultimate  result  is  reached.  These,  with  the  payment  of  the  monthly  dues, 
constitute  the  income  of  the  association ;  and  it  is  easily  perceived,  that  by  the 
monthly  compounding  of  interest  upon  these  items,  the  profits  are  largely  increased ; 
so  th»t  the  ultimate  par  value  of  the  stock  will  generally  be  reached,  and  the  asso- 
ciation wound  up,  in  from  eight  to  ten  years,  according  to  the  amount  of  Jjie  pre^ 
miums  given  for  the  anticipated  loan  thereof.  Digitized  by  vjOOQIC 
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II.  Act  of  12  April  1859.  Purd.  129. 

Sect.  1.  At  anj  time  when  ten  or  more  persons  may  desire  to  form  •  mntul 
saving  fund,  loan  or  building  association,  under  the  provisions  of  this  act,  thcT 
shall  make  application  to  the  court  of  common  pleas  of  the  proper  couatj,  in  tli« 
manner  and  at  such  times  as  are  prescribed  by  the  13th  section  of  an  act  pas^ 
i-^  the  13th  day  of  October,  in  the  year  of  our  Lord  1840,  entitled  <*  An  actrelati&g 

to  orphans'  courts,  and  for  other  purposes ;"  and  upon  compliance  with  the  pio- 
visions  of  the  said  section  of  said  act,  the  said  court  shall  be  and  hereby  is  fulij 
empowered  to  grant  acts  or  charters  of  incorporation  to  said  associations ;  tod  the 
13th,  14th  and  15th  sections  of  the  aforesaid  act  of  assembly  are  hereby  exteaded 
to  and  made  a  part  of  this  act,  with  regard  to  said  associations,  corpontioos  & 
bodies  politic  in  law :  Provided^  That  no  charter  granted  under  or  by  virtue  of  tki 
provisions  of  this  act,  be  for  a  longer  period  than  twenty  years. 

Sect.  2.  The  capital  stock  of  any  corporation  created  by  virtue  of  this  act,  shall 
at  no  time  consist  of  more  than  two  thousand  five  hundred  shares,  of  two  hundred 
dollars  each,  the  instalments  on  which  stock  are  to  be  paid  at  such  time  and  plic« 
as  the  by-laws  shall  appoint ;  no  periodical  payment  to  be  made  exceeding  two 
dollars  on  each  share ;  every  share  of  stock  shall  be  subject  to  a  lien  for  the  pay- 
ment of  unpaid  instalments  and  other  charges  incurred  thereon,  under  the  proTisioBs 
of  the  charter  and  by-laws,  and  the  bv-laws  may  prescribe  the  form  and  mism 
of  enforcing  such  lien ;  new  shares  of  stock  may  be  issued  in  lieu  of  the  shsm 
withdrawn  or  forfeited ;  the  stock  may  be  issued  in  one  or  in  successive  series,  b 
such  amount  as  the  board  of  directors  or  the  stockholders  may  determine;  andaoj 
stockholder  wishing  to  withdraw  from  the  said  corporation  shall  have  power  to  do 
so,  by  giving  thirty  days'  notice  of  his  or  her  intention  jto  withdraw,  when  be  or 
she  shall  be  entitled  to  receive  the  amount  paid  in  by  him  or  her,  and  such  pro- 
portion of  the  profits  as  the  by-laws  may  determine,  less  all  fines  and  other  charge: 
Provided^  That  at  no  time  shall  more  than  one-half  of  the  funds  in  the  treasoiy 
of  the  corporation  be  applicable  to  the  demands  of  withdrawing  stockholders,  witk^ 
out  the  consent  of  the  board  of  directors,  and  that  no  stockholder  shall  be  entitW 
to  withdraw  whose  stock  is  held  in  pledge  for  security.  Upon  the  death  of  a  stock- 
holder, his  or  her  legal  representatives  shall  be  entitled  to  receive  the  full  amoust 
paid  in  by  him  or  her,  and  legal  interest  thereon,  first  deducting  all  charges  ^ 
may  be  due  on  the  stock ;  no  fines  shall  be  charged  to  a  deceased  member's  aceonfit 
from  and  after  his  or  her  decease,  unless  the  legal  representatives  of  such  deoedeot 
^  assume  the  future  payments  on  the  stock. 

Sect.  3.  The  number,  titles,  functions  and  compensation  of  the  officers  of  aoj 
corporation  created  by  virtue  of  this  act,  their  terms  of  office,  the  times  of  theii 
elections,  as  well  as  the  qualifications  of  electors,  and  the  ratio'and  manner  of  Totiog, 
and  the  periodical  meetings  of  the  said  corporation,  shall  be  determined  bj  t6 
by-laws. 

Sect.  4.  The  said  officers  shall  hold  stated  meetings,  at  which  the  money  in  tk 
treasury,  if  over  two  hundred  dollars,  shall  be  offiered  for  loan,  in  open  meeting,  vA 
the  stockholder  who  shall  bid  the  highest  premium  for  the  preference  (h- prioritj 
of  loan,  shall  be  entitled  to  receive  a  loan  of  two  hundred  dollars  or  more,  for  each 
share  of  stock  held  by  such  stockholder :  Provided,  That  a  stockholder  may  borrow 
such  fractional  part  oC  two  hundred  dollars  as  the  by-laws  may  provide,  and  goo^ 
and  ample  security  shall  be  given  by  the  borrower  to  secure  the  repayment  of  the 
loan ',  in  case  the  borrower  shall  neglect  to  offer  security,  or  shall  offer  security  thai 
is  not  approved  by  the  board  of  directors  by  such  time  as  the  by-laws  may  prescribe, 
he  or  she  shall  be  charged  with  one  month's  interest,  together  with  any  expense 
incurred,  and  the  money  shall  be  resold  at  the  next  stated  meeting ;  in  case  of  n^s- 
payment  of  instalments  or  interest  by  borrowing  stockholders,  for  the  space  of  ^ 
months,  payment  of  principal  and  interest,  without  deducting  the  premium  paid  a 
interest  thereon,  may  be  enforced  by  proceeding  on  their  securities  according  ^ 
law. 

Sect.  5.  A  borrower  may  repay  a  loan  at  any  time,  and  in  case  of  the  repayniesi 
thereof  before  the  expiration  of  the  eighth  year  after  the  organization  of  the  cor- 
poration, there  shall  be  refunded  to  such  borrower  one-eighth  of  the  premium  ^ 
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ereij  year  of  the  said  eight  yean  then  anezpired ;  and  in  case  of  recovery  of 
9fi  by  process  of  law,  when  the  amount  collected  by  or  distributed  to  the  said 
poration  shall  exceed  the  amount  of  loan  taken  by  the  borrower,  with  interest 
I  charges,  the  money  shall  be  reloaned  at  the  next  stated  meeting,  and  the  excess 
OTcred  beyond  the  amount  required  to  pay  the  loan,  with  interest  and  charges, 
U  be  returned  to  the  horrower  from  whom  the  money  was  collected,  or  his  or 
legal  representatiyes :  Frovidedj  That  in  case  the  said  corporation  shall  have 
ed  its  stock  in  series,  such  reloan  shall  be  made  only  to  the  stockholders  of  the 
le  series :  And  provided,  That  if  the  premium  offered  for  the  reloan  shall  be 
Iter  than  that  originally  given  by  the  defaulting  horrower,  the  amount  of  the 
;inal  premium  only  shall  be  paid  over  by  the  said  corporation  :  And  provided, 
It  such  defaulting  borrower  may,  at  any  time  after  the  said  reloanine,  demand 
ft  the  said  corporation  the  amount  required  to  be  paid  to  a  stockholder  with- 
iring  his  stock,  saving  and  excepting,  nowever,  to  the  said  corporation,  the  right 
etain  so  much  or  the  whole  thereof  as  may  be  requisite  to  save  it  from  loss,  in 
I  the  amount  recovered  shall  not  suffice  to  pay  the  reloan. 
kCT.  6.  No  premiums,  fines  or  interest  on  such  premiums,  that  may  accrue  to 
Slid  corporation,  according  to  the  provisions  of  this  act,  shall  be  deemed 
rioas;  and  the  same  may  be  collected  as  debts  of  like  amount  are  now  by  law 
icted  in  this  commonwealth. 

ECT.  7.  No  corporation  or  association  created  under  this  act,  shall  cease  or 
Ire  from  neglect,  on  the  part  of  the  corporators,  to  elect  officers  at  the  time 
itioned  in  their  charter  or  by-laws ;  and  all  officers  elected  by  such  corporation 
1  hold  their  offices  until  their  successors  are  duly  elected. 
ICT.  8.  The  charters  of  incorporation  heretofore  granted  by  the  courts  of  corn- 
pleas  of  the  several  counties  of  the  commonwealth  to  mutual  saving  fund,  loan, 
and  building  associations,  under  the  authority  of  the  act  of  April  1850  and  its 
ilements,  are  hereby  declared  to  be  legal  and  valid.  And  it  is  hereby  declared 
the  true  intent  and  meaning  of  the  said  acts  was  to  authorize  the  incorporation 
ompanies  or  associations  with  power  to  loan  or  advance  to  the  stockholders 
)f  the  moneys  accumulated  from  time  to  time,  and  to  secure  the  repayment 
ih  moneys,  and  the  performance  of  the  other  conditions  upon  which  said  loans 
made,  by  bond  and  mortgage  or  other  security,  as  well  as  with  power  to  pur- 
er erect  houses  for  the  benefit  of  their  stockholders,  and  that  the  premiums 
I  by  the  said  associations,  for  the  preference  or  priority  of  such  loans,  should 
be  deemed  usurious :  Provided,  That  nothing  herein  contained,  shall  be  con- 
~  to  affect  cases  adjudicated  under  the  said  acts,  or  shall  be  applied  to  or 
kued  to  afiTect  any  cause  or  suit  now  brought,  or  that  may  be  pending  in  any 
in  this  commonwealth ;  nor  shall  any  suit  be  permitted  to  be  discontinued 
renewed,  so  as  to  come  within  the  provisions  of  this  act :  And  provided  fur  th^, 
in  ease  of  non-payment  of  instalments  or  interest,  by  borrowing  stockholders, 
ix  months,  payment  of  principal  and  interest,  without  deducting  the  premium 
or  interest  thereon,  may  be  enforced  by  proceeding  on  their  securities  accord- 
to  law;  and  the  amount  collected  shall  be  applied  as  directed  by  section  five  of 
•ei,  unless  the  charter  or  by-laws  of  the  said  corporation  otherwise  provide. 
ICT.  9.  Any  savings  fund,  loan  or  building  association,  incorporated  by  or  under 
or  any  other  act  or  acts  of  assembly  of  this  commonwealth,  is  hereby  authorized 
empowered  to  purchase,  at  any  sheriff's  or  other  judicial  sale,  or  at  any  other 
,  pahtie  or  private,  any  real  estate  upon  which  such  association  may  have  or 
any  mortgage,  judgment,  lien  or  other  incumbrance,  or  ground-rent,  or  in 
I  said  association  may  have  an  interest ;  and  the  real  estate  so  purchased,  or 
ether  that  such  association  may  hold  or  be  entitled  to  at  the  passage  of  this  act, 
U,  convey,  lease  or  mortgage  at  pleasure,  to  any  person  or  persons  whatsoever ; 
ail  sales  of  real  estate  heretofore  made  by  such  associations,  to  any  person  or 
908  not  members  of  the  association  so  selling,  are  hereby  confirmed  and  made 


I — ..  10.  AJl  mortgages  heretofore  given  to  mutual  saving  fund,  Joan  and  build- 
tiaoeiations  by  their  corporate  names,  before  they  obtained  their  charters  from 
proper  courts,  be  and  the  same  are  hereby  declared  good  and  valid,  to  all  intents 
poiposes,  as  though  they  had  been  made  after  the  said  charters  were  obtained. 
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Act  op  7  March  1853.  Purd.  181. 

Sect.  1.  It  shall  be  lawful  for  all  land  and  bailding  aasooiadoDB  now  boorpcnated 
under  etifitlDg  laws,  who  have  heretofore  purchased  or  contracted  to  purchase  aij 
lands,  to  hold  Buch  lands  in  fee-simple  either  in  their  corporate  capacity  m  b^ 
trustee^  and  to  grant,  bargain  and  sell  the  same  or  any  part  thereof^  to  their  flioek> 
holders  or  others  in  fee-simple,  with  or  without  the  reservation  of  groand-renU, 
and  also  to  confirm  unto  the  purchasers  in  fee-simple  all  lands  heretofore  convejed 
by  them. 

Sect.  2.  All  land  and  building  associations  hereafler  incorporated  under  exisdng 
laws,  shall  have  full  power  to  purchase  lands  and  to  sell  and  convey  the  same  (^ 
any  part  thereof  to  their  stockholders  or  others  in  fee-simple,  with  or  without  the 
reservation  of  ground-rents :  Frovided,  That  the  sales  of  lands  by  said  a^ociatioss 
hereafter  incorporated  to  others  than  their  stockholders,  shall  be  confined  to  sack 
lands  as  may  have  been  purchased  or  contracted  for  at  the  original  formation  of  the 
association  :  And  provided  further^  That  the  quantity  of  land  purchased  by  any  one 
of  said  associations  hereafter  incorporated,  shall  not  in  the  whole  exceed  fiily  acres: 
And  provided  aho^  That  in  all  cases  the  lands  shall  be  disposed  of  within  the  Usl 
years  from  the  date  of  the  incorporation  of  such  associations  respectively. 

Sect.  8.  Should  any  of  the  associations  now  or  hereafter  incorporated  deem  ii 
necessary  or  expedient  to  purchase  adjoining  lands,  for  the  purpose  of  sqaanog 
their  grounds  in  conformity  with  the  streets  running  through  or  touching  their 
lands,  they  are  hereby  fully  authorized  to  make  such  purchases,  and  are  invested 
with  all  the  powers  as  regards  the  sale  and  conveyance  in  feensimple  of  the  saine 
given  by  this  act  over  the  grounds  squared  by  such  purchases. 

Sect.  4.  All  land  and  building  associations  are  hereby  authorized  to  make  sak 
of  and  assign  or  extinguish  to  any  person  or  persons  the  ground-rents  created  u 
aforesaid. 

Sect.  5.  Any  savings  fund  and  loan  association  (a)  incorporated  by  or  under  uj 
act  or  actfi  of  assembly  of  this  commonwealth,  is  hereby  auUiorized  and  empowered 
to  purchase  at  any  sheriff's  or  other  judicial  sale,  or  at  any  other  sale,  public  or 
private,  any  real  estate  upon  which  such  association  shall  then  have  or  nold  aaj 
mortgage,  judgment,  lien  or  other  incumbrance,  and  the  real  estate  so  purchased  (jf 
any  other  that  such  association  may  hold  or  bo  entitled  to  at  the  passage  of  this  act, 
to  sell,  convey,  lease  or  mortgage  at  pleasure,  to  any  member  of  such  assooia^on. 

Act  of  30  April  1864.  Purd.  1317. 

Sect.  1.  Whereas,  under  the  powers  conferred  by  act  of  assembly  upon  the  oooii 
of  common  pleas  for  the  city  ana  county  of  Philadelphia,  many  savings  fond,  build- 
ing and  loan  associations,  have  been  incorporated,  for  a  limited  term  of  years,  whieh, 
in  some  cases,  has  now  expired,  and  in  others  is  rapidly  approaching  oompl^on: 
And  whereoM,  some  of  these  associations  have  been  compelled  to  purchase  real  e^ate 
upon  which  they  have  had  chums,  and  others  may  hereafter  be  likewise  compelled 
to  purchase  real  estate  to  save  themselves  from  loss :  And  whereasy  in  some  instances, 
the  term  for  which  the  decree  of  incorporation  has  been  granted  has  expired,  whik 
the  title  to  such  real  estate  has  remained  in  such  associations,  and  it  haa  beat 
doubted  whether  a  good  title  could  be  made  or  given  to  such  real  estate,  after  t}» 
expiration  of  the  term  for  which  such  incorporation  has  been  granted;  to  qui^ 
such  doubts,  and  to  give  full  effect  to  the  purposes  and  intents  of  such  chttrters  and 
powers  granted,  therefore.  Be  %i  enacted^  That  in  all  cases,  where  any  savings  fund, 
building  or  loan  association,  incorporated  as  aforesaid,  may  have  become  seiaed  or 
possessed  of  any  real  estate,  or  entitled  to  the  same,  and  the  term  for  which  the 
charter  may  have  been  granted,  shall  have  expired,  without  their  having  made  con- 
veyance thereof,  or  of  any  part  thereof,  it  shall  and  may  be  kwful,  for  such  asso- 
ciation, to  sell  and  dispose  of  such  real  estate,  and  make  title  therefor,  as  fully  and 
as  effectually,  as  if  their  charter  had  not  expired ;  and  the  officers,  last  ele^ed, 
shall  continue  in  office,  until  all  the  affairs  of  such  association  shall  have  bees 
settled;  and  in  case  of  the  death,  resignation  or  refusal  of  any  officer  to  act,  such 


(a)  Extended  to  land  and  building  associations,  by  act  18  April  V8*a^  J^S^j  P.  I*.  496, 
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asflocittioQ  shall  have  power  and  aathority  to  elect  another  to  such  office  thereby 
vacated. 

Act  of  18  February  1869.  Ptird.  1541. 
Sect.  1.  On  the  petition  of  any  twelve  or  more  citizens  of  Pennsylvania,  the 
court  of  common  pleas  of  the  county  of  Philadelphia  shall  have  all  powers  con- 
ferred by  the  acts  relating  to  loan  and  building  associatiobs,  to  incorporate  them  and 
their  associates  as  a  perpetual  corporation,  fbr  the  purposes  following,  to  wit :  to 
purchase,  hold  and  build  upon  and  sell  in  fee-simple,  houses  and  lots  in  the  city 
of  Philadelphia,  and  also  to  make  loans  on  bonds  and  mortgages  to  others  to  build 
and  improve,  and  the  same  to  sell  and  assign,  and  to  borrow  moneys  upon  bonds 
and  mortgages  or  otherwise  for  said  purposes ;  and  in  making  sales,  or  leases,  or 
loaoB  on  mortgages,  it  shall  be  lawful  for  such  corporation  and  borrowers  of  them 
CO  agree  upon,  and  insert  in  the  deeds  of  conveyance,  a  condition  against  the  use 
of  any  granted  or  leased  premises  for  the  sale  of  any  intoxicating  liquors,  or  un- 
lawful immoral  purposes,  the  carrying  on  any  noxious  or  unhealthful  business,  with 
right  of  re-entry  for  breach  of  such  condition :  Provided^  That  no  corporation, 
chartered  under  this  act,  shall  have  a  greater  capital  than  one-half  million  of  dol- 
lars, and  shall  stipulate  by  their  articles  to  devote  their  capital  to  improve  or  pro- 
mote the  improvement  of  parts  of  said  city  most  needing  physioal,  healthful  and 
moral  reform,  which  shall  be  defined  and  prescribed  in  the  charter,  and  not  exceed 
eight  main  squares,  and  shall  apply  all  their  profits  over  their  expenses,  and  a 
return  of  eight  per  centum  per  annum  to  the  shareholders  to  and  for  the  construo- 
tioQ  of  substantial  stone,  or  brick,  or  iron  habitations  for  homes  for  respectable 
persons  of  limited  means,  either  as  lessees  or  purchasers :  And  provided^  That  the 
said  court  shall  be  satisfied  of  the  benevolent  purposes  of  the  petitioners ;  and  that 
the  legislature  may  at  any  time  repeal  this  act,  and  such  charters,  if  the  powers 
hereby  granted  should  be  found  prejudicial  to  the  community,  but  in  manner  to  do 
DO  injustice  to  the  corporators. 

Act  op  26  April  1869.  Purd.  1542. 

Sect.  1 .  AH  building,  saving  and  loan  associations  may  bring  and  maintain  suits, 
and  carry  on  those  already  brought,  in  their  corporate  names,  on  all  judgments, 
hoods,  mortgages,  notes  or  other  evidences  of  debt  (fr  obligations  due  them,  or  for 
monthly  dues,  interest  or  any  demand  owing  to  them,  and  proceed  to  judgment  and 
execution,  notwithstanding  their  charter  may  have  expired ;  and  the  officers  last 
elected,  or  the  survivors  of  them,  shall  be  the  officers  to  represent  said  corporations 
for  such  purpose ;  and  if  no  officer  survive,  the  stockholders  may  elect  others  under 
their  by-laws. 

Sect.  2.  This  act  shall  only  be  construed  so  as  to  enable  said  associations  to 
collect  up  and  divide  their  assets  and  wind  up  their  affairs,  and  not  to  allow  them 
to  transact  new  business :  Frovtded,  That  this  act  shall  only  apply  to  the  city  of 
Philadelphia, 

ni.  The  privileges  granted  to  building  associations,  are  not  discounting  privi- 
leges within  the  constitutional  prohibition.     11  C.  223,  225. 

By  act  of  26  April  1855,  the  shares  held  by  shareholders  in  all  incorporated 
land  and  building  associations,  are  to  be  deemed  personal  property.     Purd.  129  n. 

The  6th  section  of  the  act  of  1859  is  a  re-enactment  of  the  act  of  8  May  1855. 
That  act  had  no  retroactive  force.  Its  effect  was  to  render  valid  contracts  for 
advances  to  members  of  building  associations,  on  which  a  premium  had  been  given, 
as  a  means  of  securing  and  enforcing  payment  of  the  contributions  of  the  members 
to  whom  such  advances  had  been  made.  But  where  the  association  elected  to 
deprive  the  party  of  his  membership,  for  default  in  making  payment  of  his  dues, 
and  treated  the  transaction  as  a  loan,  they  could  only  recover  the  amount  actually 
advanced,  with  legal  interest  thereon,  after  giving  credit  for  the  amount  paid  in 
by  the  partv  to  whom  such  loan  was  made.  2  C.  269.  6  C.  465.  It  seems,  that 
the  act  of  1859  has  made  no  change  in  the  law,  in  this  respect.     5  Wr.  478. 

The  act  of  1859  has  no  effect  upon  loans  contracted  with  a  building  association 
prior  to  its  passage.  3  Wr.  156.  5  Wr.  478.  It  is  unconstitutional,  so  far  as  itr 
affects  prior  contracts.     3  Wr.  137, 154,  160.  ^S^^ 
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A  purchaser  at  sheriff's  sale  of  the  defendant's  equity  of  redemption,  subject  to 
a  building  association  mortgage,  maj  take  defence  on  the  ground  of  nsarj  in  m 
creation :  he  is  entitled  to  credit  for  all  stock  payments  made  by  the  member;  u^ 
the  premiums  and  fines  cannot  be  recovered.     6  C.  465,  471. 

A  member,  however,  is  under  an  obligation  to  contribute  his  share  of  the  neces- 
sary expenses  of  the  association ;  hence,  after  his  membership  ceases,  the  asaociatijo 
may  recover,  on  his  mortgage,  the  sum  loaned,  with  legal  interest,  and  bis  prupd- 
tionate  share  of  expenses  incurred  during  his  membership.     8  Wr.  383. 

Payments  to  stock  are  not,  ipso  facto,  payments  to  the  mortgage-debt,  tbouirk 
the  mortgagor  or  the  association  may  so  apply  them ;  hence,  where  the  debtor  is 
notified  the  association  not  to  credit  them  to  the  mortgage,  a  purchaser  at  sherif  s 
sale  cannot  compel  an  application  of  the  stock  in  reduction  of  the  mortgage.  Ill 
Wr.  493. 

When  a  stockholder  borrows,  and  assigns  his  stock  to  the  association,  as  coDatmL 
and  then  makes  a  second  loan,  and  assigns  the  stock  again  to  the  assoeiatioQ,  as 
collateral  for  the  second  loan,  he  cannot  apply  the  payments  on  the  stock  to  tk 
first  loan;  it  is  in  the  option  of  the  association  to  apply  the  stock  paymeQUto 
either  loan.    11  Wr.  233. 

A  stockholder  cancelling  his  stock  under  an  agreement,  is  not  liable  fsa  does 
under  the  original  subscription.     14  Wr.  32. 

The  receipt  of  payments  on  account  of  instalments  due  on  the  plaintiff's  shues 
of  stock,  after  a  recovery  on  the  mortgage,  will  estop  the  company  from  deojing 
the  existence  of  the  stocx.     11  C.  463. 

A  mortgage  conditioned  for  the  repayment  of  a  loan,  and  also  of  the  montllj 
dues,  is  not  dischargeable  on  payment  of  the  loan  with  interest     11  Wr.  352. 

If  a  borrowing  member,  being  desirous  of  paying  off  his  loan,  is  compelled,  ii 
order  to  obtain  satisfaction  of  hb  mortgage,  to  pay  more  than  the  sum  loaned  rJk 
legal  interest,  he  may  recover  back  the  excess  in  an  action  against  the  associatioiL 
11  C.  470. 

Inasmuch  as  the  act  of  1859  confers  no  privileges  on  any  associations  except 
those  incorporated  under  its  provisions,  it  is  of  the  utmost  importance  that  a  cbr- 
ter  of  incorporation  should  in  all  cases  be  applied  for.  Whatever  may  be  tW 
effect  of  that  act  upon  loans  teadd  to  members,  it  is  certain,  that  no  UDinoorpo- 
rated  association  can,  in  any  court,  recover  more  than  the  actual  amount  lotoei 
with  interest,  and  that  the  taking  of  premiums  by  such  associations  is  wholly  ilk- 
gal.  This  caution  is  given,  because,  in  some  cases,  a  few  prominent  members, 
desirous  of  obtaining  the  entire  control  of  the  afiairs  of  an  association,  as  tinstees 
and  officers,  combine  to  prevent  an  application  for  a  charter,  and  persuade  their 
less  intelligent  fellow-members  that  such  an  act  is  entirely  unnecessary. 
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iSurglarg, 


I.  ProTisions  of  the  Penal  Code.  III.  Warrant  for  a  burglar. 
II.  Judicial  deoisionB  relating  to  burglary. 

I.  Act  81  Mjirch  1860.   Purd.  239. 

Sect.  135.  If  any  person  shall,  by  night,  wilfully  and  maliciously  hreak  or  entei 
into  the  state  oapitol,  or  other  public  building  belonging  to  the  commonwealth,  oi 
to  any  city  or  county  thereof,  or  to  any  body  corporate,  society  or  association,  or  into 
any  church,  meeting-house  or  dwelling-house,  or  out-house,  parcel  of  said  dwelling- 
house,  with  an  intent  to  kill,  rob,  steal  or  commit  a  rape,  or  any  felony  whatever, 
whether  the  felonious  intent  be  executed  or  not,  the  person  so  offending  shall,  on 
conviction,  be  adjudged  guilty  of  felonious  burglary,  and  be  sentenced  to  pay  a  fine 
not  exceeding  one  thousand  dollars,  and  to  undergo  an  imprisonment,  by  separate  or 
solitary  confinement  at  labor,  hot  exceeding  ten  years. 

Sect.  136.  If  any  person  shall,  in  the  day  time,  break  and  enter  any  dwelling- 
house,  shop,  warehouse,  store,  mill,  bam,  stable,  out-house  or  other  building,  or 
wilfully  and  maliciously,  either  by  day  or  by  night,  without  breaking,  enter  the  same 
with  intent  to  commit  any  felony  whatever  therein,  the  person  so  offending  shall  be 
guilty  of  felony,  and,  on  conviction,  be  sentenced  to  pay  a  fine  not  exceeding  &ve 
hundred  dollars,  and  to  undergo  an  imprisonment,  by  separate  or  solitary  confine- 
ment at  labor,  not  exceeding  four  years. 

The  179th  section  provides  that  on  all  convictions  for  burglary,  &c.,  the  defendant 
shall,  in  addition  to  the  punishment  prescribed  for  such  offence,  be  adjudged  to 
restore  to  the  owner  the  property  taken,  or  to  pay  the  value  of  the  same,  or  so  much 
thereof  as  may  not  be  restored :  Provided^  That  the  party  to  whom  restitution  is  to 
be  awarded  shall  not  be  thereby  rendered  incompetent  as  a  witness  on  the  trial  of  the 
offender. 

II.  There  must  he  both  a  breaking  and  an  entry  to  complete  this  offence.  1 
Hawk.  130. 

The  following  acts  amount  to  an  actual  breaking,  viz. :  opening  the  casement, 
or  breaking  the  glass  window,  picking  open  the  lock  of  a  door,  or  putting  back 
the  lock  on  the  1^  of  a  window,  or  unlatching  the  door  that  is  only  latched.  1 
H.  P.  C.  c.  38. 

But  if  a  man  leaves  his  doors  or  windows  open,  it  is  his  own  folly  and  negli- 
gence ;  and  if  a  man  enters  therein,  it  is  no  burglary ;  yet  if  he  afterwards  unlock 
an  inner,  or  chamber  door,  it  is  so.   4  Bl.  Com.  176. 

But  to  come  down  a  chimney  is  held  a  burglarious  entry ;  for  that  is  as  much 
closed  as  the  nature  of  things  will  permit.   Ibid. 

So  also  to  knock  at  a  door,  and  upon  opening  it  to  rush  in  with  a  felonious  intent; 
or,  under  the  pretence  of  taking  lodgings,  to  faliupon  the  landlord  and  roh  him,  these 
acts  have  been  adjudged  burglarious,  though  there  was  no  actual  breaking ;  for 
the  kw  will  not  suffer  itself  to  be  thus  trifled  with.   Ibid.  177. 

And  so  if  a  servant  opens  and  enters  his  master's  chamber-door  with  a  felonious 
design ;  or  if  any  other  person  lodging  in  the  same  house,  or  in  a  public  inn,  opens 
and  enters  another's  door  with  such  evil  intent,  it  is  burglary.  Nay,  if  a  servant 
conspires  with  a  robber,  and  lets  him  into  the  house  by  night,  this  is  burglary  in 
both.    Ibid. 

As  for  the  entry,  any,  the  least  degree  of  it,  with  any  part  of  the  hody,  or  with 
an  instrument  held  in  the  hand,  is  sufficient ;  as  to  step  over  the  threshold,  to  put 
a  hand  or  a  hook  in  at  a  window  to  draw  out  goods,  or  a  pistol  to  demand  one's 
money,  are  all  of  them  burglarious  entries.   Ibid. 

Burglary  may  be  committed  in  a  house  in  the  city,  in  which  the  prosecutor 
intended  to  reside  on  his  return  from  his  summer  residence  in  the  country,  and  to 
which,  on  going  into  the  country,  he  had  removed  his  furniture  from  his  former 
residence  in  town,  though  neither  the  prosecutor  nor  his  family  had  ever  lodged  in 
the  house  in  which  the  crime  is  charged  to  have  been  committed,  but  merely  visited 
it  occasionally.  3  R.  207.    ,  iqitizedbyGoOglc 

(a)  Re-enacted  by  act  22  April  1863,  {  2.     Purd.  1296. 
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If  there  be  daylight  or  twilight  enough,  begun  or  left,  whereby  Uie  oonntenutee 
of  a  person  may  be  reasonably  discerned,  a  breaking  and  entry  is  not  borglaiy,  bj 
the  common  law.     7  Dane's  Ab.  134. 

To  constitute  the  crime  of  burglary  there  must  be  an  intent  to  commit  tL/eht^; 
therefore,  a  breaking  and  entering  a  dwelling-housei  in  the  night  time,  with  intent 
to  commit  adultery,  is  not  burglary.     16  Verm.  561. 

The  general  rule  is,  that  if  an  out-house  be  so  near  the  dwelling-house  thit  it  b 
used  with  the  dwelling-house  as  appurtenant  to  it,  though  not  within  the  same 
enclosure,  burglary  may  be  committed  in  it.  But  if  there  oe  no  common  entrance, 
and  the  buildings  be  distinct,  the  offence  does  not  exist.     Whart.  Cr.  L.  §  1561. 

Breaking  ana  entering  a  store-house,  not  parcel  of  a  dwelling-house,  is  not  bar- 
glary  at  common  law,  or  under  the  Pennsylvania  statute.     10  P.  F.  Sm.  lOS. 

The  136th  section  of  the  criminal  code  applies  to  cases  partaking  of  the  oitve 
of  burglary,  when  the  breaking  is  in  the  day-time.     Ibid. 

m.  A  WARRANT  TO  APPREHSND  A  BURGLAR. 

BEBK8  COUNTZ  w. 

Tk»  Commonwealtk  of  PeaasjlTania, 

To  the  CoDttable  of  the  Township  of  L ,  in  the  Coanty  of  Berks,  greeting: 

Whieias,  J.  L.,  of  the  townfthip  of  L ,  in  the  oountr  of  Berks,  hmfth  tiiia  dariBi^ 

information,  upon  oath^  before  J.  R.,  one  of  our  justices  of  the  peace  in  and  for  the  aid 
county,  that  yesterday,  in  the  ni^ht,  the  dwelling-house  of  him,  the  said  J.  L.,  at  L — 
township  aforesaid,  was  felonioudy  and  burglariously  broken  open  and  entered,  and  ob« 
silver  coffee-pot,  of  the  value  of  forty  dollar8,la)  of  the  goods  and  chattels  of  him  the  said 
J.  L.,  feloniously  and  burglariously  stolen,  tasen  and  carried  away  firom  thence,  and  diat 
he  hath  just  cause  to  suspect,  and  doth  suspect,  that  Q.  B.,  of  the  same  township,  washer, 
the  said  felony  and  bursary  did  commit.  These  are,  therefore,  lo  command  you  fbitk- 
with  to  take  the  said  G.  B.,  and  bring  him  before  the  said  J.  R.,  to  answer  tiie  said  tm- 
plaint,  and  further  to  be  dealt  with  aooording  to  law.  Witness  the  said  J.  R.,  at  L — 
townnhip  aforesaid,  the  second  day  of  September,  in  the  year  of  our  Lord  one  tbooamd 
eight  hundred  and  sixty.  J.  R.,  Justice  of  the  Peace,     [ssal] 


AcjT  31  March  1860.  Purd.  225. 

Sect.  47.  Any  person  who  shall  wilfully  and  maliciously  destroy,  mutilste, 
deface,  injure  or  remove  any  tomb,  monument,  gravestone  or  other  ediifioe,  placed 
in  any  cemetery  or  graveyard  appropriated  to  and  used  for  the  interment  of  human 
beings,  in  this  commonwealth ;  or  shall  wilfully  and  maliciously  injure,  destroy  or 
remove  any  fence,  railing  or  other  work  for  tne  protection  or  ornament  of  sndi 
places  of  interment ;  or  shall  wilfully  open  any  tomb,  vault  or  grave,  within  the 
same,  and  clandestinely  remove  any  body  or  remains  therefrom;  or  malidoosl; 
destroy  any  tree  or  shrubbery  growing  in  such  cemetery  or  graveyard ;  shall  be 
guilty  of  a  misdemeanor,  and  on  conviction  of  either  of  the  said  offences,  be  seo- 
tenced  to  undergo  an  imprisonment  not  exceeding  one  year,  or  to  pay  a  fine  not 
exceeding  one  hundred  dollars,  or  boUi,  or  either,  at  the  discretion  of  the  court 

(a)  If  the  offence  be  burglary  alone,  unattended  with  larceny,  the  warrant  may  be  Ttiied 
accordingly. 
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Act  of  12  April  1866.  Purd.  1417. 

Sect.  1.  It  shall  not  be  lawful  for  any  person  who  may  own  any  cattle  or  sheep, 
affected  by  the  disease  known  as  the  pleuro-pneumonia,  or  other  contagious  or 
iDfectious  disease,  to  sell  or  otherwise  dispose  of  any  cattle,  either  alive  or  slaugh- 
tered, from  the  prembes  where  such  disease  is  known  to  exist,  nor  for  a  period  of 
two  months  after  such  disease  shall  have  disappeared  from  said  premises. 

Sect.  2.  No  cattle  or  sheep  shall  be  allowed  to  run  at  large  in  any  township  or 
borough  where  any  contagious  disease  prevails ;  and  the  constables  of  such  town- 
Bhips  are  hereby  authorized  and  required  to  take  up  and  confine  any  cattle  so  found 
raaning  at  large,  until  called  for,  and  until  all  costs  are  paid ;  and  in  townships 
where  there  are  no  constable^  it  shall  be  the  duty  of  the  township  clerk  to  perform 
this  service ;  and  the  said  officers  shall  be  entitled  to  receive  one  dollar  for  each 
head  of  cattle  so  taken  up ;  and  any  officer  who  shall  refuse  to  perform  the  duties 
of  this  act  shall  be  liable  to  a  fine  of  ten  dollars. 

Sect.  3.  Any  person  offending  against  the  provisions  of  the  first  section  of  this 
act  shall  be  guilty  of  a  misdemeanor,  and  upon  conviction,  be  sentenced  to  pav  a 
fine  not  exceeding  five  hundred  dollars,  or  undergo  an  imprisonment  not  exceeding 
six  months. 


(&i  WiVii^  of  Certiorari,  to  Jmtioes  of  the  Race. 


L  An  essay  on  the  nature  and  effect  of  the 
writ  of  certiorari,  the  legal  prorisions 
relating  to  it,  and  the  return  to  be 


made  by  the  magittrate. 
II.  Judicial  authorities  as  to  the  writ  of 
certiorari. 


I.  It  frequently  happens  that  a  party  is  prevented  by  law  from  ^pealing  from 
the  magistrate's  judgment  or  proceeding ;  as  where  the  amount  is  below  five  dol- 
lars thirty-three  cents,  or  where  the  twenty  days  allowed  for  an  appeal  have  elapsed. 
In  these  and  other  cases  the  only  remedy  is  by  certiorari.  Where  the  magistrate's 
proceedings  are  erroneous  and  iUegal  on  the  face  of  his  record,  this  remedy  may 
be  resorted  to  successfrdly,  and  sometimes  is,  in  preference  to  an  appeal,  ft  is  a 
subject  of  deep  regret  that,  notwithstanding  the  terms  of  the  preliminary  affidavit, 
this  writ  is  so  frequently  taken  merely  for  the  purpose  of  delay  or  of  annoyance  to 
the  other  party.  In  a  majority  of  cases,  the  original  judgments  are  affirmed  by  the 
court  without  a  color  of  objection  being  offered  by  the  exceptant ;  or,  if  exceptions 
he  filed,  he  fails  to  appear  in  person  or  by  counsel,  on  the  argument  day,  to  sustain 
them. 

A  certiorari  is  a  writ  of  error  in  every  respect  but  form ;  its  only  office  being  to 
remove  the  proceedings  for  the  inspection  of  the  court.  1  R.  321.  8  P.  R.  24.  9 
Barr  216.  It  is  essentially  a  writ  of  error,  applicable  only  to  proceedings  not 
according  to  the  course  of  the  common  law.  11  0.  419.  It  issues,  by  virtue  of 
the  provisions  of  the  act  of  20th  March  1810  (Purd'.  412)  from  the  court  of  com- 
mon pleas  to  a  justice  of  the  peace,  for  the  purpose  of  reviewing  the  regularity  of 
his  proceedings  in  a  civil  case.  Its  office  is  simply  to  bring  up  the  record  for  review ; 
and  the  couunon  pleas  only  examines  to  see  if  the  justice  acquired  jurisdiction,  and 
acted,  during  the  whole  proceedings,  within  the  limits  of  the  jurisdiction  thus 
acquired.  6  N.  Y.  312.  Being  a  writ  of  error,  in  everything  but  form,  to  entitle 
the  party  suing  it  out  to  a  supersedeas^  he  must  give  security ;  which  may  be  taken 
by  the  prothonotary.     2  Phila,  68. 

In  civil  suits  before  a  justice  of  the  peace  under  the  act  of  1810,  the^pewer  ofj 
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the  sapreme  court  to  remove  the  proceedings,  hy  certiorari^  is  taken  awsj^  bj  ^ 
24th  section  of  that  act.  Purd.  412.  And  in  such  cases  Uie  judgment  of  t  jig. 
tice  is  only  reviewable  by  the  court  of  common  pleas ;  and  the  22a  seodon  of  ik 
same  act  provides,  that  the  judgment  of  the  court  of  common  pleas  sbdl  be  finl 
in  all  proceedings  so  removed,  and  that  no  writ  of  error  shall  issue  thereon.  Pord. 
412.  The  supreme  cotdrt  cannot  review  the  decision  of  the  common  pleas,  erai  J 
erroneous.  7  Wr.  111.  This,  however,  only  applies  to  a  judgment  on  t  eertwm 
issued  under  the  act  of  1810 ;  where  a  subsequent  act  confers  jurisdiction  on  ynsm 
of  the  peace,  to  proceed  in  a  different  manner  from  that  directed  in  that  act,  tie 
judgment  of  the  common  pleas  on  certiorari  may  be  reexamined  by  the  supreise 
court.  11  H.  521.  1  C.  134.  It  does  not  apply  to  the  proceedings  of  two  jnstiiK 
under  the  landlord  and  tenant  law.  4  B.  185.  3  S.  &  R.  95.  But  it  does  aj^lj 
to  a  proceeding  under  the  stray  law.  2  R.  20.  And  to  an  action  to  recorer  i  pei- 
alty  for  a  breach  of  ordinance.     5  R.  119. 

In  order  to  obtain  a  writ  of  certiorari^  Uie  party  aggrieved,  his  agent  or  atUT- 
ney,  must  make  an  affidavit,  which  may  be  sworn  to  before  the  prothonotarj,  tk 
it  is  not  sued  out  for  the  purpose  of  delay,  but  that  in  his  opinion  the  cause  c; 
action  was  not  cognisable  before  a  justice;  or,  that  the  proceedings  proposed  ti> be 
removed,  are,  to  the  best  of  his  knowledge,  unjust  and  illegal,  ana  if  not  remorei 
will  oblige  him  to  pay  more  money  (or  to  receive  less  firom  his  opponent)  thaa  ii 
justly  due.  Purd.  413.  The  affidavit  must  substantially  follow  the  words  of  tlie 
act.  1  Br.  217.  1  T.  &  H.  Pr.  712.  See  Gravdon's  Forms  88.  The  party  mus 
also  give  security,  by  recognisance,  in  double  the  amount  of  the  judgmenty^eosdi- 
tioned  for  the  payment  of  the  debt,  interest  and  costs,  in  case  the  judgm^t  be 
affirmed,  or  the  writ  of  certiorari  be  discontinued  or  non-prossed.   2  Phila.  R.  6-i 

The  writ  issues,  of  course,  on  filing  the  requisite  affidavit  and  recognkance,  t^ 
necessity  for  a  special  allowance  of  it  by  one  of  the  judges  having  been  dispeosi'i 
with  by  tii0  act  of  26th  Anril  1855.  Purd.  412.  It  is  directed  to  the  aldersu 
or  justice  by  whom  the  judgment  has  been  rendered,  and  commands  him  ''  to  m- 
tify  and  send  before  the  court  the  plea,  with  all  things  touching  the  same,  so  ^ 
and  entire  as  before  him  they  remam,  together  wiUi  the  writ  itself,  that  thej  luj 
further  cause  to  be  done  thereupon  that  which  is  right,  and  according  to  the  kv 
and  constitution  of  this  commonwealth  ought."  And  on  his  failure  to  oompIjTi^ 
its  command,  Uie  court  may  compel  obedience  by  an  attachment. 

The  writ  having  beeii  duly  issued  by  the  prothonotary,  and  delivered  to  tk 
mag^trate,  it  becomes  his  duty,  although  the  twenty  days  may  have  expired,  I9 
certify  the  whole  proceedings  had  before  him,  by  sending  the  original  precepts  ^ 
writs,  a  transcript  from  his  docket  of  the  proceedings  had  before  him,  sod  the  ex^ 
cution  or  executions,  if  any  have  been  issued.  If  Uie  entire  record  be  not  retnntei 
the  party  may  allege  diminution  of  record y  and  the  court  will  grant  a  mle  ont^ 
magistrate  to  send  up  that  part  which  is  wanting.  He  is  liable  to  attachooefit  if 
that  rule  be  disreganled.  After  arranging  all  the  process  and  the  copy  of  his  «**> 
proceedings,  in  order  of  time,  and  duly  ^rtified,  the  lAagistrate  should  fasten  thei 
to  the  writ  of  certiorari^  so  as  to  enclose  them  within  it,  leaving  the  indoisemeat 
of  the  writ  exhibited ;  he  may  then  write  the  return  on  tiie  writ,  thus : 

"  To  the  Honorable  the  Judges  within  named,  the  plea  within  mentioned,  witb  l1 
things  touching  the  same  so  full  and  entire  as  before  me  they  remain,  I  berebj  respe^i 
fully  certify  and  send,  as  within  I  am  conunanded,  together  with  this  wrif 

A.  B.,  AldemsD. 

It  is  the  du<y  of  the  party  excepting,  to  see  to  the  return  of  the  writ  He  Ao^ 
therefore  call  on  the  magistrate  and  obtain  the  record  and  file  it  in  the  prot^ 
notary's  office  in  season  for  the  day  appointed  by  the  court  for  the  argomeot  a 
such  matters.  In  some  of  the  courts,  ike  rule  requires  the  record  to  be  nUam 
and  exceptions  to  be  filed  by  a  stated  time,  prior  to  the  argument  day;  in  deM 
of  which  the  certiorari  will  l>e  dismissed.  No  other  return  than  that  of  the  rtm 
can  be  legally  made.  The  magbtrate  cannot,  for  instance,  inquire  into  the  &ct  i 
the  death  of  parties  to  the  suit,  and  return  such  fact  in  lieu  of  that  which  bei 
required  to  furnish.  Such  a  return  would  subject  him  to  an  attachment.  IV 
307.     These  peremptory  rules  are  based  upon  the  25th  section  of  the  act  of  1^4 
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which  ohliges  the  eonrt  to  decide  thereoD  at  the  term  to  which  the  proceedings  are 
returoable.     Purd.  414. 

By  the  2l8t  section  of  the  act  of  1810,  no  judgment  can  be  set  aside  on  certiorari^ 
unless  it  be  issued  within  twenty  days  aflter  judgment  rendered,  and  served  within 
fiye  days  thereafter.  If  this  provision  be  not  observed,  the  court  will  not  look  into 
the  judgment,  even  if  it  do  not  appear  from  the  record  that  the  summons  was 
served,  if  within  the  twenty  days  the  defendant  had  knowledge  of  the  proceedings, 
and  applied  to  have  the  judgment  opened.  1  Ash.  135.  But  if  it  be  apparent 
on  the  face  of  the  record  that  the  summons  was  not  served  in  the  manner  directed 
by  the  act  of  1810,  and  the  defendant  do  not  appear,  the  court  will  reverse  the 
proceedings,  on  certiorari,  notwithstanding  more  than  twenty  days  may  have  elapsed 
before  the  issuing  of  the  writ :  where  there  is  no  legal  service  of  the  process  on  the 
defendant,  he  is  not  in  court,  and  all  the  subsequent  proceedings  are  erroneous  and 
void.  Offerman  v.  Downey,  Com.  Pleas,  Phila.  October  1849.  Tryon  v.  Keller, 
Com.  Pleas,  Phila.  2  October  1852.  8  Am.  L.  R.  248.  8  Pitts.  Leg.  J.  801.  7 
H.  495.  4  N.  T.  296,  888.  But  in  such  case,  the  party  must  satbfy  the  court 
that  his  application  was  made  within  twenty  days  after  the  fact  of  the  entry  of  the 
judgment  has  come  to  his  knowledge.  Campbell  v.  Penn  District,  Com.  Pleas, 
Phila.  19  March  1853.  1  Ash.  135.  8  Phila.  258.  21  Leg.  Int.  340.  2  Luz. 
Leg.  Obe.  28.  The  fact  that  notice  was  not  given  may  be  proved  by  parol.  7  H. 
495.  A  judgment  obtained  by  any  trick  or  fraud  ought  to  be  reversed,  if  the 
certiorari  be  taken  within  a  reasonable  time  after  it  is  discovered.  Ibid.  So  also, 
where  it  appears  on  the  face  of  the  record,  that  the  justice  had  no  jurisdiction y 
the  court  will  reverse,  notwithstanding  the  lapse  of  more  than  twenty  days.  This 
proviso  of  the  act  of  1810,  only  applies  to  civil  suits,  and  an  action  for  a  penalty 
for  a  breach  of  ordinance  is  not  included.     12  8.  &  R.  53. 

Formerly  the  court  would  not  travel  into  the  merits  of  the  original  matter,  but 
took  the  case  as  stated  on  the  magistrate's  return.  2  D.  114.  ^ut  now,  to  pre- 
vent injustice,  the  evidence  given  before  him  will,  under  special  circumstances  of 
fraud  or  gross  injustice,  be  inquired  into.     5  Binn.  30.     2  Wh.  Dig.  133,  pi.  250. 

Where  there  is  reason  to  suspect  partiality  or  corrupt  practice  on  the  part  of  the 
justice,  as  where  he  refuses  to  hear  material  testimony,  the  court  will  permit  parol 
evidenoe  to  be  introduced.  So,  where  one  justice  re-examines  what  has  been 
already  determined  by  another.  1  Ash.  215.  But,  in  general,  parol  evidence  is 
inadmissible,  if  the  proceedings  appear  to  be  regular  on  their  face,  and  the  justice 
has  acted  within  the  sphere  of  his  jurisdiction.  Ibid.  51,  64.  The  parol  evidence 
most  relate  to  the  conduct  of  the  justice;  not  to  that  of  the  party.  1  P.  F.  Sm. 
48.  Or  to  the  merits  of  the  case.  10  P.  F.  8m.  107.  If,  from  the  whole  facts, 
a  fair  presumption  arises  that  the  justice  refused  to  grant  a  continuance  prayed 
for,  because  he  believed  the  party  was  guilty  of  laches,  &c.,  the  court  will  not 
impute  bad  motives  to  him.    Ibid. 

The  act  referred  to  provides  that  there  shall  be  no  reversal  for  want  of  formality 
in  the  magistrate's  proceedings,  if  it  shall  appear,  on  the  face  thereof,  that  the 
defendant  confessed  a  judgment  for  any  sum  within  the  jurisdiction  of  the  justice; 
or  that  a  precept  issued  in  the  name  of  the  commonwealth,  requiring  the  defendant 
to  appear  before  him  on  $07ne  day  certain,  or  directing  the  constable  to  bring  the 
defendant  forthwith  before  him,  agreeably  to  the  provisions  of  the  act ;  and  that 
the  constable  having  served  the  writ,  judgment  was  rendered  on  the  dav  fixed,  or 
some  other  day  to  which  the  case  was  postponed  by  the  justice,  with  the  knowledge 
of  the  parties. 

As  regards  the  day  of  appearance  and  judgment,  it  should  be  stated  on  the 
justice's  docket;  but  if  the  aay  of  appearance  be  mentioned,  and  then  the  entry 
proceed  to  state  that  the  case  was  examined  and  judgment  rendered,  the  court 
will  presume  that  judgment  was  given  on  that  day.  5  Binn.  29.  The  magistrate 
is  not  bound  to  enter  on  his  docket  the  evidence  on  which  his  judgment  is 
founded — it  will  be  presumed  that  it  was  on  legal  proof.  Ibid.  31.  He  need  only 
state  the  demand  and  the  kind  of  evidence  produced  to  support  the  claim,  whether 
upon  bond,  note,  penal  or  single  bill,  writing  obligatory,  book  debt,  damages  on 
a&isumptton,  or  whatever  it  may  be,  so  as  to  enable  the  court  to  ascertain  the  grounds 
of  the  controversy,  and  his  decision  thereon.    1  Br.  209.    See  Act  1810,  §  4.    Pu£^. 
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600.  A.  27.  Bat  if  he  should,  uonecessarilj,  so  enter  it,  and  it  be  foond  \mi 
cient  to  support  the  judgment,  it  will  be  reversed.  So,  where  the  eyidenoe  is  est 
the  legal  evidence  which  the  law  calls  for,  the  court  would  probably  set  aside  tk 
proceedings,  where  the  party  had  no  appeal.  But  where  he  has  ample  remedj  k 
appeal,  and,  neglecting  it,  enters  bail  for  the  stay  of  execution,  the  court  will  la 
interpose.     1  Y.  261.    4  Y.  436. 

Where  it  appears  on  the  face  of  the  record  that  the  magistrate  has  exceeded  ks 

jurisdiction,  by  giving  judgment  and  issuing  execution  for  a  greater  sum  tbndf 

act  of  assembly  aJlows,  the  court  will  consider  the  whole  as  a  nullity,  and  dischar^ 

a  defendant  committed  under  such  judgment    1  D.  135.     But  where  his  ']mt 

K      diction  evidently  appears  on  the  face  of  the  record,  the  settled  rule  has  been  to  (m 

no  presumption  against  the  accuracy  of  the  proceedings,  (5  Binn.  32,)  and  hig  jedc 

^ment  though  erroneous  is  binding,  until  reversed,  on  certiorari  or  appeal  9  S.  &  £^ 

-.      ■     *12.   3  Pitteburgh  Leg.  J.  301. 

^^  As  justi'ces  have  not  jurisdiction  in  all  cases  of  contract,  it  ought  to  apponipQi 
their  proceedings  what  is  the  nature  of  the  contract  on  which  the  action  is  kaM 
— and  the  judgment  will  be  reversed  if  his  jurisdiction  does  not  appear  from  the  re* 
oord.  1  Br.  389.  1  Phila.  R.  518.  In  an  action  for  trespass  to  real  estate,  it  nd 
not  appear  on  the  record,  that  the  estate  was  in  the  county  where  the  action  arost 
3  Penn.  L.  J.  425.  See  1  Phila.  R.  516.  5  Ibid.  222.  In  an  action  on  a  b(ffiiu 
is  no  objection  to  his  jurisdiction  that  the  penalty  exceeds  $100,  if  the  red  ddi  <k 
o  not   1  M.  270. 

'^  No  execution  can  be  set  aside  on  certiorari,  for  informality,  if  it  appear  on  the  £w 

of  the  same,  that  it  issued  in  the  name  of  the  commonwealth  after  the  expiiatioQ  of 
the  proper  period  of  time ;  and  for  the  sum  for  which  judgment  had  been  leoderei 
r  together  with  interest  thereon  and  costs ;  and  a  day  mentioned  on  which  reton  i* 

to  be  made  to  the  execution  by  the  constable  -,  and  that  the  cause  <^  action  M 
have  been  cognisable  befpre  a  justice  of  the  peace. 

Whatever  may  be  the  objections  to  the  execution,  it  cannot  be  set  aside  on  ctrta- 
rarif  unless  the  latter  be  sued  out  and  served  within  twenty  days  after  the  execuda 
issued,  if  the  justice  had  jurisdiction  of  the  cause  of  action. 

On  the  affirmance  of  a  judgment  on  certiorari,  the  record  is  not  remitted  to  tk 
magistrate ;  but  execution  issues  at  once  from  the  common  pleas  fur  the  (iek 
interest,  and  costs,  (or  for  the  costs  only,  as  the  case  may  be,)  without  lefeniM 
the  cause  again  to  the  justice.  1  D.  400.  3  P.  R.  24.  The  party  in  whose  iiu 
the  judgment  has  been  affirmed,  tnay  also  take  a  icire  facias  gainst  the  bail,  vb 
is  liable  without  any  previous  process  against  the  principal.   6  S.  &  R.  573. 

When,  however,  the  certiorari  is  non-prossed,  the  record  must  remitted  to  ^ 
justice  to  be  proceeded  in.     It  never  was  the  practice  here  or  in  Engknd  to  tr»^ 
a  non-pros  as  a  final  judgment,  and  in  this  respect  there  is  no  difference  between 
writ  of  error  and  a  certiorari.     The  practice  nas  been  general,  if  not  unifersJ, 
collect  the  debt  in  such  case  by  an  execution  from  the  jAstice.   3  P.  R  24. 

The  costs  iu  the  event  of  a  second  action  being  brought,  and  a  trial  had,  after  i 
reversal  of  the  prior  judgment  on  a  certiorari,  are  provided  for  by  the  twentyiftkj 
section  of  the  act  of  1810,  already  mentioned.  It  directs,  that  when  the  plaintiff  R-j 
moves  and  reverses  the  justice's  proceedings,  and  on  a  second  trial  before  him,  f?: 
any  other  justice,  if  judgment  shall  not  be  obtained  for  a  sum  equal  to  orgreat^j 
than  the  original  judgment,  the  plaintiff  shall  pay  all  costs  accrued  on  the  secoKli 
trial,  as  well  as  those  which  accrued  at  the  court,  including  any  fees,  not  eicee^linii 
four  dollars,  which  the  defendant  may  have  given  his  attorney  m  such  trial,  together 
with  fifty  cents  per  day  to  the  defendant  while  attending  court  in  defence  of  tk 
^proceedings;  and  where  the  defendant  removes  and  reverses  the  judgment, aod  j 
shall  appear  that  he  attended  the  trial  before  the  justice,  or  had  legal  notice  to  attei^i 
the  same,  and  on  a  final  trial  being  had  as  aforesaid,  the  plaintiff  shall  obtain  juii.j' 
ment  for  a  sum  equal  to  or  greater  than  the  original  judgment,  the  defendant  W 
pay  all  costs  accrued  on  the  second  trial  before  the  justice  of  the  peace,  as  wel|  aS 
those  which  accrued  at  the  court  before  whom  the  proceedings  have  been  set  a^^<i*1 
including  any  fees  which  the  plaintiff  may  have  given  to  any  attorney,  not  exceeding 
four  dollars,  to  defend  the  proceedings  of  the  justice,  together  with  fifty  t^^^* 
per  day  while  attending  at  court  on  the  same;  which^osts  shall  be  recoven:9 
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«fore  any  justice  of  the  peace,  in  the  same  manner  as  sums  of  a  similar  amount  are 
ecoverable. 

The  right  to  recoyer  the  costs  on  a  writ  of  certiorari  depends  on  the  relative 
imoant  recovered  or  abated  by  the  subsequent  judgment :  therefore,  upon  the 
eversal,  on  certiorarij  of  an  execution,  on  the  ground  that  no  judgment  had  been 
intered  by  the  justice  on  an  award  of  referees,  and  the  judgment  is  subsequently 
sntered,  and  the  money  recovered,  the  costs  of  the  certiorari  cannot  be  recovered 
)y  the  defendant  in  error  from  the  plaintiff  in  error.  4  W.  450.  A  judgment  of 
reversal  on  certiorari  does  not  carry  costs.  Bartram  t;.  Atkinson,  Com.  Pleas, 
Phila.  1858. 

II.  [In  addition  to  the  cases  deferred  to  in  the  text,  it  is  deemed  advisable  to 
rabmit  other  authorities  in  the  language  of  the  reporters.] 

The  entry  of  an  ineffectual  appeal  b  no  bar  to  a  certiorari  within  the  time 
required  by  law.     2  Phila.  215. 

The  defendant  cannot  have  both  an  appeal  and  a  certiorari.  Where  an  appeal 
13  not  a  mere  nullity,  the  entry  of  it  is  ground  for  quashing  a  certiorari  subse- 
quently issued ;  and  a  certiorari  regularly  issued  and  served,  bars  a  subsequent 
appeal.  If  a  defendant  appeal  and  certiorari  on  the  same  day,  and  file  and  argue 
exceptions  upon  the  certiorari,  his  appeal  must  be  dismissed.     1  Brewst.  406. 

If  the  return  (to  a  certiorari)  be  false,  the  justice  is  liable  to  an  action  at  the  in-  ; 

stance  of  the  injured  party.     If  the  magistrate  shall  have  acted  unjustly,  an  informa-  | 

tion  will  be  granted  against  him.   2  D.  114.  I 

The  2l8t  section  of  the  act  of  20th  March  1810,  which  provides  that  "  no  judg-        ^  *(J  ^ 
ment  shall  be  set  aside  in  pursuance  of  a  writ  of  certiorari,  unless  the  same  be  issued^   aa^ 
within  twenty  days  after  the  judgment  was  rendered,*'  applies  only  to  civil  actions.^  *      /"^ 
12S.&R.53.    '  ^     ^  .  .  (tC-U<^. 

Where  on  certiorari  the  record  of  the  justice  stated  the  cause  of  action  to  have  ] 

been  "  a  contract,"  but  what  was  the  nature  of  the  contract  did  not  appear,  the  pro-  Jl 

ceedings  were  reversed.   1  Br.  339.  .  j  j 

A  certiorari  does  not  lie  to  a  justice  of  the  peace  to  remove  proceedings  had  ^i  I 

before  him  under  the  act  of  the  16th  of  April  1807,  in  relation  to  stray  cattle.  \ 

2R.29.  r^.>; 

K  the  judgment  of  a  justice  of  the  peace  be  affirmed  on  certiorari,  the  practice  I    ^ 
is  to  have  execution  from  the  common  pleas.     In  the  case  of  a  non-pros,  the  record  ^ 
is  remitted  to  the  justice  who  issues  execution.   3  P.  R.  21. 

Where  the  defendant  does  not  appear  before  the  justice,  it  must  appear  that  the 
summons  was  served  in  the  manner  directed  by  the  act  of  1810,  or  the  court  will 
reverse  the  proceedings  on  certiorari.  The  following  returns  have  been  held  insuf- 
ficient, viz. :  ^^ personally  served;"  or  *^  served  a  copy  on  defendant;"  or,  ^^copy 
KTved  personally;"  or,  *'  left  a  copy  at  defendants  boarding-house,"  Com.  Pleas, 
Phik,  November  14th  1848.  The  manner  of  service  must  be  "  by  producing  the 
origin^  summons  to  the  defendant,  and  informing  him  of  the  contents  thereof;  or 
leaving  a  copy  at  his  dwelling-house,  in  the  presence  of  one  or  more  of  his  family  or 
neighbors."  Purd.  594.  See  2  Pars.  232,  285.  6  H.  120.  1  Phila.  R.  519.  3 
Pittsburgh  Leg.  J.  301.  8  Ibid.  164. 

A  certiorari  operates  as  a  stay  of  proceedings,  unless  the  judgnient  complained 
of  has  been  begun  to  be  executed.  13  Wend.  664.  But  an  execution  under  which 
a  levy  has  been  made,  is  not  superseded  by  a  certiorari  afterwards  sued  out.  9  Johns. 
66.  2HiU9.  .  . 

The  court  ^11  notice  a  substantial  and  fatal  error  in  the  proceedings,  though 
not  specially  assigned,  when  it  is  deemed  essential  for  the  purposes  of  justice.  2 
P.  265. 

A  certiorari  brings  up  nothing  but  the  record ;  the  evidence  is  not  before  the 
court.    11  P.  F.  8m.  491. 
16 
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Common  Carriers. 

I.  Who  are  oommon  earrien.  III.  Lien  of  common  oaarriera. 

II.  Liabilities  of  common  carriefs.  IV.  Carriers  of  passengers. 

I.  Who  are  common  oabbiebs. 

All  persons  carrying  goods  for  hire,  as  masters  and  owners  of  ships,  hoymei^ 
lightermen,  stage^oachmen^  and  the  like,  come  under  the  denomination  of  commoii 
carriers.   Selw.  N.  P.  358.   1  Bouv.  Inst.  410;  | 

It  has  been  determined  that  any  person  undertaking,  for  hire,  to  cany  the  good^ 
of  (dl  pertons  indifferently,  is,  as  to  the  liability  imposed,  to  be  considered  a  common 
carrier.   1  Salk.  249.   2  Greenl.  Ev.  §  208.   8  C.  208.  j 

A  person  may  be  a  common  carrier  of  money,  as  well  as  of  other  properly.  ]| 
Johns.  107. 

Owners  of  steamboats  carrying  freight  and  parcels  for  hire  are  common  carrienj 
and  subject  to  their  liabilities.  3  Wend.  158.  So  of  a  company  using  Bteambofli 
and  railroads.  13  Wend.  611.  So  of  boatmen  and  other  fireighters  for  hire,  ^ 
navigable  rivers  and  canals.   2  Bailey  421.  i 

Ferrymen  are  liable  as  oommon  carriers,  and  they  are  the  lesal  judges  when  it  i^ 
safe  to  pass  over  or  not.  2  N.  &  M.  17 ,  But  the  owner  of  a  ferry  is  not  liable  §d 
losses  in  crossing,  if  it  be  rented  and  in  possession  of  the  tenant.   Minor  366.         | 

A  wagoner  who  carries  goods  for  hire  thereby  contract  the  responsibility  of  I 
common  carrier,  whether  transportation  be  his  principal  and  direct  business,  or  M 
occasional  and  incidental  employment.   1  W.  &  o.  285. 

One  who  holds  himself  forth  to  the  public  to  carry  for  hire,  is  a  common  cairiei^ 
as  much  in  his  first  trip,  as  in  any  subsequent  one.    1  C.  120. 

II.    LlABILITT  OF  COMMON  0ABRIEB8. 

A  common  carrier  is  bound  to  receive  and  carry  all  goods  offered  for 

tion,  and  is  liable  to  an  action  in  case  of  refusal  without  sufficient  cause.   An  e: 
company  engaged  in  the  business  of  transporting  small  packages  has  as  good  a 
to  the  benefits  of  a  railroad  as  the  owners  of  the  packages  possess  in  person, 
a  contract  giving  to  one  express  company  the  exclusive  right  of  transportation 
passenger  trains  is  illegal  and  void.   12  H.  378,  381. 

Common  carriers  are  liable  for  every  injury  which  happens  to  goods  intrusted  i 
their  care,  unless  it  be  caused  by  act  of  God,  inevitable  accident  or  the  enemies  dl 
the  land.   6  Johns.  107.   1  Pars.  Cont.  634.  ! 

Common  carriers  are  liable  for  eveiy  injury  happening  to  property  intrusted  ij 
their  care,  unless  it  be  caused  by  inevitable  accident,  by  public  enemies  or  by  thi 
act  of  the  owner  of  the  property.  8  S.  &  R.  533.  And  tbis  rule  extends  as  well  U 
carriers  by  water  as  to  carriers  by  land.  *10  Johns.  1.     See  2  Binn.  74. 

In  an  actioff  by  a  common  carrier  against  the  consignee,  to  recover  the  price  q| 
carrying,  the  defendant  may  set  up,  as  a  defence,  negligence  or  want  of  skill  in  thi 
carrier,  by  which  the  goods  were  deteriorated  in  value.   5  W.  446.  \ 

Where  a  parcel  is  delivered  to  a  driver  of  a  stage-coach  to  be  carried,  the  mastil 
and  not  the  servant,  is  responsible.   Bui.  N.  P.  71.  i 

It  is  well  settled  that,  if  a  oommon  carrier,  by  whom  goods  are  sent  to  be  deliversi 
to  A.,  sells  them  to  B.,  the  sale  vests  no  property  in  the  purchaser.  3  W.  178.  ( 
S.  &  R.  500. 

Notice  that  '<  all  baggage  is  at  the  owner's  risk,''  though  brought  to  the  knowledfl 
of  the  passengers,  will  not  excuse  a  steamboat  and  railroad  company  from  paying  fi| 
the  loss  of  baggage.   5  R.  179.     But  see  6  W.  &  S.  495.  : 

It  seems  to  be  settled  in  Pennsylvania,  that  carriers  may,  by  special  contract,  linl 
their  responsibility,  though  many  learned  judges  have  expressed  some  regret  tU 
the  validity  of  notices  restricting  their  liability  was  ever  recognised.  5  R.  179.  1 
W.  87.  6W.  &S.495.  j 

But  such  carriers  cannot,  by  any  special  notice  or  agreement,  tree  themselves  fn^ 
all  responsibility,  particularly  where  there  is  gross  negligence  or  fraud,  nor  from  dl 
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r'zercise  of  ordinary  care.  Ihid.  Such  a  contract  does  not  relieve  tliem  from  ordi- 
uary  care  in  the  performance  of  tlieir  duty.  6  C.  242.  8  C.  208.  Its  effect,  if 
brought  home  to  the  party,  is  only  to  change  the  responsibility  of  the  carrier  from 
that  of  a  common  carrier,  to  that  of  an  ordinary  bailee  for  hire.    8  C.  208. 

When  a  common  carrier  claims  an  exemption  from  the  responsibility  which  the 
rale  of  law  casts  upon  him,  on  the  plea  of  special  notice,  he  must  show  not  only  that 
the  notice  was  brought  home  to  the  bailor,  but  also  that  the  terms  of  the  notice  were 
clear  and  explicit,  and  not  liable  to  the  charge  of  ambiguity  or  doubt  5  R.  179. 
9  W.  87.  6  W.  &  S.  496.  4  H.  67.   2  GreenL  Ev.  §  216.   8  C.  208. 

A  common  carrier  is  answerable  for  the  loss  of  a  box  or  parcel,  though  he  be 
ignorant  of  its  contents,  or  they  be  ever  so  valuable^  unless  he  make  a  special 
acceptance.  But  if  the  consignor  of  goods  studiously  conceal  from  the  captain  of 
a  ship,  or  misrepresent  the  value  or  nature  of  the  goods  shipped,  the  ship-owner  is 
not  liable  if  the  goods  be  purloined  on  the  voyage,  though  the  wrongdoer  would  be. 
3  W.  &  S.  21. 

Tender  by  a  common  carrier  to  a  consignee  of  goods  intrusted  to  his  care,  must 
be  reasonable  in  respect  to  time,  place  and  manner,  and  this  is  a  question  for  the 
jury  [or  the  justice,  as  the  case  may  be].  If  the  goods  be  tendered  after  hours  of 
business,  or  when  the  consiffuee  is  unable  to  receive  them^  such  tender  will  not  dis- 
charge the  carrier.     6  W.  &  8. 123.     3  N.  Y.  322. 

In  an  action  on  the  case  against  a  comnion  carrier  for  not  delivering  goods 
according  to  consignment,  the  value  of  the  goods  sent  is  the  lowest  measure  of 
damages.     5  W.  &  S.  435. 

In  such  action,  a  previous  demand  of  the  goods  is  not  necessary  to  the  plaintiff's 
right  to  recover.     Ibid. 

The  responsibility  of  a  carrier  by  rail  lasts  until  delivery  to  the  consignee,  or 
until  the  responsibility  of  another  party  begins.     10  P.  F.  Sm.  109. 

in.  Lien  of  common  oarbiers. 

It  is  laid  down,  as  a  general  rule,  that  whenever  any  one  is  obliged  to  receive 
goods,  to  perform  any  duty  on  them,  he  has  a  lien  on  them  at  common  law ;  for,  as 
that  imposes  the  burden,  it  also  gives  him  the  power  of  retaining  for  his  indemnity. 
L.  Raym.  752.     1  C.  120. 

Yet  this  lien  extends  only  to  the  carriage  price  of  the  particular  goods  on  which 
the  lien  is  due.  Any  further  lien,  for  a  general  balance,  must  be  founded  on  a 
general  usage  of  trade,  or  on  a  particular  contract,  to  that  effect,  between  the 
parties.     Jeremy  on  Carriers  70. 

One  not  a  common  carrier,  but  who  specially  undertakes  to  carry  a  particular 
load  for  hire,  has  no  lien  for  freight,  unless  he  reserve  it  by  agreement.     1  C.  120. 

See  tit.  "Lien.'' 

lY.  Carriers  of  passengers. 

It  shall  be  the  duty  of  the  owner  or  owners  of  any  railroad,  steamboat  or  other 
conveyance  for  the  transportation  of  passengers,  to  provide  each  agent,  who  may 
be  authorised  to  sell  tickets,  or  other  certificates  entitling  the  holder  to  travel  upon 
any  railroad,  steamboat  or  other  public  conveyance,  with  a  certificate,  setting  forth 
the  authority  of  such  agent  to  make  such  sales ;  which  certificate  shall'  be  duly 
attested  by  the  corporate  seal,  if  such  there  be,  of  the  owner  of  such  railroad, 
steamboat  or  other  public  conveyance,  and  also  by  the  signatures  of  the  owner, 
or  officer  whose  name  is  signed  upon  the  tickets  or  coupons,  which  such  agents 
may  sell.    Act  6  May  1863,  §  1.     Purd.  1294. 

It  shall  not  be  lawful  for  any  person,  not  possessed  of  such  authority,  so  evidenced, 
to  sell,  barter  or  transfer,  for  any  consideration  whatever,  the  whole,  or  any  part,  of 
any  ticket  or  tickets,  passes,  or  other  evidences  of  the  holder's  title  to  travel  on  anv 
railroad,  steamboat  or  other  public  conveyance,  whether  the  same  be  situated, 
operated  or  owned  within  or  without  the  limits  of  this  commonwealth.     Ibid.  §  2. 

Anv  person  or  persons,  violating  the  provisions  of  the  second  section  of  this  act, 
shall  be  deemed  guilty  of  misdemeanor,  and  shall  be  liable  to  be  punished,  by  a  fine 
not  exceeding  five  hundred  dollars,  and  by  imprisonment  not  exceeding  one  year, 
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or  either  or  both,  io  the  discretion  of  the  coart  in  which  such  person  or  persoiB 
shall  be  convicted.     Ibid.  §  3. 

It  shall  be  the  duty  of  every  agent,  who  shall  be  authorized  to  sell  ticketE;,  c? 
parts  of  tickets,  or  other  evidences  of  the  holder's  title  to  travel,  to  exhibit  to  act 
person  desiring  to  purchase  a  ticket,  or  to  any  officer  of  the  kw,  who  may  request 
nim,  the  certificate  of  his  authority  thus  to  sell,  and  to  keep  said  certificate  pomed 
in  a  conspicuous  place  in  his  office,  for  the  information  of  travellers.     Ibid.  §  4 

It  shall  be  the  duty  of  the  owner  or  owners  of  railroad,  steamboat  and  otber  pub- 
lic conveyancesi  to  provide  for  the  redemption  of  the  whole  or  any  parts  or  coupon 
of  any  ticket  or  tickets,  as  they  may  have  sold,  as  the  purchaser,  for  any  reseuzu 
has  not  used,  and  does  not  desire  to  use,  at  a  rate  which  shall  be  equal  to  the  difo- 

/ence  between  the  price  paid  for  the  whole  ticket,  and  the  cost  of  a  ticket  betwees 
the  points  for  which  the  proportion  of  said  ticket  was  actually  used ;  and  the  sak. 
^by  any  person,  of  the  unused  portion  of  any  ticket,  otherwise  than  by  the  preseo- 
^* « tation  of  the  same  for  redemption,  as  provided  for  in  this  section,  shall  be  leased 
^ '  gbo  be  a  violation  of  the  provisions  of  this  act,  and  shall  be  punished  as  is  ha«i&- 
^  before  provided :  Provided,  That  this  act  shall  not  prohibit  any  persoti  who  has 
V^*  purchased  a  ticket  from  any  agent,  authorized  by  this  act,  with  the  honSi  /^< 
^  intention  of  travelling  upon  the  same,  from  selling  any  part  of  the  same  to  aoj 
^  other  person,  if  such  person  travels  upon  the  same.     Ibid.  §  5. 

Any  railroad  or  railway  corporation,  within  this  commonwealth,  that  shill 
exclude,  or  allow  to  be  excluded,  by  their  agents,  conductors  or  employees,  from 
V  any  of  their  passenger  cars,  any  person  or  persons,  on  account  of  color  or  race,  ur 
£^  that  shall  refuse  to  carry  in  any  of  their  cars,  thus  set  apart,  any  person  or  per- 
sons, on  account  of  color  or  race,  or  that  shall,  for  such  reaaon,  compel  or  att^ipt 
to  compel  any  person  or  persons,  to  occupy  any  particular  part  of  anv  of  then*  eai^ 
set  apart  for  th«  accommodation  of  people  as  passengers,  shall  be  liable,  in  an  actios 
of  debt,  to  tU^'  person  thereby  injured  or  aggrieved  in  the  sum  of  ^y^  hundred 
dollars,  the  same  to  be  recovered  in  an  action  of  debt  as  like  amounts  are  now  bj 
law  recoverable.    Act  22  March  1867,  §  1.     Purd.  1476. 

Any  agent,  conductor  or  employee  of  any  railroad  or  railway  corporation,  within 
this  commonwealth,  who  shall  exclude,  allow  to  be  excluded,  or  assist  in  the  exelo- 
Bion,  ^m  any  of  their  cars,  set  apart  for  the  accommodation  of  passengers,  aaj 
person  or  persons,  on  account  of  color  or  race,  or  who  shall  refuse  to  earrj  nieh 
person  or  persons,  on  account  of  color  or  race,  or  who  shall  throw  any  car  or  ous 
from  the  track,  thereby  preventing  persons  from  riding,  shall  be  deemed  guilty  of  a 
misdemeanor,  and  upon  conviction  thereof,  shall  pay  a  fine  not  exceeding  five  hun- 
dred dollars,  nor  less  than  one  hundred  dollars,  or  be  imprisoned  for  a  term  d<4 
exceeding  three  months,  nor  less  than  thirty  days,  or  both,  at  the  discretion  of  the 
court.    Ibid.  §  2. 

Independently  of  this  act,  the  separation  of  black  and  white  passengers  in  a 
public  conveyance  was  the  subject  of  a  sound  regulation  to  secure  order,  promote 
comfort,  preserve  the  peace  and  maintain  the  rights  of  both  carriers  and  passen- 
gers. 5  P.  F.  Sm.  210.  Whether  this  act  enables  a  negro  to  force  his  way  into 
a  ladies'  car  from  which  white  gentlemen  are  excluded,  is  a  question  y^  to  be 
determined. 

Each  passenger  upon  a  railroad,  shall  have  the  right  to  have  carried  in  Uie  ear 
or  place  provided  for  that  purpose,  in  the  train  in  which  he  or  she  may  be  a  passen- 
ger, his  or  her  personal  clothing,  not  exceeding,  inclusive  of  the  trunk  or  box  in 
which  it  may  be  contained,  one  hundred  pounds  in  weight,  and  three  hundred  dol- 
lars in  value.     Act  11  April  1867,  §  1.     Purd.  1477. 

No  railroad  company  shall,  under  any  circumstances,  be  liable  for  loss  or  damage 
to  any  baggage  or  property  belonging  to  any  such  passenger,  beyond  the  said  sun 
of  three  hundred  dollars,  unless  it  shall  be  proven  that  the  excess  in  value  thereof 
over  that  sum,  was  truly  declared  to  the  agents  of  the  oompny,  at  the  time  of  its 
delivery  for  transportation,  and  the  sum  charged  by  the  railroad  company  for  eneh 
transportation  over  and  above  passage  fare  was  paid :  Provided,  however.  That  the 
said  declaration  shall  not  relieve  the  claimant  ^m  proving  the  actual  value  of  the 
articles  alleged  to  have  been  lost  or  damaged ;  but  in  no  event  shall  there  be  any 
recovery  beyond  the  value  thus  declared.     Ibid.  §  2.  Jigitized  by  vjOC 
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No  nJIroad  company  providing  a  oar  or'  other  place  for  the  deposit  of  passengers' 
baggage  shall,  under  any  circumstances,  be  liable  for  loss  of,  or  damage  to,  any 
articles  or  property  whatsoever,  not  there  deposited  by  the  passenger,  or  which  are 
placed  by  him  or  her  in  the  car  in  which  he  or  she  is  to  be  transported.    Ibid.  §  8. 

No  action  hereafter  brought  to  recover  damages  for  injuries  to  the  person  by 
negligence  or  default,  shall  abate  by  reason  of  the  death  of  the  plaintiff;  but  the 
personal  representatives  of  the  deceased  may  be  substituted  as  plaintiff,  and  prose-  • 
cute  the  suit  to  final  judgment  and  satisfaction.   Act  15  April  1851,  §  18.   Purd. 
754. 

Whenever  death  shall  be  occasioned  by  unlawful  violence  or  negligence,  and  no 
suit  for  damages  be  brought  bv  the  party  injured  during  his  or  her  life,  the  widow 
of  any  such  deceased,  or,  if  there  be  no  widow,  the  personal  representatives,  may 
maintain  an  action  for  and  recover  damages  for  the  death  thus  occasioned.  Ibid. 
§19 

The  persons  entitled  to  recover  damages  for  any  injury  causing  death,  shall  be 
the  husband,  widow,  children  or  parents  of  the  deceased,  and  no  other  relative ; 
and  the  sum  recovered  shall  go  to  them  in  the  proportion  they  would  take  his  or 
her  personal  estate  in  the  case  of  intestacy,  and  that  without  liability  to  creditors. 
Act  26  April  1855,  §  1.   Purd.  754. 

The  declaration  shall  state  who  are  the  parties  entitled  in  such  action ;  the  action 
shall  be  brought  within  one  year  after  the  death,  and  not  thereafter.   Ibid.  §  2. 

If  any  person  shall  be  maimed  or  otherwise  injured  in  person,  or  injured  in 
property,  through  or  by  reason  of  the  wanton  and  furious  driving  or  racing, 
or  by  reason  of  the  gross  negligence  or  wilful  misconduct  of  the  driver  of  any 
public  stage,  mail  coach,  coachee,  carriage  or  car,  employed  in  the  convevance 
of  passengers ;  or  through  or  by  reason  of  the  gross  negligence  or  wilful  miscon- 
duct of  any  engineer  or  conductor  of  any  locomotive  engine  or  train  of  railroad 
cars  or  carriages ;  or  any  captain  or  other  officer  of  any  steamboat  employed  in  the 
conveyance  of  passengers  or  of  goods,  wares,  merchandise  or  produce  of  any 
description;  such  driver,  engineer,  conductor,  captain  or  officer,  shall,  on  convic- 
tion thereof,  be  sentenced  to  pay  a  fine  not  exceeding  five  hundred  dollars,  and 
undergo  an  imprisonment,  by  separate  or  solitary  confinement,  or  by  simple  im- 
prisonment, not  exceeding  &ve  years :  Provided^  That  the  provisions  of  this  act 
shall  not  interfere  with  the  civU  remedies  against  the  proprietors  and  others,  to 
which  the  inj^ured  party  may  by  law  be  now  entitled.  Act  31  March  1860,  §  29. 
Purd.  222.      v 

When  any  person  shall  sustain  personal  injury  or  loss  of  life  while  lawfullv 
engaged  or  employed  on  or  about  the  roads,  works,  depots  and  premises  of  a  rail- 
road company,  or  in  or  about  any  train  or  car  therein  or  thereon,  of  which  company 
such  person  is  not  an  employee,  the  right  of  action  and  recovery  in  all  such  cases 
against  the  company  shall  be  such  only  as  would  exist  if  such  person  were  an  em- 
ployee :  Fravidedy  That  this  section  shall  not  apply  to  passengers.  Act  4  April 
1868,  §  L    Purd.  1521. 

In  all  actions  now  or  hereafter  instituted  against  common  carriers,  or  corporations 
owning,  operating  or  using  a  railroad  as  a  public  highway,  whereon  steam  or  other 
motive  power  is  used,  to  recover  for  loss  and  damage  sustained  and  arising  either 
from  personal  injuries  or  loss  of  life,  and  for  which,  by  law,  such  carrier  or  cor- 
poratiott  eould  be  held  responsible,  onlv  such  compensation  for  loss  and  damage 
shall  be  recovered  as  the  evidence  shall  dearly  prove  to  have  been  pecuniarily 
suffered  or  sustained,  not  exceeding,  in  case  of  personal  injury,  the  sum  of  three 
thousand  dollar8,(a)  nor,  in  case  of  loss  of  life^  the  sum  of  five  thousand  dollars. 
Ibid.  §2.  ^  . 

If  any  person  or  persons  in  the  service  or  employ  of  a  railroad  or  other  trans- 
portation company,  doing  business  in  this  state,  snali  refuse  or  neglect  to  obey  any 
rule  or  regulation  of  such  company,  or,  by  reason  of  negligence  or  wilful  mis- 
conduct,(&)  shall  fail  to  observe  any  precaution  or  rule,  which  it  was  his  duty  to 

{d)  This  part  of  the  act  is  nnconstitntional  (6)  This  act  panishes  both  negligence  and 
so  far  as  it  sought  to  affect  pending  cases.  25  wilfal  miscondact ;  they  are  distinct  offences. 
Leg.  Int.  332.  26  Leg.  Int.  380.  ^  j 
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obey  and  obserre,  and  injury  or  death  to  any  person  or  persona  shall  thereby  result, 
such  person  or  persons  so  offending  shall  be  deemed  guilty  of  a  misdemeanor,  and 
on  conviction  thereof  shall  be  sentenced  to  pay  a  fine  not  exceeding  five  thouaad 
dollars,  and  to  undergo  an  imprisonment  in  the  county  jail  or  in  the  state  peniteo- 
tiary  not  exceeding  five  years :  Provided,  That  nothing  in  this  act  shall  be  construed 
to  be  a  bar  to  a  trial  and  conviction  for  any  other  or  higher  offence,  ot  to  reliere 
such  person  or  persons  from  liability  in  a  civil  action  for  such  damages  aa  may  hut 
been  sustained.     Act  28  March  1865,  §  1.    Purd.  1410. 

It  shall  be  the  duty  of  the  prosecuting  attorney  of  the  city  or  county  where  aaj 
such  injuries  may  have  happened,  as  soon  as  he  shall  have  notice  ai  the  same,  to 
take  immediate  action  and  legal  measures  for  the  apprehension  and  arrest  of  t^ 
person  or  persons  who  may  be  charged  with  causing  the  injuries  as  aforesaid,  aad 
to  direct  tubpcnuu  to  issue  from  any  justice  of  the  peace  to  witnesses,  to  appor 
and  testify  on  the  part  of  the  commonwealtii  touching  such  offences  charged  as 
aforesaid,  and  to  prosecute  the  offenders  as  in  other  oases  of  misdemeanor :  And 
provided  further,  That  no  conviction  of  the  employees  shall  relieve  the  compaaj 
rrom  any  uability  for  any  such  injuries,  or  death.     Ibid.  §  2. 

If  a  person  tike  his  place  in  a  stage-coach,  and  pay  at  the  time  only  part  of  the 
fare  as  a  deposit,  the  proprietor  is  at  liberty  to  fill  up  his  place  with  anodier  pas- 
senger, if  the  firat  party  be  not  at  the  inn,  ready,  when  the  coach  sets  off.  1  £^ 
N.  P.  27. 

But  If  at  the  time  of  taking  his  place  he  pays  the  whole  fare,  the  proprietor 
cannot  dbpose  of  hb  place ;  for  th^  passenger  may  take  it  at  any  stage  of  the 
journey  he  thinks  proper,  and  which  may  be  most  convenient.     Ibid. 

Coach  owners  are  not  liable  for  injuries  which  passengers  may  sustain  from 
inevitable  accidents,  as  from  the  oversetting  of  the  coach,  from  the  horses  taking 
fright,  there  not  being  any  negligence  in  the  driver.   1  Selwyn,  N,  P.  417. 

Carriers  of  passengers  are  bound  to  carry  all  passengers  who  offer  themselves. 
against  whose  personal  character  and  conduct  tnere  are  no  just  objeotio*is,  pro- 
vided they  have  sufficient  accommodations.  They  have  no  more  right  to  ref^  a 
passenger,  than  an  innkeeper  has  to  turn  away  a  guest.  1  Bouv.  Inst  417.  2  Subib. 
221. 

Railroad  companies  are  answerable  for  the  direct  and  immediate  consequ^tees 
of  errors  committed  by  themselves,  or  caused  by  the  negligence  of  thems^es  or 
their  agents;  but  not  for  perils  to  which  a  passenger  exposes  himself  by  his  ova 
rashness  or  folly.   11  H.  147. 

Where  injury  is  the  result  of  mutual  and  concurring  negligence  in  the  parties, 
no  action  for  damaees  will  lie.   12  H.  465. 

When  a  railroad  company  undertakes  the  transportation  of  a  passenger  for  aa 
agreed  price,  the  contract  implies  that  they  are  provided  with  a  safe  and  snificient 
railroad  to  the  point  indicated ;  that  their  cars  are  staunch  and  roadworthy ;  that 
means  have  been  taken  beforehand  to  guard  against  every  apparent  danger  tiiat 
may  beset  the  passenger;  and  that  the  servants  in  charge  are  tried,  sober  ai»l 
eompetent  men.   6.  C.  234.   1  Bouv.  Inst  417. 

When  a  passenger  is  injured,  without  fault  on  his  part,  the  law  raises,  primd 
fade,  a  presumption  of  negligence,  and  throws  on  the  company  the  burden  of 
proving  that  it  did  not  exist   6  C.  234.    18  Pitts.  L.  J.  21. 

A  railroad  company  undertaking  the  carriage  of  passengers  to  an  intermediate 
point  on  their  road,  is  bound  to  stop  there  a  sufficient  length  of  time  to  enable  all 
the  passengers  to  alight;  and  if  a  passenger  be  injured  in  consequence  of  the 
starting  of  the  train  before  a  sufficient  time  has  been  given  to  alight,  the  company 
is  liable  in  damages.   8  C.  292. 

If  a  passenger  be  injured  in  consequence  of  his  disregard  of  the  necessaiy 
regulations  of  the  company,  in  regard  to  the  mode  of  alighting  from  their  cars, 
they  are  not  liable,  even  though  the  negligence  of  their  servants  concurred  in 
causing  the  mischief.     9  G.  318. 

Under  the  act  26  April  1855,  the  damages  to  be  recovered  by  the  surviving 
relatives  for  an  injury  resulting  in  death,  are  confined  to  such  as  are  capable  of  a 
pecuniary  estimate ;  nothing  is  to  be  allowed  for  the  mental  sufferings  of  the  sur- 
vivors, or  the  corporal  sufferings  of  the  injured  party.     9  C.  318.     And,  it  seems, 
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that  the  act  4  April  1868,  has  not  ohanged  the  law  io  this  respect.  In  such  oases, 
the  amount  of  damages  most  he  left  mainly  to  the  sound  sense  and  deliberate  judg- 
ment of  the  jury,  applied  to  all  the  facts  and  circumstances  of  the  case.  5  Wall.  90. 
By  act  4  April  1868,  no  suit  against  any  passenger  railway  company  (whose 
route  18  wholly  within  the  county  of  Philadelphia)  for  damages  for  injuries  or 
death,  shall  be  brought,  unless  within  six  months  from  the  time  the  right  of  action 
shall  accrue.     Purd.  1513. 


€ommen  Hato. 

The  common  law  and  the  statute  law  flow  originally  from  the  same  fountain — 
the  legislature.  The  statute  law  being  the  will  of  Uie  legislature  remaining  on 
record  in  writing :  the  common  law,  nothine  else  but  statutes  anciently  written, 
but  which  have  been  worn  out  by  time.  AU  the  laws  of  England  began  by  con- 
sent of  the  legislature ;  and  whether  it  be  now  law  by  custom,  by  usage  or  by 
writing,  it  is  the  same  thing. — ^Wilmot,  C.  J.   2  Wils.  848-61. 

The  "  common  law^'  mentioned  in  the  7th  art.  of  the  amendments  of  the  con- 
stitution of  the  United  States  is  the  common  law  of  England,  and  not  that  of  any 
individual  state.    1  G^l.  20. 

The  constitution  and  laws  of  the  United  States  are  predicated  in  the  existence 
of  the  common  law.   1  Bald.  558. 

The  common  law  of  England  has  always  been  in  force  in  Pennsylvania.  1  B.  67. 
And  it  can  onfy  be  changed  by  legislative  enactment,  clearly  indicating  an  inten- 
tion to  work  a  change.  The  presumption  always  is,  that  no  change  is  intended. 
18  Leg.  Int.  21. 

In  all  cases  where  a  remedy  is  provided,  or  du<y  enjoined,  or  anvthing  directed 
to  be  done  by  anv  act  or  acts  of  assembly  of  this  commonwealth,  tne  direction  of 
the  said  acts  shall  be  strictiv  pursued,  and  no  penalty  shall  be  inflicted,  or  anything 
done  agreeably  to  the  provisions  of  the  common  law  in  such  cases,  further  than 
shall  be  necessary  for  carrying  such  act  or  acts  into  eflect.  Purd.  41,  248.  For 
the  decbions  on  this  statute,  see  tit.  <<  Acts  of  Assembly,"  II. 

The  common  law  is  in  many  particulars  much  more  extensive  and  important  than 
the  sta;tute.  It  is  often  denounced,  yet  it  is  the  great  guardian  of  our  rights. 
In  many  respects  it  is  so  sacred,  that  what  is  the  common  law  of  England,  is,  in 
this  country,  placed  beyond  legislative  interference,  by  being  incorporated  in  the 
constitution8  of  the  different  states.  It  was  brought  here  by  the  colonists,  and 
was  considered  the  birthright  of  the  people.  Wherever  the  conquests  of  England 
reach,  to  whatever  quarter  her  colonies  extend,  the  common  law  goes  with  them. 
That  it  was  brought  here,  and  that  we  inherit  it,  was  never  doubted.  1  Phila.  R. 
536. 


Common  Si^toXtf. 


Tns  offence  of  being  a  common  scold  is  indictable,  and  may  be  punished  by  fine 
and  imprisonment  at  the  discretion  of  the  court.  12  S.  &  R.  220.  2  P.  F.  Sm. 
243.    3  Cr.  C.  C.  618,  620. 

The  punishment  of  the  ducking  $tool  cannot  be  inflicted  in  Pennsylvania.     Ibid. 

The  revised  Penal  Code  provides  that  every  offence  whatever,  not  thereby 
specially  provided  for,  may  be  punished  as  heretofore.    Purd.  247. 
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l¥  any  person  having  a  knowledge  of  the  actual  commission  of  any  misprisioa 
of  treason,  murder,  manslaughter,  rape,  sodomy,  buggery,  arson,  forgery,  counter- 
feiting or  passing  counterfeit  money  or  notes,  burghiry,  housebreaking,  robbeij, 
larceny,  receiving  stolen  goods  or  other  property  by  persons  knowing  them  to  be 
stolen,  kidnapping,  bribery,  perjury  or  subornation  of  perjury,  shall  take  monej^l 
goods,  chattels,  lands  or  other  reward,  or  promise  thereof,  to  compound  or  conceal,] 
or  upon  agreement  to  compound  or  conceal,  the  crimes  aforesaid,  every  person  so  J 
offending  shall  be  guilty  of  a  misdemeanor,  and  on  conviction  thereof,  be  sentencedJ 
to  pay  a  fine  not  exceeding  one  thousand  dollars,  and  to  undergo  an  imprisonment  1 
not  exceeding  three  years.    Act  31  March  1860,  §  10.  Purd.  218. 

This  section,  which  embraces  the  misprision  of  felony,  and  the  theft-bote  of  thej 
common  law,  by  which  these  crimes  were  punished  by  fine  and  imprisonment,  is] 
essentially  new  to  our  statute  law.  The  only  existing  statutory  punishment  app&* 
cable  to  this  class  of  crimes,  is  that  found  in  the  32d  seotioq  of  the  act  of  the  Slsl 
of  May  1718, 1  Sm.  123,  which  makes  any  person  who  shall  agree  or  compound,  or^ 
take  satisfaction  for  any  stealing  or  goods  stolen,  subject  to  forfeit  twice  the  valxis^ 
of  the  sums  agreed  for  or  taken.  The  concealment  of  any  of  the  infiunous  crimes 
embraced  in  this  section,  for  the  consideration  of  money,  or  property  given  or  paid^ 
as  the  price  of  such  concealment,  is  a  crime  made  so  base  from  the  motives  which 
have  induced  it,  as  to  render  it  the  proper  subject  of  penal  infliction.  Simple  oon-^ 
ceahnent,  from  mistaken  notions  of  pity  and  compassion,  or  generous  forgivenesR|' 
are  not  embraced  in  the  enactment.   Keport  on  the  Penal  Code  13. 

Though  the  bare  taking  again  of  a  man's  own  goods  which  have  been  stolen, 
without  favor  shown  to  the  thief,  is  no  offence,  (Hawk.  P.  C.  b.  1,  c.  59,  §  7,)  yet, 
where  he  either  takes  back  the  goods,  or  receives  other  amends  on  condition  of  nd 
prosecuting,  this  is  a  misdemeanor  punishable  by  fine  and  imprisonment.  Ibid.  §  &.. 
An  agreement  to  put  an  end  to  an  indictment  for  a  misdemeanor  is  unlawftd^ 
(2  Wils.  341,)  unless  it  be  with  the  consent  of  the  court.  Compounding  infonnik 
tions  on  penal  statutes  is  an  offence  at  common  law.  4  Bl.  Com.  136.  Somewhdl 
analogous  to  the  offence  of  compounding  felony  is  that  of  misprision  of  febny« 
Rose.  Cr.  Ev.  311.  ' 

The  law  permits  the  compromise  of  an  offence,  though  made  the  subject  of  f 
criminal  prosecution,  for  which  the  injured  party  might  recover  damages  in  al 
action ;  but  if  the  offence  be  of  a  public  nature,  no  agreement  can  be  valid  thai 
is  founded  on  the  consideration  of  stifling  a  prosecution  of  it  2  Williams  307.  Si 
Am.  L.  R.  420.  A  note  given  in  settlement  of  a  prosecution  for  obtaining  monqj 
by  false  pretences,  is  valid  and  binding ;  it  is  competent  for  the  prosecutor  to  cobm 
pound  such  offenoe,  whioh  is  but  a  misdemeanor.     2  Leg.  Gas.  204.  ] 

In  all  cases  where  a  person  shall,  on  the  oomplaint  of  another,  be  bound  M 
recognisance  to  appear,  or  shall,  for  want  of  security,  be  committed,  or  shall  hij 
indicted  for  an  aissault  and  battery  or  other  misdemeaior,  to  the  injury  and  damagd 
of  the  party  complaining,  and  not  charged  to  have  been  done  with  intent  ti 
commit  a  felony,  or  not  being  an  infamous  crime,  and  for  which  there  shall  also  bfll 
a  remedy  by  action,  if  the  party  complaining  shall  appear  before  the  magistrate 
who  may  have  taken  recognisance  or  made  the  commitment,  or  before  the  court  in 
which  the  indictment  shall  be,  and  acknowledge  to  have  received  satisfaction  foe 
such  injury  and  damage,  it  shall  be  lawful  for  the  magistrate,  in  his  discretion,  te{ 
discharge  the  recognisance  which  may  have  been  taken  for  the  appearance  of  the 
defendant,  or  in  case  of  conunittal,  to  discharge  the  pris<mer,  or  for  the  court  also, 
where  such  proceeding  has  been  returned  to  the  court,  in  their  discretion,  to  ardef 
a  nolle  protcqui  to  be  entered  on  the  indictment,  as  the  case  may  require,  upon 
payment  of  costs :  Ptovided,  That  this  act  shill  not  extend  to  any  assault  and 
battery,  or  other  misdemeanor,  committed  by  or  on  any  officer  or  minister  of  justice* 
Act  31  March  1860,  §  9.   Purd.  251. 
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iHDoncealelr  Witapom. 

Act  13  Mat  1850.  Purd.  181. 

Sbct.  14.  Hereafter,  any  persons  within  the  limits  of  the  city  and  county  of 
'"  ' '  ihia,  who  shall  carry  any  fire-arms,  slung-shot  or  other  deadly  weapon 
upon  his  person,  with  the  intent  therewith  unlawfully  and  maliciously  to 
isjuiy  to  any  other  person,  shall  he  deemed  guilty  of  a  misdemeanor,  and  upon 
coDfictioD  thereof,  shall  be  sentenced  to  undergo  solitary  confinement  at  hard 
in  the  prison  of  said  county  for  a  period  of  not  less  than  one  month,  nor  more 
one  year,  at  the  discretion  of  the  court;  and  the  jury  trying  the  case  may 
saek  mtent  as  aforesaid,  from  the  fact  of  the  said  defendant  carrying  such 
in  the  manner  as  aforesaid.(a) 

I  The  act  of  3d  May  1850,  for  establishing  a  uniform  system  of  police  in  Phila- 
^iua^  pitmdes  that  when  any  persons,  to  the  number  of  twelve  or  more,  shall  be 
iffeiB  imlawfally,  riotously  and  tumultuously  assembled,  and  shall  refuse  to  dis* 

EK,  after  proclajnation  made,  they  shall  be  aeemed  guilty  of  a  misdemeanor,  and, 
eoDvietioqi,  sentenced  to  solitary  confinement  at  hard  labor  in  the  county  prison 
not  less  than  one  month,  nor  more  than  two  years ;  and  that  any  person  arrested, 
pn  whose  person,  or  in  whose  possession,  shall  be  found  fire-^arms,  or  any  other 
ndlj  weapon,  shall  be  deemed  guilty  of  an  intention  to  riot,  whether  said  fire- 
nu  or  deadly  weapon  shall  be  used  or  not,  unless  the  contrary  can  be  satisfactorily 
Hablisked,  and  punished  accordingly.   Purd.  181. 

Act  8  April  1851.  Purd.  181. 

Sect.  4.  Any  person  who  shall  wil^Uy  and  maliciously  carry  any  pistol,  gun, 
ii-knife,  slang-shot  or  deadly  weapon  in  the  borough  of  York,  shall  be  deemed 
dfy  of  felony,  and  being  thereof  convicted  shall  be  sentenced  to  undergo  an  im- 
jnomeiit  at  hard  labor  for  a  term  not  less  than  six  months  nor  more  than  one 
ir,  tad  shall  give  security  for  future  good  behavior  for  such  sum  and  for  such 
Be  as  the  court  before  whom  such  conviction  shall  take  place  may  fix ;  and  any 
Mn  or  persons  who  shall  otherwise  offend  against  the  provisions  of  this  section 
Id  be  fined  in  a  sum  not  exceeding  one  hundred  dollars,  for  the  use  of  the 
ioogh  of  York,  or  be  imprisoned  for  a  term  not  exceeding  one  year,  or  both,  at 
idtteretion  of  the  court,  or  may  be  held  to  bail  for  future  good  behavior. 

It  has  been  held,  in  Kentucky,  that  a  law  prohibiting  the  carrying  of  concealed 
i>pOD8 18  unconstitutional,  being  in  violation  of  that  section  of  the  Bill  of  Rights, 
lieh  declares  "  that  the  right  of  the  citizens  to  bear  arms,  in  defence  of  them- 
kis  sad  the  state,  shall  not  be  questioned.''  2  Litt.  90.  The  court  there  said, 
ivhatever  restrains  the  full  and  complete  exercise  of  the  right  is  a  violation  of 
B  eonstitntion.  Such  laws,  however,  have  been  sustained  in  Alabama.  1  Ala. 
t'j  in  Indiana,  2  Blackf  229 ;  in  Georgia,  1  Kelly  243  -,  and  in  Texas,  24  Texas 
^^  But  in  Greo^a,  such  a  law  was  held  to  be  unconstitutional,  in  so  far  as  it 
*'*  ited  the  carrying  of  a  pistol,  or  other  weapon,  openly,   1  Kelly  243. 

i^Tbe  aek  5  May    1864    pnnisbes  this    March    1866  exten<jls  its  prorisions    to  the 
pee  vJkb  eommitted    in  the  coanty  of     county  of  Lazeroo.    Pard.  1419. 
Ford.    1321.    And  the  act   16 
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€onsptrac|{. 

I.  ProTisionB  of  the  Penal  Code.  IL  JadkiAl  decisioiii. 

I.  Act  81  March  1860.  Purd.  238. 

Sect.  127.  If  any  two  or  more  persons  shall  conspire  or  agree,  falselj  and  maB- 
ciously,  to  charge  or  indict  an  j  other  person,  or  cause  or  procure  him  to  be  charged 
or  indicted,  in  any  court  of  criminal  jurisdiction,  the  person  so  offending  shall  be 
guilty  of  a  misdemeanor,  and  on  conyiction  be  sentenced  to  pay  a  fine  not  exceed- 
ing one  thousand  dollars,  and  to  undergo  an  imprisonment,  either  at  labor  \ij 
separate  or  solitary  confinement,  or  to  simple  imprisonment,  not  exceeding  three 
years,  at  the  discretion  of  the  court 

Sect.  128.  If  any  tWo  or  more  persons  shall  falsely  and  malidously  conspre, 
and  agree  to  cheat  and  defraud  any  person,  or  body  corporate,  of  his  or  their  moneys, 
goods,  chattels  or  other  property,  or  to  do  any  other  dishonest,  malicious  and  ud- 
lawful  act,  to  the  prejudice  of  another,  they  snaU  be  guilty  of  a  misdemeanor,  and, 
on  conviction,  be  sentenced  to  pay  a  fine  not  exceeding  five  hundred  dollars,  and  to 
undergo  an  imprisonment,  by  separate  or  solitary  confinement  at  labor,  or  by  simple 
imprisonment,  not  exceeding  two  years. 

II.  The  offence  of  conspiracy,  according  to  all  the  authorities,  consists,  not  in 
the  accomplishment  of  any  unlawful  or  injurious  purpose,  nor  in  any  one  act  moring 
towards  that  purpose ;  but  in  the  actual  concert  and  agreement  of  two  ot  more 
persons  to  effect  something,  which  being  so  concerted  and  agreed,  the  law  r^ards 
as  the  object  of  an  indictable  conspiracy.   Whart.  Cr.  L.  §  2291  n.   2  P.  341. 

The  gist  of  a  conspiracy  is  the  unlawful  confederacy  to  do  an  unlawful  act,  or 
a  lawful  act  for  an  unlawnil  purpose.  And  the  offence  is  complete  when  the  ooq- 
federacy  is  made.  2  Mass.  8o7. 

All  who  accede  to  a  conspiracy  after  it  is  formed,  and  while  it  is  in  execuUoo, 
and  all  who,  with  knowledge  of  the  facts,  concur  in  the  plans  originally  formed,  and 
aid  in  executing  them,  are  fellow-conspirators.  Their  concurrence,  without  proof 
of  an  agreement  to  concur,  is  condusiye  against  them.  They  commit  an  offfeDce 
when  they  become  parties  to  the  transaction,  or  further  the  original  plan.  4  Wend. 
259.   1  Greenl.  Ey.  §  111,  238.  2  Ibid.  §  90.  Bright.  R.  148. 

A  combination  is  a  conspiracy  in  law,  wheneyer  the  act  to  be  done  has  a  ne«s- 
sary  tendency  to  prejudice  the  public,  or  oppress  indiyiduals,  by  unjustly  subject- 
ing them  to  the  power  of  the  confederates,  and  giying  effect  to  the  purposes  of  the 
latter,  whether  of  extortion  or  mischief.  Eyery  association,  therefore,  is  criminal, 
whose  object  is  to  raise  or  depress  the  price  of  labor  beyond  what  it  would  bring 
if  it  were  left  without  artificial  excitement.  Whart.  Cr.  L.  §  2291  n.  1  Jour.  Jorb. 
225.  Bright.  R.  36.  2  P.  59. 

A  confederacy  to  assist  a  female  infant  to  escape  from  her'  father's  control,  with 
a  yiew  to  marry  her  against  his  will,  or  to  seduce  her,  is  indictable  at  common  lav. 
Wh.  Cr.  L.  §  2317.   8  Burr.  1484.  1  Eng.  L.  &  Eq.  585.   2  H.  228. 

A  conspiracy  to  publish  a  libel,  or  to  defame  by  spoken  words  not  actionable, 
would  be  equally  a  subject  of  prosecution  by  indictment.  8  Barr  239,  per  Gibso.^, 
C.  J. 

A  conspiracy  to  commit  an  assault  and  battery  is  indictable.   5  C.  296. 

A  conspiracy  entered  into  to  induce  and  procure  others  to  do  an  act  prohibited, 
under  a  penalty,  by  statute,  is  a4  indictable  offence,  whether  the  object  were  effected 
or  not.   11  H.  355. 

All  conspiracies  to  injure  others,  by  preyenting,  obstructing  or  defeating  the 
course  of  public  justice,  by  fabricating  or  suppressing  eyidence,  are  indictable.  2 
Hill  282. 

A  conspiracy  is  in  its  nature  a  joint  offence ;  less  than  two  persons  cannot  be 
accused  of  it;  and  where  this  offence  is  charged,  the  court  cannot  award  a  separate 
trial.   2  Ash.  31. 

A  man  and  his  wife,  being  in  law  but  one  person,  cannot  be  conyicted  of  the 
same  conspiracy,  unless  other  parties  are  charged.     Whart. /Cr.  L.  §  2343. 
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The  wife  of  one  conspirator  is  not  a  competent  witness  either  for  or  against  the 
others.    2  Ash.  31. 

An  indictment  lies  for  any  conspiracy  to  vex  or  annoy  another — for  instance, 
to  hiss  a  play  or  an  actor,  right  or  wrong.  2  Campb.  369.  8  Barr  240,  per  Gib- 
I50N,  C.  J. 

To  constitnte  a  conspiracy,  the  purpose  to  be  effected  by  it  must  be  unlawful, 
either  in  respect  of  its  nature,  or  m  respect  of  the  means  to  be  employed  for  its 
accomplishment ;  and  the  intended  act,  where  it  has  not  a  common  law  name  to 
import  its  nature,  must,  in  order  to  show  its  illegality,  be  set  forth  in  the  indict- 
menu   5  Barr  65. 

Where  concert  is  part  of  a  criminal  act,  it  is  not  the  subject  of  indictment  as  a 
conspiracy  to  commit  the  act.  There  is  no  such  offence  as  a  conspbacy  between  a 
man  and  a  woman  to  commit  adultery.   2  H.  226. 


Ccnstahles. 

L  Of  Uieir  antiquity  and  general  duties.  VL  Datiee  in  regard  to  eleetlons. 

IL  Of  their  eleotion  and  qualification.  VII.  Actions^agaUiet  oonsublee. 

in.  Appointment  of  deputies.  YIII.  Miscellaneous  proTisions. 

17.  BemoTal  for  misconduct,  &o.  IX.  Judicial  decisions. 

Y.  Duties  and  liabilities  in  ciTil  cases.  X.  Forms  of  process. 

I.  Of  thi  antiquity  and  qkneral  duties  of  oonbtablss. 

If  the  great  antiquity  of  the  office,  or  the  extensive  powers  intrusted  to  him  who 
exercises  it,  could  inspire  men  faithfully,  and  with  a  single  eye  to  the  public  weal, 
to  discharge  the  duties  of  any  office,  then  would  the  duties  of  the  office  of  con- 
stable be  certainly  discharged  with  uprightness  and  a  conscientious  determination 
to  command  pubhc  respect  and  confidence.  All  the  old  English  law  books  are  full 
of  the  early  appointment  and  confidence  reposed  in  this  officer.  So  entirely  is  the 
origin  of  the  office  lost  in  the  mists  of  antiquity,  that  the  learned,  who  delight  in 
devoting  themselyes  to  such  inquiries,  have  been  unable  to  determine  whether  the 
origin  of  the  word  constable  was  to  be  ascribed  to  the  Saxon  language,  or  to  that 
of  Uie  eastern  empire.  The  later  writers  incline  to  the  latter  opinion.  Which  of 
them,  or  whether  either  of  them,  is  right,  is,  comparatiyely  to  ascertaining  the 
rights  and  duties  of  the  office,  a  matter  of  little  moment.  He  is  acknowledged  by 
the  law  to  be  "  one  of  the  most  ancient  officers  in  the  realm  for  the  conservation 
of  the  peace."   4  Inst.  266. 

Lord  Bacon  observes  that  though  the  high  constable's  authority  hath  the  more 
ample  circuit,  ^*  yet  I  do  not  find/'  says  he,  "  that  the  petty  constable  is  subordinate 
to  the  high  constable,  or  to  be  ordered  or  commanded  by  him."  '*  The  original  and 
proper  authority  of  a  high  constable,  as  such,  seems  to  be,"  says  Bums,  *<  the  venr 
same  and  no  otner  within  hb  hundred  as  that  of  the  petty  constable  within  his  vill 
(village),  and  therein  most  probably  he  is  coeval  with  the  petty  constable."  "  Every 
nigh  and  petty  constable  are,  by  the  common  law,  conservators  of  the  peace."  2 
Hawk.  P.  C.  98.  Dalt.  c.  I.  He  may  arrest  any  person  without  a  warrant  who  shall 
make  an  affray  or  assault  upon  another,  in  the  presence  of  the  carutabU :  and  if  it 
be  inconvenient  to  take  him  before  a  justice,  he  may  take  him  to  prison  until  ^e 
shall  find  surety  of  the  peace.  But  he  may  not  arrest  any  man,  on  the  complaint 
of  another ^  wimout  he  has  a  warrant.  In  the  discharge  of  these  highly  responsi- 
ble duties,  the  constable  should  be  especially  careful  never  to  permit  his  feelings 
to  be  enlisted,  or  his  passion  aroused.  Let  him  so  conduct  himself  that  every 
sensible  bystander  shall  be  disposed  to  take  part  with  him,  and  he  may  be  sure  that 
he  is  faithfully  discharging  his  duty. 

It  is  no  inconsiderable  evidence  of  the  confidence  and  authority  reposed  in  a 
constable,  that  *'  if  he  shall  be  assaulted  in  the  execution  of  his  office,  he  need  not 
go  hack  to  the  vail,  as  private  persons  are  bound  to  do ;  and,  if  in  the  striving 
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together  the  constable  kills  the  assailant,  it  is  no  felony ;  bat,  if  the  ooostabk  k 
killed,  it  shall  be  considered  premeditated  murder."  H.  P.  C.  37.  The  neeesdtj 
of  a  constable  being  temperate  in  all  his  habits,  is  manifest  from  the  power  reposed 
in  him.  A  habit  of  drunkenness  from  liquor,  or  passion,  should  disqualify  tnj 
man  from  being  elected  constable.  The  peace  and  safety  of  the  community  are 
greatly  endangered  when  committed  to  the  care  of  a  constable  of  quick  temper, 
violent  passions,  or  habits  of  intoxication.  In  thb  commonwealth,  where  the  people 
elect  the  constable  fVom  among  themselves,  the  election  of  such  a  constable  k  t 
reproach  to  the  whole  community.  Every  man,  woman  and  child,  in  the  district, 
is  interested  in  the  election  of  an  honest,  active  and  conscientious  man  as  consta- 
ble. *^  He  should  be  honest  to  execute  hb  office  truly,  without  malice,  affection  or 
partiality — he  should  have  knowledge  to  know  what  he  ought  to  do,  and  abilitj, 
as  well  in  estato  as  body,  that  he  may  intend  and  execute  his  office,  when  need  », 
diligently,  and  not  for  impotence  or  poverty  neglect  it"  Aged  persons,  incapable 
by  weakness,  should  never  be  elected  to  do  the  duties  of  this  uxTuous  office. 

In  Pennsylvania,  the  constable  exercises  all  the  common  law  rights  and  privileges 
which  that  officer  exercises  in  England,  except,  which  is  very  rare,  where  they  have 
been  modified  by  our  constitution  or  laws.  In  addition,  constables  in  Pennsylvania 
have  many  civil  duties  imposed  upon  them  by  acts  of  assembly,  which  are  unknown 
to  such  officers  In  England.  The  sheriff  is  the  executive  officer  of  the  courts  where 
lie  attends,  so  is  the  constable  the  executive  officer  of  the  alderman  or  justace  of 
the  peace  where  he  attends.  He  is  bound  to  serve  all  legal  process  which  the 
magistrate  shall  issue,  and  he  is  punishable  if  he  do  not  serve  it,  unless  he  be  able 
to  show  that  he  was  otherwise  officially  engaged  at  the  time  he  was  (»lled  upiHi  to 
execute  the  process. 

In  case  of  resistance  by  a  defendant  to  a  constable,  in  the  execution  of  civil 
process  issued  by  a  iustice  of  the  peace,  he  has  the  same  power  as  the  sheriff  to 
raise  the  power  of  tne  county  for  his  assistance.  There  is  as  much  reason  wbj 
constables,  in  enforcing  the  law,  should  be  invested  with  the  power  necessaiy  to 
put  down  xesistance  and  preserve  the  peace,  as  there  can  be  in  tiie  case  of  shenis. 
Acquiescence  in  the  laws  is  the  duty  of  every  citizen ;  and  in  a  gOTemment  of 
laws,  such  as  ours  emphatically  is,  it  is  the  duty  of  every  citizen  to  aid  in  their 
execution.  If  a  person  refaae  to  assist  the  constable,  when  required,  on  resistance 
being  made,  he  is  indictable  for  such  refusal.   5  Wh.  437,  440. 

II.  Election  and  quALinoATioN  of  constables. 

The  several  acts  that  have  been  passed  relating  to  the  election  of  oonstables  in 
the  different  boroughs,(a)  wards  (6)  and.  townships, (c)  in  the  several  counties  ia 
this  commonwealth,  shall  be  so  altered  and  construed  as  that  each  of  the  electors  of 
each  borough,  ward  and  township,  shall  annually  (ef)  vote  for  only  so  many  candi- 
dates for  the  office  of  constable  as  there  shall  be  persons  required  to  fill  said  office 
in  their  respective  boroughs,  wards  or  townships;  the  candidates  receiving  the 
highest  number  of  votes  shall  be  declared  elected;  and  all  existing  laws  incon- 
sistent with  this  section  be  and  they  are  hereby  repealed.  Act  9  April  1849,  §  3. 
Purd.  181. 

No  person  shall  be  eligible  to  any  township  office  unless  he  be  an  elector  of  the 
township  for  which  he  shall  be  chosen.   Act  16  April  1834,  §  84.   Purd.  963. 

The  election  for  the  said  township  officers  shall  be  held  during  the  same  hours, 
and  by  the  persons  appointed  to  hold  the  election  of  inspectors  and  assessors,  on  the 
third  Friday  in  March  of  every  year,  except  in  the  counties  of  Bradford,  Susqne- 
l^na.  Potter,  McKean,  Clearfield,  Lycomine,  Wayne  and  Pike,  the  township  elec- 
tions of  which  shall  be  held  on  the  third  Friday  in  February  of  every  year.(e)  Act 
2  July  1839,  §  63.   Purd.  963. 

(a)  Each  borough  to  elect  one,  by  act  8  creased,  the  number  of  oonstables  is  to  be 

April  1851,  }  16.   Purd.  119.  also  increased.   P.  L.  186. 

{b)  Each  ward  in  the  city  of  Philadelphia  (c)  Each  township  to  elect  one  by  act  15 

to  elect  two,  by  act  2  February  1854,  {  26.  April  1834.   Purd.  182. 

P.  L.  86.     By  act  25  March  1858.  the  nam-  (rf)  To  be  elected  for  five  years,  in  Phik- 

ber  of  constables  in   the  city  of  Philadel-  delphia,  by  act  IS  March  1664.    P.  L.  60. 

phia,  is  to  be  the  same  as  that  of  aldermen ;  («)  The  act  17  April  1869,  }  15,  proridea 

and  whenever  the  number  of  aldermen  is  in-  that  all  elections  for  dty,  ward,   borough, 
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The  nctiDg  constable  in  every  ward,  town,  township  or  district  in  this  common- 
wealth shall,  within  six  days  !ifter  the  election  for  a  constable  or  constables  has  been 
held,  give  notice  in  wntiug  to  the  person  or  persons  who  shall  be  chosen  of  his  or 
their  election  to  th<d  said  office ;  and  if  such  acting  constable  shall  neglect  so  to  do, 
he  shall  forfeit  to  the  commonwealth  the  penalty  of  sixty  dollars.  Act  1  March 
1799,  §6.   Purd.  182. 

It  shall  be  the  duty  of  every  person  elected  to  the  office  of  constable  in  any  town- 
ship, to  appear  on  the  first  day  of  next  court  of  quarter  sessions  of  the  same  county, 
to  accept  or  decline  such  office;  and  if  any  person  so  elected  and  duly  notified 
thereof,  shall  neglect  or  refuse  so  to  appear,  he  shall  forfeit  to  the  township  the 
Bum  of  forty  dollan,  to  he  levied  by  order  of  the  court.  Act  15  April  1834,  §  107. 
Purd.  182. 

The  court  to  which  a  return  as  aforesaid  shall  be  made,  shall  appoint  [one  of] 
the  persons  returned  to  be  constable  of  the  township  for  the  term  of  one  year  from 
the  date  of  his  appointment,  and  until  a  successor  shall  be  duly  appointed,  if  it  shall 
appear  to  the  satisfaction  of  the  court  that  he  possesses  a  freehold  estate  in  his  own 
right,  clear  of  all  incumbrances,  of  the  value  of  at  least  one  thousand  dollars,  or  if 
he  does  not  possess  such  freehold  estate,  he  shall  give  bond  with  at  least  one  suffi- 
cient surety,  to  be  approved  of  by  the  court,  in  Uie  sum  and  manner  hereinafter 
directed.   Aid.  §  108. 

If  the  electors  of  any  township  shall  fail  to  elect  [two]  persons  for  ihe  said  office, 
or  if  [both  of]  the  persons  returned  should  be  incompetent  with  respect  to  estate  or 
unable  to  give  the  required  security,  or  should  refxise  to  take  upon  themselyes  the 
said  office,  or  in  the  eyent  of  a  vacancy  in  the  office,  by  death  or  otherwise,  it  shall 
be  the  duty  of  the  said  court  to  appoint  some  other  respectable  person  possessing  a 
freehold  estate  of  the  value  aforesaid,  or  who  shall  give  the  security  required,  to 
serye  as  constable  until  the  next  annual  election^  and  until  a  successor  be  duly 
appointed.   Ibid.  §  109. 

If  any  person  who  shall  be  duly  elected  and  appointed  a  constable,  or  who  shall 
be  appointed  as  such  by  the  court  in  the  cases  hereinbefore  mentioned,  and  who 
shall  possess  a  freehold  estate  of  the  value  aforesaid,  shall  refuse  or  neglect  to  take 
upon  himself  the  said  office,  or  shall  not  procure  a  deputy  to  undertake  the  duties 
thereof,  be  shall  be  fined  by  the  court  in  the  sum  of  forty  dollars,  for  the  use  of  the 
proper  township.   Ibid.  §  110. 

Provided^  That  no  person  shall  be  liable  to  the  penalty  aforesaid  who  shall  have 
senred  personally  or  by  deputy  in  the  office  of  constable  of  the  same  township  within 
fifteen  years  of  his  said  election  or-  appointment,  or  haying  been  elected  or  appointed 
within  that  period  shall  have  paid  the  penalty  aforesaid.   Ibid.  §  111.  I 

The  bond  to  be  given  by  a  constable  shall  be  in  such  sum  not  less  than  five 
hundred  dollars,  nor  more  than  three  thousand  dollars,  as  the  court  shall  direct,  and 
shall  be  taken  by  the  clerk  of  the  court  (a)  in  the  name  of  the  commonwealth,  with 
conditions  (6)  for  the  just  and  faithful  discharge  by  the  said  constable  of  the  duties 
of  his  office )  and  such  bond  shall  be  held  in  trust  for  the  use  and  benefit  of  all  per- 
sons who  may  sustain  injury  from  him  in  his  official  capacity  by  reason  of  neglect 
of  duty, (c)  and  for  the  like  purposes  and  uses  as  sheriffis'  bonds  are  given  and  held.(cQ 
Ibid.  I  112. 

towiuhip  and  election  officers,  shall  hereafter  the  approriog  and  filing  of  it  be  shown,  it  will 

be  held  on  the  second  Tuesday  of  October,  be  presumed.   7  Barr  241.    See  2  S.  &  R.  420. 

subject  to  all  the  provisions  of  the  laws  regn-  (6)  A  condition  that  a  constable  shall  *<  exe- 

Uting  the  election  of  snch  oflBcers,  not  incon-  cnte  all  writs  and  process  to  him  directed,*' 

listent  with  that  act ;   and  that  the  persons  is  not  greater  than  required  bjr  law.     7  Barr 

elected  to  snch  offices  at  that  time  shall  take  240. 

their  places  at  the  expiration  of  the  terms  of  (c)  A  party  aggricTed  may  either  bring  sait 

the  persons  holding  the  same  at  the  time  of  on  the  bond,  or  proceed  against  the  constable 

such  election.    Pnrd.  1557.    By  act  SI  March  nnder  the  19th  section  of  the  act  20  March 

1870,  {  9,  the  regular  elections  fbr  mayor,  1810.     6  8.  &  R.  245.     8  8.  &  R.  414.    3 

oooncilmen,  municipal  and  ward  officers  of  W.  208.    4  W.  217. 

the  city  of  Allegheny  are  to  be  held  on  the  {d)  The  sureties  are  liable  for  the  act  of 

second  Tuesday  of  December.    P.   L.   718.  the  officer  in  lerying  upon  the  goods  of  a 

And  by  act  31  March  1870,  such  officers  are  stranger.     6  W.  &  8.  513.     5  B.  184.    For 

to  be  elected  in  the  city  of  Pittsburgh  on  the  money  collected  under  a  landlord's  warrant, 

first  Tuesday  of  December.    P.  L.  731.  4  P.  L.  J.  180.    And  for  money  collected  on 

(a)  If  it  be  found  among  the  records  of  the  a  warrant  against  the  constable  of  an  adjoin- 

office  in  its  proper  place,  though  no  entry  of  ing  township.    7  8.  ft  R.  349.    A  judgment 
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Suits*  against  ihe  sareties  mentioned  in  the  3d  section  of  this  act  shall  not  b« 
sustained,  unless  the  same  be  instituted  within  three  years  after  the  date  of  sncb 
obligation.   Act  29  March  1824,  §  4.   Purd.  182. 

In  every  case  in  which  any  pecuniary  penalty  or  forfeiture  is  imposed  by  thb  act, 
the  proceedings  for  the  recovery  of  the  same  shall  be  by  indictment  in  the  court  of 
quarter  sessions  of  the  proper  countv,  or  to  be  recovered  as  debts  of  equivalent  amoont 
are  by  law  recoverable,  unless  herein  otherwise  specially  provided :  Provided  alwa^, 
That  aldermen  or  justices  of  the  peace  shall  not  have  jurisdicdon  of  any  suit  or 
action,  for  the  recovery  of  any  penaJty  imposed  by  this  act  for  official  miscondiet, 
and  that  such  suit  or  action,  when  brought  in  the  court  of  ccnnmon  pleas  of  the 
proper  county,  shall  have  a  preference  for  trial  over  all  other  actions.  Act  15  April 
1834,  §115.   Purd.  182. 

Nothing  in  this  act  contained  shall  be  so  construed  as  to  repeal  any  special  pro- 
vision heretofore  made  by  law,  for  any  city,  borough,  district  or  township  in  this 
commonwealth.  Ibid.  §  116. 

in.  Appointment  of  deputies. 

No  deputy  (a)  shall  be  appointed  by  any  constable,  either  by  general  or  partiil 
deputation,  without  the  approbation  or  the  court  of  quarter  sessions  of  the  proper 
county  first  had  and  obtained,  except  the  same  be  made  specially,  in  some  civil  suit 
or  proceeding,  at  the  request  and  risk  of  the  phontiff  or  his  agent.  Act  15  April 
1834,  §113.   Purd.  182.  1 

In  the  event  of  the  death,  inability  or  reftisal  to  act  of  his  deputy,  the  constable 
of  any  township  may,  with  the  approbation  of  any  one  of  the  judges  of  the  court 
of  quarter  sessions  of  the  same  county,  appoint  another  deputy,  with  fiill  autho- 
rity (6)  to  act  as  such  until  the  next  reguliur  sessions  of  such  court,  and,  fot  the 
acts  of  such  deputy,  (c)  the  constable  and  his  sureties  shall  be  liable  as  in  other 
cases,  and  in  every  such  case  the  constable  shall  file  a  written  copy  of  such  depu- 
tation in  the  office  of  the  clerk  of  the  court  of  quarter  sessions  of  such  oountj. 
Ibid.  §  114. 

lY.  Removal  for  misoonduot,  sto. 

The  courts  of  quarter  sessions  of  each  county  shall  have  full  power,  on  petitioa 
of  any  surety  of  any  constable,  setting  forth  the  complaint,  and  verified  by  affidavit 
to  inquire  into  official  conduct  of  such  constable,  and  in  all  cases  where  said  court 
shall  be  satisfied  that  from  habits  of  intemperance  or  neglect  of  duty,  any  con- 
stable is  unfit  and  incompetent  to  discharge  his  official  duties,  it  shall  be  lawful  for 
said  courts,  respectively,  to  decree  the  removal  of  such  constable  from  office,  unless 
such  constable  gives  such  additional  surety  as  the  court  may  direct,  and  to  appoint 
a  suitable  person  to  fill  the  vacancy  who  shall  have  a  freehold  estate  worth  at  lea?t 
one  thousand  dollars  bevond  incumbrance,  or  give  security,  as  in  other  cases  of 
constables,  to  continue  in  office  until  the  next  succeeding  elecUon  for  constable, 
and  until  a  successor  be  duly  qualified ;  and  in  all  cases  where  any  constable,  elected 
or  appointed,  shall  not  have  given  security,  and  has  so  neglected  his  business,  or 
the  situation  of  his  estate  is  such  as  to  render  it  unsafe  to  intrust  him  with  the 
exetrution  of  official  duties,  the  said  courts  shaU  also  have  power  to  require  such 
constable  to  give  security  in  the  same  sum  and  in  the  same  manner  required  by 
law  from  other  constables  who  have  not  such  estate  as  exempts  them  from  giving 
security,  and  such  security  thus  given  shall  be  for  the  same  uses  and  as  valid  io 
law  as  the  security  given  by  said  other  constables,  and  in  default  of  giving  such 

agidnst  the  constable  for  official  misconduct,  so  appointed  can  execote  all  proocM.  8  P.  R. 

is  conolueiTe  asainet  the  sureties  as  to  the  286. 

misoonduot  and  the  extent  of  the  damage.  (e)  A  constable  would  be  liable  for  the  mi«- 

17  S.  &  B.  854.    8  W.  898.    5  Wh.  144.   7  feasance  of  a  depnty  who  derived  hia  autho- 

Barr  240.    But  they  may  take  advantage  of  rity  from  a  speoiil  depotation  made  bj  his 

any  defence  personal  to  themselves.   17  8.  &  deputy.   0  W.  489.    But  one  who  employs  % 

B.  854.  special  constable,  deputed  at  his  own  instaaec, 

(aj  A  constable  who  has  appointed  a  deputy,  must  bear  the  consequences  of  his  misfeaaanoe, 

Is  still  capable  to  act  and  execute  process.  8  as  that  of  any  other  servant  employed  by  him. 

P.  R.  286.  Ibid.                          ^            . 

'    (6)  A  general  deputy  of  a  constable  when  Digitized  by  vjOOQ IC 
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Mearitj  within  gnch  time  aa  the  said  court  shall  adjudge  reasonable,  said  court 
fiball  decree  the  removal  of  such  constable  from  office,  and  fill  the  vacancy  in  the 
same  manner  as  is  provided  herein  for  cases  of  constables  incompetent  to  act  from 
habits  of  intemperance.   Act  27  May  1841,  §  14.   Purd.  188. 

Y.  Thiir  dutibs  and  liabilities  in  oiyil  oases. 

Every  justice  of  the  peace  rendering  judgment  as  aforesaid,  shall  receive  the 
amount  of  the  judgment,  if  offered  by  the  defendant  or  his  agent,  before  execution, 
and  pay  the  same  over  to  the  plaintiff  or  his  agent  when  requbed ;  for  which  ser 
vice  he  shall,  if  exceeding  five  dollars  and  thirty-three  cents,  be  allowed  [twenty- 
five  cents]  by  the  defendant,  in  addition  to  his  usual  fees ;  (a)  and  if  the  said  justice 
shall  neglect  or  refuse  to  pay  over  on  demand  the  money  so  received,  to  the  plain- 
tiff or  his  agent,  such  neglect  or  refusal  shall  be  a  misdemeanor  in  office ;  and  if 
the  amount  of  the  judgment  is  not  paid  to  the  justice  as  aforesaid,  he  shall  grant 
execution,  if  required  by  the  plaintiff  or  his  agent,  thereupon,  if  for  a  sum  not 
exceeding  five  dollars  and  thirty-three  cents,  forthwith,  and  for  any  further  sum, 
after  the  time  limited  for  the  stay  of  ihe  same ;  which  execution  shall  be  directed 
to  the  constable  of  the  ward,  district  or  township  where  the  defendant  resides,  or 
the  next  constable  modt  convenient  to  the  defendant,(6)  commanding  him  to  levy 
the  debt  or  demand,  and  costa,  on  ihe  defendant's  goods  and  chattels;, and  by 
virtue  thereof  shall,  within  the  space  of  twenty  days  next  following,  expose  the 
same  to  sale,  by  public  vendue,(c)  having  given  due  notice  of  the  same  by  at  least 
three  advertisements,(c^  put  up  at  the  most  public  places  in  his  township,  ward  or 
district,  returning  the  overplus,  if  any,  to  the  defenoant ;  [and  for  want  of  sufficient 
distress,  to  take  the  body  of  such  defendant  into  custody,  and  him  or  her  convey 
to  the  common  jail  of  the  county ;  and  the  sheriff  or  keeper  of  such  jail  is  hereby 
directed  to  receive  the  person  or  persons  so  taken  in  execution,  and  him,  her  or 
them  safely  keep,  until  the  sum  recovered  and  interest  thereon  accrued  from  the 
date  of  the  judgment,  together  with  costs,  be  fully  paid,  and  in  default  of  such 
keeping  to  be  liable  to  answer  the  damage  to  the  party  injured,  as  is  by  law  pro- 
vided in  case  of  escapes ;]  (e)  or  in  case  no  goods  and  chattels  can  be  found,  and 
the  defendant  be  possessed  of  lands  or  tenements,  the  plaintiff  may  waive  impri- 
soning the  defendant,  and  proceed  by  a  transcript  to  the  prothonotary  aforesaid : 
Provided^  That  executions  against  executors  or  administrators  shall  only  be  for  the 
assets  of  the  deceased.   Act  20  March  1810,  §  11.   Purd.  183. 

In  all  cases  where  a  constable  levies  an  execution  issued  from  a  justice,  of  the 
peace,  he  shall  indorse  the  goods  or  chattels  so  levied  on  the  execution  or  schedule 
thereto  annexed,  which  levy  shall  be  a  lien  on  such  chattels  for  twenty  days  after 
levying  ihe  same,  and  no  longer  ]  and  the  constable  making  such  levy  is  hereby 
authorised  and  empowered  to  take  a  bail-bond  in  the  following  or  like  words,  viz. : 
"  TFc,  A.  B.  and  C,  D.^or  either  ofui,  are  held  and  firmly  bound  unto  E,  F.^  con- 

ftabky  in  the  9um  of ,  upon  condition  that  the  said  A.  B,  shaU  deliver  unto  E. 

F,  aforesaid  the  following  goods  and  chattels        .,  on  the  — ^  day  of ,  at  the 

(a)  For  the  fees  allowed  fbr  this  service  bis  official  capacity  by  the  justice.  2  Barr 

by  the  present  fee-bills,  see  ante  p.  107,  49. 

note  A.  (e)  A  sale  to  the  plaintiff,  no  person  but 

(k)  It  is  the  universal  practice  for  justices  the  constable  being  present,  is  illegal  and 

to  issue  their  warrants  and  executions  to  any  void.   8  H.  90.    A  constable  has  no  right  to 

coQBtable  within  the  county.  7  8.  &  R.  858-4.  conduct  a  sale  under  an  execution  in  a  pub- 

And  the  sureties  of  such  constable  are  respon-  lie  street,  to  the  obstruction  of  the  people : 

sible  for  their  due  execution.   Ibid.    A  war-  such  act  is  indictable  as  a  public  nuisance. 

rant  issued  to  • ,  constable,  if  executed  by  18  S.  k  R.  408.    It  is  his  duty  to  deliTer 

the  proper  constable,  is  good.   6  B.  128.   The  possession  to  the  purchaser,  but  having  done 

justice  is  to  judge  who  is  the  constable  most  so,  his  duty  in  reference  to  the  goods  is  at  an 

convenient  to  the  defendant.   18  S.  k  R.  886.  end.   2  Phila.  R.  89. 

But  a  sale  by  a  constable  of  one  township,  (d)  If  he  sell  any  portion  of  the  goods 

under  an  execution  directed  to  the  constable  without  levy  or  advertisement,  he  is  liable.  1 

of  another  township,  passes  no  title  to  the  Barr  288. 

property;  he  is  a  mere  trespasser.   8  Barr  («)  Since  the  act  to  abolish  imprisonment 

^9.    And  the  sureties  are  only  responsible  for  debt,  no  execution  can  issue  against  the 

where  the  execution  is  delivered  to  him  in  body  in  oases  of  contract.            r^^^^T^ 
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house  of ,  which  ts  taken  in  execution  at  the  suit  of  G.  H.  again$t  A.  B.,  orpatf 

the  amount  of  the  said  execution  with  costs,      Witneu  our  hands  and  seals  this 

dajf  of ."    But  if  the  said  defendant  shall  not  deliver  the  chattels  so  specified 

in  such  bond,  or  pay  the  amount  of  such  execution,  the  constable  may  then  pro- 
ceed to  the  sale  of  such  goods  or  chattels  so  levied,  Provided,  the  lien  created  by 
such  levy  be  not  expired;  but  should  the  lien  be  expired,  the  justice  may  issue  zn 
alias  execution,  which  may  be  proceeded  on  as  aforesaid,  or  the  constable  taking 
such  bond  may  assign  it  to  the  plaintiff,  who  may  recover  the  same  before  any  jus- 
tice of  the  peace  without  stay  of  execution :  'Provided  always,  That  any  oonsUbk 
taking  such  bail  shall  be  aocouatable  to  the  plaintiff  for  the  sufficiency  thereof, 
notwithstanding  such  assignment.   Ibid.  §  18. 

Whenever  a  constable  shall  levy  on  the  goods  and  chattels  of  a  defendant  at  k 
directed  by  the  11th  section  of  the  act  to  which  this  is  a  supplement,  he  shall 
indorse  the  time  of  such  levv  on  the  execution,  and  no  execution  issued  by  a  ja^ 
lice  of  the  peace  shall  be  a  hen  on  the  property  of  the  defendant  before  levy  made 
thereon.  Act  28  March  1820,  §  4.  Purd.  184. 
^  In  all  oases  where  any  constable  shall  collect  or  receive  the  debt,  interest  and 
y    costs,  or  any  part  thereof  of  any  execution,  it  shall  be  his  duty  to  make  oat  and 

5  deliver  to  the  defendant  or  defendants  in  such  execution  a  bill  6f  particulars  of 
his  fees  and  charges,  together  with  a  receipt,  signed  bv  him  for  the  same,  if  paid ; 
and  if  any  constable  shall  neglect  or  refuse,  upon  application  to  him  made  by  the 
party  interested,  to  give  such  bill  or  receipt,  he  shall,  for  such  neglect  or  refusal 
'j  forfeit  and  pay  the  sum  of  ten  dollars,  to  be  recovered  in  the  manner  and  for  the 
use  prescribed  in  the  act  to  which  this  is  a  supplement.  Act  28  March  1820,  §  3. 
.     Purd.  184. 

On  the  delivery  of  an  execution  to  any  constable,  an  account  shall  be  stated  io 
%      the  docket  of  the  justice,  and  also  on  the  back  of  the  execution,  of  the  debt,  interegt, 
**       and  costs ;  from  which  the  said  constable  shall  not  be  discharged,  but  by  producing 
to  the  justice,  on  or  before  the  return  day  (a)  of  the  execution,  the  receipt  of  the 
;^        plaintiff,  or  such  other  return  as  may  be  sufficient  (&)  in  law;  and  in  case  oft 
false  return,  or  in  case  he  does  not  produce  the  plaintiff's  receipt,  on  the  return  day, 
or  make  such  other  return  as  may  be  deemed  sufficient  by  the  justice,  he  shall  issue 
a  summons  directed  for  service  to  a  constable,  or  to  some  other  fit  person  who  shall 
\^  consent  to  serve  the  same,  and  having  so  consented,  by  accepting  of  such  procea:, 

shall  be  bound  to  execute  the  same,  under  a  penalty  of  twenty  dollars,  to  be  recovered 
V  as  other  fines  are  recoverable  by  this  act;  but  should  not  a  constable,  or  other  fit 

person  conveniently  be  found  to  serve  the  process  as  aforesaid,  the  justice  shall  di- 
rect it  to  a  supervisor  of  the  highways  of  the  township,  ward  or  district,  where  such 
constable  resides,  whose  duty  it  shall  be  to  serve  the  same  under  the  penalty  afore- 
said ;  commanding  the  constable  to  appear  before  him  on  such  day  as  shall  be  men- 
"^  tioned  in  the  said  summons,  not  exceeding  eight  days  from  the  date  thereof,  aod 

then  and  there  show  cause  why  an  execution  should  not  issue  against  him  for  the 
amount  of  the  first  above-mentioned  execution;  and  if  the  said  constable  either 
«       neglects  to  appear,  on  the  day  mentioned  in  such  summons,  or  does  not  show  suf- 
ficient cause  (c)  why  the  execution  should  not  issue  against  him,  then  the  justioa 

(a)  The  mere  omisBion  to  return  the  exeou-  the  issuing  of  a  subsequent  execution  does 

tion  within  twenty  days,  will  not  render  the  not  discharge  the  constable  from  the  liability 

constable  liable,  if  he  have  sufficient  cause  for  incurred.  2  W.  &  8.  229.  In  an  action  against 

the  delay.   6  W.  &  S.  534.  a  constable  for  an  insufficient  return,  ii  is 

(6)  Of  the  sufficiency  of  the  return,  the  not  competent  for  him  to  prove  that  the  pro- 
justice  must  judge  in  the  first  instance,  but  perty  levied  on  did  not  belong  to  the  defend- 
his  decision  is  subject  to  review ;  aod  the  ant  in  the  execution.  If  he  have  reason  to 
iretum  must  be  in  writing.  6  W.  &  S.  457.  8  doubt  about  the  ownership ofit,  he  may  requirt 
W.  220.  4  Wh.  56.  And  see  1  Ash.  26,  160.  the  plaintiff  to  indemnify  him;  and  if  be 
1  M.  210.  The  constable  cannot  discharge  refuse  to  sell,  not  having  done  so,  he  becomes 
the  defendant  from  liability,  by  the  settle-  liable.  8  W.  220.  The  plaintiff  is  not  boaml 
ment  of  an  account  of  previous  money  trans-  to  offer  an  indemnity  before  it  is  required  H/ 
actions  with  himself,  and  passing  receipts,  no  the  officer ;  nor  will  every  fHvolous  object ioa 
money  being  actually  paid.   2  R.  199.  protect  him,  as  he  will  be  liable  for  a  fals« 

(c)  It  is  a  good  defence  that  the  judgment  return,  unless  there  was  reasonable  ground  i<s 

was  paid  before  the  execution  issued ;   but  apprehension  that  he  would  be  c'ndangered  b; 
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shall  enter  judgment  against  sncli  constable,  for  the  amount  of  the  first  above-men- 
tbned  execution,  together  with  costs,  on  which  judgment  there  shall  be  no  stay  of 
execution,  and  upon  application  of  the  plaintiff  or  his  agent,  the  said  justice  shall 
issue  an  execution  against  the  constable  for  the  amount  of  such  judgment,  which 
execution  maj  be  directed  to  any  constable  of  the  county,  or  other  fit  person  accept- 
ing thereof,  or  to  a  supervisor,  as  aforesaid,  whose  duty  it  shall  be  to  execute  the 
same:  Provided alxcayt^  That  nothing  in  this  act  contained  shall  in  any  manner 
impair  or  alter  the  proceeding  as  heretofore  established  with  regard  to  insolvent 
debtors,  and  their  discharge  on  a  full  surrender  of  their  property.  Act  20  March 
1810,  §  12.  Purd.  184. 

So  much  of  the  act  entitled  '*  An  act  to  amend  and  consolidate  with  its  supple* 
ments,  the  act  entitled  <  An  act  for  the  recovery  of  debts  and  demands  not  exceed- 
ing one  hundred  dollars  before  a  justice  of*  the  peace,  and  for  the  election  of 
constables,  and  for  other  purposes,'"  passed  the  20th  of  March  1810,  as  provides 
that  the  justice  shall  enter  judgment  against  a  constable  for  the  amount  of  an 
execution  together  with  costs,  on  which  judgment  there  shall  be  no  stay  of  execu- 
tion, shall  not  be  construed  to  deprive  Uie  constable  of  the  right  of  appeal  (a) 
to  the  court  of  conunon  pleas  of  the  proper  county,  upon  such  conditions  ana  under 
fike  limitations,  as  in  the  case  of  other  defendants.  Act  18  October  1840,  §  12. 
Purd.  184. 

Id  all  cases  where  judgment  shall  be  rendered  by  an  alderman  or  justice  of  the 
peace,  against  any  constable  in  this  commonwealth,  under  the  12th  section  of  the  act 
to  which  this  is  a  further  supplement,  in  addition  to  the  remedies  provided  by  the 
existing  laws,  it  shall  )>e  lawful  for  the  plaintiff  or  plaintiffs,  his,  her  or  their  legal 
representatives,  to  take  out  a  transcript  of  such  judgment,  and  file  the  same  in  the 
office  of  the  prothonotary  of  the  court  of  common  pleas  of  the  proper  county ;  and  it 
shall  be  the  duty  of  the  prothonotary, (2>)  at  the  request  of  such  plaintiff  or  pbin- 
ti&,  to  issue  a  fieri  facuu  or  capias  ad  satiifaciendumy  against  such  constable,  to 
be  proceeded  in  as  in  other  oases )  or  the  said  plaintifis  may  apply  to  the  court 
of  common  pleas,  who  shall  have  power  to  issue  an  attachment  against  such  con- 
stable :  Providedy  That  such  proceedings  shall  in  no  case  be  deemed  or  construed 
to  exonerate  the  surety  or  sureties  of  such  constable.  Act  29  March  1824,  §  2. 
Purd.  184.  ^ 

Where  any  constable  shall  refuse  or  neglect  to  pay  over  to  the  defendant  or 
defendants,  his  or  their  agent  or  legal  representatives,  the  overplus  money  which  he 
or  his  deputy  may  have  made  or  received  upon  any  execution  or  executions,  then 
and  in  such  case  the  party  or  parties  aggrieved,  may  apply  to  the  alderman  or  justice 
of  the  peace  who  issued  the  process,  who  shall  thereupon  proceed  against  such  con- 
stable m  the  manner  prescribed  by  the  12th  section  of  the  act  to  which  this  is  a 
supplement,  in  cases  where  the  constable  makes  a  false  return,  or  neglects  to  return 
the  execution ;  and  if  upon  such  proceedings,  the  justice  shall  receive  the  overplus 
money,  or  if  it  shall  be  voluntarily  paid  to  him  at  any  time  by  the  constable,  he  shall, 
in  either  case,  pay  over  the  same  to  the  defendant  or  defendants,  or  his  or  their  agent 
or  legal  representatives,  without  any  fee  for  making  such  payment.  Act  28  March 
1820,  §  2.   Purd.  185. 

If  any  constable  shall  receive  money  by  virtue  of  an  execution  or  other  process, 

the  levy  and  sale.    Ibid.    If  he  refbse  to  prove  that  the  defendant  had  no  property,  or 

reeelTe  a  bond  of  indemnity  on  the  ground  that  the  defendant's  wife  had  died  the  night 

that  the  eeourity  is  inaufficient,  and  deolftre  before  he  proceeded  to  execute  the  writ,  in 

that  be  will  not  proceed  unless  certain  per-  eonseqaenoe  of  which,  through  feelings   of 

iiOQs  named  by  him   are   given  as  sureties,  humanity,  he  failed  to  execute  it.   7  Leg.  Int. 

this  is  equiTalent  to  a  refbsal  to  execute  the  183.  8  Am.  L.  J.  129.     Mor  can  the  constable 

vrit,  and  dispenses  with  the  tender  of  further  disobey  the  execution,  where  the  justice's  pro- 

Becority.  2  Phila.  R.  288.  If  he  have  accepted  ceedings  are  irregular ;  as  where  the  justice 

indemnity  ft'om  the  plaintiff  under  a  claim  to  had  proceeded  by  attachment,  without  taking 

the  property  levied  on  made  by  a  third  party,  a  legal  bond.    11  Leg.  Int.  126-7. 

he  is  bound  to  proceed,  and  is  ee^pped  1)rpm  (a)  The  plaintiff  as  well  as  the  constable  is 

showing  that  the  goods  did  not'>i|9i^  t^  the  entitled  to  an  appeal.   4  W.  &  S.  278. 


defendant  2  H.  610.    And  where  the  execu-        (6)  A  previous  execution  by  the  justice  is 
tion  has  not  been  returned  within  the  time    not  necessary.   8  W.  278. 
iifflited,  it  is  incompetent  for  the  constable  to 
17 
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.4*  ^     and  shall  negleot  or  refuse  upon  application  to  him  made  by  ihe  party  interested, 
^^  to  pay  the  amoant  thereof  to  the  party  entitled  to  receive  the  same,  (xr  to  bky 

-^  her  or  their  agent  or  legal  representatives :  he  shall  be  deemed  guilty  of  a  miade- 

meanor  in  office,  and  npon  conviction  thereof  in  the  court  of  general  quarter  aei- 
/^  sions  of  the  peace  of  the  proper  county,  he  shall  be  sentenced  to  pay,  at  the  dis- 

cretion of  the  court,  a  fine  of  not  less  than  twenty  dollars,  nor  exoeedine  one  hondred 
dollars,  and  shall  stand  committed  until  the  money  so  withheld  shaU  be  paid,  to- 
gether with  the  interest,  fine  and  costs,  and  moreover,  shall,  for  seven  years  there- 
i  af\«r,  be  incapable  of  holding  the  office  of  constable,  or  the  appointment  of  deputj- 

*  constable.   Ibid.  §  7. 

Any  constable  who  has  or  may  hereafter  give  security  ameably  to  law  for  dw 
faithful  performance  of  the  duties  of  his  office,  and  afterwards,  on  neglecting  or  re 
fusing  to  perform  such  duties,  shall  have  judgment  rendered  against  him  for  such 
neglect  or  refusal,  and  on  being  prosecuted  for  the  recovery  of  such  Judgment,  be- 
comes insolvent,(a)  abandons  his  country,  or  from  any  other  reason  it  becomes 
impracticable  for  such  judgment  or  judgments  to  be  recovered  from  such  coostable 
as  aforesaid,  or  where  a  constable  makes  such  default,  and  abandons  his  oountry 
before  judgments  are  had  against  him,  then  and  in  such  cases  only  the  justice  (6) 
before  whom  the  judgment  or  judgments  stand  unpaid  shall  be  and  is  hereby  au- 
thorized and  empowered  to  issue  a  scire  faciasy  and  proceed  against  such  baD(€)  for 
the  recovery  of  judgments  had  as  aforesaid,  in  the  manner  that  constables  are  now 
suable,  saving  only  the  right  of  appeal  to  such  sureties.  Act  20  March  1810,  §  19. 
Purd.  185. 

In  all  cases  where  any  constable  has  been  or  shall  be  intrusted  with  the  exeoution 
of  any  process,  for  the  collection  of  money,  and  by  neglect  of  duty  has  failed  or  shall 
fail  to  collect  the  same,  by  means  whereof  the  bail  or  security  for  such  constable  shall 
be  compelled  to  pay  the  amount  of  any  judgment  or  judgments ;  such  payment  shall 
vest  in  the  person  or  persons  paying  as  aforesaid,  the  equitable  interest  m  such  judg- 
ment or  judgments,  and  the  amount  due  upon  any  such  judgment  or  judgments  may 
be  collected  in  the  name  of  the  phuntiff  or  plaintiffs  for  the  use  of  such  person  iff 
persons-Cc^)   Act  24  April  1829,  §  3.   Purd.  185. 

It  shall  not  be  lawful  for  any  deputy-constable,  or  yy  person  or  persons  at  his 
direction  or  request,  and  for  his  use  either  directly  or  indirectly,  to  purchase  any 
goods,  wares  or  merchandise  taken  in  execution  and  sold  by  the  principal  of  such 
deputy-constable ;  nor  shall  it  be  lawful  for  any  constable,  or  for  any  person  ai  his 
request  and  for  his  use,  in  any  township,  city  or  dbtrict  in  which  there  are  more 
constables  than  one,  to  purchase  any  goods,  wares  or  merchandise  taken  in  execution 
and  sold  by  any  other  constable  withm  such  township,  city  or  district ;  and  if  any 
constable,  deputy-constable  or  other  person  shall  be  convicted  before  the  justices  of 
the  oourt  of  general  quarter  sessions  of  the  peace  of  offendine  against  or  violating 
any  of  the  provisions  of  this  section,  he,  she  or  they  so  offending,  upon  conviction 
thereof,  shall  forfeit  and  pay,  at  the  discretion  of  the  court,  any  sum  not  less  than 
twenty  dollars  nor  exceeding  one  hundred  dollars,  the  one  half  whereof  shall  be 
paid  to  the  person  informing,  and  the  other  half  to  the  use  of  this  commonwealth, 
and  moreover,  shall  for  seven  years  thereafter  be  incapable  of  holding  the  office 
of  constable  or  the  appointment  of  deputy-constable.  Act  28  March  1820,  §  6. 
Purd.  185. 

No  sheriff*,  constable  or  other  officer  shall  sell  or  dispose  of,  by  way  of  venaue, 
at  any  place  or  places,  within  two  miles  of  the  statehouse,  in  the  city  of  Philadel- 
phia, or  within  the  chartered  limits  of  the  city  of  Pittsburgh,  any  lands,  tenements, 

(a)  His  intoWenoy  may  be  established  by  section,  is  not  taken  away  by  the  acts  giriiig 
parol  evidence.  7  W.  292.  8  W.  898.  The  jurisdiction  to  the  common  pleas  in  suits  on 
law,  in  such  case,  requires  no  higher  standard  constables*  bonds.  6  8.  &  B.  245.  8  8.  &  R. 
of  diligence  than  the  ordinaiy  application  of  414.   8  W.  208.   4  W.  217. 

its  own  process.  6  C.  176.     But  a  return  of  (c)  The  constable  need  not  be  Joined.   8  W. 

nidla  b<ma,  to  an   execution   issued  by  the  208. 

iustice,  is  not,  in  itself,  sufficieot  evidence  of  {d)  The  constable  who,  through  negle^  of 

insolvency,  as  he  may  have  real  estate.   7  W.  duty,  becomes  liable  for,  and  is  compelled  to 

298.    6  C.  210.  pay  the  amount  of  an  execution,  has  no  sneh 

(b)  The  jurisdiction  of  justices,  under  this  right.   6  W.  228.   7  W.^958       , 
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goods  or  obattels,  other  tlian  such  as  are  taken  id  execution  and  liable  to  be  sold  by 
order  of  law,  or  distrained  for  rent  in  arrears;  and  if  any  sheriff  or  constable  or 
other  officer  frandulently  or  wilfully  violate  or  evade  this  provision  of  this  act,  it 
shall  be  deemed  to  be  a  misdemeanor  in  office,  for  which  the  offender  may  be  prose- 
cuted by  indictment,  in  any  court  of  competent  jurisdiction.  Act  1  April  1826,  §  7. 
Purd.  186. 

In  all  suits  which  may  hereafter  be  instituted  in  any  court  of  this  commonwealth, 
in  which  the  sheriff  of  any  county  may  be  a  party,(a)  when  there  is  no  coroner  in 
commission  to  serve  process,  it  shall  be  kwful  for  any  constable  in  the  county  where 
the  process  has  been  issued  to  serve  the  same,  and  to  perform  the  duties  in  relation 
thereto,  which  coroners  are  authorized  to  do  under  the  kws  of  this  commonwealth. 
Act  22  A^  1860,  §19.  Purd.  186. 

YI.    ThKIR  duties  in  RKQARD  to  ILECnONS. 

It  shaU  be  the  duty  of  the  constable  or  constables  of  each  township,  ward  and 
district,  at  least  ten  days  before  the  day  hereinafter  appointed  for  the  election  of 
inspectors,  to  give  publio  notice,  by  six  or  more  printed  or  written  advertisements 
affixed  at  as  many  of  the  most  public  places  therein,  of  the  time  and  place  of  holding 
such  election.   Act  2  July  1889,  §  1.  Purd.  186. 

The  constable  or  constables  of  every  township  within  this  commonwealth  shall 
give  public  notice  of  the  township  elections,  by  ten  or  more  printed  or  written 
advertisements,  affixed  at  as  many  of  the  most  public  places  therein,  at  least  ten 
days  before  the  election,  and  in  every  such  advertisement  they  shall  enumerate, 
designate  and  give  notice  as  sheriffs  of  counties  in  cases  of  general  elections  are 
directed  by  t^e  1st  and  2d  divisions  of  the  13th  section  of  the  act  to  which  this  is 
a  supplement ;  (6)  and  in  case  of  the  neglect,  refusal,  death  or  absence  of  the  afore- 
said constable  or  constables,  the  duties  herein  enjoined  'on  them  shall  be  performed 
by  the  supervisors  or  assessor  of  the  proper  township;  but  said  supervisors  or 
assessor  of  the  proper  township  shall  not  be  required  to  give  more  than  five  days' 
notice;  and  said  elections  shall  be  held  and  conducted  under  the  regulations  not 
inconsistent  herewith,  prescribed  in  the  aforesaid  act ;  but  nothing  in  mis  act,  or  in 
the  act  to  which  this  is  a  supplement,  contained,  shall  be  construed  to  prohibit  a 
judge,  inspector  or  clerk  of  election  from  being  voted  for  to  fill  anv  township  office, 
or  render  either  or  any  of  them  ineligible  to  hold  the  same.  Act  13  June  1840,  §  2. 
Puid.  186. 

Constables,  supervisors  or  assessors,  as  the  case  may  be,  of  any  ward,  township, 
incorporated  district  or  borough,  shall  be  allowed  and  paid,  out  of  the  county  trea- 
sury, two  dollars  for  advertising  ward,  township,  district  and  borough  elections ;  said 
constables  shall  also  be  allowed  and  paid,  as  aforesaid,  twen^  cents  for  delivering  to 
each  township  officer  a  certificate  of  his  election,  as  directed  by  this  act,  and  the  act 
to  which  this  is  a  supplement.  Act  13  J^une  1840,  §  11.   Purd.  186. 

It  shall  be  the  duty  of  every  mayor,  sheriff,  deputy-sheriff,  alderman,  justice  of 
the  peace,  and  constable  or  deputy-constable  of  every  city,  county  and  township  or 
district  within  this  commonwealth,  whenever  called  upon  by  any  officer  of  an  elec- 
tion, or  by  any  three  qualified  electors  thereof,  to  clear  any  window  or  avenue  to 
any  window,  at  the  place  of  the  general  election,  which  shall  be  obstructed  (c)  in 
such  a  way  as  to  prevent  voters  from  approaching  the  same,  and  on  neglect  or 
refusal  to  do,  on  such  requisition,  said  ofncer  shall  be  deemed  guiltv  of  a  misde- 
meanor in  office,  and,  on  conviction,  shall  be  fined  in  any  sum  not  less  than  one 
hundred  and  not  more  than  one  thcmsand  dollars ;  and  it  shall  be  the  duty  of  the 
remctive  constables  of  each  ward,  district  or  township  within  this  commonwealth, 
to  be  present  in  person  or  by  deputy,  at  the  place  of  holding  such  elections  in  said 
ward,  district  or  township  for  the  purpose  of  preserving  the  peace  as  aforesaid.  Act 
2  July  1839,  §111.   Purd.  186. 

(•)  The  aet  10  April  1848,  |  2,  confers  the  officers  to  be  elected.    2.  Designate  the  p'aoe' 

MBie  powers,  in  all  eases,  against  the  sheriff  at  which  the  election  is  to  be  held, 
or  kk  ntrtHsif  when  there  is  no  coroner  in        (e)  No  portion  of  the  people  possess  ^e 

MBunission.   P.  L.  441.  right  to  gather  round  the  polls  and  remain 

{b)  That  is,   he  shall-^l.  Ennmerate  the  there  in   such  numbers  as  to  <i^bstruot  ^e 
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It  shall  be  the  datj  of  every  pence  officer,  as  aforesaid,  who  shall  be  present  at 
any  such  disturbance  at  an  election  as  is  described  in  this  act,  to  report  the  saoie  to 
the  next  court  of  quarter  sessions,  and  also  the  names  of  the  witnesses  who  can 
prove  the  same ;  and  it  shall  be  the  duty  of  the  said  court  to  cause  indictments  to 
be  preferred  before  the  grand  jury  against  the  persons  so  offending.   Ibid.  §  112. 

If  it  shall  be  made  appear  to  any  court  of  quarter  sessions  of  this  commonwealth 
that  any  riot  or  disturbance  occurred  at  the  time  and  place  of  holding  any  eiectioa 
under  this  act,  and  the  constables  who  are  enjoined  by  law  to  attend  at  such  elec- 
tions have  not  given  information  thereof,  according  to  the  provisions  of  this  act,  it 
shall  be  the  duty  of  said  court  to  cause  Uie  officer  or  cheers,  so  neglecting  the  duty 
aforesaid,  to  be  proceeded  asainst  by  indictment  for  a  misdemeanor  in  office,  and  ob 
conviction  thereof  the  said  officer  shall  be  fined  in  any  sum  not  exceeding  on« 
hundred  dollars.   Ibid.  §  113. 

It  shall  be  the  duty  of  the  several  courts  of  quarter  sessions  vf  this  oommon- 
wealth,  at  the  next  term  of  said  court  after  any  election  shall  have  been  held  under 
this  act,  to  cause  the  respective  constables  in  said  county  to  be  examiiied  on  oath 
as  to  whether  any  breaches  of  the  peace  took  place  at  the  election  within  their 
respective  townships,  wards  or  districts ;  and  it  shall  be  the  duty  of  said  constables 
respectively  to  make  return  thereof  as  part  of  their  official  return  at  said  court 
Ibid.  §114. 

K  the  constables  or  supervisors  of  any  township,  ward  or  district  shall  neglect  or 
refuse  to  perform  the  duties  herein  required  of  him  or  them,  they  shall  req>eetively, 
on  conviction,  be  fined  in  any  sum  not  lees  than  fifty  nor  more  than  one  hundred 
dollars.(a)   Ibid.  §  97. 

It  shall  be  the  duty  of  th^said  inspectors  and  judge  to  make  out  a  certificate  of 
the  election  of  each  township  officer  aforesaid,  which  shall  be  signed  by  them  and 
delivered  to  the  constable  of  the  proper  ward,  district  or  township,  and  by  him 
delivered  to  the  said  officer,  or  left  at  his  usual  place  of  abode  within  six  days  there- 
aflter.   Ibid.  §  54. 

Each  and  every  constable  of  this  oommonwealih,  except  in  the  city  and  county 
of  Philadelphia,  who  shall  attend  at  the  general  and  township  elections  in  theii 
several  districts  as  required  by  law,  shall  receive  for  said  services  one  dollar  per  day 
from  the  county  fund.   Act  81  March  1854,  §  1.  P.  L.  250. 

YII.  Actions  against,  oonstablks. 
No  action  shall  be  brought  aeainst  any  constable  or  officer,  or  any  person  or 
persons  acting  by  his  or  their  order,  and  in  his  aid,  for  anything  done  in  obedience 
to  any  warrant  under  the  hand  and  seal  of  any  justice  of  the  peace,(6)  until  demand 
hath  been  made,  or  left  at  the  usual  place  of  his  abode,  by  the  par^  or  parties 
intending  to  bring  such  action,  or  by  his,  her  or  their  attorney  or  agent,  in  writing, 
signed  by  the  party  demanding  the  same,  of  the  perusal  and  copy  of  such  warranty 
duly  certified  under  his  hand,  and  the  same  hath  been  neglected  or  refused  for  the 
space  of  six  days  after  such  demand ;  and  in  case,  after  such  demand  and  coni- 
pliance  therewith,  by  showing  the  said  warrant  and  giving  a  copy  thereof,  certified 
as  aforesaid  to  the  party  demanding  the  same,  any  action' shall  be  brought  agaiosit 
such  constable,  or  other  person  or  persons  acting  in  his  aid,  for  any  such  cause  aa 
^foresaid,  without  making  such  justice  or  justices,  who  signed  or  sealed  the  said 

approach  of  the  electors ;  it  is  the  duty  of  the  J.   MS. 

constable,  either  at  the  request  of  the  cltiseiu,        (a)  By  {  128,  to  be  recovered  by  indictment 

or  under  the  direction  of  the  officers  of  the  in  the  quarter  sessions ;  and  all  proeeoutiona 

election^  to  remove  such  obstruction,  and  open  to  be  commenced  within  one  year, 
an  avenue  to  the  polls ;   in  discharging  his        (6)  Trespass  against  a  constable  for  seiaing 

duty,  he  ought  to  give  notice  to  the  people  and  selling  plaintifTs  goods,  under  an  ezeeu- 

to  remove  themselves,  before  proceeding  to  tion  out  of  his  district,  is  within  the  act.    11 

•  violent  measures ;    but,   haring  given  such  8.  &  R.  185.    But  not  an  action  for  an  escape, 

notice,  he  has  Uie  right  to  use  as  much  force  8  Barr  405.    Or  for  taking  the  goods  of  A. 

as  may  be  necessary  to  accomplish  the  object,  under  a  warrant  to  levy  on  the  goods  of  B. 

and  every  citisen  who  is  called  on  to  assist  5  P.  L.  J.  181.   See  1  Br.  848.    Or  for  taking 

Mm  is  bound  to  do  so.    Com.  v.  Hamilton,  illegal  fees   under  color  of  an   exeentloa. 

Lancaster  Q.  8.  22  January  1849,  Lawis,  P.  Keller  v.  Hammer,  BrighUy  on  CosU  159. 


CONSTABLES.  261 

¥iiTant,  defendaDt  or  defendants,  on  producing  and  proving  sncli  warrant  at  the 
>  feial  of  each  action,  the  jury  shall  give  their  verdict  for  the  defendant  or  defend- 
lais,  notwithstanding  any  defect  or  defects  of  jurisdiction  in  such  justice  or  jus- 
tices; (a)  and  if  such  action  be  brought  jointly  against  such  justice  or  justices, 
ttd  also  against  such  constable  or  other  officer,  or  person  or  persons  acting  in  his  or 
Aeir  aid  as  aforesaid,  then,  on  proof  of  such  warrant,(6)  the  jury  shall  find  for 
m^  constable  or  other  officer,  and  person  or  persons  so  acting  as  aforesaid,  notwith- 
Htnding  such  defect  of  jurisdiction  as  aforesaid;  and  if  the  verdict  shall  be  given 
igaiast  the  justice  or  justices,  in  such  case  the  plaintiff  or  plaintiffs  shall  recover 
lu,  her  or  their  eoets  agunst  him  or  them,  to  be  taxed  in  such  manner,  by  the 
inper  officer,  as  to  include  such  costs  as  such  plaintiff  or  plaintiffs  are  liable  to  pay 
to  SQch  defendant  or  defendants,  for  whom  such  verdict  shall  be  found  as  aforesaid : 
Frwided  tdtrays.  That  wliere  the  plaintiff,  in  any  such  action  against  any  such 
joBtice  of  the  peace,  shall  obtain  a  verdict,  in  case  the  justices  before  whom  the 
iiiise  shall  be  tried,  shall,  in  open  court,  certify  on  the  back  of  the  record  that  the 
Bjary  for  which  such  action  was  brought,  was  wilfully  and  maliciously  committed, 
ie  plaintiff  shall  be  entitled  to  have  and  receive  double  costs  of  suit.  Act  21 
Harch  1772,  §  6.   Purd.  187. 

Provided  aiwayn.  That  no  action  shall  be  brought  against  any  justice  of  the 
}eaoe  for  anything  done  in  the  execution  of  his  office,  or  against  any  constable  or 
ikber  officer,  or  person  or  persons  acting  as  afbresaid,  unless  commenced  within  six 
months  after  the  act  committed,  (c)    Ibid.  §  7. 

In  all  cases  where  any  alderman  or  justice  of  the  peace  of  this  commonwealth 
rfiaU  issue  a  summons,  warrant  of  arrest  or  execution  in  any  civil  suit  against  any 
eoDstabte  or  constables  for  any  debt  or  demand  alleged  to  be  due  by  him  or  them,  in 
ifa  or  their  individual  or  private  capacity,  he  shall  direct  such  summons,  warrant 
tf  arrest  or  execution  to  any  other  constable  in  the  city  or  county  in  which  the 
w6A  justice  may  reside,  who  shall  be  authorized  and  bound  to  serve  or  execute  the 
in  the  manner  prescribed  by  the  act  to  which  this  is  a  supplement,  under  a 
ity  of  twenty  dollars,  to  be  recovered  as  other  fines  are  recoverable  by  the  same 

,  and  if  the  constable  to  whom  such  process  shall  be  directed,  shall  neglect  or 
e  to  m&ke  return  of  the  same,  or  having  made  the  money  or  any  part  of  it, 
Bpon  the  execution,  refuses  or  neglects  to  pay  over  or  account  for  the  same,  he 
«D  he  proceeded  against  in  like  manner,  and  be  subject  to  like  proceedings  as 
Vnatabl^  in  other  oases  are  liable  to,  agreeably  to  the  provisions  contained  in  the 
^h  8eeti<Mi  of  the  act  to  which  this  is  a  supplement.  Act  28  March  1820,  §  1. 

« 
ym.  Miscellaneous  proyisions. 

'  The  constables  of  the  respective  wards  and  townships  shall  make  return  of  re- 
hBen  of  liquors,  as  now  provided  by  law ;  and  in  addition  thereto  it  shall  be  the 
fcty  of  every  such  constable,  at  each-  term  of  the  court  of  quarter  sessions  of  the 
'  e  counties,  to  make  return  on  oath  or  affirmation,  whether  within  his 
ledge  there  is  any  p}ace  within  hic^  bailiwick  kept  and  maintained  in  violation 
this  act,  and  it  shaU  be  the  especial  duty  of  the  judges  of  aU  said  courts  to  see 
this  return  is  faithfully  made ;  and  if  any  person  shall  make  known  in  writing, 
his  or  her  name  subscribed  thereto,  to  such  constable,  the  name  or  names  of 
one  who  shall  have  violated  this  act,  with  the  names  of  witnesses  who  can 
^e  the  fact,  it  shaU  be  his  duty  to  make  return  thereof  on  oath  or  affirmation 
tbe  court,  and  upon  his  wilful  failure  to  do  so,  he  shall  be  deemed  guilty  of  a 
tor,  and  upon  indictment  and  conviction  shall  pay  a  fine  of  filly  dollars, 

^(«) Where  a  eonstable   has    pursued  his  the  constable  a  trespasser  in  executing  it; 

It,  he  can  be  affected  with  want  of  juris-  he  is  justified  under  the  proyisions  of  this  act 

1  m  the  rangistrate,  only  where  he  is  2  W.  424. 
I  ftleoe,  hftTiog,  after  a  proper  demand,        (h)  It  seems  the  warant  may  be  given  in 

'to  farniiih  a  copy  of  the  warrant  for  evidence  under  the  general  issue.   8  B.  218. 
kce  of  six  days.   5  S.  &  R.  302.    1  B.         (e)  The  limitation  may  be  taken  advantage 

I  B.  219.    A  misrecital  in  the  body  of  of,  under  the  general  issue.   9  S.  &  B.  14. 


I  execttCioa  does  not  render  it  void,  nor  is 
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and  be  subject  to  imprisonment  at  the  discretion  of  the  court,  of  not  leas  than  tot 
nor  more  than  thirty  days.   Act  81  March  1856,  §  33.   Purd.  187. 

No  prosecutor  or  informer  in  any  prosecution  for  the  illegal  sale  of  intoxicadi^ 
liquors,  shall  receive  any  portion  of  the  fine  imposed  on  the  defendant  in  any  case 
where  such  prosecutor  or  informer  is  a  witness  for  the  commonwealth;  and  in  ererj 
case  of  the  conviction  of  a  person  returned  by  a  constable,  such  constable  shall 
receive  two  dollars,  to  be  taxed  in  the  costs.  Act  20  April  1858,  §  12.  Purd. 
666. 

No  person  who  keeps  in  his  store  or  wareroom  any  hogsheads,  stand  casks  or 
liquor  pipes,  or  who  keeps  a  grocery  store,  shall  receive  license  to  vend  intoxicatiDg 
liquor  by  less  measure  than  one  quart ;  and  constables  are  hereby  required  to  make 
return  of  all  persons  engaged  in  the  sale  of  spirituous,  vinous,  Biah  or  brewed 
liquors  in  their  respective  districts,  who  shall  have  in  their  places  of  burawas  mmj 
of  the  articles  aforesaid,  naming  ^hem  and  the  location  of  their  respective  i^aees 
of  business ;  and  if  any  such  person  shaU  have  a  license  to  vend  such  liqutHra  by 
less  measure  than  one  quart,  the  court  may,  on  investigaUon,  revoke  the  same ;  but 
such  persons  may,  on  complying  with  the  laws  on  the  subject,  obtain  license  to  sell 
by  no  less  measure  than  one  Quart.   Ibid.  §  13. 

The  several  constables  of  tnis  commonwealth,  shall  be  allowed  fifty  cents  eaeh^ 
for  one  day,  for  making  their  several  returns  to  each  quarter  sessions  of  the  peace 
of  the  proper  county,  and  three  cents  per  mile,  each  mile  circular,  counting  from 
the  residence  of  the  constable  to  the  court-house,  to  be  paid  out  of  the  oountj 
funds.(aj   Act  2  January  1827,  §  1.  9  Sm.  253. 

It  shall  be  the  duty  of  the  judges  of  the  several  courts  of  quarter  sessions,  oyer 
and  terminer,  and  common  pleas  within  this  commonwealth,  after  the  constables 
shall  have  made  their  returns  on  the  first  day  of  the  sessions,  to  ascertun  Uie  num« 
her  of  constables  attending,  and  to  select  a  sufficient  number  to  attend  during  the 
term  of  the  said  court,  and  to  discharge  the  other  constables,  and  to  select  for  every 
court  thereafter  until  a  new  election  of  constables  shall  be  held :  Providtdy  That 
no  constable  shall  be  obliged  to  serve  more  than  one  week  at  any  one  time,  until 
the  whole  list  shall  have  been  gone  through ;  and  when  an  adjourned  court  sh&ll  be 
held,  it  shall  be  the  duty  of  the  sheriff  to  give  notice  to  the  constable  or  constables, 
selected  by  the  judges  to  attend  at  the  said  adjourned  court  Act  21  Januaiy 
1813,  §1.   Purd.  188. 

It  shall  be  the  duty  of  the  clerk  or  prothonotary  of  any  of  the  said  courts,  as 
the  case  may  be,  to  certify  the  name  or  names  of  the  constable  or  constables,  and 
the  number  of  days  each  constable  shall  have  attended,  to  the  commissioners  of  die 
proper  county,  who  shall  thereupon  draw  their  warrant  on  the  county  treasurer  in 
behalf  of  the  said  constable  or  constables,  [for  one  dollar  for  each  and  every  day 
he  or  thev  shall  have  respectively  attended ;]  Provided^  That  the  said  constable 
shall  not  be  allowed  pay  for  the  day  on  which  they  shall  make  their  returns  to  the 
court  of  general  quarter  sessions  of  the  peace.   Ibid.  §  2. 

The  judges  of  the  several  courts  of  this  commonwealth  shall  have  power  to 
appoint  a  crier  for  the  respective  court,  an^  so  manv  tipstaves  or  constabk^  as  may 
be  necessary  to  attend  upon  the  court,  and  the  said  officers  shall  be  paid  by  the 
respective  county,  such  sums  for  each  day's  attendance  as  the  said  judges  shidl 
allow.   Act  14  April  1834,  §  78.  Purd.  188. 

By  act  of  8  May  1854,  §  31,  the  board  of  directors  or  con^Uers,  of  any  school 
district,  in  the  event  of  their  failure,  from  any  reason,  to  procure  a  collector  of  school 
taxes,  may  appoint  to  that  office  the  constable  of  the  school  district,  who  shall  forfeit 
for  every  refusal  to  execute  the  same,  by  proof  thereof  beins  made  before  any 
alderman  or  justice  of  the  peace,  the  sum  of  fifty  dollars,  which  shall  be  added  to 
the  school  fund  of  the  proper  district.   Purd.  172. 

IX.  Powers  and  duties. — A  constable  is  not  bound  to  execute  a  warrant  which 
has  been  issued  without  an  oath  to  justify  it,  but  merely  on  common  rumor  of  the 
party's  guilt.  3  Binn.  38. 

If  a  warrant  appear  on  the  face  of  it  to  be  xUegal^  a  constable  is  not  bound  to 
execute  it.   3  Binn.  43.   2  Am.  L.  R.  484. 

(a)  By  the  fee-bill  of  1868,  they  are  en-  to  bix  cents  iMt^wQS^le  dicular. 
titled  to  |1.50  for  making  their  returns,  and    Pnrd.  1504. 
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The  same  rales  of  law  which  govern  sheriffs  in  the  execution  of  process  from  the 
igher  coorts  govern  the  constables  in  the  execution  of  a  justice's  process,  except 
here  some  statute  intervenes.   2  Cow.  421. 

The  provisions  of  the  act  of  assembly,  in  relation  to  the  constable  who  is  to  serve 
I,  are  only  directory,  and  the  justice  is  to  judge  who  is  ^^  the  constable  most 

Dvenient  to  the  defendant."   12  S.  &  R.  336. 

A  constable  who  has  an  execution  put  into  his  hands  against  a  defendant  cannot 

»harge  such  defendant  from  his  liability  to  the  plaintiff  by  settling  an  account 
rith  him,  for  money  transactions  heretofore  had  between  them,  and  passing  receipts, 
0  money  being  actually  paid.   2  R.  199. 

In  case  of  resistance  by  a  defendant  to  a  constable  in  the'  service  of  a  capias  ad 
ttptmdendum  [a  warrant]  for  debt,  issued  by  a  justice  of  the  peace  under  the  act 

the  20th  of  March  1810,  the  constable  may  raise  the  power  of  the  county  for 

I  aBsistanoe,  in  the  same  manner  as  the  sheriff  may,  on  writs  of  mesne  process 

him  directed,  and  a  person  refusing  to  assist  the  constable  when  required,  on 
Bistanoe  bein^  made,  is  indictable  for  such  refusal.   5  Wh.  437. 

A  ooDstable  is  not  bound  to  go  up  and  down  with  an  offender  to  get  sureties,  but 

may  keep  him  till  sureties  come  to  him,  and  then  he  is  at  liberty  to  go  to  any 
of  the  peace,  provided  it  be  not  too  far  off,  and  the  constable  consent  to  it. 

ood's  Inst.  86. 

Constables  have  no  right  to  obstruct  the  passage  of  a  public  street,  by  holding 

lea  upon  the  pavement,  of  furniture,  &c.,  taken  in  execution.   13  S.  &  R.  403. 

The  keeper  of  the  prison  is  bound  to  receive  a  person  arrested  and  brought  to 
^D  by  a  constable,  and  charged  with  a  breach  of  the  peace  in  his  presence.   8  S. 

R.47. 

A  general  authority  from  a  justice  to  a  constable  to  alter  the  date  of  executions, 
of  renewing  them,  or  to  fill  up,  or  to  alter  process,  is  void.    10  Johns. 


^ 


In  Pennsylvania,  a  deputy  constable  may  execute  a  domestic  attachment,  though 

be  directed  to  the  constable :  such  is  the  proper  direction.   3  P.  R.  230. 

It  is  the  duty  of  a  constable  to  whom  an  execution  is  delivered,  in  all  cases,  to 

h  for  property  before  he  .takes  the  body  of  the  defendant.  4  Wend.  639. 
A  constable  having  an  execution  in  his  hands  took  an  obligation  from  a  stranger 
■ditioned  for  the  payment  of  the  debt,  interest  and  costs  of  the  execution,  or  the 
tiivery  of  property  to  satisfy  the  same,  at  a  certain  time  and  place ;  upon  failure 
do  either,  it  was  held,  that  although  void  as  a  statutory  obligation,  yet  an  action 
Mild  lie  on  it,  at  common  law,  in  the  name  of  the  constable,  to  the  use  of  the 
lintiff  in  the  execution.   5  W.  468. 

A  constable  has  no  right  to  take  upon  /himself  to  decide  whether  a  defendant 
^inst  whom  he  has  an  execution  was  discharged  under  the  insolvent  laws ;  it  is 

duty  to  arrest,  and  the  party  may  obtain  relief  in  the  reguhur  way.     Com. 

IS,  PhHs.  1833. 
If  an  execution  bsued  by  a  justice  of  the  peace  be  set  aside  on  certiorari^  there 
a  be  no  recovery  on  a  bond  taken  by  a  constable  for  the  delivery  of  property 
ried  on  sach  execution.   7  W.  853. 

A  constable's  return  to  an  execution  must  be  made  in  writing.   5  W.  &  S.  457. 
One  who  employs  a  special  constable,  deputed  at  his  own  instance,  must  bear  the 
juence  of  his  misfeasance,  as  he  would  that  of  any  other  servant  employed  by 
■L  9  W.  439. 

A  constable  is  bound  to  pursue,  search  for  and  arrest  offenders,  without  other 
ntion  than  his  legal  fees,  and  cannot  recover  a  reward  for  arresting  a  person 
whom  a  warrant  has  been  placed  in  his  hands.   10  Barr  39.   5  Am.  L. 


The  refusal,  without  sufficient  excuse,  to  assist  a  constable  in  preventing  the 
cape  of  a  person  in  his  oustodv,  is  an  indictable  offence.   6  Blackf.  277. 
A  sheriff'  [or  constable]  who  has  legally  levied  an  execution  on  property  bound 
^  a  lien,  has  a  right  to  discharge  the  lien,  in  order  to  get  possession ;  for  his  writ 
es  him  every  implied  power  which  may  be  necessary  to  the  execution  of  it.    1 
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But  if  he  levy  on  the  goods  of  a  stranger,  be  is  not  entitled  tj  give  in  evid^oe 
in  mitigation  of  damages,  a  payment  out  of  ihe  proceeds  of  sale  of  a  bill  for  tht 
freight  of  the  goods  levied  on.   Ibid. 

A  constable  has  no  right  to  remove  property  ^hich  has  been  levied  on  by  anotha 
I        constable,  and  whilst  it  is  subject  to  the  first  levy;  the  right  to  the  proceeds,  hov«> 
ever,  is  determinable  by  law.   3  H  144. 

A  constable  does  not  become  a  trespasser,  by  reason  of  the  irregularity  of  the 

proceedings  before  the  justice,  if  the  latter  had  jurisdiction  of  the  subject-matter. 

11  Leg.  Int.  126. 

l^     Liability. — A  constable  neglecting  to  make  return  of  his  execution  to  the  justice, 

/^on,  or  before  the  return  day  thereof,  is  dbsalutdy  fixed  for  the  debt  and  costs.  1 

Ash.  160.  • 

But,  if  the  constable  do  not  return  it  in  consequence  of  the  request  of  the  ' 
plaintiflF,  it  is  ^*  sufficient  cause''  for  not  rendering  judgment  against  him.    Ibid. 
160. 

A  justice  of  the  peace  has  power  to  supersede  an  execution  issued  by  him,  and 
such  supersedeas  will  exonerate  the  constable  from  liability.    1  P.  R.  61. 

A  constable  is  not  liable  to  the  plaintiff  for  not  serving  an  execution  issued  by  a ' 
justice  where  the  justice  has  gone  to  the  constable  and  withdrawn  it,  in  consequence ' 
of  a  certiorari  delivered  to  him,  though  no  bail  was  entered  on  taking  out  the  cer^ 
tiorari.    2  R.  147. 

A  constable  is  liable  for  an  escape  without  proof  of  negligence  or  misconduct  oft 
his  part.   4  W.  215. 
^       A  constable  who,  through  neglect  of  duty,  becomes  liable  for  and  pays  the  amount: 
of  an  execution  directed  to  him,  cannot  recover  the  same  from  the  original  defend* 
ant.   6W.  228.  7  W.  863. 

A  constable's  return  to  an  execution  that  he  had  levied,  and  that  the  propertf ; 
was  "  not  sold  by  J.  T.  H.  becoming  responsible  for  the  consequences :"  held  to  M 
insufficient.  In  an  action  against  the  constable  for  such  insufficiency,  it  is  not; 
competent  for  him  to  prove  that  the  property  did  not  belong  to  the  defendant  in  thlH 
execution.  If  he  has  reason  to  doubt  about  the  ownership,  he  may  require  tfaij 
plaintiff  to  indemnify  him :  and  if  he  refuses  to  sell,  not  having  done  so,  he  becomelf 
liable.  8  W.  220.  p<  In  delivering  the  opinion  of  the  court,  Judge  Rogers  saystj 
It  has  been  nowhere  neld  that  the  plaintiff  is  bound  to  offer  an  indemnity,  before  li 
is  required  by  the  officer ;  nor  will  every  frivolous  objection  protect  the  officer,  as  ki 
would  be  liable  to  an  action  for  a  false  return,  unless  there  was  reasonable  grounid: 
for  apprehension  that  he  would  be  endangered  bv  the  levy  and  sale.  When  theii 
is  reasonable  cause  of  doubt,  he  may  protect  himself  by  demanding  adequate  security, 
and  this  is  all  he  can  require."]   8  W.  222.   3  Am.  L.  J.  129.   2  H.  510.  i 

If,  without  searching  for  property,  a  constable  immediately  arrest  the  defendant^ 
he  does  it  at  his  peril,  and  he  is  liable,  if  it  appear  that  with  reasonable  diligence 
he  might  have  found  property  to  attach.  He  has  a  reasonable  time  to  search  foe 
property.  If  the  defendant  declare  he  has  no  property,  the  constable  may  aiteat 
him  at  once.   4  Wend.  639.  I 

A  constable  would  be  liable  for  the  misfeasance  of  a  deputy  who  derived  Ul 
authority  from  a  special  deputation  made  bv  his  deputy.  9  W.  439. 

A  constable  against  whom  a  judgment  has  been  rendered  for  neglect  of  duiv  in 
not  returning  an  execution,  is  entitled  to  an  appeal,  by  the  act  of  13  October  184(k 
Purd.  184. 

If  a  constable,  by  reason  of  negligence,  become  liable  for  the  amount  of  an  execifr 
tion  placed  in  his  hands,  the  issuing  of  a  subsequent  execution  is  not  a  relinquislh 
ment  by  the  plaintiff  of  his  right  to  recover  from  the  constable.   2  W.  &  S.  229. 

The  mere  omission  of  a  constable  to  return  his  execution  within  twenty  days,  doei 
not  fix  him  for  the  amount  of  the  debt,  if  he  have  sufficient  reason  for  the  delaj, 
6W.  &S.  534. 

An  action  against  a  constable  for  an  escape,  is  not  within  the  limitation  of  the 
act  of  1772.  That  act  protects  the  officer  when  acting  in  obedience  to  his  warrant] 
not  against  the  consequences  of  wilful  misconduct.   8  Barr  405. 

A  constable  who  levies  upon  and  sells  property  exempted  firom^exeoution,  is  liaUll 
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to  an  action,  altbongh  the  time  when  the  contract  (upon  which  the  judgment  waa 
founded)  was  made,  was  not  indorsed  upon  the  execution.   7  Yerg.  88. 

If  a  constable  persist  in  selling  the  property  of  a  defendant,  upon  an  execution 
issued  upon  a  judgment  that  has  been  appealed  from,  and  the  execution  revoked  b; 
the  justice,  he  is  a  trespasser  as  much  as  if  he  had  no  process  in  his  hands. 
C.  199. 

A  constable  against  whom  execudon  is  issued  upon  a  judgment  obtiuned  for  official 
misconduct  or  negligence,  is  not  entitled  to  the  benefit  of  the  exemption  laws.  5 
C.  176. 

Liability  of  Sureties, — One  who  has  been  aggrieved  by  the  official  misconduct 
of  a  constable  may  either  bring  suit  in  the  common  pleas  against  the  constable  and 
his  surety  on  the  official  bond,  or  he  may  proceed  against  the  constable  alone  in  the 
first  instance,  before  a  justice  of  the  peace,  and  afterwards  against  the  surety  in  the 
manner  prescribed  by  the  19th  section  of  the  act  of  20th  March  1810.  6  S. 
&  K  245. 

A  judgment  against  a  constable  for  official  misconduct  is  conclusive  against  his 
sureties  as  to  his  misconduct,  and  the  extent  of  damages  sustained  by  the  plaintiff; 
but  they  may  take  advantage  of  any  defence  personal  to  themselves.  17  S.  a  R.  354. 
8  W.  398.   5  Wh.  144.  2  Barr  49.   1  J.  52. 

The  jurisdiction  of  a  justice  to  proceed  by  scire  facias  against  the  bail  of  a 
delinquent  constable,  under  the  19th  section  of  the  act  of  20th  March  1810,  is  not 
taken  away  by  the  3d  section  of  the  act  of  29th  March  1824.   8  W.  208. 

Nor  is  it  necessary  that  the  constable  should  be  joined  with  the  sureties  in  such 
sdre  facias.   3  W.  208. 

If  a  judgment  be  rendered  against  a  constable  for  neglect  of  duty,  by  a  justice  of 
the  peace,  a  transcript  thereof  may  be  filed  in  the  court  of  common  pleas,  and  Sk  fieri 
facias  be  issued  thereon  without  an  execution  having  previously  issued  from  the 
justice.   3  W.  278. 

In  an  action  against  the  sureties  of  a  constable  upon  his  official  bond  to  recover 
the  amount  of  a  judgment  for  which  the  constable  became  liable,  the  judgment  pre* 
viously  obtained  against  the  constable  himself  is  conclusive  evidence  of  the  liability 
of  the  sureties.   8  W.  398. 

In  order  to  recover  against  the  sureties  of  a  constable,  it  is  not  necessary  that  the 
constable  should  have  been  discharged  as  an  insolvent  debtor;  it  is  sufficient  that  it 
be  proved  by  parol  that  he  was  insolvent   Ibid. 

Under  the  act  of  20th  March  1810,  a  judgment  against  a  constable  for  the  amount 
of  an  execution  is  conclusive  upon  his  sureties.    5  Wh.  144. 

In  an  action  thereupon  against  the  sureties  of  a  constable,  to  recover  the  amount 
of  such  judgment,  it  was  held  that  evidence  was  not  admissible  to  show  that  the 
constdi)le  had  lent  the  money  to  the  plaintiff.   Ibid. 

The  sureties  of  a  constable  are  liable  for  the  act  of  the  officer  in  levying  upon  the 
goods  of  a  stranger.  6  W.  &  S.  513. 

To  recover  from  the  bail  of  a  defaulting  constable,  the  plaintiff  must  show  that  he 
used  reasonable  and  ordinary  diligence  to  collect  it  ^om  the  principal ;  or  that  such 
legal  process  would  have  been  frmtless  by  reason  of  the  insolvency  of  the  constable. 
5  C.  176. 

No  action  can  be  maintained  against  the  sureties  on  a  constable's  bond,  unless 
brought  within  three  years  from  its  date.  9  C.  199. 

X.  Forms  of  process  to  enforce  /l  faithful  discharge  of  the  duties  of 

THE  OFFICE  OF  CONSTABLE. 

FORM  or  WARRANT  AGAINST  A  PERSON  ELECTED,  OR  APPOINTED,  A  CONSTABLE,  WHO  NEGLECTS, 
OR  RSrVSBS,  TO  DISCHARGE  THE  DUTIES  OF  THE  OFFICE. 

TORK  COUNTY,  ss. 

The  Commonwealth  of  Penniylvania, 

To  the  Constable  of  York,  in  the  said  county,  greeting: 

Whereas,  A.  B.,  of  the  township  of  N ,  in  the  said  coantv,  hath  been  duly  elected 

and  appointed  (or  *'hath  been  duly  appointed'')  constable  of  the  said  township,  but 
refuses,  or  neglects,  to  take  upon  himselr  the  said  office,  or  to  undertake  the  duties  of  the 
came.    These  are,  therefore,  to  command  you  to  take  the  said  A.  B.,  and  bring  him  before 
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J.  R.,  one  of  our  jastioes  of  th^  peace  in  and  for  the  said  oountr,  to  answer  the  pffmiMi^ 
and  farther  to  be  dealt  with  according  to  law.  Witness  the  said  J.  R.,  at  York  aforeasad, 
the  fifth  day  of  Maj,  a.  d.  1860.  J.  R.,  Justice  of  the  Peace,     [skai..] 

FORM   OF  A  SUMMONS  AGAINST  A  CONSTABLE,  WHO   HAS   NEOLKCTID,  OR  REFUSED,  TO  MAKE  SA- 
TURN TO  AN  EXECUTION. 

MONROE  COUNTY,  w. 

The  Commonwealth  of  PeaiisylTaiiia, 

To  the  Constable  of  P Township,  in  the  county  (i  Monroe,  greeting: 


Whereas,  J.  R.,  one  of  the  justices  of  the  peace  in  and  for  the  county  of  Monroe,  I^^t^t 
that  is  to  say,  on  the  first  day  of  April,  a.  d.  1860,  issued  an  execution  directed  to  W.  X^ 
constable  of  N township,  in  the  said  county,  for  a  debt  of  ten  dollars  and  fiftj  oeota. 


together  with  fifteen  cents  interest,  and  one  douar  twenty-five  cents  costs  of  suit,  wberetn 
0.  P.  is  plaintiff,  and  Q.  R.  is  defendant,  which  execution  was  made  returnable  on  or 
before  the  20th  of  April,  a.  d.  1860.  And,  although  the  said  execution  came  to  the  bands 
of  the  said  W.  X.,  constable,  yet,  he  hath  not  made  return  thereof,  according  to  lav. 
Therefore,  we  command  you,  that  jou  summon  the  said  W.  X.  to  appear  before  our  said 
justice,  on  the  tenth  day  of  May  mstant,  at  nine  o'clock  in  the  forenoon,  at  his  atkot  in 

y township,  then  and  there  to  show  cause  why  judgment  shall  not  be  rendered,  and 

an  execution  issue  against  him  for  the  amount  of  the  above-mentioned  execution.  Wit- 
ness the  said  J.  R.,  at  P— »  township  aforesaid,  the  fourth  day  of  May,  a.  d.  1860. 

J.  R.,  Justice  of  the  Peace,     [sbai^] 

EXECUTION   AGAINST  A  CONSTABLE  ON  A  JUDGMENT,  FOR  NOT  HAYING   MADE  RETURW   TO   AH 

EXECUTION. 

MONROE  COUNTY,  m. 

The  Commonwealth  of  PennsylTania, 
To  the  Constable  of  P—  township,  in  the  County  of  Monroe,  greeting : 
Whereas  0.  P.  hath  obtained  judgment,  before  J.  R.,  one  of  our  iustices  of  the  peace 

in  and  for  the  said  county,  against  W.  X.,  constable  of  N township  in  the  county  of 

Monroe,  for  a  debt  of  eleven  dollars  and  thirty-five  cents,  (being  the  amount  of  an  exe- 
cution in  the  hands  of  the  s^d  constable,  against  a  certain  Q.  R.,  wherein  the  said  0.  P. 
is  the  plaintiff,)  together  with  one  dollar  and  twenty  cents  costs  of  suit;  and  the  aaid  W. 
X.  having  hitherto  neglected  to  comply  with  the  said  judgment,  we  command  yiHi,  that 
of  the  goods  and  chattels  of  the  saici  W.  X.,  you  levy  the  debt  and  costs  aforesaid,  and 
for  want  of  sufficient  distress,  that  you  take  the  body  of  the  said  W.  X.,  and  oouTey  him 
to  the  common  jail  of  the  said  county,  there  to  be  kept  until  the  debt  and  costs  aforesaid 
be  fully  paid,  or  he  be  otherwise  discharged  by  due  course  of  law.  Make  return  hereof 
to  our  said  justice  on  or  before  the  30th  day  of  May,  a.  d.  1860. 

Witness  the  said  J.  R.,  at  P aforesaid,  the  10th  day  of  May,  a.  d.  1860. 

J.  R.,  Justice  of  the  Peace,     [skal.] 

WARRANT  AGAINST  A  CONSTABLE  FOR  NEGLECT  OF  DUTY. 

BEAVER  COUNTY,  M. 

The  Commonwealth  of  Ponnsylyania, 

*To  the  Constable  of  L Township,  in  the  county  of  Beayer,  greeting : 

Whereas,  on  the  tenth  day  of  May  last,  a  warrant  issued  by  J.  R.,  one  of  our  jnstieea 
of  the  peace  in  and  for  the  county  of  Beaver,  was  directed  and  delivered  to  C.  D.,  constable 

of  H ,  in  the  said  county,  wherein  the  said  constable  was  commanded  to  take  a  oertain 

H.  S.,  and  carry  him  before  the  said  J.  R.  forthwith,  to  answer  for  a  certain  larceny  in 
stealing  and  carrying  away  the  goods  and  chattels  of  S.  B. ;  and,  whereas,  the  said  C.  D. 
hath  neglected,  or  refused,  to  execute  the  said  warrant,  and  the  said  H.  S.  haUi  absconded, 
as  it  is  said.  These  are,  therefore,  to  command  you  to  take  the  said  C.  D.,  and  bring  him 
before  the  said  J.  R.  forthwith,  to  answer  for  the  said  neglect  of  duty,  and  further  to  be 

dealt  with  according  to  law.    Witness  the  said  J.  R.,  at  D aforesaid,  the  first  day  of 

June,  A.  D.  1860.  J.  R.,  Justice  of  the  Peace,     [seal.] 

FORM  OF  supersedeas  TO  A  CONSTABLE. 

BUCKS  COUNTY,  w. 

The  Commonwealth  of  Penniylyania, 

To  the  Constable  of  D Township,  in  the  County  of  Bucks,  and  to  each  and  every 

Constable  in  the  said  county,  greeting: 

Forasmuch  as  T.  D.,  of  J township,  in  the  said  county,  yeoman,  hath  this  day 

entered  int)  a  recognisance,  with  sufficient  sureties,  before  J.  K.,  one  of  our  justices  df 
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the  pemce  in  ftnd  for  the  said  county,  for  the  appearance  of  the  Raid  T.  D.,  at  the  next 
Coart  of  Quarter  Sessions  of  the  Peace,  to  be  held  for  the  oountj  aforesaid,  (o  answer 
the  complaint  of  L.  S.,  made  before  A.  B.,  one  of  the  iustices  of  the  peace  of  the  said 
couDtj,  u>r  an  assault  and  battery,  committed  on  him  by  the  said  T.  D.  (or  as  the  case 
may  be.)  These  are,  therefore,  to  command  yon,  that  you  forbear  to  take,  arrest,  imprison 
or  otherwise  molest  the  said  T.  D.  for  the  cause  aforesaid ;  and  if  you  have  for  that  cause, 
and  none  other,  taken  and  imprisoned  the  said  T.  D.,  that  then  you  discharge  and  set  at 
liberty  the  said  T.  D.,  without  further  delay,  as  you  will  answer  the  same  at  your  periL 

Given  under  the  hand  and  teal  of  the  said  J.  R.,  at  1) ,  in  the  said  county,  the  second 

day  of  May,  a.  d.  1860.  J.  R.,  Justice  of  the  Peace,     [skal.] 

DISCHAROB  TO  BK  8BNT  TO  THE  KEEPER  OF  THE  COUNTT  PRISON,  OR  A  00N8TABLB. 

COUNTY  OF  BUCKS,  ss. 

The  Commeawsalth  of  PsoasyWiBia, 

To  the  Constable  of  A township,  or  to  the  Keeper  of  the  Prison  of  the  County  of 

Bucks: 

The  Commonwealth  ]  Charged  before  J.  R.,  one  of  our  justices  of  the  peace  in  and  for  the 
vs.  >  said  county,  with  having  committed  an  assault  and  battery  on  C.  D. 

A.  B.  ]  Committed  for  a  further  hearing  the  tenth  day  of  May  1869. 

Discharge  out  of  your  custody  [or  deliver  to  P.  C,  constable  of  F township]  the 

body  of  the  above-named  defendant,  if  detained  for  no  other  cause  than  that  above  men- 
tioned, and  for  so  doing  this  shall  be  your  sufficient  warrant.  Given  under  my  hand  and 
seal,  this  [tenth]  day  of  [May,]  a.  d.  1869.  J.  R.,  Justice  of  the  Peace,    [seal.] 
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L  Definition  of  a  contract  11.  Consideration  of  a  contract 

I.  A  CONTBACT  is  a  covenant  or  agreement  between  two  or  more  persons,  with  a 
lawful  consideration  or  cause : — as,  if  a  man  sell  his  horse,  or  other  things,  to  another, 
for  a  sum  of  Q^on^,  or  covenants,  in  consideratfcn  of  £20,  to  make  him  the  lease 
of  a  farm,  &c.  These  are  good  contracts,  because  there  is  a  quid  pro  quo  (or  one 
thing  for  another) ;  bat  if  a  person  make  a  promise  to  me  that  I  shall  have  20f., 
and  that  he  will  be  debtor  to  me  therefor,  and  after  I  demand  the  20f.,  and  he  will 
not  give  it  me,  yet  I  shall  never  have  an  action  to  recover  this  20«.,  because  this 
promise  (being  without  consideration)  was  no  contract.  Tom.  Law  Die.  7.  1  Bony. 
Inst  222. 

Elpress  contracts  are,  where  the  terms  of  the  agreement  are  openly  uttered  and 
avowed  at  t&e  time  the  agreement  is  entered  into.  Implied  contracts  arise  under 
circumstances  which,  according  to  the  ordinary  dealing  and  understanding  of  men, 
show  a  mntoal  intention  to  contract.  Constructive  contracts  are  fictions  of  law, 
adopted  for  the  purpose  of  enforcing  legal  duties,  by  actions  ex  contractu,  where  no 
proper  contract  exists,  express  or  implied.   5  G.  465. 

Though  a  contract  be  formal  and  complete,  yet,  if  understood  by  the  parties  as  a 
jest,  it  is  not  binding.   A.  261. 

AH  contracts  to  change  the  course  of  trials,  or  the  effects  of  trials,  whether  to 
obtain  a  liberation  of  a  prisoner  by  money  to  the  jailer,  or  to  obtain  a  pardon  by  the 
nse  of  money,  directly  or  indirectly,  must  be  void.   7  W.  155. 

Every  contract  made  for  or  about  any  matter  or  thing  which  is  prohibited  and 
made  unlawful  by  any  statute,  is  a  void  contract,  though  the  statute  itself  doth  not 
mention  that  it  shall  be  so,  but  only  inflicts  a  penalty  on  the  offender ;  because  a 
penalty  implies  a  prohibition,  though  there  be  no  prohibitory  words  in  the  statute. 
1  Binn.  113.   6  W.  233.   1  Bouv.  Inst  296. 

Where  a  contract  is  to  restrain  a  party  generally  from  carnring  on  trade  through- 
out the  state,  it  is  unlawful  and  yoid ;  but  if  it  be  to  restrain  him  only  in  a  particular 
place,  it  is  not  so.   7  Cow.  307.    1  Bouv.  Inst.  236. 
A  contract  made  on  Sunday  is  void.   1  Binn.  171.  p.  .^.^^^  ^  GoOqIc 
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A  contract  based  on  a  supposed  state  of  things  which  had  no  existence  in  fiiet  will 
be  relieved  against  on  the  ground  of  mistake.   8  W.  492.   3  Barr  21. 

Whenever  there  i^  a  gross  misrepresentation  of  facts  relating  to  the  subject  at  i 
contract,  the  contract  is  fraudulent  and  void.   4  D.  250. 

Ignorance  of  the  law  does  not  affect  contracts,  nor  excuse  a  party  from  the  legal 
consequences  of  particular  acts.   7  W.  372. 

The  time  of  a  payment  is  part  oC  a  contract;  and  if  no  timt  be  expressed  in  the 
agreement,  the  money  is  payable  immediatefy,   8  Johns.  189. 

What  is  a  reasonable  time  within  which  an  act  is  to  be  performed,  when  a  con- 
tract is  silent  on  the  subject,  is  a  question  of  law.   2  Greenl.  249. 

A  contract  to  complete  work  by  a  certain  time,  means  that  it  shall  be  done  he/ore 
that  time.   8  P.  R.  48. 

The  contract  of  a  surety  being  without  a  beneficial  consideration,  is  not  to  be 
extended  beyond  the  strict  technical  import.   2  P.  R.  27. 

When  a  contract  is  entire,  for  the  deliver v  of  a  number  of  specific  articles,  at  a 
certain  time  and  place,  the  vendee  is  not  bound  to  receive  a  part ;  and  though  a 
part  be  delivered,  ne  is  not  liable  to  pay  for  the  same,  if  willing  to  accept  and  p^ 
for  the  whole  f  but,  if  the  vendee  accept  a  part,  he  thereby  disaffirms  the  entire^ 
of  the  contract,  and  will  be  obliged  to  accept  and  pay  for  so  many  articles  as  are 
individually  furnished  according  to  the  contract   2  P.  R.  63.   2  W.  &  S.  26. 

When  neither  time  nor  plaoe  for  delivery  is  stipulated,  the  rule  Is,  that  the 
articles  are  to  be  delivered  at  the  place  where  they  are  at  the  time  of  sale ;  when 
the  time  of  delivery  is  fixed  by  the  contract^  the  vendor  must  seek  the  vendee  at 
his  residence,  and  there  tender  the  articles.  If  the  articles  are  cumbersome,  the 
vendor  must  seek  the  vendee,  when  the  delivery  is  to  be  to  the  vendee,  a  reasonable 
time  before  the  day  of  delivery,  and  ask  him  to  appoint  a  place  of  delivery.  3  W. 
&  S.  295.   2  Greenl.  Ev.  §  610. 

A  contract  to  deliver  specific  artides  of  property  to  another,  at  a  certain  time  and 
place,  in  discharge  of  a  previous  debt,  is  performed,  and  the  debt  satisfied  by  i 
tender  and  delivery  of  Jhe  property,  at  the  time  and  place,  although  the  payee  did 
not  attend  to  receive  the  properln^,  and  no  action  on  the  contract  can  afterwards  be 
maintained  against  the  debtor.   5  W.  262. 

On  a  contract  to  deliver  specifi|  articles,  primd  facie,  the  debtor  is  to  be  the 
actor ;  and  this  is  to  be  the  presumption,  until  circumstances  show  the  contraij. 
But  even  in  such  case,  he  is  not  bound  to  carry  the  property  about  seeking  the 
jcreditor,  in  order  to  tender  it  to  him ;  but  he  must  ask  the  creditor  to  appomt  a 
reasonable  place  to  receive  it.   7  C.  265. 

Where  one  party  intends  to  abandon  or  rescind  a  contract  on  the  ground  <^  i 
violation  of  it  oy  the  other,  he  must  do  so  promptly  and  decidedly,  on  the  fiist 
information  of  such  breach.  If  he  negotiate  with  the  party,  after  knowledge  of 
the  breach,  and  permit  him  to  proceed  in  the  work,  it  is  a  waiver  of  -his  right  to 
rescind  the  contract.   5  R.  69. 

Where  a  contract  is  made  for  any  building,  of  whatever  size  or  dimensions,  it 
becomes  a  law  to  the  parties,  and  they  are  both  bound  by  it ;  and  whatever  addi- 
tions or  alterations  are  made  in  such  building,  they  form  a  new  contract,  either 
expressed  or  implied,  without  affecting  the  original  contract,  and  must  be  paid  for 
agreeably  to  such  new  contract.   2  Bay  401. 

Where  a  person  makes  a  contract  with  another,  to  perform  certain  services,  for  a 
definite  pejriod,  at  a  stipulated  salary,  and  continues  in  such  service  beyond  the  period 
agreed  upon,  in  the  absence  of  any  new  agreement,  the  presumption  of  law  is,  Uiat 
the  original  rate  of  compensation  was  to  be  continued.   5  C.  184.   12  C.  367. 

Contracts  are  ^vemed  by  the  lex  loci,  or  the  law  of  the  place  where  they  are 
made  ;  and  if  valid  there,  they  are  to  be  adjudged  valid  everywhere,  by  the  law  of 
nations ;  but  the  remedy  is  according  to  the  laws  of  the  country  where  sued.  The 
law  of  any  foreign  state,  if  relied  on,  must  be  proved  before  the  court  which  is  called 
on  to  decide — otherwise  it  cannot  take  notice  of  it   2  Penn.  Bl.  210. 

The.  presumption  of  the  law  is,  that  a  contract  is  intended  to  be  performed  in  the 
place  or  country  in  which  it  is  made,  if  there  be  not  an  express  agreement-or  neoessaiy 
implication  that  it  is  to  be  performed  elsewhere ',  and,  whenev^  such  understano- 
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in^  is  not  apparent,  the  law  of  the  contact  is  the  law  of  the  place  where  it  is  made. 
6  Wh.  117. 

As  a  general  rule,  where  a  contract  is  entire,  it  is  incumheot  on  the  plaintiff  to     '^  ^ 
show  a  performance  of  all  that  was  stipulated  on  his  part,  to  he  performed,  and  on    V 
&ilnre  so  to  do,  he  is  not  entitled  to  recover  anything.   2  Gr.  278.  u^ 

Where  there  has  been  a  substantial  and  band  fide  compliance,  on  the  part  of  the 
pluntiff,  with  his  conUact,  he  shall  not  be  precluded  from  a  recovery  of  his  compen- 
Badon,  on  aocoont  of  some  slight  imperfection,  for  which  the  defendant  may  be  com- 
pulsated  in  damages.  Ibid. 

n.  CoNBiDKRATlON  OF  A  CONTRACT. — In  Order  to  givc  validity  to  a  contract,  it 
must  be  foonded  on  a  sufficient  consideration.  There  must  be  something  given  in 
exchange — something  that  is  mutual,  or  something  which  is  the  inducement  to  the 
contract;  and  it  must  be  a  thing  which  is  lawful,  and  competent  in  value  to  sustain 
the  assumption.  A  contract  without  a  consideration  is  a  nude  pact,  and  not  bind- 
ing :  wheUier  the  agreement  be  verbal  or  in  writing,  it  is  still  a  nude  pact,  and  will 
not  support  an  action,  if  a  consideration  be  wanting.  2  Kent's  Com.  463.  1  Bouv. 
Inst.  237. 

When  the  interest  of  a  man  is  promoted,  though  not  at  his  request,  and  he  after- 
wards deliberately  engage  to  pay  for  it^  the  law  very  properly  says  he  shall  fulfil 
his  promise.    1  Br.  109. 

A  consideration  is  stifficient,  if  it  arise  from  any  act  of  the  plaintiff,  from  which 
the  defendant  or  a  stranger  derives  any  benefit,  however  small,  if  such  act  is  per- 
formed by  the  pluntiff,  with  the  assent,  express  or  implied,  of  the  defendant,  or  by 
reason  of  any  oamage,  or  any  suspension  or  forbearance  of  the  plaintiff's  right  at 
law  or  in  equity,  or  any  possibility  of  loss,  occasioned  to  the  phuntiff  by  the  pro- 
mise of  another,  although  no  actual  benefit  accrues  to  the  party  undertaking.  2  W. 
104. 

A  moral  or  equitable  obligation  is  sufficient  consideration  for  an  assumption. 
5  Binn.  33. 

An  adjournment  of  a  suit  in  a  justice's  court  is  a  sufficient  consideration  for  an 
agreement.    1  Cow.  99. 

Labor  done  and  services  rendered  for  one,  without  his  request  or  privity,  however 
beneficial  or  meritorious,  as  saving  his  property  fe)m  the  fire,  affords  no  ground  of 
action.   20  Johns.  28. 

A  request  by  a  father  that  a  physician  will  attend  his  son,  who  is  of  full  age,  and 
sick  at  his  father's  house,  does  not  render  the  father  liable  to  pay  for  the  services 
tendered.  4  W.  247. 

An  agreement  to  forbear  to  sue,  for  a  reasonable  time,  is  a  consideration  certain 
enough  upon  which  to  sustain  an  action.   1  P.  R.  388. 

Forbearance,  either  limited  or  general,  is  a  good  consideration  for  a  promise  to 
pay  the  debt  of  a  third  person.   3  W.  &  8.  420. 

In  assumpnt  on  a  promise  to^y  the  debt  of  another  in  consideration  of  forbear- 
ance, the  fact  that  the  debt  was  not  due  at  the  time  of  the  promise,  or  that  it  was 
voidable  in  consequence  of  the  infaqcy  of  the  debtor,  or  that  it  was  barred  by  the 
act  of  limitation,  furnishes  no  defence  to  the  action.   5  W.  &  S.  476. 

An  undertaking  to  answer  for  the  debt  of  another,  though  in  writing,  and  signed 
by  the  defendant,  is  void,  if  no  consideration  between  the  plaintiff  and  defendant, 
either  of  forbearance  or  otherwise.   8  Johns.  29.     Unless  the  undertaking  be  con- 
temporaneous with  the  original  debt.   5  Wh.  487.    An  injury  to  the  party  to  whom  ^ 
the  promise  is  made,  or  a  benefit  to  the  party  promising,  is  sufficient  consideration.      (_j'^ 
S  Johns.  100. 

By  act  26  April  185t5,  it  is  provided  that  no  action  shall  be  brought  whereby  to 
chaige  any  executor  or  administrator,  upon  any  promise  to  answer  diamages  out  of 
his  own  estate,  or  whereby  to  charge  the  defendant,  upon  any  special  promise,  to 
answer  for  the  debt  or  default  of  another,  unless  the  agreement  upon  which  such 
action  shall  be  brought,  or  some  memorandum  or  note  thereof,  shall  be  in  writing 
and  signed  by  the  party  to  be  charged  therewith,  or  some  other  person  by  him 
tathorized.  But  the  act  shall  not  apply  to  or  affect  any  contract,  the  consideration 
of  which  shall  be  a  less  sum  than  twenty  dollars.  Purd.  497.    Digitized  by  GoOqIc 
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'  This  statute  does  not  apply  to  a  direct  promise  to  pay  for  work  to  be  performel 
for  another.     The  liability  of  the  promissor  in  such  case  springs  out  of  the  peij 
yj  formanoe  of  the  promissee,  and  the  consideration  moves  from  the  one  directly  to  tU 

/  other ;  consequently,  it  is  not  within  the  statute.     16  Leg.  Int.  60.     And  see  | 


\ 


^  Wr.  302.     To  bring  a  case  within  the  act,  the  promissee  must  be  the  origb 

creditor.     25  Law  Rep.  676.     4  P.  F.  Sm.  118.     If  the  old  debt  remain,  the  ( 
tract  is  not  an  original  undertaking,  and  is  therefore  within  the  statute. 
Wr.  62. 

An  agreement  made  between  parties  prior  to  or  contemporaneously  with 
executing  a  written  obligation  as  sureties,  by  which  one  promises  to  indemnify  1 
other  from  loss,  is  not  required  to  be  in  writing.     12  N.  x.  462. 

A  contract  required  to  be  in  writing  must  appear  with  reasonable  certainty, } 
out  recourse  to  parol  proof,  from  the  instrument  itself,  and  parol  testimony  ca 
be  admitted  either  to  contradict  or  to  vary  it.     4  Phila.  75.     See  7  C.  259^0. 

The  authority  as  an  agent  by  whom  the  contract  is  signed  need  not,  under  \ 
act,  be  in  writing,  but  may  be  proved  by  parol.     It  is  well  settled,  however,  i 
such  agent  must  be  a  third  person ;  and  that  the  other  party  to  the  contract  is  i 
competent  to  act  as  agent  for  the  party  intended  to  be  charged.     Ibid. 

The  consideration  upon  which  the  contract  is  made  need  not  be  expressed 
the  writing,  but  may  be  proved  by  parol.     9  Wr.  345.  ^ 

Since  the  passage  of  this  act,  an  mdorser  of  a  note,  whose  name  is  written  beftl 
that  of  the  payee,  is  liable  as  second  indorser.     9  P.  F.  Sm.  144.     10  Ibid.  35.  f 


€4)nbut0. 

I.  Panishment  for  importing  convicts.  IL  Actions  against  oonvlots. 

L   Act  31  Mabch  186i:  Purd.  193. 
Sect.  71.  If  any  master  or  commander  of  any  ship,  boat  or  other  vessel,  arriv 
from  any  foreign  country,  place  or  port,  at  any  port,  harbor  or  place  within 
commonwealth,  shall  knowingly  bring  with  him  any  person,  either  as  a  passei 
working  hand  or  otherwise,  who  shall  have  been  convicted  of  any  offence  in 
foreign  country  or  place,  which,  if  committed  within  this  commonwealth, 
have  subjected  the  offender  to  imprisonment  at  labor,  with  intent  to  land  sach 
son  or  permit  him  to  land,  such  master  or  commander  shall  be  guilty  of  a 
meaner,  and  on  conviction  thereof,  be  sentenced  to  pay  a  fine  not  exeeeding 
hundred  dollars^  and  undergo  an  imprisonment  not  exceeding  one  year. 

II.  Act  81  March  1860.  Purd.  193. 
Sect.  71.  In  all  cases  of  felony  heretofore  committed,  or  which  may  hereafter^ 
committed,  it  shall  and  may  be  lawful  for  any  person  injured  or  aggrieved  by  m 
felony,  to  have  and  maintain  his  action  against  the  person  or  persons  guilty  of  81 
felony,  in  Uke  manner  as  if  the  offence  committed  had  not  been  felon  ionsly  doi 
and  in  no  case  iwhatever,  shall  the  action  of  the  party  injured,  be  deemed,  tal 
or  adjudged  to  be  merged  in  the  felony,  or  in  any  manner  affected  thereby.  ' 

I 
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I  Of  the  office  uid  dnties  of  the  coroner.         II.  Forms  used  in  the  coroner's  office. 

L  Thi  ooroner  is  an  officer,  so  called,  because  he  hath  principally  to  do  with 
^  of  the  crown.  1  BI.  Com.  346.  In  this  state  coroners  are  elected  by 
»  dtiiens  of  tlie  respective  counties  at  the  general  election,  and  are  commis- 
ined  by  the  goyemor.  They  hold  their  offices  for  the  term  of  three  years,  if 
tj »  long  behave  themselves  well,  and  until  a  successor  be  duly  qualified ;  but 
19  are  re-eligible.  Vacancies  in  the  office  are  filled  by  an  appointment  by  the 
)r,  to  continue  until  the  next  seneral  election,  or  until  a  successor  shall*  be 
and  qualified.  Const,  art.  VI.  §  1. 
Coroners  are  required,  by  the  act  of  1834,  before  they  are  commissioned  or  eze- 
le  aay  of  the  duties  of  the  office,  to  enter  into  a  recognisance,  and  become  bound 
a  bond,  with  at  least  two  sufficient  sureties,  in  one-fourth  of  the  sum  required 
m  the  sheriff  of  the  county,  conditioned  that  they  will  "  well  and  truly  perform 
and  singular  the  duties  to  the  said  office  of  coroner  appertaining."  The  sureties 
to  be  approved  by  the  judges  of  the  court  of  common  pleas;  the  recognisance  is 
ke  recorded ;  the  names  of  the  sureties  are  to  be  entered  by  the  prothonotary 
his  judgment  docket;  and  the  recognisance  becomes  a  lien  upon  all  the  real 
I  of  the  coroner  and  his  sureties,  within  the  county ;  and  it  stands  as  security 
ooly  to  the  commonwealth,  but  to  aU  persons  whomsoever  for  the  faithful  dis- 

of  the  duties  of  the  office.  Purd.  893-5. 
T&$  office  and  power  of  the  coroner  are  ministerial  and  judicial.  The  ministerial 
of  the  coroner  is  only  as  a  substitute  for  the  sheriff.  For  when  there  is  a 
ley  in  the  office  of  sheriff,  or  when  a  just  exception  is  taken  to  the  sheriff,  for 
non  of  partiality,  as  that  he  is  interested  in  the  suit,  or  of  kin  either  to  the 
itiff  or  defendant,  the  process  must  be  awarded  to  the  coroner,  in  place  of  the 
^,  to  be  executed.  And  his  duties  in  relation  to  the  execution  and  return  of 
proeess,  are  precisely  the  same  as  those  of  the  sheriff  in  other  cases.   Rob.  Big. 

dicial  duties  of  the  coroner  are  principally  prescribed  by  the  statute  of  4 
i  I.,  ^*  concerning  the  office  of  the  coroner.''  The  chief  of  these  duties  is  to 
i  when  any  person  is  slain,  or  dies  suddenly,  or  in  prison,  concerning  the 
'  of  his  death ;  and  lor  this  purpose  he  must  summon  a  jury,  and  hold  an 
tion,  on  view  of  the  dead  body ;  for  if  the  body  be  not  ^found,  the  coroner 
tsit.   1  Bl.  Com.  348. 

;  of  the  peace  ought  to  inform  themselves  in  relation  to  the  duties  of  the 

er,  in  this  respect,  inasmuch  as  it  is  provided  by  the  act  27  May  1841,  §  15, 

\  in  all  eases  where  by  law  the  coroner  of  any  county  is  required  to  hold  an 

t  over  a  dead  body,  it  shall  be  lawful  for  a  justice  of  the  peace  of  the  proper 

to  hold  the  same  where  there  is  no  lawfully  appointed  coroner,  or  he  is 

t  from  the  county,  unable  to  attend,  or  his  office  is  held  more  than  ten  miles 

i  fnrni  the  place  where  the  death  occurred  or  the  body  was  found ;  and  said 

i  shall  have  like  power  to  select,  summon  and  compel  the  attendance  of  jurors 

Ivitnesses,  and  shall  receive  like  fees  and  tax  like  costs,  and  the  inquest  shall 

like  force  and  effect  in  law.     Provided^  That  no  fees  or  costs  shall  be  allowed 

'  1  aaid  justice  or  inquest  until  the  proceedings  are  submitted  to  the  court  of 

sessions  of  the  proper  county,  and  said  court  shall  adjudge  that  there  was 

ble  cause  for  holding  said  inquest,  and  approve  of  the  same.''  Purd.  609. (a) 

Imtmer  in  his  judicial  capacity  cannot  appoint  a  deputy.     1  Chit.  745.(6) 

^ke  justice  should  bear  in  mind,  that  he  has  no  power  to  hold  an  inquest  over 

fhad  body,  except  in  the  cases  provided  for  in  the  statute.     The  prevalent  notion 

[■)  The  act  of  19  April  1856,  provides  that  efforts  made  to  give  him  notice  of  the  death, 

i  Nctioii  shall  aot  hereafter  authorise  the  and  of  the  necessity  of  his  official  attendance, 

b;  of  an  inquest  by  a  justice  of  the  peace  P.  L.  740. 

lit  Che  county  of  Allegheny,  except  in  (6)  The  coroners  of  Lancaster,  Northamp- 

Ki  where  it  is  impracticable  to  obtain  the  ton,  Schuylkill  and  Chester  counties  hare  been 

al   aoendnnce  of   the    coroner,    after  authorised   to    appoint   deputies    bj   special 

givea  to  him,  or  reasonable  and  proper  statutes. 
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that  a  justice  of  tlie  peace  bas  ooncarrent  power  to  inquire  into  tbe  circxuiistaAot 
of  a  sudden  or  violent  death,  upon  view  of  the  body,  is  without  authority  in  the  law 
The  statute  of  4  £dw.  I.  commands  the  coroner  alone  to  go  to  the  place  where  as 
one  is  slain  or  has  suddenly  died ;  and  by  warrant  to  the  bailifis  or  constables,  1 
summon  a  jury  from  the  neighboring  towns,  to  inquire  into  tbe  manner  of  the  kil 
ing,  or  tbe  circumstances  of  tbe  death.  From  the  words  of  the  statute  it  resiilta 
that  the  coroner's  jurisdiction  is  a  special  one,  and  that  no  one  else  can  take  m, 
inquisition  in  the  numner  prescribed.  6  Wh.  272.  Except  in  the  cases  enumexaXe 
in  the  act  of  1841. 

The  statute  of  4  Edw.  I.  being  wholly  directory  and  in  affirmance  of  the  ooiiiiik> 
law,  the  coroner  is  not  thereby  restrained  from  any  branch  of  bis  power,  nor  Qxcoae 
from  any  part  of  his  duty,  not  mentioned  in  it,  which  was  incident  to  his  office  before 
and  therefore,  though  the  statute  mentions  only  inquiries  of  the  death  of  persons  al&ii 
drowned  or  suddenly  dead,  yet  the  coroner  ought  also  to  inquire  of  the  death  of  Uttcm 
who  die  in  prison.  2  Hawk.  P.  C.  c.  47.  Rob.  Dig.  104.  But  by  the  act  29  Marc 
1819,  the  coroner  of  Philadelphia  county  is  not  to  hold  an  inquest  on  the  bod 
of  any  prisoner  who  may  die  in  the  common  jail  of  that  county,  unless  required  h 
the  inspectors,  or  in  cases  of  death  by  violence.  Purd.  506.  And  by  act  16  Apri 
1845,  he  is  prohibited  from  holding  an  inquest  on  the  body  of  any  deceased  pai 
son,  unless  he  shall  have  died  of  violent  death.     Purd.  897. 

The  subjects  of  inquiry  for  a  coroner's  inquest  are  cases  of  sudden  and  violen 
deaths,  whether  they  take  place  from  tbe  visitation  of  Ood ;  by  misfortune  (as  h 
sudden  death  ensue  in  consequence  of  a  fall  or  other  casualty) ;  by  suicide ;  or  b; 
the  hand  of  another,  whether  by  murder,  manslaughter,  in  self  defence  or  by  acd 
dent.  But  he  is  only  to  bold  an  inquest  where  there  has  been  a  violent  and  nn 
natural  deaths  or  reasonable  suspicion  of  such  a  death ;  an  accident  superinducioj 
disease  and  death,  at  the  end  of  days  and  weeks,  is  not  a  case  for  an  inquest.  Theri 
ought  at  least  to  be  a  reasonable  suspicion  that  the  party  came  to  his  aeath  by  vio 
lent  and  unnatural  means;  for  if  Uie  death,  however  sudden,  was  from  fever  o| 
other  visitation  of  God,  there  is  no  occasion  for  the  coroner's  interference.  1  Ea^ 
P.  C.  382.  2  Hale  P.  C.  62.  Where,  however,  death  occurs  from  any  violence 
done  to  a  person  by  another,  although  such  violence  may  not  suddenly  terminate  th< 
life  of  the  party  injured,  it  is  still  the  duty  of  the  coroner  to  hold  an  inquest,  i 
Gr.  262. 

An  inquisition  of  death,  by  the  oath  of  lawful  men  of  the  county,  is  sufficient 
without  saying  they  were  of  the  next  town,  so  that  it  appear  at  what  place,  and  by 
what  jurors,  by  name,  it  was  taken,  and  that  such  jurors  were  sworn.  At  the  pre- 
sent day  they  are  fleeted  and  summoned  by  the  coroner  himself  or  his  deputies. 
The  number  of  jurors  on  a  coroner's  inquest  was  not  fixed  by  the  common  law.  But 
by  the  act  16  May  1857,  it  is  provided  that  the  number  shall  not  be  more  than  six 
to  attend  any  one  inauest.   Purd.  897. 

It  is  clearly  agreed,  that  the  inauest  must  be  taken  on  the  view  of  the  dead  hody^ 
and  an  inquest  taken  otherwise  by  a  coroner,  is  void ;  therefore,  where  the  bodN 
cannot  be  found,  or  is  so  far  decayed  that  a  view  can  be  of  no  service,  no  inquisitioa 
can  be  taken  by  the  coroner. 

K  the  body  be  buried  before  the  coroner  comes,  he  ought  to  take  it  up  aod  tabi 
his  view  thereof,  within  any  reasonable  time  after  such  interment;  but  if  he  shouH 
take  an  inquest  afler  a  body  hath  been  so  long  buried,  that  it  may  reasonably  bl 
presumed  that  the  view  of  it  could  be  of  no  manner  of  use  for  the  information  rf 
the  jurors,  the  court  into  which  the  inquisition  is  returned,  will,  in  their  discretioo, 
refuse  to  receive  or  file  it,  upon  affidavit  of  the  whole  circumstances  of  the  proceed* 
,ing.  Yet  the  court  refused  in  one  case  to  quash  an  indictment  taken  a  year  tStM 
the  body  had  been  buried,  for /actum  vaUty  quod  fieri  nan  debit 

It  is  not  necessary  that  the  inquisition  be  taken  at  the  very  same  place  where  til 
body  was  viewed ;  and  it  hath  been  resolved,  that  an  inquisition  taken  at  D.,  on  till 
view  of  the  body  lying  dead  at  L.,  may  be  good. 

The  jury  must  be  sworn,  and  charged  by  the  coroner  to  inquire,  upon  view  rf 
the  body,  how  the  party  came  by  his  death,  whether  by  murder  or  misfortune,  4 
/elo  de  se.  '  If  slain,  it  is  to  be  inquired  where  slain,  by  whom,  and  bv  what  meaal 
or  instrument ;  whether  slain  in  the  place  where  the  body  lies  or  not,  of  what  leogthi 
depth  and  breadth  are  the  wounds ;  m  what  part  of  tbe  body  inflicted,  and  genenllf 
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Bcmeeniing  all  tbe  circimiBtanoes  of  the  party's  death.  The  inquest  are  also  to 
inquire  of  all  accessories  hefort  the  fact,  but  they  cannot  inquire  of  accessories  after 
Ihe  fact.  If  persons  who  are  found  ^Ity  by  the  inquest  be  taken,  the  coroner 
nay  and  must  commit  them  to  the  shen£f,  who  is  to  confine  them  in  prison.  And 
by  the  statute  1  &  2  Philip  &  Mary,  o.  18,  the  coroner  is  to  take  the  examinations 
ftgaiDst  the  ^principal  and  accessories  htfort  the  fact,  and  put  them  in  writing, 
tnd  bind  over  the  witnesses  by  recognisance  to  the  next  jail  delivery,  and  then  to 
retom  the  inquisition,  examinations  and  recognisances.  The  coroner's  inquest  must 
have  all  the  evidence  offered  to  them  on  oath,  whether  against  or  in  £ivor  of  the 
lecuaed,  for  it  is  not  so  much  an  accusation  or  indictment,  as  an  inquest  of  office. 
Rob.  Dig.  104-5. 

Id  order  to  aid  him  in  the  performance  of  his  duty,  the  coroner  has  authority  to 
order  a  jmi  mortem  examination,  at  the  public  charge ;  and  the  surgeon  employed 
by  him  for  that  purpose,  where  the  amount  of  compensation  is  not  fixed  by  law,(a) 
b  entitled  to  a  rea$onabU  compensation  from  the  county  for  his  services.  The 
eoroner  has  authority  to  pledge  the  responsibility  of  the  county  for  the  compensation 
of  all  auxiliary  services  which  are  necessary  to  the  proper  execution  of  his  office, 
and  which  he  could  by  no  other  means  command.  When  his  dutv  requires  him 
to  disinter  a  body  for  instance,  he  cannot  be  expected  to  do  it  with  his  own  hands, 
or  by  hands  paid  for  with  his  own  means.  True,  he  is  entitled  to  fees,  but  they 
ve  given  for  particular  acts  of  official  duty ;  not  as  a  fund  for  contingent  expenses. 
8Barr462-5.  4  Ibid.  270. 

The  coroner  is  the  proper  judge  of  the  necessity  of  holding  an  inquest  and  mak- 
ing a  post  mortem  examination.  It  is  sufficient  for  the  surgeon  summoned  to  aid 
him  in  it,  to  know  that  the  proper  officer  of  the  county  requires  his  services,  and 
that  he  has  power,  by  his  contract,  to  bind  the  county  for  the  payment  of  a  reason- 
able compensation  for  them.  2  C.  156.  The  county  commissioners  have  no  power 
lo  appoint  a  surgeon  to  perform  such  services,  so  as  to  preclude  the  coroner  from 
selecting  a  proper  person  in  his  discretion.   10  C.  301. 

The  fees  of  the  coroner  are  fixed  by  the  act  28  March  1814,  Purd.  459,  as  fol- 
lows :(6) 

Fee$  of  the  coroner. — Viewing  a  dead  body $2.75 

Summoning  and  qualifying  an  inquest,  drawing  and  returning  inquisition  .  1.87i 
Summoning  and  qualifying  each  witness 25 

To  be  paid  out  of  the  goods,  chattels,  lands  or  tenements  of  the  slayer  (in  case  of 
murder  or  manslaughter),  if  any  he  hath,  otherwise  by  the  county,  with  mileage 
^ni  the  court>house  to  the  place  of  viewing  the  body. 

Executing  any  process  or  writs  of  any  kind,  the  same  fees  as  are  allowed  to  the 
soeiifT,  and  the  same  mileage. 

II.  Forms  used  in  ths  oobonsr's  ornci. 

1.  Pricift  to  summon  a  jury. 
Tha  Commonwtalth  of  Penasylvania, 

To  Uie  Constable  of  the  Township  of  S ,  in  the  County  of  Dauphin : 

We  command  you,  immediatelv  upon  sight  hereof,  to  summon  and  warn  six  good 

and  lawful  men,  of aforesaid,  whose  names  are  hereto  annexed,  to  be  and  appear 

before  Simeon  Dann,  Esquire,  coroner  of  the  said  county,  at  — ,  in  tbe  county  amre- 

aaid,  at o'clock of  this  day ;  then  and  there  to  inquire  of,  do  and  execute  all 

things  as  on  our  behalf  shall  be  lawfully  given  them  in  charge,  touching  the  death  of  C. 

(o)  In  Lancaster  coanty,  the  cooipensation  Northampton  conntj  is  fixed  at  $15,  unleM 

for  such  service  is  fixed  at  $10,  unless  in-  increased  by  the  commissioners  of  the  countj. 

creased  by  the  county  commissioners,  by  the  Purd.  459. 

set  of  a  April   1852.    Purd.  459.    This  act  (6)  See  act  of  9  March  1867,  as  to  the  fees 

was  extended  to  Blair  county,  on  the  15  April  of  the  coroner  of  Allegheny  county.     P.  L. 

1853 ;  to  Indiana  county,  on  the  14  March  382.    This  was  extended  to  Schuylkill  county, 

1857 ;  to  Belts  and  Mon^;omery,  on  the  14  by  act  26  March   1868,  P.  L.  495 ;  and  to 

Mardi  1860.     Purd.  459.    And  to  Washing-  Bucks  county,  by  act  1  April  1868.   P.  L.  554. 

ton,  on  tbe  2  April  1867.    P.  L.  677.    By  The  fees  of  tbe  coroner  of  Cambria  county 

set  of  19  April  1856,  the  compensation  in  are  fixed  by  act  21  Biarch  1868.    P.  L.  412. 
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D.    ^nd  be  jon  then  and  there,  to  certify  what  you  shall  have  done  in  the  premises,  a&J 
further  to  do  and  execute  what  in  our  behalf  shall  be  then  and  there  enjoined  you. 

Given  under  the  hand  and  seal  of  our  said  Coroner,  at .the day  of ,  *.■ 

1862.  Simeon  Dunn,  Coroner,     [seal.] 

2.  Oath  [or  affirmation]  of  foreman.  *    « 

Tou  do  swear,  [or  **  solemnly,  sincerely  and  truly  declare  and  affirm/']  that  tou  } 
diligently  inquire  and  true  presentment  make,  on  the  behalf  of  the  Commonwealth,  Y 
and  in  what  manAer  C.  D.,  [or  "  a  person  unknown,"  as  the  ease  may  be,]  here  ly 
dead,  came  to  his  death ;  and  of  sucd  other  matters  relating  to  the  same  as  shall  be  I 
fully  required  of  you,  according  to  the  eyidence  offered  to  you  or  arising  from  the  i 
tiou  of  the  body.    So  help  you  €K)d,  [or,  "  And  so  you  affirm."] 

After  the  foreman  is  sworn  [or  affirmed],  the  rest  may  be  sworn  [or  affirmed 
together,  as  follows : 

"  Tou  and  eyery  of  you  do  swear,  [or  affirm,]  that  such  oath  [or  affirmation]  as  yoit 
foreman  hath  for  his  part  taken,  you  and  eyery  of  you  shall  well  and  truly  obeenre  anl 
keep  on  your  parts  respectiyely.    So  help  you  God,"  [or  "  And  so  you  affirm."] 

3.    SVBPCENA. 

The  Commonwealth  of  PeBaiylyania, 

To  T.  B.,  D.  0.,  K.  M.,  and  S.  P.,  greeting: 

We  command  you  and  eyery  of  you  that,  all  business  and  excuses  whatsoeyer  beiof 
laid  aside,  yoQ  do  in  your  proper  persons  appear  before  A.  B„  Es<^uire,  Coroner  of  dK 

county  of  Dauphin,  and  an  inquest  now  sitting  at ,  in  the  said  county,  to  f^** 

the  truth  and  giye  such  information  and  eyidence  as  you  and  eyery  of  you  shall  1 

touching  the  manner  in  which  0.  D.,  [or  "  a  certain  person  unknown,"]  there  lying  dei 
came  to  his  death ;  and  touching  all^  other  matters  in  relation  to  which  yoa  ahall 
examined.    And  this  you  are  in  no  wise  to  omit,  under  the  penalty  that  may  eosue. 

Witness  the  hand  and  seal  of  the  said  A.  B.,  at ,  the day  of ,  a.  d.  II 

A.  B.,  Coroner,     [seal.]] 

4.  Oath  of  a  witness  on  a  coroner's  inquest. 

Tou  do  swear  that  the  evidence  you  shall  giye  to  this  inquest^  touching  the  death  I 

0.  D.,  [or  "  the  person  whose  body  has  been  yiewed,"]  shall  be  the  truth,  the  whole  tmf 

and  nothing  but  the  truth,  so  help  you  God.  ! 

5.  Inquisition  of  murder.  j 

Commonwealth  of  Pennsylyania,  )  j 

Dauphin  County,  j     *  '         j 

An  inquisition  indented  and  taken  at ^  in  the  county  of  Dauphin,  the day  of -^ 

in  the  year  of  our  Lord  one  thousand  eight  hundred  and  sixty-two,  before  me,  Simei 
Dunn,  Coroner  of  the  county  aforesaid,  upon  the  yiew  of  the  body  of  A.  D.,  then  and  th4^ 

E*  '  dead,  upon  the  oaths  of  C.  D.,  £.  F.,  &c.,  and  solemn  affirmations  of  K.  L.,  M.  N.,  &i 
and  lawful  men  of  the  county  aforesaid ;  who  being  sworn  and  affirmed  to  inquire.^ 
,  art  of  the  Commonwealth,  when,  where,  how  and  after  what  manner  the  said  A.  I 
came  to  his  death,  do  say,  upon  their  oath  and  affirmation,  that  one  A.  M*,  late  of  ^ 
aforesaid,  gentleman,  [this  word  gentleman,  and  other  words  following,  printed  in  itattj 
should  be  yaried  according  to  the  facts  of  the  case,]  not  having  the  fear  of  Gkxi  before  H 

eyes,  but  being  moyed  and  seduced  by  the  instigation  of  the  deyil,  on  the day  ^ 

,  in  the  year  of  our  Lord  one  thousand  eight  hundred  and  sixty-two,  at  the h^ 

in  the  night  of  the  tame  day,  with  force  and  arms,  at ,  in  the  county  aforesud,  in  i 

upon  the  aforesaid  A.  D.,  then  and  there  being  in  the  peace  of  God  and  of  the  said  C 
monwealth,  ftloniously,  yiolently  and  of  his  malice  aforethought,  made  an  asaaalt ; 
that  the  aforesaid  A.  M.  then  and  there,  with  a  certain  stoord,  made  of  iron  and  steely  i 
the  yalue  of  one  dollar,  which  he,  the  said  A.  M.,  then  and  there,  held  in  his  riffhi  I 
the  aforesaid  A.  D.,  in  and  upon  the  le/t  part  of  the  belly  of  the  said  A.  D.,  a  little 
the  naoel  of  the  said  A.  D.,  tiien  and  there  yiolently,  feloniously,  yoluntarily  and  of  I 
malice  aforethought,  struck  and  pierced,  and  gaye  to  the  said  A.  D.,  then  and  there,  r^ 
sword  aforesaid,  in  and  upon  the  aforesaid  leji  part  of  the  belly  of  the  said  A.  D.,  a  i 
above  the  navel  of  the  said  A.  D.,  one  mortal  wound,  of  the  breadth  of  half  an  inch,  am 
of  the  depth  of  three  incites,  of  which  said  mortal  wound  the  aforesaid  A.  D.  then  and  thd 
instantly  died ;  so  the  said  A.  M.  then  and  there  feloniously  killed  and  murdered  the  m| 
A.  D.,  against  the  peace  and  dignity  of  the  Commonwealth  of  Pennsylvania. 
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ind  the  said  jnrore  further  say,  upon  their  oath  and  affirmation  aforeRaid,  [as  follows 

this  paragraph,  or  an  the  case  may  be,]  that  A.  A.,  of ,  yeoman,  and  B.  A.,  of , 

n,  were  felonioualj  present  with  drawn  swords  at  the  time  of  the  murder  and  felon j 

iid,  in  form  aforesaid  oommitted ;  that  is  to  say,  on  the  said day  of ,  in 

jear  aforesaid,  at aforesaid,  in  the  county  aforesaid,  at  the^r«^  hour  of  the  night 

[tbe  same  day ;  then  and  there  comforting,  abetting  and  aiding  the  said  A.  M.  to  do  and 
^   lit  the  felony  and  murder  aforesaid,  in  manner  aforesaid,  against  the  peace  and 
tj  of  said  Commonwealth. 

witness  whereof,  as  well  the  aforesaid  coroner  as  the  jurors  aforesaid,  have  to  this 
'  ition  pat  their  hands  and  seals,  on  the  day  and  year  and  at  the  place  first  above 


Simeon  Dunn,  Coroner. 

CD., 

£.  F.,  &c. 

Jurors. 


SEAL. 
SEAL. 
SEAL. 


?or  other  forms  of  inquisition,  see  Graydon's  Forms  815-16,  and  Dnnlop's  Forms 

R-6. 


L  IreetioB  of  corporations,  and  corporate        III.  Suits  by  and  against  corporations. 

powers.  IV.  Forms  of  process. 

L  ^-lawB  of  corporations.  V.  Provisions  of  the  Penal  Code. 

I A  CoBPORATiON  is  a  body  politic,  or  incorporated,  so  called  as  the  persons  are 
da  into  a  body,  and  of  capacity  to  take  and  grant,  Ac,  or  it  is  an  assembly  and 
king  together  of  many  into  one  fellowship  and  brotherhood,  whereof  one  is 
id  and  chief,  and  the  rest  are  the  body,  and  this  head  and  body,  knit  together, 
lb  the  corporation ;  also,  it  is  constituted  of  several  members,  like  unto  the 
tual  body,  and  framed  by  fiction  of  law  to  endure  in  perpetual  succession  (or 
ra  eertain  limited  time.)   JBac.  Abr. 

Corporations  in  Pennsylvania  are  either  created  directly  by  act  of  assembly  or 
rtheooartB,  in  accordance  with  certiun  principles,  and  for  certain  purposes  laid 
itn  in  a  previous  law,  within  the  proyisions  of  which  certain  persons  associate ; 
ri  it  being  certified  by  the  proper  authorities  that  the  association  have,  in  all 
ipeets,  complied  with  the  conditions  and  requirements  of  the  law,  they,  the  asso- 
ton,  are,  for  the  purposes  expressed  in  their  articles  of  association,  declared  and 
Dwwledged  as  a  corporation,  and  granted  the  powers  and  immunities  appertain- 
;  to  sach  associations.  Purd.  194-7. 
A  charter  of  incorporation  cannot  be  declared  Toid  in  a  coUateral  suit :  it  can 

be  vacated  by  a  9cirefaciaM  to  repeal  it,  or  on  a  suit  of  quo  toarratUo  at  the 

of  the  oommonwealtli.   1  R.  426. 
M  evporation  has  no  other  powers  than  such  as  are  specifically  granted  by  the 
f^  incorporation,  or  are  necessary  for  the  purpose  of  carrying  mto  eflfect  the 

n  expressly  granted.   16  Johns.  358. 

■tatate  restraining  any  perwn  from  doing  certain  acts,  applies  equally  to  cor- 

te  or  bodies  politic,  although  not  mentioned.   Ibid. 

snporation  derives  all  its  powers  from  its  charter,  and  from  it  the  duties, 

fAooB  and  liabilities  of  its  officers  are  to  be  collected.   8  P.  R.  502. 
leonnration  may,  without  $eaL  enter  into  a  contract  express,  or  even  implied. 

Bke  leal  of  a  corporation  is  prtmd  facie  evidence  that  the  contract  has  been 
Vtttered  into  by  them.   6  S.  &  R.  16. 

n.  Bt-laws.  i 

^Mrpcration  by  charter  cannot  make  by-laws  inconsistent  with  the  intentions,  I 

•Materaeting  the  directions  of  their  charter.   4  Burr.  2204.  I 

ninltivoH  h^/ V    -lOOOl^  1 
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All  by-laws,  made  by  corporations,  wnf^t  be  consistent  with,  and  subordinate  W, 
their  constitution  by  charter.   Bro.  P.  C.  329. 

Corporations  must  show  their  power  to  pass  by-laws,  and  bring  themselves,  b| 
proof,  within  that  power.   6  Cow.  462. 

By-laws  must  be  reasonable.   Ibid.   10  Wend.  99.     27  Leg.  Int.  125. 

Municipal  corporations  have  power,  at  common  law,  to  make  by-laws  for  tU 
general  good  of  the  corporation.  Thev  must,  however,  be  reasonable  and  for  t]i| 
common  benefit,  not  in  restraint  of  trade,  nor  imposing  a  burden  without  an  appij 
rent  benefit.   2  J.  321.  . 

An  ordinance  of  a  municipal  corporation,  prohibiting  the  opening  of  streets,  ft|| 
the  purpose  of  laying  gas  mains,  from  the  1st  of  December  to  the  1st  of  Mar^ 
following,  is  a  reasonable  regulation,  and  binds  a  private  corporation,  charterel 
before  the  passage  of  the  ordinance,  and  re<][uired  to  furnish  gas  and  lay  mains,  &e^ 
along  the  streets,  within  the  chartered  limits,  on  application  from  owners  of  pi* 
perty,  whenever  the  profit  would  pav  the  interest  on  the  expense.  2  J.  318. 

But  an  ordinance  prohibiting  sucn  corporation  from  opening  a  paved  street,  faj 
the  purpose  of  laying  pipes  from  the  main  to  the  opposite  side  of  the  streei,  I 
unreasonable  and  void.  Ibid.  For  other  cases  on  the  validity  of  city  ordinaneei 
see  lY.  471.    2  Y.  493.     3  Y.  491.     11  Law  Rep.  547. 

Courts  will  not  take  judicial  notice  of  the  ordinances  of  a  city }  they  most  In 
proved  as  matters  of  fact.     11  Mis.  431. 

A  by-law,  unless  authorized  by  statute,  can  only  be  enforced  by  a  certain  peo« 
niary  penalty :  it  cannot  inflict  a  forfeiture.    5  Wr.  481-2. 

III.  Suits  bt  and  against  corporations. 

.The  act  of  22d  March  1817,  §  6,  provides  <<  that  in  cases  in  which  a  eorporatki 
shall  be  a  party  in  any  suit,  in  any  court  or  before  any  magistrate,  all  the  prooeei 
ings,''  except  as  regulated  by  statute,  "  shall  be  the  same  as  directed  by  lav  I 
other  cases.^'   Purd.  198. 

Suits  may  be  brought  against  corporations,  by  their  corporate  names,  before  as| 
court  or  magistrate  of  competent  jurisdiction,  by  summons,  which  may  be  aen^ 
on  the  president  or  other  prmcipal  officer,  or  on  the  cashier,  treasurer,  secretaiv  e 
chief  clerk  of  such  corporation.(a)  Frovidedy  that  no  suit  shall  be  sustained  i 
any  bank-note  or  notes  payable  to  bearer  or  order  on  demand,  unless  demand  sk^ 
have  been  first  made  fot  payment  thereof,  at  their  banking-house,  office  or  tieasm  ^ 
and,  in  case  of  non-payment,  interest  shall  be  recoverable  on  the  same  from  \ 
time  of  making  such.demand.   Act  22  March  1817,  §  1.   6  Sm.  438. 

In  actions  for  damages  occasioned  by  a  trespass  or  injury  done  by  a  < 
if  the  officers  aforesaid  of  such  corporation,  or  any  of  them,  shall  not  reside  Ib  1 
county  in  which  such  trespass  or  injury  shall  be  committed,  it  shall  be  lawful  i 
serve  the  summons  upon  any  officer  or  agent  of  the  corporation,  at  any  office  i 
place  of  business  of  the  corporation  within  the  county ;  or  if  there  be  no  svi 
office  or  place  of  business,  it  shall  be  lawful  to  serve  the  summons  upon  the  preij 
dent  or  other  principal  officer,  cashier,  treasurer,  secretaiy  or  chief  clerk,  in  a^ 
county  or  pUce  where  they  may  be  found.  Act  18  June  1836,  §  42.   Purd.  198i| 

Process  may  be  served  on  the  toll-gatherer  of  any  corporation  in  the  prod 
county,  and  next  to  the  place  where  the  damage  shall  have  been  committed,  flj 
in  case  of  such  a  service,  reasonable  notice  of  the  suit  must  also  be  given  to  sad 
one  of  the  officers  of  the  company.  Act  16  March  1833.   Purd.  198. 

In  the  commencement  of  an  action  against  a  foreign  corporation,  process  id 
be  served  upon  anv  officer,  agent  or  engineer  of  such  corporation,  either  persood^ 
or  by  copy,  or  by  leaving  a  certified  copy  thereof  at  the  office,  depdt  or  usual  plat 
of  business  of  such  corporation.   Act  21  March  1849.   Purd.  199.  i 

By  the  act  of  15th  April  1851,  the  provisions  of  the  act  of  1849  are  extendi 
to  stage  companies,  and  all  jomt  stock  companies,  not  ineoporated,  where  the  mn^ 
hers  of  said  companies  do  not  reside  within  this  commonwealth :  provided,  A 
service  upon  an  agent  shall  be  upon  the  principal  agent  having  charge  of  the  hm 
ness  of  said  company  in  the  county  where  any  office  may  be  located.  Purd.  I 
See  8  Wr.  422.  ^  .  ] 

(a)  This  proTiiion  is  re-enacted  by  the  act  of  18  Jnne  llUs^  m^^S\^i 
lownahipi.    Ford.  198. 
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WbeneveT  an  act  of  assembly  requires  service  to  be  made,  by  deliyeriDg  a  eer- 
Mfgd  or  attegted  copy,  the  constable  is  required  to  certify  or  attest  the  same  to  be  a 
jlne  copy,  by  writiug  at  the  foot  thereof,  the  words  *^  a  true  copy**  and  signing  his 
"^^  me  thereto,  in  attestation  of  the  same.   S  P.  L.  J.  499.   Bright.  R.  67. 

In  soy  case  where  any  insurance  company  or  other  corporation  shaU  have  an 

I^Dcy  or  transact  any  business  in  any  county  of  this  commonwealth,  it  shall  and 

ittj  be  lawful  to  institute  and  commence  an  action  against  such  insurance  company  ; 

If  other  corporation  in  such  county,  and  the  original  writ  may  be  served  upon  the 

kKsident,  cashier,  agent,  chief  or  any  other  clerk,  or  upon  any  directors  or  agent 

t  rach  company  or  corporation  within  such  county,  and  such  service  shall  be  good 

pd  valid  in  Uw  to  all  intents  and  purpo6es.(a)   Act  8  April  1851,  §  6.   Purd.  198. 

When  any  action  is  commenced  by  any  person  against  any  corporation  in  any 

Monty  in  whieh  the  property  6f  said  corporation  was  wholly  or  in  part  situated,  it 

Aall  be  lawful,  if  the  president,  treasurer,  secretary  or  chief  clerk  do  not  reside 

cumot  be  found  in  such  county,  for  the  sheriff  or  officer  to  whom  any  process 

ij  be  directed  to  serve  the  same  on  any  manager  or  director  in  such  county,  and 

Berrioe  so  made  shal)  be  deemed  sufficient ;  and  in  case  no  director  or  manager 

be  found  in  such  county,  it  shall  be  lawful  for  the  sheriff  or  other  officer  to 

n  such  process  is  directed  to  go  into  any  county  to  serve  the  process  aforesaid. 

17  April  1856,  §  1.   Purd.  199. 

On  artwrari,  parol  evidence  cannot  be  received,  to  alter  or  amend  the  constable's 

m.  3  Pittsburgh  Leg.  J.  801.    If  the  constable  return  that  he  has  served  the 

it  of  the  defendant,  the  justice  is  not  to  inquire  into  the  question  of  his  agency ; 

the  return  be  false  in  fact,  the  ren^edy  of  the  defendant  is  against  the  constable. 

Phila.41.     2  T.  &  H.  Pr.  608. 

In  a  suit  by  a  corporation,  under  the  plea  of  the  general  issue,  the  plaintiffs  are 
\  required  to  exhibit  or  prove  their  act  of  incorporation.  The  want  of  it  must 
pleaded  in  abatement,  or  specially  in  bar.   9  0.  358. 

A  foreign  corporation  may  maintain  an  action  in  its  own  name,  or  that  of  its 
IMtees,  in  the  courts  of  Pennsylvania.  9  W.  126. 

Aitumpaii^  iTespass  and  trover  will  lie  against  a  corporation.  9  S.  &  R.  94, 102. 
Where  a  corporation  are  parties,  or  immediately  mterested  in  the  question,  no 
Mber  of  it  can  be  a  juror  or  witness.  1  Y.  480.  1  Greenl.  £v.,  §  331.^ 
df  any  corporation,  summoned  as  aforesaid,  sTiatt  not  appear  by  their  officer, 
pA  or  attorney,  at  the  time  mentioned  in  said  summons,  then,  or  at  any  time 
knrards,  on  proof  of  the  service  of  the  summons,  by  the  oath  or  affirmation  of  the 
i^r  serving  the  eame,  judgment  hy  defa/ult  shall  be  rendered  against  said  corpora- 
■ifor  the  sum  which  to  the  court  or  magistrate  shall  appear  to  be  due.(&)  Act 
J|aieh  1817,  §  2.  6  Sm.  439. 

ExiKnttiim  againtt  any  corporate  hody^  issued  by  a  magistrate,  shall  be  to  levy 
»  debt,  interest  and  costs  of  the  goods  and  chattels  of  said  corporation,  and 
sention  out  of  any  court  shall  be  to  levy  as  aforesaid  of  the  goods  and  chattels, 
Idi  and  tenements  of  such  corporation ;  and  any  execution  so  issued  and  directed 
'ttj  sheriff,  constable  or  other  proper  officer,  shaU  be  served  by  the  said  officer 
isg  to  the  banking-house,  or  other  principal  office  of  the  corporation,  at  their 
pu  ofBee  hoars,  and  demanding  of  the  president,  or  other  chief  officer,  cashier, 
ner,  seeretaiy  or  chief  clerk,  of  said  corporation,  the  amount  of  said  execu- 
I  vitk  legal  costs  \  and  if  the  same  is  not  forthwith  paid  in  lawful  money,  or  if 
penon  ean  be  found  on  whom  demand  may  be  made  as  aforesaid,  then  such 
"  eooatable  or  other  officer,  is  hereby  authorised  and  required  to  seize  any 
1  property  of  said  corporation,  sufficient  for  the  debt,  interest  and  costa ; 
if  no  sufficient  personal  property  can  be  found  as  aforesaid,  then  in  case  of 
ntioB  out  of  any  court,  the  levy  may  be  on  the  real  estate  of  the  corporation ; 
a  esse  of  execution  issued  by  any  magistrate  as  aforesaid,  where  no  sufficient 
VBil  estate  can  be  found  as  aforesaid,  the  phiintiff  may  file  in  the  court  of 
BOB  pleas  a  transcript  of  the  judgment  as  in  other  cases.     Provided^  That 

i)  See  act  of  27  April  1857,  for  farther        (5)  The  proceedings  on  the  return  of  the 

aa  to  the  service  of  process  on  summons,  by  default,  or  on  hearing,  should 

oompaniea.    Pord.  560.    And  see  be  the  same,  in  all  respects,  againiH  corpora- 

Wr.  422.  tions  as  against  iadiyiduals.  ^ 
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where  ezecation  sball  be  against  a  banking  company,  and  other  penooal  pro|Maty 
cannot  be  found  sufficient  for  the  debt,  interest  and  costs,  if  any  current  ooui  of 
gold,  or  silver,  or  copper,  shall  be  found  by  such  officer,  he  shall  take  so  mack  aj 
will  satisfy  the  debt,  interest  and  costs.     Ibid.  §  3. 

Such  real  and  personal  property  of  a  corporation  as  is  necessary  for  the  eojpj- 
ment  of  the  corporate  franchises,  cannot  be  levied  on  and  sold  under  an  exeeattos 
against  it.  13  8.  &  R.  210.  9  W.  &  S.  27.  3  Phila.  173.  8  Wr.  837.  24 
How.  257. 

In  case  of  appeal,  certiorari  or  writ  of  error,  by  any  oorporadcm,  the  oath  or  affirm*- 
tion  required  oy  law  shall  be  made  by  the  president  or  other  chief  officer  of  tike 
corporation,  or,  in  his  absence,  by  the  cashier,  treasurer  or  secretary ;  and  when  any 
corporation  (municipal  corporations  excepteid)  shall  be  sued,  and  shall  appeal  or 
take  a  writ  of  error,  the  bail  reqmsite  in  that  case  shall  be  taken  absolute  for  the 
payment  of  the  debt,  interest  and  costs,  on  affirmance  of  the  judgment.  Act  22 
March  1817,  §  4.   Purd.  410. 

The  act  of  15tk  March  1847  (Purd.  199),  re-enacts  the  provision  of  the  aet  of 
1817,  as  to  the  bail  to  be  given  by  corporations  on  appefd.  And  the  act  of  21st 
March  1849,  further  provides,  that  in  case  of  a  fbreign  corporation,  the  bail  shall  be 
absolute  for  the  payment  of  such  sum  as  shall  finalfy  be  luljudged  to  be  due  to  the 
plaintiff,  with  interest  and  costs  thereon.   Purd.  199. 

Rules  of  reference,  and  all  notices  whatsoever,  may,  where  a  corporatioii  is  a  party 
in  any  suit,  be  served  on  the  president  or  other  principal  officer,  or  cashier,  or  secre- 
taxT,  or  chief  clerk  of  such  corporation.  Act  22  March  1817,  §  5.   Purd.  199. 

In  oases  in  which  a  corporation  shall  be  a  party  in  anv  suit  in  any  court,  or  before 
any  magistrate,  all  the  proceedings,  except  as  regulated  by  this  act,  shall  be  the  same 
as  directed  by  law  in  other  similar  cases.  Ibid.  §  6. 

For  the  proceedings  on  an  attachment  in  execution  against  a  corporation,  see  tit 
Attachment  in  Execution. 

lY.  Summons  against  a  corporation. 

MONROE  COUNTY, «». 

Tha  Commonwtalth  of  PMuuylvania, 

To  the  Constable  of  D ,  in  the  County  of  Monroe,  greeting: 

Wi  command  you,  that  you  summon  [die  Bank  of  Tinicum]  to  appear  before  J.  B^ 
one  of  our  justices  of  the  peace  in  and  for  the  said  coanty,  on  the  10th  of  July  1860,  at 
10  o'clock,  A.  M.,  to  answer  A.  B.,  on  a  plea  of  debt  or  demand,  not  exceeding  one  hoiidred 
dollars.  Witness  the  said  J.  R.,  at  M aforesaid,  the  4th  day  of  JnlVt  ^  n.  one  thou- 
sand eieht  hundred  and  sixty.  J,  R.,  Justice  of  the  reaoe.    [sxjli^] 

The  Justice's  office  is  in  D- —  Township. 

Reooonisanoi  of  bail  on  appeal. 
Jul^  14th  1860. — ^Defendants  appeal. — I  am  held  in  $150,  as  ctbsotute  bail  in  this  case, 
conditioned  for  the  payment  of  tne  debt,  interest  and  costs,  by  the  defendanta,  on  the 
affirmance  of  the  juagment.  J.  M.,  Unicom. 

V.  Act  31  March  1860.  Purd.  229,  237. 

Sect.  66.  It  shall  not  be  lawful  for  any  councilman,  burgess,  trustee,  manmger  or 
director  of  any  corporation,  municipality  or  public  institution,  to  be  at  the  same  time 
a  treasurer,  secretary  or  other  officer,  subordinate  to  the  president  and  directors,  who 
shall  receive  a  salary  therefrom,  or  be  the  surety  of  such  officer,  nor  shall  any  member 
of  any  corporation  or  public  institution,  or  any  officer  or  agent  thereof,  be  in  am  jwi«e 
interested  in  any  contract  for  the  sale  or  burnishing  of  any  supplies,  or  materials  to 
be  furnished  to,  or  for  the  use  of  any  corporation,  municipality  or  public  institution 
of  which  he  shall  be  a  member  or  officer,  or  for  which  he  shall  be  an  agent,  nor 
directly  nor  indirectly  interested  therein,  nor  receive  any  reward  or  gratuity  IVoni  any 
person  interested  in  such  contract  or  sale ;  and  any  person  violatinpr  these  provisions, 
or  either  of  them,  shall  forfeit  his  membership  in  such  corporation,  municipality  or 
instituti6n,  and  his  office  or  appointment  thereunder,  and  shall  be  held  guilty  of  a 
misdem^nor,  and  on  conviction  thereof  be  sentenced  to  pay  a  fine  not  exceeding 
five  hundred  dollars :   Provided,  That  nothing  in  this  section  contained,  sbiill  pre- 
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vent  a  vice-piesident  of  any  bank  from  being  a  director  of  such  bank,  or  of  receiving 
a  salary  as  yice-president 

Sect.  67.  Any  person  wbo  shall  contract  for  the  sale,  or  sell  any  supplies  or 
materials  as  aforesaid,  and  shall  cause  to  be  interested  in  any  such  contract  or  sale, 
any  member,  officer  or  agent  of  any  corporation,  municipality  or  institution,  or  give 
or  offer  to  give  any  such  person  any  reward  or  gratuity,  to  influence  him  or  them  in 
the  discharge  of  their  official  duties,  shall  not  be  capable  of  recovering  anything 
upon  any  contract  or  sale,  in  relation  to  which  he  may  have  so  practised  or  attempted 
to  practise  corruptly,  but  the  same  shall  be  void,  and  such  party  shall  be  guilty  of  a 
misdemeanor,  and,  on  conviction  thereof,  be  sentenced  to  pay  a  fine  not  exceeding 
five  hundred  dollars. 

SscT.  68.  If  any  officer  of  any  municipal  or  other  corporation,  not  authorized  by 
law,  shall  be  instrumental  in,  or  shall  consent  to  or  connive  at,  the  making  or  issuing 
of  any  note,  bill,  check,  ticket  or  order,  intended  to  be  used  as  currency,  oe  shall  be 
guilty  of  a  misdemeanor,  and,  on  conviction  thereof,  be  sentenced  to  pay  a  fine  not 
exceeding  one  thousand  dollars  for  each  offence,  and  to  undergo  an  imprisonment 
not  exceeding  six  months. 

Sect.  116.  If  any  person,  being  an  officer,  director  or  member  of  any  bank,  or 
other  body  corporate  or  public  company,  shall  fraudulently  take,  convert  or  apply  to 
his  own  use,  or  the  use  of  any  other  person,  any  of  the  money  or  other  property  of 
such  bank,  body  corporate  or  company,  or  belonging  to  any  person  or  persons,  cor- 
poration or  association,  and  deposited  therein,  or  in  possession  thereof,  he  shall  be 
guilty  of  a  misdemeanor. 

Sect.  117.  If  any  person,  being  a  director,  officer  or  manager  of  any  body  cor- 
pomte  or  public  company,  shall,  as  such,  receive  or  possess  himself  of  any  money, 
or  other  property  of  sucn  body  corporate  or  public  company,  otherwise  than  in  pay- 
ment to  him  of  a  just  debt  or  demand,  and  shall,  with  intent  to  defraud,  omit  to 
make,  or  to  cause  or  direct  to  be  made,  a  full  and  true  entry  thereof  in  the  books  and 
accounts  6f  such  body  corporate  or  public  company,  he  shall  be  guilty  of  a  misde- 
meanor. 

Sect.  118.  K  any  director,  manager,  officer  or  member  of  any  bank,  or  other 
body  corporate  or  public  company,  shall,  with  intent  to  defraud,  destroy,  alter,  muti- 
late or  falsify  any  of  the  books,  papers,  writings  or  securities  belonging  to  the  bank, 
body  corporate  or  public  company,  of  which  he  is  a  director,  manager,  officer  or 
member,  or  shall  make  or  concur  in  the  making  of  any  false  entry,  or  any  material 
omission  in  any  book  of  accounts  or  other  document,  he  shall  be  guilty  of  a  misde- 
meanor. 

Sect.  119.  If  any  director,  manager,  officer  or  member  of  any  bank,  or  other 
body  corporate  or  public  company,  shall  make,  circulate  or  publish,  or  concur  in 
making,  circulating  or  publishing  any  written  or  printed  statement  or  account,  which 
he  sh^l  know  to  t>e  false  in  any  particukr,  with  intent  to  deceive  or  defraud  any 
member,  shareholder  or  creditor  of  such  body  corporate  or  public  company,  or  with 
intent  to  induce  any  person  to  become  a  shareholder  or  partner  therein,  or  to  intrust 
or  advance  any  money  or  property  to  such  body  corporate  or  public  company,  or  to 
enter  into  any  security  for  the  benefit  thereof,  he  shall  be  guilty  of  a  misdemeanor. 

Sect.  120.  If  any  person  shall  receive  any  money,  chattel  or  valuable  security, 
which  shall  have  been  so  fraudulently  disposed  of,  as  to  render  the  party  disposing 
thereof  guilty  of  a  misdemeanor,  knowing  the  same  to  have  been  so  fraudulently 
disposed  of,  he  shall  be  gnilty  of  a  misdemeanor,  and  may  be  indicted  and  convicted 
thereof,  whether  the  party  guilty  of  the  principal  misdemeanor  shall,  or  shall  not, 
have  been  previously  convicted. 

Sect.  121.  Every  person  found  guilty  of  a  misdemeanor  under  either  of  the  pre- 
ceeding  sections  of  this  title,  wherein  the  nature  and  extent  of  the  punishment  is 
not  specified,  shall  be  sentenced  to  an  imprisonment  not  exceeding  two  years,  or  be 
fined  in  any  amount  not  exceeding  one  thousand  dollars,  or  both  or  either,  at  the 
discretion  of  the  court. 

Sect.  122.  Nothing  herein  contained  shall  affect  any  remedy  at  law  or  in  equity, 
which  any  party  aggrieved  might  have  heretofore  had,  nor  affect  or  prejudice  any 
agreement  entered  into,  or  security  given,  by  any  trustee,  having  for  its  object  the 
lestoration  or  repayment  of  any  trust  property  misappropriated.  o 
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Seot.  128.  No  such  trustee^  banker,  merchant,  broker,  attorney,  agent,  director^ 
officer  or  member  as  aforesaid,  shall  be  enabled  or  entitled  to  refuse  to  miake  a  ivS.i 
and  complete  discovery  by  answer  to  any  bill  in  equity,  or  to  answer  any  qnesdo^ 
or  interrogatory  in  any  civil  proceeding  in  any  court  of  law  or  equity,  but  no  answer 
to  any  such  bill,  question  or  interrogatory,  shall  be  admissible  in  evidence  againit/ 
puch  person  charged  with  any  of  the  said  misdemeanors. 

Sect.  124.  The  word  "  trustee''  herein  shall  mean  a  trustee  on  some  express  tmatj 
created  by  deed,  will  or  instrument  in  writing,  and  shall  also  include  the  heir,J 
devisee  and  personal  representative  of  any  such  trustee,  and  all  executors,  admiolM 
trators  and  assignees ;  the  word  "  property''  shall  include  every  description  of  rau 
and  personal  property,  money,  debts  and  legacies,  and  all  deeds  and  instrumenii^ 
relating  or  evidencing  the  title  or  right  to  recover  or  receive  any  money  or  goodiJ 
and  shall  also  include  not  only  such  property  as  may  have  been  the  original  subjed! 
of  a  trust,  but  any  property  in  which  the  same  may  have  been  converted,  aod  th«i 
proceeds  thereof,  respectively,  or  anything  acquired  by  such  proceeds. 

A  corporation  is  liable  to  indictment  for  a  public  nuisance.     10  P.  F.  Sm.  367.    i 

Act  22  April  1863.  Purd.  1296.  ' 

i 

Sect.  1.  It  shall  not  be  lawful  for  any  saving-fund  society  or  company,  or  aaj-l 
officer  or  agent  thereof,  within  this  commonwealth,  to  receive  on  deposit  any  sua 
or  sums  of  money  whatever,  when  such  society  or  company  has  not  assets  sufficienk  j 
at  their  cash  value,  to  pay  all  its  debts  and  liabilities ;  and  any  officer  or  agent  of  i 
any  such  society  or  company,  who  shall  knowingly  violate  the  provisions  of  this  ad^'t 
by  receiving  a  deposit  of  any  sum  or  sums  of  money,  shall  be  deemed  guilty  of  %^ 
misdemeanor,  and,  upon  conviction,  shall  be  liable  to  a  fine  not  exceeding  oNi^ 
thousand  dollars,  and  an  imprisonment,  in  the  jail  of  the  proper  county,  for  a  tenftd 
not  exceeding  three  years,  or  both,  or  either,  at  the  discretion  of  the  court.  { 

\ 


I.  How  a  justice  should  keep  an  account  of        III.  Judicial  opinions  and  authorifcies  n-f 

costs.  latiug  to  costs. 

II.  How  and  when  costs  should  be  demanded. 

I.  In  the  prosecution,  and  defence,  of  actions,  the  parties  are  necessarily  put  tt 
certain  expenses,  or,  as  they  are  commonly  called,  c^sts;  consisting  of  money  pdi^ 
to  the  government,  to  the  officers  of  the  courts,  and  to  the  counsel  and  attorneys  fat] 
their  fees,  &c.   Brightly  on  Costs  13.  "I 

Costs  are  distinguished  from  fees,  on  being  an  allowance  to  9^  party  for  expenseii 
incurred  in  conducting  his  suit;  whereas  fees  are  a  compensation  to  an  offCxr  fat 
his  services  rendered  in  the  progress  of  the  course.   11  S.  i  R.  250.  ^ 

No  costs  were  recoverable,  by  either  the  phuntiff  or  defendant  at  common  kwjJ 
the  right  .to  recover  them  depends  wholly  on  statute  law,  and  therefore  a  parl?f^ 
claiming  to  recover  costs  from  his  adversary  must  be  able  to  point  to  the  statute  bjfj 
which  they  are  given ;  and  hence  it  follows  also,  that  statutes  which  give  costs  alti 
not  to  be  extended  beyond  the  letter,  but  are  to  be  construed  strictly. 

In  suits  before  justices,  the  right  to  recover  costs  depends  on  the  Statute  of  \ 
Gloucester,  6  Edw.  I.  ch.  1,  and  other  British  statutes  upon  this  subject ;  and  tMi 
amount  of  their  fees  is  regulated  by  the  acts  of  assembly  of  this  commonwealth  j 
These  acts  prescribe  the  amount  which  the  justice  is  entitled  to  from  the  party  ffM 
whom  the  services  are  rendered,  and  these,  in  general,  may  be  recovered  back  fnfld 
the  unsuccessful  party,  but  the  successful  party  is  not  strictly  bound  by  the  fee  biL 
as  to  the  amount  of  costs  that  he  may  recover ;  for  there  are  other  matters,  such  al 
the  execution  of  a  commission  for  the  examination  of  witnesses,  &c.,  which  thon^ 
not  provided  for  by  any  fee  bill,  are  yet  considered  costs  which  may  be  recoverai 
from  the  unsuccessful  party.  Pigiti.e^  by  GoC  ^ 
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The  12th  section  of  the  act  20  March  1810,  provides  that  "on  the  deliveiyof  an 
execution  to  any  constable,  an  account  shall  be  stated,  in  the  docket  of  the  justice, 
aod  also  on  the  back  of  the  execution,  of  the  debt,  interest  and  co$U.'* 

It  is  recommended  to  every  justice,  to  pay  the  same  strict  attention  to  the  keep- 
ing an  account  of  costs  in  the  margin,  as  he  does  of  the  progress  of  the  suit  iteelf, 
in  the  body  of  his  docket  Every  act  done  by  the  justice  should  not  only  be 
noted  on  the  docket,  but  the  amount  of  costs,  if  any  be  incurred,  should,  without 
nnneeessary  delay,  be  entered  in  the  margin;  those  of  the  justice  being  kept 
separate  from  those  of  the  constable.  To  each  entry  should  be  affixed  a  mark, 
by  which  the  justice  should  know  whether  the  costs,  so  entered,  have,  or  have 
not,  been  paid,  and,  if  paid,  whether  paid  by  the  plaintiff  or  defendant :  and,  also, 
when  they  were  repaid  by  the  justice  to  the  person,  plamtiff,  defendant  or  con- 
stable, who  may  be  entitled  to  receive  them,  or  any  part  of  them,  on  the  settlement 
of  the  suit 

A  straight  line  thus  — .shall  signify  that  the  item  of  eostSf  to  which  it  is 
affixed,  has  been  paid  by  the  plaintiff.  A  cross  thus  X  shall  declare  the  items  of 
costs,  to  which  it  is  placed,  to  have  been  paid  by  the  dffendanL  The  addition 
of  a  point,  thus  .  shall  show  that  the  amount,  which  was  paid,  has  been  paid  by 
the  magistrate,  hack  to  the  person  from  whom  it  had  originally  been  received. 

As  this  is  a  matter  of  some  moment  to  the  public,  as  well  as  to  the  justice,  it  may 
be  well  further  to  illustrate  the  plan  thus  recommended.  The  amount  of  costs  to  be 
padd  being  twenty-five  cents,  let  it,  if  not  paid,  be  put  in  figures,  in  the  margin  of 
his  docket,  thus  25 ;  if  paid  by  the  plaintiff,  let  it  be  entered  thus  25— If  paid  by 
the  defendant^  thus  X  •  When  the  twenty-five  cents  are,  on  settlement  of  the  case, 
repaid  to  the  plaintiff  let  the  original  entry  have  a  point  put  over  it  thus  -^  If  the 
twenty-five  cents  shall  be  paid  back  to  the  defendant,  let  the  point  be  put  over  it 
thus  X.  The  justice  who  will  be  particular  in  affixing  these  marks,  trifling  as  they 
may  seem,  or  any  other  he  may  think  proper  to  adopt,  will  find  that  they  will  facili- 
tate and  give  accuracy  in  the  transaction  of  his  busmess. 

n.  The  justice  is  not  authoriied  to  demand  and  receive  his  costs  until  the  duty 
shall  be  performed,  for  which  he  is  entitled  to  the  legal  payment.  Having,  how- 
ever, performed  the  duty  required,  he  is  entitled  to  his  fee,  and  should  ask  it  Let 
him,  as  soon  as  he  can,  familiarize  himself  with  the  prices,  or  fees,  which  it  has 
been  the  pleasure  of  the  Legislature  to  put  upon  his  services,  and  ask  the  person 
who  ought  to  pay  for  what  is  apportioned  for  the  services  performed.  The  justice 
must  take  care  to  ask  for  no  more  than  he  is  legally  entitled  to,  nor  should  he  ask 
for  less.  If  he  takes  more,  he  is  subjected  to  a  penalty.  If  he  takes  less,  he 
does  himself  wrong.  In  this,  as  in  everything  else,  let  him  set  an  example  of 
prompt  and  Uriel  obedience  to  the  laws.  So  soon  as  the  costs  are  paid,  let  it  be 
noted,  in  black  and  white,  in  such  a  manner  as  shall  leave  no  room  for  future 
doubt  or  cavil.  These  are  things  which  should,  by  all  possible  means,  be  avoided. 
If  the  costs  paid  shall  be  for  the  issuing  of  a  process,  previously  to  a  docket-entry, 
it  may,  at  the  time,  be  noted  by  the  justice  on  a  comer  of  the  process,  in  the 
manner  above  recommended;  if  for  other  services,  such  as  subpoenas,  swearing 
witnesses,  or  adjourning  a  case,  let  it  be  noted  on  the  margin  of  the  docket.  Thus, 
when  called  upon,  the  justice  is  able,  instantly,  to  state  the  whole  amount  of  costs 
on  the  suit,  such  amounts  as  have  been  paid,  and  by  whom  paid,  and  the  ba- 
lance due. 

It  would  be  better  in  this,  as  in  all  other  things,  if  the  parties  would  attend 
to  the  law,  and  pay  costs  as  they  become  due.  By  so  doing,  one  avenue  against 
misunderstanding  or  dispute  between  the  justice  and  the  parties  would  be  closed. 

This  is  important.  If  misunderstandings  arise  about  costs,  or  about  anything 
else,  they  will,  hecessarily,  weaken  that  confidence  and  mutual  respect  which  should 
be  the  basis  of  all  intercourse  in  a  magistrate's  office. 

Where  justice  is  expected  to  be  administered  "  without  sale,  denial  or  delay,'' 
care  should  be  taken  to  exclude  every  thing,  word  or  deed,  which,  in  any  wise,  could 
excite  doubt,  or  awaken  suspicion.  All  should,  in  the  common,  but  well  understood 
phrase,  be  ikir,  honest  and  above  board.  There  should  be  no  whispering ;  nothing 
should  be  permitted  to  be  done,  which,  even  in  the  breast  of  the  timid,  should 
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awaken  a  fear  that  there  was  prejudice  or  partiality.  ''  Let  all  things  be  ooodueted 
among  us  in  such  a  manner  that  we  proyiae  things  honest,  not  only  before  Gh>d,  bat 
€iUo  before  men." 

III.  I  have  always  considered  it  to  be  the  genera]  understanding  that  the  j)laim^ 
ixff  is  liable  to  the  officers  for  their  fees,  in  case  they  cannot  be  secured  frcmi  the 
defendant.   4  B.  172. 

All  the  parties  to  a  bill  or  note  are  liable  for  the  amount  dne^  although  only  ome 
mtiM/action  can  be  recovered ;  yet  executtoiu  for  costi  may  be  issued  in  all  (^  them. 
2  D.  115.   8  Johns.  856. 

To  entitle  a  party  to  the  costs  of  his  witnesses,  and  of  the  subpoena  upon 
them,  it  is  not  necessary  that  their  names  should  have  been  inserted  in  the  sub- 
pcena  by  the  prothonotary,  [or  the  justice,]  before  delivering  them  to  the  party. 
Ibid.  276. 

When  the  merits  of  a  case  have  been  heard,  and  the  phiintiff  is  nonsuited,  he 
will  not  be  permitted  to  proceed  in  a  second  suit  until  the  costs  of  the  first  are  dis- 
charged.   1  Br.  38. 

A  rule  for  security  of  costs  will  be  granted,  o/coursey  when  the  plaintiff  resides 
out  of  the  state.   1  Br.  256. 

When  arbitrators  award  in  favor  of  the  defendant,  snd  the  plaintiff  appeals,  if  he 
recover,  he  is  entitled  to  the  costs  which  he  paid,  on  entering  his  appeal,  as  well  as 
those  which  accrued  since.   18  8.  &  R.  109. 

On  an  appeal  from  the  judgment  of  a  justice  of  the  peace,  the  costs  abide  the 
event  of  the  suit,  and  are  to  be  paid  by  the  unsuccessful  party  as  in  other  cases 
Purd.  600.     See  tit.  Appeals. 

On  the  taxation  of  costs,  the  plaintiff  is  competent  to  prove  that  he  subpoenaed 
the  witnesses,  but  not  the  fact  of  their  lyttendance.  StoKCS  v.  Deringer,  District 
Court,  Phila.,  2  October  1847. 

The  expenses  of  a  witness  who  was  subpoenaed,  and  actually  attended  at  the  trial 
of  a  cause,  although  he  was  never  examined,  ought  to  be  allowed  in  the  taxation  of 
costs.    IB.  46.  3Y.  558. 

So,  ought  the  costs  occasioned  by  the  attendance  of  a  material  witness  at  the  ^al 
of  the  cause,  if  he  was  then  examined,  although  such  witness  were  not  served  with 
a  subpoena.   Ibid. 

So  likewise  ought  the  costs  of  a  witness  who  was  actually  subpoenaed,  but  never 
attended,  if  an  attachment  were  issued  against  him.   Ibid. 

But  the  costs  of  a  witness  who  was  subpoenaed,  but  did  not  attend,  and  against 
whom  no  attachment  was  issued  ought  not  to  be  allowed.  Stokes  v,  Deringer,  Dis- 
trict Court,  Phila.,  2  October  1847. 

A  witness  who  attended  before  arbitrators  at  several  adjourned  meetings,  after 
having  been  examined,  but  not  discharged  from  attendance,  and  who  was  called  to 
testify  to  the  character  of  another  witness  for  veracity,  is  entitled  to  be  paid  for 
each  day's  attendance,  although  he  is  not  re-examined.   Brightly  on  Costs  287-^. 

Where  a  witness  is  subpoenaed  in  several  causes  between  the  same  parties,  or  in 
several  causes  by  the  same  phiintifb  against  several  defendants,  or  by  several  plain- 
ti&  against  the  same  defendant,  which  are  tried  at  the  same  time,  he  is  only  entitled 
to  be  paid  for  his  attendance  in  one  suit  15  S.  &  R.  21.  6  W.  381.  3  W.  &  S. 
274.   3  Barr  267.   14  Leg.  Int.  180. 

Mileage  is  allowed  to  witnesses  onlv  for  each  mile  circular  in  travelling  from  the 
line  of  the  state,  in  the  usual  and  ordinary  route  of  travelling  between  the  witneaes' 
pUice  of  residence,  and  the  place  of  holding  the  court   2  W.  189. 

A  witness  from  a  distant  county  who  attends  on  the  trial  of  the  cause,  at  the 
request  of  the  party,  is  entitled  to  his  allowance  for  mileage,  although  not  subpoe- 
naed until  his  arrival  at  the  place  of  trial.   Brightly  on  Costs  292. 

The  act  of  31  March  1860,  §  64,  provides  that  in  all  cases  of  conviction  of  any 
crime,  all  costs  shall  be  paid  by  the  party  convicted ;  but  where  such  party  shall 
have  been  discharged  according  to  law,  without  payment  of  costs,  the  costs  of  proae- 
cution  shall  be  paid  by  the  county.   Purd.  261. 

This  act  includes  convictions  by  a  justice  of  the  peace  for  drunkenness  or 
vagrancy.  4  C.  173.  5  C.  38.  But  the  county  is  not  liable  to  the  justice  for  his 
costs,  on  a  conviction  for  vagrancy,  unless  the  defendant  be  sentenced  to  hard  labor^ 
and  the  commitment  follow  the  sentence  as  recorded.   12  C.  349. 
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I.  CoonterfeitiBg  eoin.  III.  Counterfeiting  public  brands. 

II.  Counterfeiting  bank  notes.  IV.  Counterfeiting  trade  marks. 

I.  OrrxNOSs  against  tus  coin. 

Any  perMD  wlio  sliall  falsely  and  fraudalently  make  or  oouDteffeit  any  ooio, 
resembliog,  or  apparently  intended  to  resemble  an^  ^Id  or  silver  coin,  which  is 
or  shall  be  passing,  or  in  circalation  as  money,  within  this  commonwealth,  shall 
be  guilty  of  felony,  and,  being  thereof  convicted,  shall  be  sentenced  to  pay  a 
fine  not  exceeding  one  thousand  dolhurs,  and  undergo  an  imprisonment,  by  separate 
or  solitary  confinement  at  labor,  not  exceeding  five  years ;  and  every  such  ofience 
shall  be  deemed  complete,  although  the  coin  so  made  or  counterfeited  shall  not  be 
in  a  fit  state  to  be  uttered,  or  the  counterfeiting  thereof  shall  not  be  finished  or 
perfected.    Act  31  March  1860,  §  156.   Purd.  243. 

If  any  person  shall  gild  or  silver,  or  shall  with  any  wash  or  materials  capable 
of  producing  the  color  of  gold  or  silver,  wash,  color  or  case  over  any  coin  what- 
soever, resembling,  or  apparently  intended  to  resemble,  or  pass  for  any  gold  or 
silver  coin,  which  is  or  shall  be  current  in  this  commonwealth ;  or  if  any  person 
shall  gild  or  silver,  or  shall  with  any  wash  or  materials  capable  of  producing  the 
color  of  gold  or  silver,  wash,  color  or  case  over  any  piece  of  silver  or  copper,  or  of 
coarse  gold  or  coarse  silver,  or  of  any  metal  or  mixture  of  metals,  respectively,  being 
of  a  fit  size  and  figure  to  be  coined,  and  with  the  intent  that  the  same  shall  be 
coined  into  false. and  counterfeit  coin,  resembling,  or  apparently  intended  to  resem- 
ble,  or  pass  for  any  eoin  which  is  or  shall  be  current  in  this  commonwealth ;  or  if 
any  person  shall  gild,  or  shall  with  any  wash  or  materials  capable  of  producing  the 
color  of  gold,  wash,  color  or  case  over  any  silver  coin,  which  is  or  shall  be  current 
as  aforesaid,  or  file,  or  in  any  manner  alter  such  coin,  with  intent  to  make  the  same 
resemble  or  pass  for  any  current  gold  or  silver  coin;  or  if  any  person  shall  gild  or 
silTcr,  or  shall  with  any  wash  or  materials  capable  of  producing  the  color  of  gold  or 
silver,  wash,  color  or  case  over  any  copper  coin,  current  in  this  commonwealth,  or 
file,  or  in  any  manner  alter  such  coin,  with  intent  to  make  the ^ same  resemble  or 
pass  for  any  gold  or  silver  coin,  current  in  this  commonwealth ;  every  such  offender 
shall  be  gmlt^  of  felony,  and,  beine  thereof  convicted,  shall  be  sentenced  to  pay  a 
fine  not  excec^ng  one  thousand  dolLurs,  and  to  undergo  an  imprisonment,  by  separate 
or  solitary  confinement  at  Utbor,  not  exceeding  five  years.   Ibid.  §  157. 

If  any  person  shall  impair,  diminish  or  lighten  any  gold  or  silver  coin,  which 
is  or  shall  be  current  in  this  commonwealth,  with  intent  to  make  the  coin  so 
impaired,  diminished  or  lightened,  pass  for  gold  or  silver  coin  current  as  aforesaid, 
every  such  offender  shall  be  guilty  of  felony,  and,  being  thereof  convicted,  shall  be 
sentenced  to  pay  a  fine  not  exceeding  five  hundred  dollars,  and  to  undergo  an  im- 
prisonment, by  separate  or  solitary  confinement  at  labor,  not  exceeding  three  years. 
Ibid  §  158. 

If  any  person  shall  buy,  sell,  receive,  pay  or  put  off,  or  offer  so  to  do,  any 
false  or  counterfeit  coin,  resembling,  or  apparently  intended  to  resemble,  or  pass 
for  any  gold  or  silver  coin  which  is  or  shall  be  current  in  this  commonwealth,  at  or 
for  a  lower  rate  or  value  than  the  same,  by  its  denomination,  imports,  or  was  coined 
or  counterfeited  for;  or  if  any  person  shall  import  into  this  commonwealth  from  any 
of  the  states  of  the  Union,  or  from  any  foreign  country,  any  fiilse  or  counterfeit  gold 
or  silver  coin,  resembling,  or  apparently  intended  to  resemble,  or  pass  for  any  gold 
or  silver  coin  which  is  or  shall  be  current  in  this  commonwealth,  knowing  the  same 
to  be  false  or  counterfeit ;  every  such  offender  shall  be  guilty  of  felony,  and,  being 
convicted  thereof,  shall  be  sentenced  to  pay  a  fine  not  exceeding  one  Uiousand  dol- 
lars, and  to  undergo  an  imprisonment,  by  separate  or  solitary  confinement  at  labor, 
not  exceeding  five  years.   Ibid.  §  159. 

If  any  person  shall  tender,  utter,  pass  or  put  off  any  false  or  counterfeit  coin, 
resembling,  or  apparently  intended  to  resemble,  or  pass  for  any  gold  or  silver  coin 
which  is  or  shdl  be  current  in  this  commonwealth,  knowing  the  same   to  be 
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false  or  counterfeit,  sucli  person  shall  be  goiltj  of  a  misdemeanor,  and,  on  eoo- 
yictioD,  be  sentenced  to  pay  a  fine  not  exceeding  one  thousand  dollars,  and  to 
nndergo*  an  imprisonment,  bj  separate  or  solitary  confinement  at  labor^  not  exceed- 
ing five  years.   Ibid.  §  160. 

If  any  person  shall  make  or  mend,  or  proceed  to  make  or  mend,  buy  or  sell,  hide 
or  conceal  or  knowingly  have  in  his  house,  custody  or  possession,  any  pnndieoa^ 
matrix,  die,  stamp,  mould,  edger  or  cutting-engine,  used  or  designed  for  coining 
or  counterfeiting  gold,  silver  or  copper  moneys,  or  any  part  of  such  tool  or  engine, 
with  the  knowledge  that  such  tool  and  instrument  is  intended  to  be  used  in  the  false 
and  fVaudulent  making,  forging  and  counterfeiting  of  any  gold,  silver  or  eoppn 
ooin  which  now  is,  or  shall  be  current  and  passing  in  this  state  as  money,  or  widi 
the  intent  to  use  such  tool  or  instrument  for  the  fraudulent  purpose  aforesud,  or 
shall  aid,  abet,  counsel  or  command  the  perpetration  of  either  of  the  said  ofFencee, 
such  person  shall  be  guilty  of  a  misdemeanor,  and,  on  conviction,  be  sentenced  to 
pay  a  fine  not  exceeding  one  thousand  dollars,  and  to  undergo  an  imprisonment,  by 
serarate  or  solitary  conmiement  at  labor,  not  more  than  six  years.  Ibid.  §  161. 

If  any  person  shall  falsely  make  or  counterfeit  any  ooin,  resembling,  or 
apparently  intended  to  resemble  or  pass  for  any  copper,  nickel  or  bronie  coin, 
which  is  or  may  be  current  in  this  commonwealth ;  or  if  any  person  shall  know- 
ingly make  .or  mend,  or  procure  to  be  made  or  mended,  or  buy  or  sell,  or  shaD 
knowingly  Imve  in  his  custody  or  possession  any  instrument,  tool  or  engine  adapted 
to,  or  intended  for  the  counterfeiting  of  any  such  coin,  current  as  aforesaid ;  or  if 
any  person  shall  buy,  sell,  receive,  pay  or  put  off,  or  offer  to  buy,  sell,  receive,  pay 
or  put  off  any  false  or  counterfeit  coin,  resembling,  or  apparently  intended  to 
resemble  or  pass  for  any  such  coin,  current  as  aforesaid,  i^  or  for  a  lower  rate  or 
value  than  the  same,  by  its  denomination  imports,  or  was  coined  or  counterfeited 
for;  every  such  offender  shall  be  guilty  of  felony,  and  being  thereof  convicted, 
shall  be  sentenced  to  pay  a  fine  not  exceeding  one  thousand  doUars,  and  to  undergo 
an  imprisonment,  by  separate  or  solitary  confinement  at  labor,  not  exceeding  three 
years.   Ibid.  §  162. 

That  where,  upon  the  trial  of  any  person  charged  with  any  offence  enumerated 
in  the  seven  preceding  sections,  it  shall  be  necessary  to  prove  any  coin,  produced 
in  evidence  against  such  person,  to  be  false  or  counterfeit,  it  shall  not  be  necessaiy 
to  prove  the  san^  to  be  false  and  counterfeit  by  the  evidence  of  any  officer  of 
the  United  States  mint,  but  it  shall  be  sufficient  to  prove  the  same  false  or  counter- 
feit by  the  evidence  of  any  other  credible  witness.   Ibid.  §  163. 

The  offence  of  counterfeiting  the  coin  is  not  usually  prosecuted  in  the  courts  oi 
the  commonwealth,  inasmuch  as  the  laws  of  the  United  States  are  mikch  more 
complete  and  perfect  The  jurisdiction  of  the  courts  of  the  United  States  over 
this  offence  is  not,  however,  exclusive,  inasmuch  as  the  4th  section  of  the  act  d 
congress  of  21st  April  1806,  re-enacted  by  the  26th  section  of  the  act  of  the  dd 
of  March  1825  (1  Bright.  U.  S.  Big.  216),  declares  that  nothing  in  these  acta 
shall  be  construed  to  deprive  the  courts  of  the  individual  states  of  jurisdictioD 
under  the  laws  of  the  several  states  over  offences  made  punishable  by  these  acts. 
In  the  cities  of  Philadelphia  and  Pittsburgh,  where  there  are  permanent  courts  of 
the  United  States,  there  is  no  difficulty  in  prosecuting  the  counterfeiting  of  the 
currency  committed  therein ;  but  where  this  offence  is  committed  at  places  distant 
from  these  centres  of  population,  it  is  important  that  the  local  tribunals  should 
possess  adequate  facilities  to  punish  it,  without  putting  the  injured  citixen  to  the 
inconvenience  of  attending  the  se^ions  of  a  remote  tribunal ;  it  was,  obviously,  this 
consideration  which  induced  congress  not  to  interfere  with  state  jurisdiction.  The 
case  of  Fox  v.  The  State  of  Ohio,  5  How.  410,  decides  that  state  jurisdiction  may 
be  properly  exercised  over  such  crimes.   Report  on  the  Penal  Code  38. 

The  power  to  provide  for  the  punishment  of  counterfeiting  the  current  coin  of 
the  United  States,  may  be  exercised  by  the  several  states  concurrently  with  con- 
gress.   1  Doug.  (Mich.)  207. 

On  an  indictment  for  counterfeiting  it  must  appear  that  it  was  the  intention  of 
the  party,  on  making  such  coin,  fraudulently  to  pass  them  as  genuine.  5  McLeao 
208. 

Proof  of  passing,  or  attempting  to  pass,  counterfisit  money,  by  an  agent  employed 
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bj  the  defendaDt  for  that  purpose,  is  the  same  as  proving  the  acts  to  have  been 
done  bj  himself.  4  W.  C.  C.  733. 

Proof  of  the  fact  that  a  quantitj  of  spurious  coins,  with  tools  and  instruments 
for  the  manufacture  thereof,  was  found  in  the  defendant's  possession,  will  warrant 
the  presumption  of  his  guilty  agency,  unless  negatived  by  other  facts  in  tlie  case. 
5  McLean  23,  208. 

On  the  trial  of  such  an  indictment,  there  must  be  proof  to  sustain  the  aver- 
ment, that  the  coins  alleffod  to  have  been  made,  were  in  the  likeness  and  similitude 
of  genuine  coins.  5  McLean  24. 

^o  jury  should  be  satisfied  that  the  resemblance  of  the  forged  to  the  genuine 
pece,  is  such  as  might  deceive  a  person  using  ordinary  caution.  4  W.  C.  C.  738. 

K  the  spurious  coin,  from  its  incompleteness,  or  the  defectiveness  of  its  manu- 
&cture,  is  not  fitted  to  deceive  persons  of  Uie  most  ordinaiy  caution  and  intelli- 

Snoe,  the  inference  of  a  criminal  intention  in  making  it  does  not  arise.  5 
cLean  24. 

But  when  the  purpose  and  act  are  otherwise  guilty,  within  the  statute,  the  simili* 
tttde  sufiices,  if,  according  to  the  mode  of  use  apparently  designed,  the  piece  would 
have  had  a  probable  tendency  to  mislead  persons,  whom  it  might  be  intended,  m 
ti^i  manner^  to  defraud  into  a  belief  of  its  genuineness.   8  Phila.  R.  426. 

To  utter  a  piece  of  counterfeit  coin,  is  to  offer  it,  whether  it  be  taken  or  not. 
Thus,  the  prisoner,  in  payment  for  some  goods  at  a  store,  put  down  on  the  counter 
a  counterfeit  shilling ;  the  store-keeper  took  it  up,  and  said  it  was  bad ;  the  pri- 
soner then  quitted  the  store,  leaving  the  coin  there :  Meldy  that  the  prisoner  had 
uttered  the  counterfeit  shilling  within  the  meaning  of  the  statute.  1  £ng.  L.  & 
Eq.  588. 

II.    GoUNTERFEITmO  BANK  IfOTIS. 

If  any  person  shall  falsely  and  fraudulently  make,  forge  or  counterfeit,  or  cause 
or  procure  to  be  falsely  made,  forged  or  counterfeited,  or  willingly  aid  or  assist  in 
the  false  making,  forging  or  counterfeiting  any  bill  or  note,  or  imitation  of,  or  pur- 
pcurting  to  be  a  bill  or  note  issued  by  oraer  of  the  president,  directors  and  com- 
pany of  any  bank  mcorporated  by  the  laws  of  this  commonwealth,  or  by  the  laws 
of  any  of  the  states  or  territories  of  the  Union,  or  of  the  District  of  Columbiai 
or  any  order,  check  or  draft  on  either  of  the  said  banks,  or  any  cashier  of  the 
same  ;  or  if  any  person  shall  falsely  alter,  or  cause  to  be  falsely  altered,  or  aid  and 
abet  in  the  falsely  altering  any  bill  or  note  issued  by  any  of  the  said  banks,  or  any . 
check,  order  or  draft  on  the.  same,  or  the  cashier  of  any  thereof;  or  shall  pass, 
utter,  publish  or  attempt  to  pass,  utter  or  publish  as  true,  any  false,  forged  or 
counterfeit  bill  or  note  issued  bv  any  of  the  said  banks,  or  by  order  of  the  presi- 
dent and  directors  of  any  thereof  or  any  false,  forged  or  counterfeited  order,  check 
or  draft,  upon  any  of  the  said  banks,  or  any  cashier  thereof,  knowing  the  same  to 
be  falsely  fwged  or  counterfeited ;  or  shall  pass,  utter  or  publish,  or  attempt  to 
pass,  utter  or  publish  as  true  any  falsely  and  finiudulently  altered  bill  or  note,  issued 
by  any  of  the  said  banks,  or  by  order  of  the  president  and  directors  thereof,  or  any 
fitlsely  altered  order,  check  or  draft  on  any  of  the  said  banks,  or  on  any  cashier 
thereof,  knowing  the  same  to  be  falsely  altered,  with  intent  to  defraud  any  of  the 
said  banks,  or  any  other  body  politic  or  person ;  or  shall  sell,  utter  or  deliver,  or 
cause  to  be  sold,  uttered  or  delivered,  any  forged  or  counterfeit  note  or  bill  in 
imitation,  or  purporting  to  be  a  bill  or  note  issued  by  any  of  the  said  banks,  or  by 
order  of  the  president  and  directors  thereof,  knowing  the  same  to  be  false,  forged 
and  counterfeited;  such  offender  shall  be  guilty  of  felony,  and  on  conviction, 
shall  be  sentenced  to  pay  a  fine  not  exceeding  one  thousana  dollars,  and  undergo 
an  imprisonment,  by  separate  or  solitary  confinement  at  labor,  not  exceeding  five 
years.   Act  31  March  1860,  §  164.  Purd.  244. 

If  any  person  shall  make,  engrave  or  prepare,  or  cause  to  be  made,  engraved 
or  prepared,  or  shall  have  in  his  custody  or  possession,  any  metallic  or  other 
plate  or  substance,  either  made,  engraved  or  prepared  after  the  similitude  of  any 

Cte  from  which  any  notes  or  bills  issued  by  any  of  the  said  banks  shall  have 
n  jninted  or  taken,  or  wherefrom  and  by  means  whereof  notes  or  bills  may  be 
made,  engraved  or  prepared  after  the  sinulitude  of  notes  or  bills  issued  by  any 
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such  bank,  with  intent  to  use  such  plate  or  substance,  or  to  cause  or  enfier  tlia  \ 
same  to  be  used  in  forging  or  counterfeiting  any  of  the  notes  or  bills  issued  by  any] 
of  the  said  banks ;  or  shall  have  in  his  custody  or  possession  any  note  or  notes,  or'j 
blank  note  or  notes,  bill  or  bills,  made,  engraved,  printed  or  otherwise  preparedij 
after  the  similitude  of  any  notes  or  bills  issued  by  either  of  the  said  banks,  witil 
intent  to  pass,  utter  and  publish  such  simulated  notes,  or  to  use  such  blanks,  of 
cause  or  suffer  the  same  to  be  used  in  forging  or  counterfeiting  any  of  the  notes  or^ 
bills  issued  by  the  said  banks,  or  either  of  them ;  or  shall  have  in  his  custodj  orl 
possession  any  paper  adapted  to  the  making  of  bank  notes  or  bills,  and  simiLu'  la 
the  paper  upon  which  any  of  the  notes  or  bills  of  either  of  the  said  banks  shaB-j 
have  been  issued,  with  intent  to  use  such  paper,  or  cause  or  suffer  the  same  to  M 
used  in  forging  or  counterfeiting  any  of  the  notes  or  bills  issued  by  either  of  thd 
said  banks ;  such  offender  shall  be  guilty  of  felony,  and  be  sentenced  to  pay  a  finJ 
not  exceeding  one  thousand  dollars,  and  undergo  an  imprisonment,  by  separate  m 
solitary  confinement  at  labor,  not  exceeding  five  years.   Ibid.  §  165.  \ 

If  any  person  shall  fraudulently  connect  different  parts  of  several  bank  noteft^ 
or  other  instruments,  in  such  a  manner  as  to  produce  one  or  more  additi<nui{ 
notes  or  instruments,  with  intent  to  pass  or  utter  all  or  any  thereof  as  genuine,  <Ni 
shall  utter,  publish  or  pass  the  same,  or  either  of  them,  with  the  intent  to  defraM 
any  person  or  body  corporate,  the  said  offence  shall  be  deemed  forgery  or  fraudw 
lent  uttering  and  publishing,  in  like  manner,  as  if  each  of  them  had  been  falseM 
made,  forged  or  counterfeited,  and  shall  be  punished  accordingly.   Ibid.  §  166.     j 

If  any  person  shall  have  in  his  possession  or  under  his  custody,  at  the  sana 
time,  ten  or  more  similar  false,  forged,  altered  or  counterfeited  bank  bills  or  noten 
knowing  the  same  to  be  false,  forged,  counterfeited  or  altered,  with  intent  m 
utter  or  pass  the  same  as  true  and  genuine,  or  to  sell  the  same,  and  therebjj 
injure  and  defraud,  or  cause  to  injure  and  defraud,  such  offender  shall,  on  conriw 
tion,  be  sentenced  as  in  cases  of  forgery  or  fraudulently  uttering  and  passing  sam^ 
notes.   Ibid.  §  167. 

If  any  person  shall  fraudulently  utter  or' pass  any  note  or  bill  purporting  to  1 
the  note  or  bill  of  a  bank,  company  or  association  which  never  did  in  fact  It'^* 
exist,  knowing  that  the  bank,  company  or  association  purporting  to  have  issue 
same  never  did  legally  exist,  such  offender  shall,  on  conviction,  be  sentenced  as  i 
cases  of  uttering  and  publishing  forged  and  counterfeited  bank  notes,  knowing  T 
same  to  be  forged.   Ibid.  §  168. 

Upon  the  trial  of  any  indictment  for  making  or  passing,  and  uttering,  any  fa) 
forged  or  counterfeited  coin,  or  bank  note,  the  court  may  receive  in  evidence,  ( 
establish  either  the  genuineness  or  falsity  of  such  coin  or  note,  the  oaths  or  affirm 
tions  of  witnesses  who  may,  by  experience  and  habit,  have  become  expert  in  jud 
ing  of  the  genuineness  or  otiierwise,  of  such  coin  or  paper,  and  such  testimoi 
may  be  submitted  to  the  jury  without  first  requiring  proof  of  the  handwritin 
or  the  other  tests  of  genuineness,  as  the  case  may  be,  which  have  been  here^ 
fore  required  by  law;  and  in  prosecutions  for  either  of  the  offences  mention 
or  described  in  the  164th,  165th,  166th,  and  167th  sections  of  the  "Act 
consolidate,  revise  and  amend  the  penal  laws  of  this  commonwealth,"  the  con 
shall  not  require  the  commonwealth  to  produce  the  charter  of  either  of  i 
banks,  but  the  jury  may  find  that  fact  upon  other  evidence,  under  the  dir 
of  the  court.   Act  31  March  1860,  §  55.  Purd.  260. 

The  falsely  making,  forging,  altering  or  counterfeiting,  or  assisting  or  procuriflf 
the  same  to  be  done,  or  passing,  uttering  and  publishing,  or  attempting  to  pass,  uttd 
or  publish,  any  false,  forged  or  counterfeit  note,  bill  or  check,  or  selling,  uttering  anj 
delivering,  or  procuring  the  same  to  be  done,  or  making,  engraving  or  preparing,  «l 
having  in  possession,  with  intent  to  use,  any  plate,  from  which  any  counterfeit  no^ 
may  be  printed,  or  having  in  possession  any  forged,  counterfeited  or  altered  notd 
or  paper  iodapted  to  the  making  of  bank  notes,  with  intent  to  use,  or  suffer  to  V 
used,  in  forging  or  counterfeiting,  or  fraudulently  connecting  different  parts  of  aa " 
notes,  with  intent  to  fraudulently  pass  the  same,  or  having  in  possession  ten 
more  similar  false,  forged,  altered  and  counterfeit  notes,  with  intent  to  sell  or  ] 
the  same^  of  any  notes  issued  by  the  United  States,  or  under  the  authority  ther 
or  any  postage  currency,  issued  by  the  same,  or  under  any  law  of  congress,  or  ( 
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notes  of  any  bank  or  association,  created,  chartered  or  incorporated  nnder  any  law 
of  congress,  shall,  to  all  intents  and  purposes,  come  within  the  provisions  of  the 
l(>4th,  165th,  166th  and  167th  sections  of  the  act  to  which  this  is  a  supplement, 
passed  on  the  31st  day  of  March  1860,  as  fully,  to  all  intents  and  purposes,  as  if 
said  notes,  currency,  banks  and  associations  had  been  specially  named  or  described 
in  said  sections,  and  shaU  constitute  the  same  offence,  and  be  punished  in  like 
manner,  as  if  therein  particularly  named  and  described.  Act  7  January  1867, 
§  1.     Purd.  1457. 

If  any  person  shall  falsely  and  fraudulently  make,  forge  or  counterfeit,  or  cause 
or  procure,  or  willingly  aid  or  assist,  in  making,  forging,  counterfeiting  or  altering, 
any  coupon  or  other  instmment  of  writing  for  the  payment  of  money,  purporting 
to  be  attached  to^  or  form  part  of  any  bond  or  obligation,  issued  by  the  United 
States,  by  this  or  any  other  state  or  territory,  or  any  municipal  or  other  corporation, 
company  or  individual,  or  shall  pass,  utter,  publish,  or  attempt  to  pass,  utter  or 
publish,  as  true  and  genuine,  any  false,  forged  or  counterfeited  coupon,  or  other 
instrument  of  the  form  and  simihtude  thereof,  as  aforesaid,  knowing  the  same  to 
be  false,  forged  or  counterfeit,  with  intent  to  defraud  any  person,  company  or  cor- 
poration whatever,  or  the  United  States,  or  this  or  any  other  state  or  territory,  or 
shall  sell,  utter  or  deliver,  or  cause  to  be  sold,  uttered  or  delivered,  any  such  false, 
forged  or  counterfeit  coupon,  or  other  instrument,  as  aforesaid,  knowing  the  same 
to  be  such,  or  if  any  person  shall  have  in  his  or  her  possession,  or  under  his  or  her 
control,  ten  or  more  ndse,  forged,  counterfeited  or  altered  coupons,  or  other  instru- 
ments of  writing  purporting  to  be  issued  as  aforesaid,  knowing  the  same  to  be  false, 
forged,  counterfeited  or  altered,  with  intent  to  utter,  pass  or  sell  the  same,  and 
thereby  to  injure  and  defraud,  or  cause  to  be  injured  and  defrauded,  as  aforesaid, 
such  offender  shall  be  guilty  of  felon v,  and  on  conviction,  shall  be  sentenced  to  pay 
a  fine  not  exceeding  one  thousand  doUars,  and  undergo  an  imprisonment,  by  separate 
or  solitary  confinement  at  labor,  not  exceeding  five  years.     Ibid.  §  2. 

If  any  person  shall  make,  engrave  or  prepare,  or  cause  or  procure  to  be  made, 
engraved  or  prepared,  or  have  in  his  custody  or  possession,  any  plate  or  substance, 
made  or  prepared,  after  the  similitude  of  any  plate  or  substance,  from  which  any 
bond,  note,  coupon  or  other  instrument,  issued  by  the  United  States,  or  this  or  any 
other  state  or  territory,  or  any  corporation,  company  or  individual,  shall  have  been 
printed  or  taken,  or  wherefrom  or  by  means  whereof,  bonds,  notes,  coupons  or  other 
iostraments  for  the  payment  of  money,  may  be  made,  printed  or  prepared,  after  the 
similitude  of  such  bonds,  notes,  coupons  or  other  instruments  issued  as  aforesaid, 
with  intent  to  use  such  plate  or  substance,  or  cause  or  suffer  the  same  to  be  used, 
in  forging  or  counterfeiting  any  of  the  instruments  aforesaid,  or  shall  have  in  his 
or  her  possession  or  custody,  any  paper  adapted  to  the  making  of  any  such  bonds, 
notes,  coupons  or  other  instruments,  similar  to  the  paper  on  which  said  obligations 
or  eyidences  of  debt  shall  have  been  issued,  with  intent  to  use  such  paper,  or  suffer 
the  same  to  be  used,  in  forging  or  counterfeiting  such  instruments,  such  offender 
shall  be  guilty  of  felony,  and  on  conviction,  sentenced  to  pay  a  fine  not  exceeding 
one  thousand  dollars,  and  be  imprisoned,  by  separate  or  solitary  confinement  at 
labor,  not  exceeding  five  years.     Ibid.  §  3. 

To  utter  and  publish  a  counterfeit  note  of  a  private  unauthorised  banker,  know- 
ing it  to  be  counterfeit,  is  an  indictable  offence.     12  S.  &  R.  237. 

And  of  a  bank,  the  charter  of  which  has  expired.     4  B.  418. 

To  utter  and  publish  a  bank  bill,  is  to  dechure  or  assert,  directly  or  indirectl;^, 
by  words  or  actions,  that  the  note  is  good ;  but  a  note  is  not  passed,  until  it  is 
received  by  the  person  to  whom  it  is  offered.    2  B.  339. 

PoMting  a  paper  is  putting  it  off  in  payment  or  exchange;  uttering  it,  is  a 
decUration  that  it  is  good;  with  an  intention  to  pass,  or  an  offer  to  pass  it  1 
Bald.  866. 

The  party  accused  of  passing  or  uttering  counterfeit  money  must  be  present 
when  the  act  is  done ;  or  aiding,  consenting  or  procuring  it  to  be  done.  If  done 
by  consent,  all  consenting  are  equally  guilty.     Ibid. 

The  possession  of  other  counterfeit  money  by  the  defendant  or  a  confederate,  at 
the  time  of  passing  counterfeit  notes,  is  evidence  of  the  tcienter  [knowledgeQ. 
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On  the  trial  of  an  indictment  for  passing  counterfeit  notes,  evidence  may  be 
given  of  the  defendant  passing  similar  counterfeit  notes,  and  counterfeit  notes  of 
other  banks  at  the  same  time ;  but  not  of  passing  counteri'eits  of  another  bank  at 
another  time.    1  Bald.  514,  519. 

K  there  is  a  concert  between  two  or  more  to  pass  counterfeit  notes,  or  any  j<nnt 
or  concurrent  action  in  passing  them,  the  act  of  one  is  evidence  against  the  other, 
and  the  possession  of  counterfeit  notes  by  one  is  the  possession  of  the  other.  1 
Bald.  292. 

ni.    COUNTERFSITINQ  PUBLIC  BRANDS. 

If  any  person  shall  counterfeit  or  fraudulently  impress  the  brand,  mark  or 
any  number  or  mark  of  any  public  inspector,  or  mark  or  number  in  imitalxm 
thereof,  upon  any  article  subject  to  inspection,  or  upon  any  cask  or  vessel  coo- 
taining  Such  article,  or  shall  counterfeit  the  stamp  of  any  such  inspector  upon  any 
plug,  or  shall  fraudulently  stamp  any  plug  put  into  anv  cask,  or  shall  fraudulently 
alter,  deface,  conceal  or  erase  anv  inspection  mark  auly  made ;  or  if  any  person 
shall  counterfeit  or  fraudulentlv  mipress  upon  any  article  liable  to  inspection,  or 
upon  any  cask  or  vessel  containmg  such  article,  the  brand,  mark  or  other  wmA  of 
any  miller,  manufacturer,  packer  or  other  person,  or  shall  fraudulently  alter,  de£u*e 
or  erase  any  such  mark,  or  shall  fraudulently  impress  the  brand,  marik  or  other 
mark  of  any  person  upon  such  article  or  vessel ;  the  person  so  offending  shall  be 
euilty  of  a  misdemeanor,  and  be  sentenced  to  pay  a  fine  not  exceeding  two  hundred 
dollars,  and  undergo  an  imprisonment  not  exceeding  one  year,  or  both,  or  either, 
at  the  discretion  of  the  court   Act  81  March  1860,  §  172.   Purd.  245. 

lY.    COUNTERFBITINO  TRADB  MARKS. 

If  any  person  shall  knowingly  and  wilfully  forge  or  counterfeit,  or  cause  or 
procure  to  be  forged  or  counterfeited,  any  representation,  likeness,  similitude, 
copy  or  imitation  of  the  private  stamps,  wrappers  or  labels,  usually  affixed  by 
any  mechanic  or  manufacturer  to  and  used  by  such  mechanic  or  manu&cturer  on 
or  in  the  sale  of  any  goods,  wares  or  merchandise,  with  intent  to  deceive  or  defraud 
the  purchaser  or  manufacturer  of  any  goods,  wares  or  merchandise  whatsoev^, 
such  person  shall  be  guilty  of  a  misdemeanor,  and,  on  conviction  thereof,  be  sen- 
tenced to  pay  a  fine  not  exceeding  one  hundred  dollars,  and  undergo  an  imprison- 
ment not  exceeding  two  years.   Act  31  March  1860,  §  173.   Purd.  246. 

If  any  person  shall  have  in  his  possession  any  die,  plate,  engraving  or  printed 
label,  stamp  or  wrapper,  or  any  representation,  likeness,  similitude,  copy  or  imita- 
tion of  the  private  stamp,  wrapper  or  label  usually  affixed  by  any  mechanic 
or  manu&cturer  to  and  used  by  such  manufacturer  or  mechanic  on  or  in  the  sale 
of  any  goods,  wares  or  merchandise,  with  intent  to  use  or  sell  the  said  die,  plate, 
engraving  or  printed  stamp,  label  or  wrapper,  for  the  purpose  of  aiding  or  assisting, 
in  any  way  wnatever,  in  vending  any  goods,  wares  or  merchandise,  in  imitation  S[ 
or  intended  to  resemble  and  to  be  sold  for  the  goods,  wares  or  merchandise  of  such 
mechanic  or  manufacturer,  such  person  shall  be  guilty  of  a  misdemeanor,  .and,  upon 
being  thereof  convicted,  be  sentenced  to  pay  a  fine  not  exceeding  one  hundred  dol- 
lars, and  to  under^  an  imprisonment  not  exceeding  one  year.   Ibid.  §  174. 

If  any  person  shall  vend  any  goods,  wares  or  merchandise,  having  thereon  any 
forged  or  counterfeited  stamps  or  labels  of  any  mechanic  or  manufacturer,  knowing 
the  same  to  be  forged  or  counterfeited,  and  resembling  or  purporting  to  be  imita- 
tiond  of  tne  stamps  or  labels  of  such  mechanic  or  manufacturer,  without  disclosine 
the  fact  to  the  purchaser  thereof,  such  person  shall,  upon  conviction,  be  deemed 
guilty  of  a  misdemeanor,  and  be  sentenced  to  pay  a  fine  not  exceeding  five  hundred 
'dollars.   Ibid.  §175.. 
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Counties  anli  ^o\»nsibipB. 

GorpoTftte  powers.  townshipB. 

Actions  hj  and  Against  counties  and        III.  Judicial  decisions. 

L  AoT  15  April  1884.  Pud.  203. 

8iCT.  2.  E*^  iTj  city  shall  be  deemed  and  taken  to  fonn  part  of  the  county  in 
'"  it  is,  or  nutj  be,  situate,  saving  nevertheless  to  each  city  and  to  the  citizens 
if,  all  and  singular  the  jurisdictions,  powers,  rights,  liberties,  privileges  and 
laoities  granted  by  the  respective  chartersi  and  by  the  laws  of  this  oonunon* 
Ml 

8bct.  3.  The  several  oounties  and  townships  in  this  state  shall  have  capacity  as 
corporate — 
To  sue  and  be  sued  as  such  "  by  the  corporate  name  of  the  county  of 

,  or  the  township  of ,  as  the  case  may  be." 

Seamdfy,  To  take  and  hold  real  estate  within  their  respective  limits,  and  also 
nooal  property :  Prcmdtd^  That  such  real  and  personal  estate  shall  be  taken  or 
1  only  for  the  benefit  of  the  inhabitants  of  the  respective  county  or  township, 
for  sncli  objects  and  purposes,  and  none  other,  as  county  or  township  rates  and 
s  sie  now,  or  hereafter  may  be  authorized  by  law  to  be  laid  and  collected,  and 
•nch  other  objects  and  purposes  as  may  hereaher  be  expressly  authorized  by  law. 
ThirdUf.  To  make  such  contracts  as  may  be  necessary  and  proper  for  the  exeou- 
D  of  the  same  objects  and  purposes. 
)iCT.  4.  The  corporate  powers  of  the  several  counties  and  townships  shall  be 
'  by  the  commissioners  or  supervisors  thereof,  respectively. 

n.  AonONB  BT  AND  AGAINST  COUNTIES  AND  TOWNSHIPS. 

licr.  5.  An  suits  by  a  county  or  township,  shall  be  brought  and  conducted  by 

commissioners  or  supervisors  thereof  respectively,  and  in  all  suits  against  a 

or  township,  process  shall  be  served  upon  and  defence  made  by  the  commis- 

or  supervisors  thereof,  respectively. 

SiCT.  6.  If  judgment  shall  be  obtained  against  a  county  in  any  action  or  proceed- 

,  the  party  entitled  to  the  benefit  of  such  judgment  may  have  execution  thereof, 

bllovB,  and  not  otherwise,  viz. — ^It  shall  be  lawful  for  the  court  in  which  such 

t  shall  be  obtained,  or  to  which  such  judgment  may  be  removed  by  tran- 

.  from  a  justice  of  the  peace  or  alderman,  to  issue  thereon  a  writ  commanding 

oommiflsioners  of  the  county  to  cause  the  amount  thereof,  with  the  interest  and 

s,  to  be  paid  to  the  party  entitled  to  the  benefit  of  such  judgment,  out  of  any 

ejfl  unappropriated  of  such  county;  or  if  there  be  no  such  moneys,  out  of  the 

moneys  that  shall  be  received  for  the  use  of  such  oounty,  and  to  enforce  obedi- 

to  such  writ  by  attachment. 

cr.  7.  If  judgment  shall  be  obtained  against  a  township,  the  like  proceedings 
'  be  had  to  enforce  payment  out  of  the  township  funds,  according  to  the  circum- 
ees  of  the  case.(a) 

Q.  A  county  can  only  be  sued  in  the  courts  of  the  county  itself;  the  courts  of 

V  counties  liave  no  jurisdiction.   5  W.  &  S.  181. 

fo  action  can  be  maintained  agunst  a  county  without  a  previous  demand  on  the 

ity  commissioners.   11  H.  141. 

ut  although  orders  drawn  on  townships  and  counties  ought  not  to  be  sued  until 

ented  for  payment,  yet  the  court  will  not  reverse  for  failure  to  make  such 

and,  where  the  fact  was  not  strictly  in  issue.   2  J.  33. 

iterest  is  not  recoverable  on  an  order  drawn  by  a  municipal  corporation  on  its 

■}  By  set  8  Mar  1864,  {  21,  the  Uke  pro-    4.    See  act  of  18  April  1868,  {  8,  for  pro- 
are  to  be  bad  to  enforce  a  judgment    ceedings  against  townships  in  McKean  county. 


nsgsi 


against  a   school  district.     Purd.  P.  L.  826 ;  and  act  of  8d  May  1862,  {  6,  as 

The  like  process  must  issue  on  a  judg-  to  proceedings  against  townships  in  Tioga. 

'  against  the  city  of  Philadelphia.   4  C.  P.  L.  680. 
Ortheeity  of  PitUburgh.  iftLeg.  Int.  DgtizedbyGoOglc 
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treasnruT,  nntil  after  presentment  and  refusal  of  payment  7  H.  200.  1  PhOa.  R. 
180.  8  Miss.  57. 

A  justice  of  the  Deaoe  has  jurisdiotion  of  an  action  against  a  county.  11  H.  141. 

The  action  must  be  a^nst  <*  the  county  f  if  it  be  brought  agidnst  ^*the  oominis- 
rioners  of  the  county/'  it  is  erroneous.  7  W.  &  8. 197.  8  Pitt&urgh  L^.  J.  237. 

But  such  an  objection  to  the  form  of  action  can  only  be  raised  hj  plea  in  abate- 
ment 5  H.  184.  6  Barr  292.  And  such  mistake  could  be  immediately  amended 
under  the  act  of  1852. 

Service  on  two  of  the  county  oominii^oners  is  good,  although  ohe  of  them  luts 
not  taken  the  oath  of  office :  and.  it  seems,  that  sendee  upon  one  wboM  be  suffieteat 
6  Wh.  66. 

No  other  mode  of  enforcing  a  judgment  against  a  county  can  he  pursued  than  dut 
which  is  pointed  out  by  the  act  of  1884 ;  there  can  be  no  seiiure,  extehsion  or  sale 
of  the  property  of  the  county.  7  W.  &  8.  200. 

A  judgment  against  a  municipal  corporadon  is  not  a  lien  upon  its  real  estate;  and 
this,  because  no  execution  can  issue  against  the  defendant's  land  upon  such  a  judlg- 
ment  12  C.  126. 

A  municipal  corporation  has  a  right  to  appeal  from  an  award  of  arbittatora  whb- 
out  payment  of  costs.  8  0. 448.  But  not  without  an  affidavit  that  the  appeal  is  not 
intended  for  delay.  4  C.  207. 

A  municipal  coiporation  cannot  be  made  garnishee,  either  in  foreign  or  exeeutioo 
attachment   5  0.  178. 

After  judgment  on  a  mandamiu  against  a  municipal  oorporadon,  and  the  israiBg 
of  a  peremptory  writ  commanding  the  defendant  to  make  proviMon  for  the  piymeot 
of  the  relator's  claim,  the  corporate  officers  have  no  discreUon )  their  only  <ui^  b 
obedience  to  the  process  of  the  court   12  C.  268. 

A  township  cannot  give  bail  for  stay  of  execution.  2  M.  897. 

An  action  on  the  case  will  lie  against  a  township  to  recover  damages  for  an  injnry 
sustained  by  reason  of  the  negligence  of  the  supervisors  to  keep  the  road  in  repair. 
5  W.  &  8.  545. 

The  mere  form  of  the  contract  with  a  oorpofation  is  not  of  much  importance; 
they  may  be  sued  for  torts,  or  on  verbal  protmses  made  by  their  accredited  offieen 
or  agents,  or  upon  implied  contracts.  4  U.  461.  x 

By  act  21  April  1858,  §  8,  munioinal  corporations  are  exempted,  in  all  oases^ , 
from  giving  bail  or  filing  affidavits  of  aefence.   Purd.  804. 

Taxes  on  real  estate  cannot  be  apportioned  among  the  diffisrent  persons  who  naj 
become  owners  of  it  during  the  year.  The  person  charged  at  the  beginning  of  the 
year  is  liable  for  the  taxes  of  .the  whole  year.  The  duplicates,  irith  the  names  d 
the  several  persons  charged  with  the  year's  taxes,  are  dehvered  by  the  oommissiooen 
to  the  sevend  collectors,  with  a  warrant  to  collect  the  several  taxes  fhm  those  per- 
sons, and  not  from  any  others.  And  the  persons  charged  in  the  duplicate  are  pe^ 
sonaHy  liable  for  the  tax,  and  their  bodies  may  be  taken  in  execution,  if  no  goods 
or  chattels  are  to  be  A>und.  The  collector  can  look  to  no  other  person.  When  the 
person  who,  in  the  beginning  of  the  year,  is  charged  with  the  taxes,  aliens  during 
the  year,  it  is  his  bmnness  to  make  his  bargain  with  the  alienee  [the  pexsoo  to  when 
the  property  is  transferred]  as  to  the  taxes.  12  8.  k  R.  299. 
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Covenant. 

A  COTKSAVT  is  the  f^reement  or  consent  of  two  or  more,  by  deed  in  writing, 
sealed  and  delivered,  whereby  either  or  one  of  the  parties  doth  promise  to  the  other 
that  somethinz  is  done  already,  or  shaU  be  done  afterwards.  He  that  makes  the 
covenant  is  called  the  covenantor,  and  he  to  whom  it  is  made,  the  covenantee,  Whart 
Law  Diet.  194. 

All  eoTenants  between  persons  must  be  to  do  what  is  lawfVd,  or  they  will  not  be 
binding ;  and,  if  the  thing  to  be  done  be  impossible,  the  oovenant  is  void.   Dyer  112. 

Covenant  is  an  action  brooght  for  the  recovery  oi  damages  for  breach  of  any 
agreement  entered  into,  under  iealy  between  the  parties.  £sp.  N.  P.  265. 

No  precise  or  formal  terms  are  necessary  to  constitute  a  covenant  The  inquiry 
ahrays  is,  what  was  the  intention  of  the  parties.  5  Cow.  170. 

In  oonstnung  a  covenant  it  must  be  considered  with  the  context,  and  must  be 
performed  according  to  the  intention  of  the  parties,  as  derived  from  both.  2  Cow. 
781. 

The  covenants  which  most  frequently  occur  in  the  practice  of  a\  justice 'of  the 
peace  are  those  contained  in  leases  and  in  ground-rent  deeds. 

The  lessor  may  maintaiu  covenant  against  the  assignee  of  the  lease,  by  virtue  of 
tiie  statute  of  32  Hen.  8,  c.  84.  1  J.  489.  And  ^  aet  25  April  1850,  §  8,  this 
right  has  been  extended  to  ground-renta  reserved  in  a  conveyance  in  fee :  the  statute 
gives  an  action  of  covenant  to  the  lessee,  his  heirS|  executors,  administrators  or 
aae^na.   Purd.  516. 

Under  ^e  aet  of  1850  an  action  of  covenant  for  ground-rent  will  lie  against  the 
asdgnee  of  the  lessee,  for  arrears  which' accrued  before  the  assignment  9  C.  435. 

The  assignee  of  the  reversion  may  sue  in  his  own  name  upon  express  covenants 
in  a  lease,  running  with  the  land,  such  as  for  payment  of  rent,  &c.  4  P.  L.  J.  117. 
3  Ibid.  73. 

The  act  of  1850  gives  the  action  of  covenant  for  ground-rent  reserved  by  deed 
poll ;  and  it  lies,  in  such  case,  by  the  assignee  of  the  rent  against  the  assignee  of 
thehwd.  9H.  450. 

A  justice  of  the  peace  has  juriiriiction  of  an  action  of  covenant  by  the  assignee  of 
a  ground-rent  against  the  assignee  of  the  land  who  is  in  possession.  Ibid. 

The  purchaser  at  a  sjieriff 's  sale  of  a  ground-rent  may  maintain  covenant  against 
the  owner  of  the  land  out  of  which  it  issues.   1  R.  155. 

The  owner  of  an  undivided  portion  of  a  ground-rent  may  maintain  a  separate 
action  of  covenant  for  his  proportion  of  the  arrears.     10  Wr.  439.    5  Phila.  139. 

Arrears  of  ground-rent,  in  a  personal  action,  bear  interest  from  the  time  they 
fall  due.  4  Wh.  516.  But  not,  when  recourse  is  had  to  the  land.  2  B.  146. 
2Barr97. 

The  assignee  of  the  lessee  ought  not  to  be  charged  with  interest  on  arrears  which 
accrued  prior  to  the  conveyance  to  him ;  but  on  subsequent  arrears  he  is  liable  for 
bterest    9  G.  435.    And  see  4  Phila.  186. 

The  executors  of  the  covenantor  in  a  ground-rent  deed  aro  not  liable  for  ground- 
rent  which  accrued  after  his  decease  \  the  covenant  does  not  survive  against  them, 
except  as  to  arrears  due  in  the  lifetime  of  the  covenantor.  10  H.  510.  11  H.  316. 
But  suit  may  be  brought  against  them,  though  the  judgment  can  only  be  de  terrU, 
llWr.28«. 

All  the  assignees  of  a  lot  of  ground,  subject  to  a  ground-ront,  though  claiming 
by  aisignveBts  of  different  dates,  may  be  joined  in  an  action  for  arrears  of  ground- 
rmt  accruing  afier  their  several  assignments.    6  H.  9. 

Covenant  inil  lie  against  an  assignee  of  part  (^  the  thing  demised.    2  P.  R.  23. 

A  purchaser  at  sheriff's  sale,  subject  to  an  apportioned  ground-rent,  is  liable  to 
an  action  df  covenant  for  the  arrears.     22  Leg.  Int.  236. 

A  distinct  engagement  on  the  part  of  a  landlord  with  the  assignee  of  the  lessee, 
by  which  the  former  is  accepted  as  tenant,  and  rent  is  received  from  him,  does  not 
relieve  the  lessee  from  the  covenants  of  the  lease.    8  Barr  111.    2  W/&  8.  556. 
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Under  a  covenaot  by  a  lessee  to  pay  the  rent  clear  of  all  charget  and  < 
whatsoever,  he  most  pay  all  taxes  upon  the  land.     1  Br.  221. 

Under  a  lease  wherein  the  tenant  covenanted  to  pay  "  all  taxes  and 
which  may  be  made  on  the  property  daring  the  term/'  he  is  liable  to  an  \ 
for  grading,  paving,  &c.,  under  an  act  of  assembly  passed  subsegnently  to  the  date 
of  his  lease.    2  Pitts.  Leg.  J.,  8  Deoember  1858.    But  see  14  Pitts.  L  J.  ML 

Otherwise,  such  assessments  are  chargeable  to  the  owner  of  the  fireehold.  11  H. 
805.     See  2  Bradford  811. 

An  action  of  covena,nt  lies  on  an  instmmeAt  under  seal  exclusively;  and  not  oo 
a  specialty  modified  orenlarged  by  parol.   2  W.  456.   6  W.  &  S.  448. 

Where  a  contract  under  smI  is  altered  by  parol,  it  all  becomes  parol,  but  a  mere 
additional  parol  agreement,  not  changing  or  modifying  the  one  under  seal,  will  not 
have  this  effect,  nor  will  a  stipulation  roleasing  or  waiving  part  performance,  t 
Gr.  426. 


©rueltfi^ 


I.  AbandoniDg  infimts.  IlL  Cmelty  to  aaimali. 

II.  Bialtreatment  of  infants  and  apprentices.        IV.  Sommary  conTietionfl. 

Act  81  March  1860.  Purd.  225,  288. 

I.  SsoT.  45.  If  the  father  or  mother  of  anv  child,  under  the  age  of  seven  yean, 
or  any  person  to  whom  such  child  shall  have  been  confided,  shall  expose  such  child 
in  anv  highway,  street,  field,  house,  outhouse  or  other  place,  with  intent  to  whoUj 
abanaon  it,  such  person  shall  be  guilty  of  a  misdemeanor,  and  upon  ooovictioa 
thereof,  be  sentenced  to  an  imprisonment  not  exceeding  twelve  months,  and  to  paj 
a  fine  not  exceeding  one  hundred  dollars. 

n.  SsoT.  90.  If  any  master  or  mistress  of  an  apprentice,  or  any  person  having  ths 
legal  care  and  control  of  any  infant,  being  legally  liable  to  provide  for  such  apprtn- 
tioe  or  infant,  necessary  food,  clothing  or  lodging,  and  shall  wilfully,  and  without 
lawful  excuse,  rofuse  or  neelect  to  provide  the  same  \  or  when  the  master  or  mis- 
tress, or  person  having  the  legal  care  and  control  of  such  apprentice  or  infant,  shall 
unlawfully  and  maliciously  assault  such  apprentice  or  infant,  whereby  his  Hie  shall 
be  endangered,  or  his  health  shall  have  been,  or  shall  be  likely  to  be  permanently 
injured ;  such  master,  mistress  or  other  person,  cm  being  thereof  convicted,  shall 
be  ffuilt^  of  a  misdemeanor,  and  be  sentenced  to  pay  a  fine  not  exceeding  five  hun- 
dred dollars,  or  to  undergo  an  imprisonment  not  exceeding  two  years,  or  both,  or 
either,  at  the  discretion  of  the  court. 

ni.  SscT.  46.  If  any  person  shall  wantonly  and  cruelly  beat,  torture,  kill  or  maim 
any  horse  or  other  domestic  animal,  whether  belonging  to  himself  or  another,  every 
such  person  so  offending  shall  be  guilty  of  a  misdemeanor,  and,  on  conviction,  be 
sentenced  to  pay  a  fine  not  exceeding  two  hundred  dollars,  or  undergo  an  imprinoii* 
ment  not  exceeding  one  year,  or  bo&,  or  either,  at  the  discretion  of  the  ooort. 

lY.  AoT  29  March  1869.  Purd.  1548. 

SsCT.  1.  Any  person  who  shall,  within  this  commonwealth,  wantonljr  or  omelly 
ill-treat,  overload,  beat  or  otherwise  abuse  any  animal,  whether  belonging  to  him- 
self or  otherwise,  or  shall  keep  or  use,  or  in  any  way  be  connected  with,  or  inter- 
ested in  the  management  of,  or  shall  receive  money  for  the  admission  of  any  persoo 
to  any  place  kept  or  used  for  the  purpose  of  fighting  or  baiting  any  bull,  bear,  dog, 
cock  or  other  creature,  and  every  person  who  shall  encourage,  aid  or  assist  thereiot 
or  who  shall  permit,  or  suffer  any  place  to  be  so  kept  or  used,  shall  be  d0emed 
guilty  of  a  misdemeanor,  and  on  beinff  convicted  thereof,  before  any  aldermaa  or 
magbtrate,  shall  be  fined  by  the  said  alderman  or  magistrate  for  the  nrst  ofiienoe  in 
a  sum  not  less  than  ten  dollars  nor  more  than  twenty  dollars,  and  for  the  second 
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and  eTery  sabMoaeDt  offence  in  a  sum  not  less  than  twenty,  nor  exceeding  fifty 
dollars,  to  be  paid  one-half  to  the  informer  (who  shall  be  a  competent  witness  not- 
withstanding such  interest),  and  the  other  half  to  the  county  where  the  offence 
may  be  committed ;  and  if  said  fine  or  penalty  and  the  costs  of  the  proceedings  be 
not  paid,  then  said  alderman  or  magistrate  shall  commit  said  offender  to  the  county 
prison,  Uiere  to  remain  until  discharged  by  due  course  of  law :  Frovidedj  That  , 
when  the  fine  imposed  exceeds  the  sum  of  ten  dollars,  the  party  complained  against  *' 
may  appeal  from  the  decision  of  said  alderman  or  magistrate  to  the  court  of  quarter 
sessions,  upon  his  entering  bail  in  the  nature  of  a  recognisance,  in  the  usual  man- 
ner, for  his  appearance  at  said  court,  when  the  offence  shall  be  prosecuted  in  the 
same  manner  as  is  now  directed  by  law  in  other  cases  of  misdemeanor. 

Sect.  2.  If,  in  lieu  of  deciding  the  cause,  such  alderman  or  magistrate  shall 
bind  over  or  commit  such  person  to  appear  at  the  court  of  quarter  sessions,  or  if 
such  person  shall  appeal  as  aforesaid,  or  upon  such  binding  over  or  commitment 
appear  before  the  said  court  and  be  there  convicted  of  such  misdemeanor,  he  shall 
be  sentenced  to  pay  a  fine  not  exceeding  two  hundred  dollars,  payable  as  aforesaid, 
or  undergo  an  imprisonment  not  exceeding  one  year,  or  both,  at  the  discretion  of 
the  court. 

Sect.  3.  If  any  person  shall  be  arrested  for  carrying,  or  causing,  or  allcfwing  to 
be  carried  in  or  upon  any  cart,  or  other  vehicle  whatsoever,  any  creature  in  a  cruel 
or  inhuman  manner,  the  person  taking  him  into  custody  may  take  charge  of  such 
vehicle  and  its  contents,  and  deposit  the  same  in  some  safe  place  of  custody,  and 
any  necessary  expenses  which  may  be  incurred  for  takine  charge  of  and  keeping 
the  same,  and  sustaining  any  animal  attached  thereto,  shall  be  a  lien  thereon,  to 
be  paid  before  the  same  can  lawfully  be  recovered,  or  the  said  expenses,  or  any 
part  thereof  remaining  unpaid,  may  be  recovered  by  the  person  incurring  the  same, 
of  the  owner  of  said  creature,  in  any  action  thereror. 

Sect.  4.  If  any  maimed,  sick,  infirm  or  disabled  creature  shall,  bv  any  person, 
be  abandoned  to  die  in  any  public  pkce,  such  person  shall  be  guilty  of  a  mis- 
demeanor 'f  and  it  shall  be  lawfhl  for  any  alderman  or  magistrate  to  appoint  suit- 
able persons  to  destroy  and  remove  such  creature,  if  unfit  for  further  use,  at  the 
cost  of  the  owner  thereof,  recoverable  before  the  said  alderman  or  magistrate. 

Sect.  5.  Any  ^liceman  or  constable  of  any  city  or  county,  or  any  agent  of  the 
Pennsylvania  Society  for  the  Prevention  of  Cruelty  to  Animals,  shall,  upon  his  own 
view  of  any  such  misdemeanor,  or  upon  the  complaint  of  any  other  person  who  may 
declare  his  or  her  name  and  abodd  to  such  policeman,  constable  or  agent,  make 
arrests,  and  bring  before  any  alderman  or  magistrate  thereof,  offenders  found  violat- 
ing the  provisions  of  this  act 
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Custom  mtn  Sftsage. 


When  the  onstom  of  a  countryi  or  a  particular  place  is  establtshecL  it  mmj 
into  the  body  of  a  oontcact  without  heing  inaeited.    fi  B.  287.    See  11  *P.  F. 
8m.  107. 

A  custom  or  usage^  to  make  it  obligatory,  must  be  anoient  (at  least  siifTit  iaaily 
so  to  be  generally  known),  certain,  uniform  and  reasonable.    4  CL  212.    3  W.  17& 

Customs  become  law  ficom  immemorial  and  universal  aeouieseenoe  eiUier  in  a 
neighborhood  or  in  the  entire  community  to  be  affected.    7  P.  F.  Sm.  291. 

An  usage  of  plasterers  to  charge  one-half  part  of  the  sise  of  the  windows, 
where  the  price  agreed  on  includes  the  cost  of  materials^  is  unreasonable  and  had. 
8  Y.  818. 

Although  an  usage  is  often  resorted  to  for  explanation  of  oommertial  inalra- 
ments,  it  never  is,  nor  ought  to  be,  reoeived  to  contradict  a  settled  rale  of  oosuner- 
cial  law.  8  W.  179. 

A  usaffe  which  is  to  ^vern  a  question  of  rieht  between  parties  must  be  so  eer- 
tain,  uniform  and  notorious,  as  to  be  understood  and  kno^  by  them.  1  Gilp.  S56. 
1  H.  87.  1  Wall  Jr.  64.  Bright  R.  76,  866.  8  Am.  L.  J.  485. 

The  usaffe  of  a  department  of  government  in  settling  its  aooounts  can  have  no 
effect  on  uiose  of  an  individual,  unless  it  be  certain,  uniform  and  notorioua.  1 
GUp.  856. 

Evidence  is  admissible  of  a  custom  er  ussge  fixing  the  constrnetioB  of  the  words 
"  inevitable  dangers  of  the  river"  in  a  bill  of  lading  for  the  tiansportation  of  goods 
on  a  river.  8  S.  &  R.  588.   2  B.  72. 

Where  an  usage  is  so  estabUshed  as  to  leave  no  reasonable  doubt  of  its  eziai- 
ence,  it  becomes  a  part  of  the  law.  and  the  court  will  decide  upon  it  as  such,  with- 
out requiring  it  to  be  again  provea.   1  Pet  C.  0.  230. 

Thus  the  rate  of  interest  in  China  is  so  well  estabUshed  to  be  12  per  cenIL  per 
annum,  that  the  court  will  not  require  it  to  be  proved.  Ibid. 

A  custom  which  allows  a  payment  of  advance  wages  by  the  owners  of  a  vessd 
to  their  own  agent,  and  a  payment  by  him  to  some  boarding-house  keeper,  vich 
whom  tbe  seamen  must  settle  whether  he  be  under  legal  pbligation  to  him  or  not, 
is  neither  a  reasonable  nor  a  proper  custom.  28  Law  Kep.  551. 

On  the  sale  of  a  raft,  it  ib  proper  for  the  court  to  refer  to  the  custom  of  the 
river,  which  required  a  measurement,  certificate  and  payment  of  momey,  to  oon- 
plete  the  contract  2  C.  467. 

The  rule  of  law  in  relation  to  fixtures,  cannot  be  evaded  by  proving  a  custom  in 
opposition  to  it  4  C.  271. 

By  the  custom  of  Pennsylvania,  a  book  account  for  goods  sold,  bears  interest 
from  the  end  of  six  months  from  the  sale  and  delivery,  o  C.  846. 

Where  the  usage  of  trade  has  fixed  a  period  at  wmch  book  accounts  bear  inte- 
rest, this  becomes  the  law  of  the  contract  Ibid. 

In  an  action  by  a  bank  against  one  of  its  customers,  evidence  is  admissible  of 
the  custom  of  the  bank  to  enter  payments  on  account  of  an  indorsement,  on  the 
indorser's  bank  book;  in  order  to  rebut  the  presumption  that  would  otherwise 
arise,  that  such  entry  was  a  deposit  and  not  a  payment  9  C.  184. 

Evidence  will  not  be  received  of  any  custom,  however  ancient,  if  contrary  to 
morality.     6  Wr.  169. 

A  plaintiff,  to  prevent  the  bar  of  the  statute  of  limitations,  cannot  be  allowed 
to  prove  a  custom  existing  among  merchants  engaged  in  the  same  business,  bj 
which  all  bills  must  be  settled  by  note,  on  January  Ist  and  July  1st  after  purchase. 
This  would  only  be  evidence,  if  uDiform  and  universal,  or  if  made  part  of  the  ooo- 
tract,  or  assented  to  by  the  defendant.    4  Wr.  241. 
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Damaoxb  sigi^,  genenU^,  any  hurt  or  hindrance  that  a  man  receWes  in  his 
fltate;  but  in  a  partionlar  sense,  it  is  applied  to  what  the  jnrors  are  to  inquire  of, 
iad  bring  in,  when  any  action  passeth  for  the  plaintiff.  Co.  Litt  257.  VamagtM 
ve  a  species  of  property  acquired  and  lost  by  suit  and  judgment  at  law,  and  are 
f^ea  to  &  man  by  a  jury,  as  a  compensation  and  satisfaction  for  some  iigury  sus- 
iuied ;  as  for  ba^ttery,  n>r  imprisonment,  iGor  slander,  for  trespass.  2  6L  Com.  438. 

A  justice  may  give  judgment  for  damages,  without  the  intervention  of  referees, 
if  iw^e&er  of  the  parties  request  that  referees  may  be  appointed.  1  S.  &  R.  234. 

A  justice  may  give  judgment  for  damages,  in  an  action  of  trespaaa  for  entering 

t\^-%  house,  and  making  a  noise  and  disturbance  therein,  aldiough  no  actual 
be  proved.  13  S.  &  B.  420.  13  Leg.  Int.  29. 
The  paramount  rule  in  assessing  damages  is  that  every  person  unjustly  deprived 
of  bis  rights,  should  at  least  be  fully  compensated  for  the  injury  sustained.   2  C. 

The  ordinary  rule  of  damages  in  trover  is  the  value  of  the  goods  taken,  with 
iitottii.   9C.  251. 

.  Exemplary  damages  may  be  given  in  trespass,  whenever  there  has  been  opprea- 
lioB,  Gutzage  or  vindictivenesa  on  the  part  of  the  trespasser.  But  in  the  absence 
if  proof  of  aggnvation,  compensation  is  the  proper  measure  of  damages.  10  C.  48. 
The  measure  of  damages  for  seising  property  in  transit,  is  the  value  of  the  pro- 
jpr^,  at  the  time,  at  Sie  pbu^  of  consignment,  less  the  costs  and  charges  of 
•QBveying  it  there.   5  C.  40. 

^.  In  an  action  against  the  publishers  of  a  newspaper,  for  neglecting  to  insert  an 
ilfrertiaesnent  of  a  public  sue  of  real  estate,  for  which  they  received  payment  in 
pivanoe,  the  measure  of  damages,  in  the  absence  of  fraud,  is  the  amount  paid  to 
Jlttm  for  the  publication  of  such  advertisement :  they  are  not  liable  to  speculative 
^iimages.  11  G.  107. 

In  all  actions  for  the  breach  of  a  contract,  the  loss  or  injury  for  which  damages 
sought  to  be  recovered,  must  be  a  proximate  consequence  of  the  injury :  a 
lote  or  possible  loss  is  not  sufficient  ground  for  compensation.  12  C.  360. 
But  the  loss  of  profits  fx  advantages  which  must  have  resulted  from  a  fulfilment 
the  contiaot,  may  be  compensated  in  damages,  where  they  are  the  direct  and 
nediate  firuits  of  the  oontraot,  and  must,  therefore,  have  been  stipulated  for,  and 
[e  been  in  the  contemplation  of  the  parties  when  it  was  made.  12  C.  860.  10 
9. 

To  entitle  a  plaintiff,  however,  in  an  action  on  a  contract,  to  recover  more  than 

inal  damages  ff»  its  breach,  there  must  be  evidence  that  an  actual  substantial 

or  mjuiy  has  been  sustained ;  unless  the  contract  itself  furnish  a  guide  to  the 

Dent  of  damages.     12  C.  360.    But  if  the  plaintiff's  rights  have  been 

he  is  entitled  to  a  nominal  verdict,  though  the  damages  be  not  appreciable. 

F.Sm.419. 

^ne^ly,  in  actions  upon  contract,  where  the  plaintiff  fails  in  proving  the 

qunt  due,  or  the  precise  quantity,  he  can  recover  only  the  lowest  sum  indicated 

the  evidence.     Thus,  where  delivery  of  a  bank  note  was  proved,  but  its  denomi- 

""      was  not  known,  the  jurj^  were  rightly  instructed  to  presume  it  to  be  of  the 

denomination  in  circulation.     2  Greenl.  Ev.  §  255. 

a  an  action  u,pon  a  warranty,  the  measure  of  damages  is  the  difference  between 

actqal  value  and  the  value  of  the  thing  when  sound ;  and  that  without  regard 

he  price  onginaily  given,  or  obtained  upon  a  resale.    4  Barr  168.     12  C.  405. 

Hie  plamtiff  cannot  recover  in  damages  the  expenses  of  prosecuting  a  suit  to 

feme  the  conti»et.    5  C  254. 

Upon  breach  of  an  agreement  to  deliver  specific  articles,  the  measure  of  damages 
the  difference  between  the  market  and  the  contract  price,  at  the  time  specified 
dcKveiy.    2  P.  F.  Sm.  303. 
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Mtf>t 

I.  Of  debt,  tad  its  TuriooB  kindB.  IIL  Of  the  right  of  i^propriatka. 

n.  Of  the/omt  tad  several  limbility  of  debtors. 

I.  Of  debt,  and  its  yabious  kinds. 

A  DEBT,  in  the  nsnal  acceptance  of  the  word,  b  a  sum  of  money  due  from  earn 
.person  to  another.  Bat  in  the  legal  sense  it  is  taken  to  be  an  aodon,  which  lieA 
when  a  man  oweth  a  certain  sum  of  money,  by  obligation  or  bargain  for  a  thing 
sold,  or  by  contract,  &c.,  and  the  debtor  will  not  pay  the  debt  at  the  day  agreed. 
Selw.  N.  P.  484. 

Debt  is  a  contract  whereby  a  chose  in  action,  or  right  to  a  certain  snm  of  money, 
is  mutually  acquired  and  lost.  Any  contract  whereby  a  determinate  sum  of  money 
becomes  due  to  any  person,  and  is  not  paid,  but  remains  in  action  merely,  is  a  eon- 
tract  of  debt;  and  taken  in  this  light,  it  comprehends  a  great  yariety  df  aeqmn- 
tions,  being  usually  diyided  into  cM>U  of  record,  debu  by  q>ectalty,  and  deba  hg 
simple  contract.  A  debt  of  record  is  a  sum  of  money  which  appears  to  be  due  by 
the  eyidence  of  a  court  of  record.  Dd>ts  by  tpeciaUy  or  special  contract,  are  ram 
whereby  a  sum  of  money  becomes,  or  is  acknowledged  to  be  due  by  deed  or  iDslra- 
ment  under  seal.  DebU  by  simple  contract  are  such  where  the  contract  upon  whieli 
the  obligation  arises  is  matter  not  ascertaine<f  by  matter  of  record,  nor  yet  by  deed 
or  special  instrument,  but  by  mere  oral  eyidence,  the  most  simple  of  any,  or  by 
notes  unsealed.   2  Bl.  Com.  465. 

It  seems  that  whereyer  indebitatus  assumpsit  lies,  debt  may  be  brought.  1  Pet 
C.  C.  149. 

Debt  lies  to  recoyer  the  annual  interest  of  money  payable  on  bond,  where  the 
principal  is  not  due.    1  B.  152. 

An  action  of  debt  will  not  lie  upon  a  mortffi^  which  contains  no  express  eoye- 
nant  to  pay,  and  therefore  creates  no  personal  responsibility.   7  W.  360. 

In  a  suit  on  a  penalty  by  the  party  aggrieved,  damages  may  be  recoyered  for  the 
detention;  secus,  if  the  suit  be  oy  a  common  informer.   2  R.  196. 

A  yerdict  for  the  plaintiff  generally  in  an  action  of  debt,  without  finding  any 
sum,  is  bad ;  and  the  judgment  will  be  reyersed  on  error.   2  R.  58. 

A  yerdict  in  an  action  of  debt  for  a  larger  sum  than  that  demanded  in  the  writ,. 
is  good,  if  the  excess  appear  to  be  interest  on  the  principal  sum.  1  W.  428. 

Debts  may  be  attached  before  they  are  due  and  payable.  1  Sm.  47.  8  H.  412. 
A  debt  in  suit  may  be  attached.   2  D.  277.   1  Barr  880. 

n.    Or  THE  JOINT  AND  SEVERAL  LIABILITT  OF  DEBT0B8. 

If  two  enter  into  a  bond,  and  one  die  before  judgment,  the  suryiyor  shall  be 
charged  alone.   7  S.  &  R.  363.   Bright  R.  65. 

In  all  suits  now  pending  or  hereafter  brought  in  any  court  of  record  in  this  oom- 
monwealth,  against  joint  and  seyeral  obligors,  copartners,  promissors  or  the  indorsers 
of  promissory  notes,  in  which  the  writ  of  process  has  not  been  or  may  not  be  aenred 
on  all  the  defendants,  and  judgment  may  be  obtained  against  those  senred  with  pro- 
cess, such  writ,  process  or  judgment  shdl  not  be  a  bar  to  recoyery  in  another  suit 
against  the  defendant  or  defendants,  not  served  with  process.  Act  6  April  1830,  §  1. 
Purd.  776. 

In  all  cases  of  amicable  confession  of  judement  by  one  or  more  of  seyeral  obligors, 
copartners  or  promissors,  or  the  indorsers  of  promissory  notes,  such  judgment  shall 
not  be  a  bar  to  recoyery  in  such  suit  or  suits  as  may  haye  to  be  brought  against  those 
who  refuse  to  confess  judgment   Ibid.  §  2. 

This  act  applies  to  proceedings  before  a  justice  of  the  peace.  8  W.  208.  It  is  a 
remedial  statute,  and  to  be  liberally  construed.   5  Barr  4Ul.   1  J.  894. 

Joint  owners  of  a  steamboat  are  within  the  act  1  J.  894.  It  is  applicable  to 
cases,  not  only  of  joint  contract,  but  also  of  joint  action.   6  Wh.  268. 

The  original  process  should  be  issued  against  all  the  defendants.  5  Barr  402. 
The  second  writ  should  be  issued  only  against  the  defendant  not  served.  6  W.  528. 
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And  from  tlie  same  forum :  otherwise  it  will  not  take  tlie  case  oat  of  the  statute  of 
limitations.   2  H.  813. 

The  act  does  not  extend  to  the  case  of  a  defendant  dying  pending  the  acdon.  2 
W.  204.   IW.&S.  112. 

A  plaintiff  by  accepUng  the  Yoluntary  appearance  of  two  joint  obligors  to  a  writ 
isBueo  against  three,  and  proceeding  to  judgment  and  execution,  does  not  debar 
himself  of  the  right  to  proceed  agiunst  the  one  not  serred.   5  Barr  899. 

The  second  section  of  the  act  of  1880  has  reference  to  subsequent  separate  actions 
against  the  parties.  If,  in  a  joint  action,  the  plaintiff  accept  a  confession  of  judg- 
ment from  one  of  the  defendants,  it  is  a  bar  to  further  proceedings  against  the 
others.   2  T.  &  H.  Pr.  632.     But  see  8  Gr.  52,  302. 

Where  a  judgment  shall  hereafter  be  obtained  against  two  or  more  copartners,  or 
joint  or  seyenJ  obligors,  promissors  or  contractors,  the  death  of  one  or  more  of  the 
defendants  shall  not  discharge  his  or  their  estate  or  estates,  real  or  personal,  from  the 
payment  thereof;  but  the  same  shall  be  payable  by  his  or  their  executors  or  ad- 
ministrators, as  if  the  judgment  had  been  several  against  the  deceased  alone.  Act 
11  April  1848, 1  3.  Purd.  776. 

In  any  suit  or  suits  which  may  hereafter  be  brought  against  the  executors  or  ad- 
ministrators of  a  deceased  copartner,  for  the  debt  of  the  firm,  it  shall  not  be  neces- 
sary to  aver  on  the  record,  or  prove  on  the  trial,  that  the  sunriying  partner  or 
partners  is  or  are  insolvent,  to  enable  the  plaintiff  to  Tecover.   Ibid.  §  4. 

Where  a  judgment  shall  be  hereafter  recovered  against  one  or  more  of  several  co- 
partner!^ or  joint  and  several  obligors,  promissors  or  contractors,  without  any  plea  in 
abatement,  that  all  the  parties  to  the  instrument  or  contract  on  which  the  suit  is 
foonded,  are  not  made  parties  thereto,  such  judgment  shall  not  be  a  bar  to  a  re- 
coveiy  in  any  subsequent  suit  or  suits  agtunst  any  person  or  persons,  who  mieht  have 
been  joined  m  the  action  in  which  such  judgment  was  obtained,  whether  the  same 
shall  be  obtained  amicably  or  bv  adversary  process.  Ibid.  §  5. 

This  act  renders  the  deceased  partner's  estate  liable,  in  die  first  instance,  whether 
the  survivor  be  solvent  or  insolvent.   8  C.  115. 

The  judgment  recovered  against  the  surviving  partner,  it  seems,  is  not  evi- 
dence against  the  representatives  of  the  deceased  partner,  for  they  are  no  parties  to 
it   10  0.411. 

A  receipt  not  under  seal,  to  one  of  several  joint  debtors,  for  his  part  of  the  debt, 
if  given  for  a  valid  consideration,  discharges  the  other  altogether.  1  R.  891.  But 
this  is  altered  by  the  act  22  March  1862.   Piird.  1282. 

By  the  law  of  Pennsylvania,  as  it  is  now  settled,  a  discharge,  acquittance  or  re- 
lease of  a  debt,  is,  though  secured  by  a  formal  sealed  instrument,  as  valid  without 
a  seal  as  with  it  Ibid.  898.  But  it  requires  proof  of  a  consideration  to  support 
it   9  C.  268. 

Where  one  of  several  principals  pays  the  amount  of  a  judgment  against  them  all, 
he  is  not  entitled  to  an  assignment  of"^  the  judgment  so  as  to  obtain  contribution,  in 
the  same  manner  that  a  surety  would  be  entitled  to  be  substituted,  when  he  pays  the 
debt  of  his  principal.   1  P.  R.  861. 

When  there  are  two  joint  debtors,  and  the  creditor  has  the  means  of  satisfaction 
in  his  hands  by  legal  process  levied  on  the  property  of  one,  and  chooses  not  to  retain 
it,  but  suffers  it  to  pass  from  his  hands,  the  other  debtor  is  discharged  pro  tanto 
[for  so  much].   16  S.  &  R.  252. 

in.  Of  the  right  of  appropriation. 

Where  a  debtor  indebted  on  several  accounts  makes  a  payment,  he  may  apply  it 
to  either  account;  if  he  does  not,  the  creditor  may  do  so;  if  neither  does,  the  law 
will  appropriate  it  according  to  the  justice  of  the  case,  provided  there  are  no  other 
parties  interested.   1  Oilp.  106. 

But  a  debtor  cannot  appropriate  a  payment  in  such  a  manner  as  to  affect  the  re- 
lative liability  or  rights  of  his  different  sureties  without  their  assent   Ibid. 

Although,  as  between  the  immediate  parties,  the  creditor  has  a  right  to  appropriate 
where  the  debtor  has  fidled  to  do  so,  yet  this  right  must  be  exercised  within  a  reason- 
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able  time  after  tlie  {Mtyment,  $xkd  by  the  per&muuice  of  some  aet  whiob  isdicatei  aa 
intention  to  appropriate.   12  S.  &  K.  30o. 

And  where  there  is  a  third  person  whose  interests  will  be  afbeted  bj  the  lesok 
of  a  particular  appropriation  by  Uie  creditor,  it  will  not  be  permitted.   Ibid. 

If  a  payment  be  made  by  a  county  treasurer,  on  account  of  his  indd>tedneaB  to  the 
commonwealth,  without  any  distinct  appropriation  of  the  amount  it  is  competeet  fiir 
the  accounting  officers  to  appropriate  it  to  the  payment  of  the  indebtedneoB  of  the 
treasurer,  for  which  the  county  is  not  liable.   12  G.  524. 

It  is  to  be  presumed^  in  the  absence  of  any  actual  appropriation^  that  m  dd)ta 
paying  money  intends  to  apply  the  payment  to  a  debt  then  payable^  and  beaiin|;  in- 
terest,  low.  266. 

Where  a  general  payment  is  made,  in  the  absence  of  any  apprc^riation  by  Hke 
parties,  the  law  will  apply  it  in  discharge  of  the  earliest  liabilities  of  a  nuii»ing  ae- 
count  9C.  151.  2  Or.  28. 

Where  oo  application  of  a  payment  is  made  either  by  the  debtor  or  the  crecEtot^ 
the  law  will  apply  it  in  the  way  most  beneficial  to  the  creditor;  and  therefore,  to  the 
debt  which  is  least  secured,  unless  to  the  prejudice  of  a  surety.   Ibid. 

If  the  creditor,  in  the  absence  of  any  appropriation  by  the  debtor,  credit  a  pay> 
ment  generally  on  an  open  account,  the  law  wul  not  afterwards  appropriate  it  to  a 
judgment,  although  olaer  than  the  account;  eroecially  if  the  creditor  biye  seoority 
for  the  jud^ent  and  none  for  the  account   1  C.  411. 

The  M>pUcatio9  of  payments  may  be  proved  by  circumstances,  as  well  aa  by  vocds. 
7Bhiokf  286.  2  J.  288.  Story's  £q.  }  459  b. 


MMox  antr  ®relritor. 

Of  the  extingaithment  and  sa^lBfiMtion  of  debts ;  and  of  oolUtersl  soooritiea. 

A  OHiOK  drawn  by  one  person  in  favor  of  another,  and  paid  to  the  latter,  is  pn- 
anmed  to  have  been  receivcKl  on  account  of  a  debt  shown  to  have  existed  at  the  tine. 
6  0. 128. 

But  where  the  eheck  of  a  third  par^  is  received  by  a  creditor  from  his  dditor, 
upon  a  pre-existing  debt,  the  nresumption  is,  that  it  was  received  as  a  oondifcioBal 
payment,  and  as  satisfaction  of  the  debt,  if  and  wh^n  paid.   5  C.  448. 

A  paid  check,  drawn  by  the  defendant's  wife,  is  evidence  of  payment,  in  the 
absence  of  proof  of  any  other  transaction  to  which  it  could  be  appued.  9  C.  285. 

Promissory  notes  eiven  by  a  purchaser  to  a  vendor  are  evidence  of  payment,  bat 
not  of  set-off,  and,  unless  it  otherwise  appear,  should  be  presumed  to  have  been  given 
for  a  preexisting  debt,  and  not  for  debts  contracted  afterwards.  4  C.  241. 

The  receipt  of  a  negotiable  promissory  note  operates  as  an  extinguishment  of  a 
prior  existing  debt,  if  so  intended  between  the  parties.   8  C.  498. 

The  ^neral  rule  seems  to  be,  that  if  one  indebted  to  another,  by  simple  eon- 
tract,  give  his  creditor  a  promissory  note,  drawn  by  himself,  for  the  same  sum, 
without  any  new  consideration,  the  new  note  shall  not  be  deemed  a  satisfiu^oa 
of  the  original  debt  unless  so  intended  and  accepted  by  the  creditor.  15  8.  k 
R.  162. 

Whether  a  note  or  bond  were  accepted  in  satisfaction  of  the  original  claim,  is  mat- 
ter of  /act  for  the  jury,  and  it  is  error  for  the  court  to  decide  it  as  matter  of  law. 
10  8.  &  R.  807.  4  H.  450. 

But,  if  the  amount  be  lost  by  the  negligence  of  the  person  to  whom  it  was  trans- 
ferred, it  is  to  be  considered  as  payment  of  the  debt  2  W.  C.  C.  191. 

If  a  creditor  take  a  note  from  his  debtor,  indorse  it,  and  get  it  discounted  at  bank, 
and  apply  the  proceeds  to  the  credit  of  the  maker,  and  afterwards  the  note  be  pro- 
tested and  paid  by  the  creditor,  this  is  not  such  a  partine  with  the  note  as  makes  it 
an  extinguishment  of  the  preceding  debt   8  S.  &  R.  288. 

A  confession  of  judgment  by  a  third  person  to  the  plain tiff,^fiur^  Simple  eon- 
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tract  debt  due  from  the  defendant  to  the  plainUff,  is  not  a  merger  of  the  debt  11 
6.  &  R.  149. 

Nor  is  the  judgment  a  payment  or  extinguishment  of  the  debt,  unless  it  were  so 
intended  and  agreed  by  the  parties.   Ibid. 

A  bill  or  note  taken  in  satisfaction  of  a  precedent  debt,  imposes  no  further 
doty  on  the  creditor,  than  to  use  reasonable  diligence  in  obtaining  payment  or 
acceptance,  by  presenting  it  in  season,  and  giving  notice  of  its  dishonor  to  the 
debtor  from  whom  it  was  had,  if  he  be  a  party  to  it ;  but  if  he  be  not  a  party  to 
it,  cTcn  want  of  notice  is  immaterial,  unless  he  haye  sustained  actual  loss  from  it 
4  W.  808. 

Where  a  negotiable  note  has  been  giyen  for  the  price  of  goods  sold  by  the 
plaintiff  to  the  defendant,  and  the  plaintiff  brines  suit  upon  the  original  contract^ 
the  note  must  be  produced  at  the  trial,  or  it  must  be  proved  to  have  been  lost  or  de- 
Btrojed.   Ibid.  452. 

It  is  well  e^M^liahed,  that  the  receipt  of  one  thing  in  satisfaction  of  another,  is  a 
eood  payment;  as  the  acceptance  of  a  horse  in  lieu  of  a  sum  of  money;  or,  of  a 
bond  by  a  third  person,  in  dBscharge  of  a  prior  obligation.   1  D.  217. 

But  an  agreement,  without  any  consideration,  to  receive  a  less  sum  from  the 
debtor,  does  not  extinguish,  nor  is  it  a  satisfaction  of  the  original  debt^  2  W.  C.  C. 
180.  8W.  819. 

An  agreement  to  deliver  goods,  or  a  less  sum  of  money  and  ffoods  for  the  residue, 
b  discharge  of  a  greater  sum  owing  and  payable,  must  be  fully  executed,  and  the 
goods,  or  monev  and  £[Oods,  accepted  in  satisfaction  thereof;  otherwise  it  is  no  ex- 
tinggishmpnt  of  the  on^nal  debt  or  demand.   Ibid.  128.  2  Oreenl.  £v.  §  28. 

Sut  the  payment  of  part  of  a  debt,  in  satisfacUon,  if  the  creditor  agree  to  receive 
ibe  smaller  sum  in  full,  is  a  discharge  of  the  whole  demand,  when  such  agreement 
is  fully  excelled.  2  Am.  L.  J.  186. 

One  who  reoeives  a  counterfeit  note  in  payment  from  an  innocent  person,  and  re- 
tains it  six  months,  is  guilty  of  unreasonaole  reeligence,  and  cannot  recover  of  the 
person  from  whom  he  received  it   18  S.  &  R.  818.  1  Pet.  C.  C.  807. 

A  special^  received  as  coUcUeral  $ecwrity,  for  a  simple  contract  debt,  does  not  ex- 
tinguish the  simple  contract   1  S.  &  R.  294. 

A  pnHnissory  note  of  a  third  person,  received  as  oollatend  security  for  a  debt,  may 
be  sued,  and  the  amount  recovered  when  due,  without  first  resorting  for  payment  to 
tbe  original  debtor.  4  W.  141. 

If  a  claim  be  transferred  by  a  debtor  to  his  creditor  as  collateral  security  for  the 
payment  of  a  debt>  it  is  incumbent  on  such  creditor  to  use  ordinary  diligence  to 
realise  the  claim ;  and  he  would  be  responsible  for  loss  occasioned  by  an  omission 
to  do  so.  12  C.  89.  But  if  the  transfer  be  of  a  special  character,  authorising  the 
creditor  to  receive  the  claim  when  collected,  then  it  imposes  no  responsibility  on  the 
creditor  a^  to  the  diligent  prosecution  of  it  8  W.  192. 

A  creditor  cannot  split  up  an  entire  cause  of  action,  so  as  to  maintain  two  suits 
upon  it  If  he  do,  a  recovery  in  the  first  suit^  although  for  less  than  his  whole 
claim,  is  a  bar  to  the  other  suit   11  S.  &  B.  78. 

There  is  no  principle  of  law  which  will  sanction  an  action  by  a  creditor  against 
the  debtor  of  his  debtor,  upon  the  ground  of  oontraot.  1  Pet.  C.  C.  276.   1  D.  155. 

Where  a  debtor  owes  two  parties,  one  of  them  may  accept  payment  in  any  thing 
of  value  he  can  get,  though  ne  know  thut  the  debtor  owes  the  other  party  and  can* 
not  pay  both.  2  C.  85. 
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I,  Probate  and  acknowledgment  of  deeds.         IIL  Exeontioii  of  deedi. 
II.  Forms  of  acknowledgment,  &c 

I.  Act  28  Mat  1715.  Purd.  810. 

Sect.  1.  There  shall  he  an  office  of  record  in  each  county  of  this  proyince  [stilej 
which  shall  he  called  and  styled  the  office  fob  beoobdinq  of  deeds,  and  shall 
he  kept  in  some  conTenient  place  in  the  said  respectiye  coonties,  and  the  recorder 
shall  duly  attend  the  service  of  the  same,  and  at  his  own  proper  cost  and  chai^ 
shall  provide  parchment,  or  good  large  books  of  rojral  or  other  kige  pi4>er,  w^ 
bound  and  covered,  wherein  he  shall  record,  in  a  fair  and  legible  lumd,  all  deeds 
and  conveyances  which  shall  be  brought  to  him  for  that  purpose,  according  to  ih$ 
true  intent  and  meaning  of  this  act(a) 

Sect.  2.  All  bargains  and  sales,  deeds  and  conveyances  of  lands,  tenements  and 
hereditaments,  in  tms  province,  ma^  be  recorded  in  the  said  office ;  but  before  the 
same  shall  be  so  recorded,  the  parties  concerned  shall  procure  the  grantee  ov  bar- 
gainor named  in  every  such  deed,  or  else  two  or  more  of  the  witnesses  (who  were 
present  at  the  execution  thereof)  to  come  before  one  of  the  justices  of  the  peace 
of  the  proper  county  or  city  where  the  lands  lie,  who  is  hereby  empowered  to  take 
such  acknowledgment  of  the  grantor,  if  one,  or  of  one  of  the  grantors,  if  more. 

Sect.  8.  But  in  case  the  mntor  be  dead  or  cannot  appear,  then  the  witnesees 
brought  before  such  justice  shall,  by  him,  be  examined  upon  oath  or  affirmation, 
to  prove  the  execution  of  the  deed  then  produced :  whereupon  the  same  justice 
shall,  under  his  hand  and  seal,  certify  such  acknowledgment  or  proof,  upon  the  bade 
of  the  deed,  with  the  day  and  year  when  the  same  was  made,  and  by  whom ;  and 
after  the  recorder  has  recorded  any  of  the  said  deeds,  he  shall  certify  on  the  back 
thereof,  under  his  hand  and  seal  of  his  office,  the  day  he  entered  it^  and  the  nmae 
or  number  of  the  book  or  roll,  and  page  where  the  same  is  entered. 

Sect.  4.  All  deeds  and  conveyances,  made  and  granted  out  of  this  province,  and 
brought  hither  and  recorded  in  the  county  where  the  lands  lie,  (the  executioo 
whereof  being  first  proved  by  the  oath  or  solemn  affirmation  of  one  or  more  of  ^ 
witnesses  thereunto,  oefore  one  or  more  of  the  justices  of  the  peace  of  tiiis  province, 
or  before  anv  mayor,  or  chief  magistrate  or  officer  of  the  cities,  towns  or  plsces 
where  such  deeds  or  conveyances  are  so  proved,  respectively,)  shall  be  as  vafid  as 
if  the  same  had  been  made,  acknowledged  or  proved,  in  the  proper  county  where 
the  lands  lie  in  this  province  [state.] 

Sect.  5.  All  deeds  and  convevanoes  made,  or  to  be  made,  and  proved  or  acknow- 
tedged,  and  recorded  as  aforesaid,  which  shall  appear  so  to  be,  by  indorsement  msde 
thereon,  according  to  the  true  intent  and  meaning  of  this  act,  shall  be  of  the  ssine 
force  and  effect  here,  for  the  giving  possession  and  seisin,  and  making  good  the  title 
and  assurance  of  the  said  lands,  tenementa  and  hereditaments,  as  deeds  of  feoffment^ 
with  livery  and  seisin,  or  deeds  enrolled  in  any  of  the  king's  courts  of  record  at 
Westminster,  are,  or  shall  be  in  the  kingdqm  of  Great  Britun ;  and  the  copies  or 
exemplifications  of  all  deeds  so  enrolled,  being  examined  by  the  recorder,  and  certi- 
fied under  the  seal  of  the  proper  office,  (which  the  recorder  or  keeper  thereof  is 
hereby  required  to  affix  thereto,)  shall  be  aUowed  in  all  courts  where  produced,  and 
are  hereby  declared  and  enacted  to  be  as  good  evidence,  and  as  valid  and  effectual 
in  law  as  the  original  deeds  themselves,  or  as  bargains  and  sales  enrolled  in  the  said 
courts  at  Westminster,  and  copies  thereof  can  be,  and  the  same  may  be  showed, 
pleaded  and  made  use  of  accordingly. 

Sect.  7.  If  any  person  shall  foree  any  entry  of  the  said  acknowledgments,  certifi- 
cates or  indorsements,  whereby  the  freehold  or  inheritance  of  any  man  may  be 
changed,  he  shall  be  liable  to  the  penalties  against  forgers  of  false  deeds,  &c. ;  and 
if  any  person  shall  perjure  himself  in  any  of  the  cases  herein  above-mentioned,  Jie 

(a)  Examplifications  of  deeds,  ftc.,  recorded  in  one  coonlr.  may  be  recorded  fai  any  other, 
by  art  26  January  1870.    P.  L.  18.  ^g^tized^y"^  ^ 
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lb)]  incar  the  like  penalties  as  if  Uie  oath  or  affirmatioD  had  been  in  any  court  of 


.(«) 


Act  24  Fxbbvabt  1770.   Purd.  811. 


Sect.  2.  Where  any  husband  and  wife  shall  hereafter  incline  to  dispose  of  and 
wirey  the  estate  of  the  wife  or  her  right  of,  in  or  to,  any  lands,  tenements  or 
breditaments  whatsoever,  it  shall  and  may  be  lawful  to  and  for  the  said  husband 
ImI  wife,  to  make,  seal,  deliver  and  execute  any  grant,  bargain  and  sale,  lease, 
aleue,  feofiinent,  deed,  conveyance  or  assurance  in  the  law  whatsoever,  for  the 
lidi,  tenements  and  hereditaments  intended  to  be  by  them  passed  and  conveyed, 
fid  ifter  such  execution,  to  appear  before  one  of  the  judges  of  the  supreme  court, 
^kefore  any  justice  of  the  county  court  of  common  pleas  of  and  for  the  county 
B  such  lands,  tenements  or  hereditaments  shall  lie,  and  to  acknowledge  the  said 
or  conveyance,  which  judge  or  justice  shall,  and  he  is  hereby  authoriied  and 
'  to  take  such  acknowledgment^  in  doing  whereof  he  shall  examine  the  wife 
and  apart  from  her  husband,  and  shall  read,  or  otherwise  make  known,  the 
ooDtents  id  such  deed  or  conveyance  to  the  said  wife;  and  if,  upon  such  separate 
iDation,  she  shall  declare  that  she  did  voluntarily,  and  of  her  own  free  will  and 
\j  seal,  and  as  her  act  and  deed,  deliver  the  said  deed  or  conveyance,  without 
eoerdon  or  oompulsion  of  her  said  husband,  every  such  deed  or  conveyance 
I  be,  and  the  same  is  hereby  declared  to  be,  good  and  valid  in  law,  to  all  intents 
purposes,  as  if  the  said  wife  had  been  sole,  and  not  covert,  at  the  time  of  such 
ing  and  delivery,  any  law,  usage  and  custom  to  the  contrary  in  any  wise  npt- 
pkmoding. 
[  Act  18  Maroh  1814.  Purd.  814. 

SiCT.  1.  Each  alderman  of  the  city  of  Philadelphia  and  justice  of  the  peace  of 
k  eonunonwealthy  shall  have  power  to  take  and  receive  Uie  acknowledgment  or 
sof  of  all  deeds,  conveyances,  mortgages  or  other  instruments  of  writing,  touching 
'  oooceming  any  lands,  tenements  or  hereditamenta,  situate,  lying  and  being  in 
Impart  of  wis  state,  and  also  power  to  take  and  receive  the  separate  examination 
any  feme  covert  touching  or  concerning  her  right  of  dower,  or  the  conveyance 
t  her  estate,  or  right  in  or  to  any  such  lands,  tenements  or  hereditamenta,  as  fully 
^aO  intents  and  purposes  whatsoever,  as  any  jud^e  of  the  supreme  court,  or  pre* 
M  or  associate  judge  of  ) 


realth.(6) 


any  of  the  courts  of  common  pleas  within  this  com- 


(«)  Thif  section  is  not  expressly  repealed 
flit  ferised    Peoal   Ck>de,  and   does  not 

to  be  fully  supplied  by  it. 
(i)  Deeds  oonreying  lands  in  PennsyWania, 
^e  tod  executed  within  the  state,  may  be 
fcaovledged  or  proved  before  any  judge  of 
ttpreme  court,  or  the  president  or  asso- 
» judge  of  the  court  of  common  pleas  in 
f  eoooty,  or  the  mayor  or  recorder  of  the 
of  PhOadelphia,  Lancaster,  Pitubnrgh, 
'  ny,  Carbondale,  Williamsport  or  Lock 
or  anj  recorder  of  deeds  or  notary 
(,  or  any  alderman  of  the  said  cities, 
Riees  of  the  peace  of  any  county.  If 
tod  executed  out  of  the  state  and  within 
iVotted  States,  they  may  be  acknowledged 
Foved  before  any  notary  public,  or  any 
^,  chief  magiatrmte  or  officer  of  the  city, 
or  place  where  such  deeds  or  conrey- 
^^^^  are  or  shall  be  made  or  executed  and 
Itiiol  onder  the  common  or  public  seal  of 
^city,  town  or  place,  or  before  one  of  the 
of  iSke  sopreme  court  of  the  United 
.  or  before  a  judge  of  the  district,  court 
^  Duited  Sutes,  or  before  any  one  of  the 
Vai  or  justices  of  the  supreme  or  superior 
R  or  courts  of  common  pleas  of  any  state 
tHiiiory  within  the  United  States,  or  be- 


fore  any  one  of  the  judges  or  justices  of  a 
court  of  probate,  or  court  of  record  of  anj 
state  or  territory,  within  the  United  Stutes, 
and  so  certified  under  the  hand  of  the  said 
judge  and  seal  of  the  court,  or  before  any 
commissioner  residing  out  of  the  state  of 
Pennsylvania  and  in  any  other  of  the  United 
States,  or  in  the  District  of  Columbia  or  any 
of  the  territories,  authorized  for  that  purpose 
by  the  goYomor  of  this  commonwealth ;  or 
before  any  officer  or  magistrate  of  such  state 
or  territory,  duly  authoriiEed  to  take  acknow- 
ledgments of  deeds,  his  authority  to  be  proTod 
by  the  certificate  of  the  clerk  or  prothonotary 
of  any  court  of  record.  If  made  and  executed 
in  any  foreign  state,  they  may  be  acknow- 
ledged or  proved  before  any  notary  public, 
mayor  or  chief  magistrate,  or. officer  of  the 
cities,  towns  or  places  where  such  deeds  or 
conveyances  are  or  shall  be  made  or  executed, 
and  certified  under  the  common  or  public  seal 
of  such  cities,  towns  or  places ;  or  before  any 
consul  or  vice-consul  of  the  United  Stetes, 
'duly  appointed  for  and  exercising  consular 
functions  in  the  state,  kingdom,  county  or 
place  where  such  deeds  or  conveyances,  &c.» 
may  or  shidl  be  made  and  executed,  and  cer- 
tified under  the  public  official  seal  of  s^> 
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Act  11  April  1848.  Pnrd.  822. 

Skct.  6.  Eyery  species  and  description  of  property,  whether  consisting  of  red, 
personal  or  mixed,  which  may  he  owned  hy  or  belong  to  any  single  woman,  shall 
continue  to  be  the  property  of  such  woman  as  fully  iSer  her  marriage  as  beforo|| 
and  all  such  proper^,  of  wnateyer  name  or  kind,  which  shall  aocme  to  any  marrial^ 
woman  during  ooyerture  by  wUl,  descent,  deed  of  conyeyance  or  otherwise,  shall  b#i 
owned,  used  and  enjoyed  by  such  married  woman  as  her  own  separate  property  |j 
and  the  said  property,  whether  owned  by  her  before  marriage,  or  which  shall  aecroar 
to  her  afterwards,  shall  not  be  subject  to  leyy  and  execution  for  the  debts  or  liabilt^ 
ties  of  her  husband,  nor  shall  such  property  be  sold,  conyeyed,  mortgaged, 


4 


ferred  or  in  any  manner  incumbered  by  her  husband,  without  her  written ,^ 

first  had  and  obtained  and  duly  acknowledged  before  one  of  tiie  judges  of  the  oouM 
of  conunoiv  pleas  of  this  commonwealth,  that  such  consent  was  not  the  result  of  j 
coercion  on  tne  part  of  her  said  husband,  but  that  the  same  was  yolunta^y  giyei^ 
and  of  her  own  nree  will :  Protndedy  That' her  said  husband  shall  not  be  liable  f^ 
the  debts  of  the  wife  contracted  before  marriage :  Frtrnded^  That  nothing  in  I 
act  shall  be  construed  to  protect  the  property  of  any  such  married  woman  t 
liability  for  debts  oontractea  bjr  herself  or  in  her  name  by  any  person  authorised  i 
to  do,  or  from  byy  and  execution  on  any  judgment  that  may  be  recoyered  agai 
a  husband  for  the  torts  of  the  wife,  and  in  such  cases  execution  shall  be  first  I 
against  the  property  of  the  wife. 

Act  11  April  1856.  Purd.  828. 

Sbgt.  1.  So  much  of  the  act  relating  to  the  right  of  married  women,  and  ftt 
other  purposes,  passed  the  llth  April  1848,  as  requires  the  consent  of  a  ma 
woman  to  be  fbst  had  and  obtained,  or  the  acknowledgment  of  her  deed  or  i 
gages,  when  oonyeying  her  own  real  estate,  to  be  made  differently  from  that  wl 
she  is  atkthorised  to  make  When  she  joins  her  husband  in  conyeying  his  real  r^ 
to  bar  her  right  of  ddwer  therein,  is  hereby  repealed ;  and  all  deeds  or  mor^ 
df  any  married  woman  hefetofbre  acknowledged  jointiy  with  her  husband,  so  l 
bar  her  right  of  dower  or  interest  in  her  husband's  lands,  shall  be  efiie^ual 
Valid  to  debar  her  in  respect  to  her  own  real  estate. 

AoT  22  MAftOH  1865.  Purd.  1888. 

Skot.  1.  The  deed  of  conyeyance  executed  and  acknowledged  by  a  wife  M 
conjunction  with  her  husband  of  his  real  estate,  shall  be  yalid  and  eflfeotoal,  bsI 
withstanding  the  minority  of  the  wife  at  the  time  of  such  execution  and  aoknofl 
ledgment;  and  any  such  deed  heretofore  made  shall  be  as  yalid  as  if  the  wife  M 
at  Uie  time  been  of  lawful  age.  ' 

II.  Foams  of  aoknowlidgmint,  Ao. 

1.  For  ONI  paasoN, 
COUNTY  OF  CHESTER,  n. 

The day  of ,  a.  d.  1860,  befbre  the  subscriber,  one  of  the  justices  of  the  \. 

in  and  fbr  the  cofonty  aforesaid,  personally  came  the  within-named  A.  B.,  and  in  due  1^ 
of  law  acknowledged  the  abote-written  mdenture  to  be  his  act  and  deed,  and  deeired  1 
same  might  be  recorded  as  such.    Witness  my  hand  and  seal,  the  day  and  year  ^bresa 

C.  D.,  Justice  of  the  Peace,    [skal.]^ 

consul  or  vice-oonstil  of  the  United  States ;  or  assembly  of  Febmary  24, 1770.     6   B.  Sf 

before  any  oommissioner  appointed  for  that  8  T.  4S4. 

pnrpose  by  the  governor  of  tiiis  state.  The  power  of  commissioners  under  tbe  a 

It  has  been  held  that  <<an  acknowledgment  of  14th  day  of  April  1828,  does  not  eanoatj 


before  two  justices  of  the  oonnty  of  B in  aathorise  them  to  take  the  aeparaJLe 

another  state,  accompanied  by  the  certificate  offtmn  covert  [married  women].    The  _ 

of  the  clerk  of  the  county  court,  under  the  is  limited  to  "  acknowledgments  and  proo 

seal  of  the  court,  that  the  persons  who  took  execution,"  and  has  no   express    rei 

the  acknowledgment  were  justices  of  the  peace,  whatever  to  oonveyanou  by  femes  covert, 

and  that  there  were  no  magistrates  superior  to  therefore  belieyed,  and  with  good  rr  ~ 

them  in  B county,''  is  a  good  acknow-  deeds    so    acknowledged  will    not 

ledgment  under  the  thurd  section  of  the  act  of  estates  of  feme*  ^(^^^.'^•jOOqIc 
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2.  ACENOWLEDOmNT  B7  YIRTVl  Or  A  LITtIS  Or  ATTORKKT. 

cm  OF  PHILADELPHIA,  w. 

Thi day  of ,  a.  d.  1860,  before  J.  S.,  mnjor  of  the  said  oit^,  penonallj  came 

fteaboTe-oam^  £.  F.,  and  in  his  own  name,  and  in  the  name  of  hie  oonstituente,  the 
ikfFMitmed  A.  6.  and  G.  D.,  in  dne  form  of  law  acknowledged  the  above-written  inden- 
tare,  or  deed  of  conTeyance,  to  be  his  own  act  and  deed,  and  the  act  and  deed  of  his  oon- 
gbcnts,  the  said  A.  B.  and  0.  D.,  bj  him,  the  said  £.  F*,  done  and  exe6ated  by  rirtne 
jf  a  letter  of  attorney  to  him  for  that  purpose  granted,  and  desired  the  same  might  be 
iieivdsd  as  sueh.    Witness  my  hand  and  seal,  the  day  and  year  aforesaid. 

J.  S.,  Mayor  of  the  City  of  Philadelphia,    [sial.] 

3.   ACKNOWLUMMINT  BT  HUSBAND  AND  Win. 

firr  OF  PHILADELPHIA,  u, 

Tn  -^-  day  of ,  a.  d.  1860,  before  the  sabscriber,  one  of  the  aldermen  in  and  for 

li  lud  atj,  personally  appeared  the  abore  (or  within)  named  A.  B.,  and  C.  his  wife, 
"M  in  doe  form  of  law  acknowledged  the  above  (or  withm)  written  indenture  to  be  their 
ttd  deed,  and  deeired  the  same  might  be  recorded  as  saoh ;  and  the  said  0.  being  of 
I  in,  and  separate  and  apart  from  her  said  husband,  by  me  thereon  privateW  examined, 
Itae  foil  eontents  of  the  above  (or  within]  deed  beins  by  me  first  made  known  unto 
;  did  thereupon  declare  and  say  that  she  aid  volnntanly,  and  of  her  own  free  will  and 
id,  sign,  seal,  and,  as  her  act  and  deed,  deliver  the  above  (or  within  |  written  indenture, 
i  or  conveyance,  without  any  coercion  or  compulsion  of  her  said  nnsband.  Witness 
J  band  and  seal,  the  day  and  year  aforesaid.  S.  B.,  Alderman,    [sxal.] 

4.  PaoBAn  or  a  dud. 
OF  PHILADELPHU,  at. 

Jfc  IT  BBVBifBBiKED,  that  OD  the  —  day  of ,  a.  d.  1860,  before  P.  C,  one  of  the 

IknMn  m  and  for  the  said  city,  personally  came  A.  6.,  of  the  said  city,  merchant,  one 
|[lhtsBbeoribing  witnesses  to  the  execution  of  the  within-written  indenture,  and  oh  his 
afirmation,  aoo(»ding  to  law,  doth  declare  and  say  that  he  did  see  C.  D.,  the 
r  within  named,  seal,  and,  as  his  act  and  deed,  deliver  the  within-written  indenture. 
Lor  eonveyanee  for  the  uses  and  purposes  therein  mentioned ;  that  he  did  also  see  £. 
|iihseribe  his  name  thereunto  as  tne  other  witness  of  such  sealing  and  delivery,  and 
I  the  name  of  this  affirmant  thereunto  set  and  subscribed  as  a  witness  is  of  this  affirm- 
w(%  own  proper  and  respective  handwriting.  (Signed)  A.  B. 

I  Alrmea  and  subecribMl,  the  day  and  vear  aforesaid, 
before  me.    Witnees  my  hiuid  and  seaL 

P.  C,  Alderman,    [sxal.] 

5.  Anothix  roRM  or  pxoor. 
OF  DAUPEIN;  S9. 

I  IT  BxmonBBBBD,  that  on  the day  of ,  in  the  year  of  our  Lord  1860,  before 

t  A  B.,  one  of  the  justices  of  the  peace  in  and  for  the  county  aforesaid,  personally  came 

B.  of ,  and  on  his  solemn  affirmation,  according  to  law,  doth  declare  and  sav  that 

[Vis  nresenfc,  and  did  see  £.  F.,  of  the  township  of ,  in  the  county  aforesaid,  car- 

ir,  the  grantor  in  the  within  hidentnre  named,  sign,  seal,  and,  as  his  act  and  deed, 
r  the  witbin-wiitten  indenture,  deed  or  conveyance  for  the  uses  and  purposes  therein 
sed ;  that  the  same  was  so  signed,  sealed  and  delivered  in  the  presence  of  G.  H.  of 
r  of  Philadelphia,  bricklayer,  and  of  this  affirmant ;  that  the  name  E.  F.,  set  and 
bed  to  the  said  indenture  as^he  party  executing  the  same,  is  of  the  proper  hand- 
r  of  the  said  E.  F. ;  and  that  tiie  names  G.  H.  ana  0.  D.,  also  set  and  subscribed  to 
1  indentare  as  the  witnesses  attesting  the  due  execution  thereof,  are  of  the  respeo- 
•  bandwritinn  of  the  said  G,  H.  and  of  this  affirmant.  (Signed)  G.  D. 
.  J  and  aabeeriDed,  the  day  and  jeaar  aforesaid, 
before  osa.    Witness  my  hand  and  seal. 

A.  B.,  Justice  of  the  Peace,    [bxal.] 

6.  Pbobatb  or  a  dkbd  bt  a  oobfobation. 
'  OF  PHILADELPHU,  at. 

I  IT  bxbxkbbbxd,  that  on  the day  of ,  in  the  year  of  our  Lord  one  thousand 

\  handred  and  sixty,  before  me,  A.  H.,  Esq.,  mayor  of  the  sud  city,  personally 

~    1 T.  D.,  Esq.,  president  of  the  above-named  corporation,  and,  being  duly  sworn, 

and  smith,  that  he  was  personally  present  at  the  execution  of  the  above-written 

\  or  deed  of  conveyance,  and  saw  tne  common  seal  of  "  The  Philadelphia  Bank'' 

[affixed  thereto,  and  that  the  seal  so  affixed  thereto  is  the  common  and  corporate  seal 

'*^  \  Philadelphia  Bank"  aforesaid ;  and  that  the  above-written  indenture  or  deed  of 

\  was  dniv  sealed  and  delivered  by  and  as  and  for  the  act  and  deed  of  "  '^o 

>«k  Bank'' aforeeaid,  for  the  uses  and  purposes  therein  mentioned  \  and  tha 
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name  of  this  deponent  subscribed  to  the  said  deed,  as  president  of  the  said  corporatirB,  in 
attestation  of  the  due  execution  and  delirery  of  the  said  deed,  is  of  tiiis  depGUDent's  om 
proper  and  respective  handwriting.  T.  D. 

Sworn  and  subscribed,  the  day  and  year  aforesaid, 
before  me.    Witness  mj  hand  and  seal. 

A.  H.,  Mayor  of  the  City  of  Philadelphia,    [seal.] 

7.  AmsTATioK  WHBU  TKiBB  All  iKmuinuTioirs  om  iBAsmos,  Ac. 

SiGNSD,  sealed  and  delivered  hj  the  within-named  A.  6.,  the  words  " /'  haring 

been  previously  interlined  in  the  sixth  and  seventh  lines  in  the  presence  of  us. 

(Signed)  A.  B.  and  C.  D.. -^ 


8.  Br  A  BLUTD  PBX80K. 

The  above-written  bstrument  was  signed,  sealed  and  delivered  by  the  aboveniamed  A. 
B.,  and,  he  being  blind,  the  same  was  oarefullj  and  deliberateW  rc»d  over  to  him  io  tbe 
presence  of  us.  (Signed)  A.  H.  and  C.  D.,  witnesses. 

9.  Attxstation  or  thb  xxxcution  or  a  dxsd  sr  a  pbrson  niAr  and  nun. 
MsM ORANDUM.    The  above  written  instrument  was  signed,  sealed  and  delivered  by  tiie 
above-named  A.  B.,  who,  being  deaf  and  dumb,  but  capable  of  reading,  the  same  mw 
first  read  over  by  him,  and  he  seemed  perfectly  to  understand  the  same,  in  the  preseoee 
of  us,  &c.  (Signed)  A.  B.  and  G.  D.,  witnessM. 

10.   RXCEIFT  ON  A  DIED. 

Received,  the  day  of  the  date  of  the  above-written  indenture,  of  the  above-named  E.  F^ 
the  sum  of dollars,  being  the  full  consideration-money  therein  mentioned. 

III.  A  deed  is  an  instrument  in  writing  on  parchment  or  paper,  and  tender  seoZ, 
oontaining  some  oonyeyance,  contract,  bamdn  or  agreement^  between  the  ptatim 
thereto;  and  it  oonsists  of  three  prinoipaf  points,  writing ^  sealing  and  deHpenng. 
2  Thomas'  Co.  Litt.  263,  (224.)  2  BL  Com.  295. 

The  signing  of  a  deed  is  now  the  material  part  of  the  exeoati<m.  A  written  or 
ink  seal  w  good.  1  D.  64.   1  S.  &  R.  72. 

A  deed  is  good  without  subscribing  witnesses.  It  b  enough  if  there  be  a  sei^g 
anddeUverr.   1  S.  &  R.  72. 

It  should  be  recorded  within  six  months.  Act  of  March  28, 1820.  2  B.  497. 
4B.  140. 

The  date  of  a  deed  is  primd  facie  eyidence  of  the  time  of  delivery,  bat  it  is  not 
conclasive.   1  P.  R.  402. 

From  the  fact  of  signing  the  jury  may  presume  the  sealing  and  deliyery,  although 
there  be  no  reference  to  sealing  in  the  body  of  the  writing,  if  there  be  a  8^ 
affixed  to  the  name.  4  C.  413. 

The  presumption  of  the  deliyery  of  a  deed,  arising  from  the  fact  of  its  being 
recorded,  is  one  that  may  be  rebutted  and  destroyed  by  counter  eyidence.    10  C.  252. 

Where  there  is  a  contract  of  purchase,  or  an  equity  of  any  sort,  pre-existing  in 
the  grantee,  the  law  will,  in  behalf  of  creditors,  carry  back  the  deliyery,  by  rela- 
tion, to  the  date  of  the  deed.  But  it  is  otherwise,  as  to  a  yoluntaiy  oonyeyanoe ; 
actual  deliyery,  in  such  case,  is  essential  to  y^iBt  any  interest  in  the  land.  12 
C.  383. 

Where  a  party  produces  a  deed  from  a  third  person,  purporting  on  its  face  to 
have  been  duly  executed  and  acknowledged,  the  possession  of  it,  by  the  grantee, 
or  by  the  person  producing  it,  is  prinid  facie  evidence  of  deliyery.   3  C.  30. 

If  a  ^antor  execute  a  deed  and  retain  it  in  his  possession,  and  the  grant«« 
request  its  deliveiy  to  a  third  person,  and  the  grantor  giye  the  deed  to  sn<^  third 
person,  to  be  hanoed  over  to  the  grantee,  when  he  calls  for  the  same,  it  is  in  law  i 
delivery  of  the  deed,  though  not  handed  over  to  the  grantee  and  found  amosg 
the  grantee's  papers  after  his  death.   2  C.  422. 

A  deed  executed  by  husband  and  wife,  for  lands  of  the  wife,  but  not  delivered 
in  her  lifetime,  cannot  be  rendered  effectual  to  pass  the  estate,  as  against  the  heirs 
of  the  wife,  by  a  delivery  after  her  decease.   10  C.  24.    1  Wr.  87. 

As  to  what  facts  are  sufficient  to  rebut  the  presumption  of  the  deliyery  of  a  deed^ 
arising  from  the  fact  of  its  being  rec<Nrded.     See  10  C.  252.^^  j 
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It  is  not  necessary  f<^  a  witness  making  probate  of  a  deed,  to  sign  the  probate ; 
ike  certificate  of  the  magistrate  is  sufficient.   5  W.  &  S.  223. 

The  certificate  shonld  state  the  official  character  of  the  officer,  but  if  it  do  not, 
H  may  be  proved  almnde,  11  S.  &  R.  847.  7  W.  834.  13  S.  &  R.  886.  8  H. 
452.   11  H.  231. 

A  grantee  in  a  deed  which  has  been  duly  acknowledged,  is  at  liberty,  if  the 
acknowledgment  be  not  satisfactory,  to  make  probate  of  it  by  a  subscribing  witness. 
11  H.  247. 

A  justice  of  the  peace  cannot  take  an  acknowledgment  of  a  deed  out  of  his 
pr(^)er  county.  7  S.  &  R.  48.    1  Ash.  181. 

He  is  required  to  indorse  on  the  deed  a  certificate  of  the  acknowledgment.  1  6. 
480.  9  S.  A  R.  273. 

A  justice  bound  to  make  title  by  a  conveyance  firom  a  third  person,  is  incompe- 
tent to  receive  the  acknowledgment  of  the  grantor's  wife.   7  W.  227. 

It  must  appear  by  the  justice's  certificate,  that  the  wife  was  examined  separate 
and  apart  from  her  husbapd.    1  B.  470.  5  S.  &  R.  289,  534.  9  S.  &  R.  268. 

But  a  privy  examination  is  not  requisite ;  it  is  sufficient  that  the  husband  be 
absent,  although  it  take  place  in  the  presence  of  others.   5  S.  &  R.  523-34. 

The  wife  wiS  be  presumed  to  have  been  of  full  age,  unless  the  contrary  be  shown. 
Pet.  C.  C.  452. 

If  it  do  not  appear  that  the  contents  of  the  deed  were  made  known  to  the  wife, 
the  acknowledgment  is  invalid,  and  the  wife's  title  does  not  pass.  6  S.  &  R.  49. 
14  S.  k  R.  84.   15  8.  &  R.  72. 

The  certificate  ought  to  state  substantially  that  the  wife  was  separately  examined ; 
diat  she  had  a  knowledge  of  the  nature  and  consequences  of  the  act  she  was  about 
to  perform ;  and  that  her  will,  in  the  performance  of  it,  was  free.  4  S.  &  R.  272 
3C.  22. 

It  is  sufficient  if  the  certificate  state  that  she  voluntarily  assented  to  the  deed ; 
6  B.  435 :  or  did  voluntarily  seal  and  acknowledge;  3  Wh.  457 :  or  that  she  freely 
executed.  &e. ;  Pet.  C.  C.  453,  188. 

It  most  appear  by  the  certificate,  in  some  way,  that  she  executed  the  deed,  with- 
out any  coercion  or  compulsion  of  her  husband.   6  S.  &  R.  143-5.  f 

Defects  in  the  certificate  cannot  be  aided  by  parol  testimonv.    1  B.  470.   9  S.  &        *    * 
R.  268.    15  S.  &  R.  72.     Nor  can  it  be  contradicted,  except  m  cases  of  fraud  and  * 

imposition.  3  Wh.  457.    15  S.  &  R.  72.    Or,  of  concealed  duress  of  the  wife.  ,^ 

9  Barr  14.  y 

If  the  husband  use  his  influence  and  power  over  the  wife,  in  such  manner  as  to  1& 

control  her  unduly,  and  so  as  to  make  her  act  under  his  will,  and  not  her  own,  the       \> 
deed  is  void.  3  0.22. 

The  certificate  of  the  magistrate  is  conclusive  in  favor  of  one  who  accepted  It  in 
KOoA  &ith,  and  pud  his  money,  without  knowing,  or  having  reason  to  suspect,  that 
It  is  untrue.  Ibid.     1  P.  F.  Sm.  289. 

In  such  cases  knowledge  of  the  falsity  of  the  certificate  ought  to  be  brought 
home  to  the  grantee,  or  of  such  facts  as  are  sufficient  to  put  him  on  the  inquiry. 
4  H.  451.  This  doctrine,  however,  is  not  applicable  to  the  case  of  a  mortgagee  of 
a  married  woman's  property.  A  justice's  certificate  of  the  wife's  separate  acknow- 
ledgment, which  is  false  in  fact,  wiU  confer  no  rights  on  a  mor^gee.  2  Wr. 
334. 

But  if  the  certificate  be  false  in  fact,  and  the  grantee  knew  it,  or  knew  of  cir- 
cumstances which  should  put  an  honest  and  prudent  man  upon  inquiry,  then  it 
maybe  contradicted  by  parol  evidence.   3  C.  22. 

When  the  certificate  is  overthrown  by  evidence  that  the  examination  was  in  the 
presence  of  the  husband,  or  that  the  wife  was  not  properly  informed  as  to  the 
nature  of  the  transaction,  or  that  she  was  under  the  influence  of  fraud  or  coercion, 
it  goes  for  nothing.   Ibid. 

Until  delivery  of  the  deed,  the  wife  may  revoke  her  assent,  notwithstanding  the 
acknowledgment.   1  H.  85. 

A  deed  not  executed  in  conformi^  with  the  act  of  1770,  will  not  pass  the  wife's 
right  of  dower.  2  B.  341.  5  S.  &  R.  289.  7  8.  &  R.  43.   15  S.  &  R.  72. 
A  deed  by  a  married  woman  conveying  her  separate  estate,  to  which  her  husband 
20  o 
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is  not  a  party,  is  void.  4  H.  484.  And  so  is  a  release  of  dower.  7  Barr  287.  And 
the  act  of  1848  has  not  altered  the  law  in  this  respect  6  H.  506.  7  H.  3i51.  1 C. 
826.   8  0.213. 

The  act  of  1848  only  applies  to  cases  where  the  husband,  by  the  wife's  authority, 
undertakes  to  transfer  or  incumber  her  estate ;  it  makes  no  change  in  the  form  of 
acknowledgment  where  both  join  in  the  deed.   12  H.  258.   1  C.  142. 

The  record  of  a  deed  is  constructiye  notice  to  all  mankind.   1  Y.  173. 

When  a  party  executes  a  deed  with  a  blank  in  it,  which  is  afterwards  filled  up, 
with  his  assent,  and  he  tuhsequenUy  acknowledges  the  deed,  it  is  valid,  the  £liing 
up  of  the  blank  will  not  avoid  it.  4  Bingh.  123.   1  Greenl.  Ev.  §  568,  a. 

If  a  deed  which  has  been  executed  and  acknowledged  by  the  grantor,  with  a 
blank  for  the  grantee's  name,  be  surreptitiously  and  fraudulently  taken  from  thft 
grantee's  house,  and  the  blank  filled  up,  no  title  passes  thereby  ]  and  a  bond  fide 
purchaser,  for  a  valuable  consideration,  stands  in  no  better  situation  than  Buok 
fraudulent  holder,  especially  if  the  original  grantor  remain  in  possession  of  the  pro> 
perty.  4  Wh.  382.  ^ 

A  deed  so  acknowledged  or  proven,  as  to  be  properly  admitted  to  record,  is  ad* 
mis^ible  in  evidence,  without  further  proof  of  execution.  4  Barr  13.   5  Gilm.  376L 

The  registry  of  a  deed,  defectively  proved  or  acknowledged,  is  not  evidence  of 
notice  to  a  subsequent  purchaser.   3  Y.  186.   2  B.  40.   5  Barr  145. 

The  recording  of  an  instrument  not  within  the  purview  of  the  recording  aci^ 
will  not  make  a  certified  copy  of  it  legal  evidence.  4  R.  444.   7  W.  &  S.  16.  11 ' 
C.  269. 

Where  two  deeds  are  made,  of  different  dates,  from  ihe  same  grantor  to  differest 
persons,  neither  of  which  is  recorded  within  six  months,  that  which  is  first  recorded 
will  take  priority.   5  W.  &  S.  49. 

An  alteration  in  a  deed,  by  a  party  claiming  under  it,  after  its  execution,  wiD 
render  it  void.  1  Greenl.  Ev.  §  564-8.  3  H.  462.  8  H.  12.  Thus  the  addi- 
tion  of  subscribing  witnesses,  \^  fravduknUy  done,  without  the  consent  of  one  of' 
the  parties,  will  avoid  it  as  to  him.   8  Barr  878,  518. 

An  inUrlimatum  in  a  deed,  in  the  absence  of  testimony,  is  presumed  to  have . 
been  made  before  execution ;  for,  if  altered  afterwards,  it  would  oe  a/ra«^,  whick] 
is  never  to  be  presumed.  1  Greenl.  Ev.  §  564,  n*  4.  2  Eng.  L.  &  Eq.  101* 
Math.  Pr.  Ev.  39.  3  H.  281.  .  .        .       .        -^ 

Where  a  deed,  bond  or  other  instrument  is  offered  with  an  interlineadon  of  | 
erasure  that  is  material,  it  is  a  question  for  the  jury  under  all  the  circumstances,^ 
whether  the  alteration  were  made  before  or  after  signature.  11  H.  249.  8  CLi 
423.  1 

The  oonvevance  of  an  estate  which  lies  in  livery,  and  not  in  grant,  is  not  avoided  ] 
by  an  alteration  in  a  material  part  of  it;  for  the  title,  being  vested  by  a  deed  haviog  j 
by  statute  the  force  of  liveiy  of  seisin,  can  be  revested  only  by  a  reconveyance.' 
But  an  alteration  of  a  bond,  bill  or  note,  stands  on  a  different  prmciple.  When  it, 
is  made  by  a  voluntarjr  act  of  the  creditor,  and  increases  or  injuriously  affects  the 
responsibility  of  the  debtor,  whatever  the  motive  for  it,  the  securily  b  gone.  7  H. 
122    8  0.244.   lie.  80.    And  see  7  C.  322. 
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L  The  sUtntes  regulating  set-off.  III.  Of  the  subjeet-xnatter  of  set-off. 

n.  Between  what  parties  set-off  may  be        IV.  Of  set-off  before  a  justice  of  the  peace, 
allowed. 

I.    StATUTIS  RIQULATINQ  8BT-0FF. 

If  two  or  more  dealing  together  be  indebted  to  each  other  upon  bonds,  bills, 
bargains,  promises,  accounts  or  the  like,  and  one  of  them  commence  an  action  in 
any  court  of  this  province,  if  the  defendant  cannot  gainsay  the  deed,  bargain  or 
assumption  upon  which  he  is  sued,  it  shall  be  lawful  for  such  defendant  to  plead 
payment  of  ail  or  part  of  the  debt  or  sum  demanded,  and  give  any  bond,  bill, 
receipt,  account  or  bargain  in  evidence ;  and  if  it  shall  appear  that  the  defendant 
hath  fully  paid  or  satisfied  the  debt  or  sum  demanded,  the  jurv  shall  find  for  the 
defendant,  and  judgment  shall  be  entered  that  the  plaintiff  shall  take  nothing  by 
his  writ,  and  shall  pay  the  costs ;  and  if  it  shall  appear  that  any  part  of  the  sum 
demanded  be  paid,  then  so  much  as  is  found  to  be  paid  shall  be  defalked,  and  the 
plaintiff  shall  have  judgment  for  the  residue  only,  with  costs  of  suit.  But  if  it 
appear  to  the  jury  that  the  plaintiff  is  overpaid,  then  they  shall  give  in  their  ver- 
dict for  the  defendant,  and  withal  oertifj^  to  the  court  how  much  they  find  the 
plaintiff  to  be  indebted  or  in  arrear  to  the  defendant  more  than  will  answer  the 
debt  or  sum  demanded,  and  the  sum  or  sums  so  certified  shall  be  recorded  with  the 
verdict,  and  shall  be  deemed  as  a  debt  of  record.  Act  of  1705,  §  1.   Pnrd.  331. 

In  all  cases  where,  by  the  verdict  of  a  jury,  anv  debt  or  damages  shall  have  been 
found  or  certified  in  ifavor  of  the  defendant,  he  shall  be  entitled  to  judgment  and 
execution  in  like  manner  as  if  the  verdict  were  in  favor  of  the  plaintiff.  Act  11 
April  1848,  §  12.   Purd.831. 

A  defendant  who  shall  neglect  or  refuse  in  any  case  to  set  off  his  demand, 
whether  founded  upon  bond,  note,  penal  or  single  bill,  writing  obligatory,  book 
account  or  damages  on  assumption,  against  a  plaintiff,  which  shall  not  exceed  the 
sum  of  one  hundred  dollars,  before  a  justice  of  the  peace,  shaU  be,  and  is  hereby, 
for  ever  barred  from  recovering  against  the  party  plaintiff  by  any  after  suit :  but 
in  case  of  judgment  by  default,  the  defendant,  if  ne  has  any  account  to  set  off 
against  the  plaintiff's  demand,  shall  be  entitled  to  a  rehearing  before  the  justice 
within  Uiirty  days,  on  proof  being  made,  either  on  oath  or  affirmation  of  the  defend- 
ant, or  other  satisfactory  evidence,  that  the  defendant  was  absent  when  the  process 
was  served,  and  did  not  return  home  before  the  return  day  of  such  process,  or  that 
he  was  prevented  by  sickness  of  himself,  or  other  unavoidable  cause;  and  the 
justice  snail  have  power  to  render  judgment  for  the  balance  in  favor  of  the  plain- 
tiff or  defendant,  as  justice  may  require.   Act  20  March  1810,  §  7.   Purd.  597. 

n.  Between  what  parties. 

Debts  which  can  be  set  off  must  be  such  as  are  due  in  the  same  right.  2  Y. 
208.  8  P.  R.  492.    7  Wr.  79. 

It  may  be  stated  as  a  general  rule,  that  the  person  having  the  right  o/ctctioii 
mav  set  off  a  debt  due  to  him  as  a  trustee,  against  a  debt  due  by  him  in  his  own 
right.  6  S.  &  R.  244. 

It  is  not  essential  that  the  defendant  should  be  able  to  sue  for  the  demand  in  his 
own  name.  3  B.  135. 

The  defalcation  act  of  Pennsylvania  has  uniformly  been  construed  to  admit 
of  a  set-off,  either  by  or  against  an  executor  or  administrator.  Ibid. 

In  an  action  by  an  administrator,  on  a  promissory  note  given  by  the  defendant 
to  him,  for  the  purchase-money  of  goods  of  the  intestate  sold  by  the  plaintiff  to  the 
defendant,  the  defendant  cannot  set  off  a  debt  due  by  the  intestate  to  him.  10  S. 
&R.10. 

A  surviving  partner,  sued  as  such,  may  set  off  a  debt  due  by  the  plaintiff  to 
him  in  his  individual  capacity.   11  S.  &  R.  48.  OoOqIc 
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One  of  two  defendants  may  set  off  a  debt  due  to  him  by  the  plaintiff,  nnleM 
there  be  some  saperior  equity  in  a  third  person.  12  S.  &  R.  252.  9  Ibid.  68. 
See  4  P.  F.  Sm.  608. 

But  a  debt  due  by  the  plaintiff  to  a  co-obligor  not  summoned  cannot  be  set  off 
against  the  joint  debt   9  Ibid.  879. 

A  debt  due  from  the  plaintiff  to  the  defendant,  and  another,  who  was  not  sum- 
moned,  is  a  good  set-off  against  the  plaintiff's  demand  on  the  obligor  who  is  sum* 
moned.   2  R.  121.  x 

In  an  action  by  two  or  more  administrators,  the  defendant  cannot  set  off  a  debt 
due  to  himself  by  one  of  the  administrators  unconnected  with  the  estate  in  right 
of  which  the  action  is  brought.   2  R.  111. 

In  an  action  by  A.  the  defendant  cannot  set  off  an  account  for  goods  sold  to  A. 
and  B.  as  partners.   14  S.  &  R.  800. 

In  an  action  brought  for  the  use  of  three  persons,  the  defendant  cannot  set  off 
a  separate  claim  against  each  of  them.   7  W.  844. 

A  debtor  may  set  off  a  debt  due  him  by  his  creditor  at  the  time  of  his  death 
though  the  estate  of  the  creditor  be  insolvent.   8  Barr  403.   11  H.  167. 

Set-off  is  only  allowable  in  favor  of  a  defendant;  consequently  there  can  be  no 
such  thing  as  sot-off  against  set-off.  4  W.  &  S.  19.  1  H.  181.  12  Wr.  512.  4 
P.  F.  Sm.  164. 

Set-off  is  allowed  in  order  to  prevent  multiplicity  of  actions,  and  ought  not  to  be 
allowed  so  as  to  be  the  cause  of  new  disputes.  7  C.  72. 

An  action  on  a  due-bill,  not  negotiable,  assigned  to  a  third  party  long  after  its 
date,  is  to  be  regarded  as  between  the  original  parties,  and  to  subject  to  every  legal 
set-off  the  maker  may  have  against  the  payee.   5  C.  475. 

In  an  action  by  one  of  several  partners  for  his  individual  debt,  an  unsettled  claini 
against  the  firm  cannot  be  set  off,  even  though  it  were  out  of  the  same  transac- 
tion.  IWr.  456. 

III.    SUBJIOT-MATTKB  OF  SET-OFT. 

It  seems,  that  in  all  cases  where  the  cause  of  action,  which  the  defendant  wishes 
to  set  off,  arises  from  the  same  transaction  on  which  the  plaintiff  founds  his  actioii| 
it  may  be  de&lked.   1  S.  &  R.  477. 

Equitable  as  well  as  legal  demands  may  be  set  off  in  Pennsylvania.  8  Binn.  135. 
8  S.  &  R.  88. 

One  judgment  may  be  set  off  against  another,  when  both  are  in  the  same  righti, 
though  m  different  courts.  3  Y.  182.  1  M.  10.  But  this  cannot  be  done  befon; 
a  justice.     10  Wr.  519. 

It  is  only  permitted  where  it  will  infringe  on  no  other  right  of  equal  grade  j; 
consequently,  it  is  not  permitted  to  affect  an  equitable  assignee  for  vuue.  2  Wi 
228. 

In  an  action  to  recover  the  price  of  cattle,  the  defendant  may  give  in  evidene^ 
by  way  of  set-off  or  equitable  defence,  that  he  had  sustained  damases  by  reason  or 
the  plaintiff  not  having  delivered  to  him  certain  sheep  purchased  by  him,  at  thj 
same  time,  of  the  plaintiff,  in  an  entire  contract.     12  S.  &  R.  275. 

Unliquidated  cross-demands,  arising  out  of  a  distinct  contract,  may  be  set 
under  our  statute.  6  W.  &  S.  150, 156, 179,  439.  4  W.  &  S.  290.  5  W.  4 
459.    5  0.  192.    9  P.  F.  Sm.  450. 

A  debt  not  due  at  the  commencement  of  the  suit,  cannot  be  set  off.  3  D.  50 
IW.  &S.  418.     IH.  562. 

A  plea  of  set-off  cannot  be  supported  by  a  defendant  upon  a  claim 
plaintiff,  acquired  after  the  institution  of  the  suit.  9  W.  126.  10 
C.  192. 

Buying  the  plaintiff's  paper  before  action  brought,  entitles  the  defendant  to  w 
off     ID.  452.     See  7  Wr.  70. 

But  the  mere  possession  of  a  note,  which  is  offered  as  a  set-off,  is  not  eviden 
that  it  belonged  to  the  defendant  at  the  commencement  of  the  suit.  It  is  incui 
bent  on  him  to  show  that  it  was  acquired  in  proper  time.     10  H.  116.     6  G.  192 

In  an  action  on  a  promissory  note  given  by  the  defendants  in  favor  of  the  plai 
tiff,  it  was  held,  that  the  defendants  might  set  off  a  debt  due  by  the  plaintiff  to 
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eompany  or  partnership  of  which  the  defendants  were  members,  the  other  members 
of  the  company  or  partnership  authorising  the  same.     5  Wh.  379. 

A  set-off  is  not  admissible,  where  the  demand  against  the  plaintiff  arises  from  an 
act  done  bj  him  of  a  tortious  nature.     5  S.  &  B.  122.     14  Ibid.  439. 

But  the  defendant  may  give  evidence  of  acts  of  nonfeasance  or  misfeasance  by 
the  plaintiff,  where  these  acts  are  immediately  connected  with  the  plaintiff* s  cause  of 
aetiany  such  eyidence  not  being  admitted  by  way  of  defalcation,  but  for  the  purpose 
of  defeating,  in  whole  or  in  part,  the  plaintiff's  cause  of  action.   Ibid. 

In  an  action  for  services  performed  by  the  plaintiff,  as  housekeeper,  and  also  for 
goods  sold  and  delivered,  evidence  of  acts  of  malfeasance  by  the  plaintiff,  in  em- 
bezzling the  property  of  the  defendant,  is  not  admissible  by  way  of  set-off,  but  may 
be  given  under  the  plea  of  non  assumpsit  and  payment  with  leave,  &c.  4  S.  &  B. 
249. 

The  pendency  of  a  suit  to  recover  the  claim  offered  to  be  set  off,  is  no  objection 
to  its  being  used  for  that  purpose.  1  W.  &  S.  57.  8  W.  444.  The  set-off  is  in  the 
nature  of  a  cross-actioni  and  it  may  be  withdrawn  from  the  consideration  of  the  jury. 
6  W.  &  S.  606. 

A  defendant  cannot  avail  himself  by  way  of  set-off  of  a  debt  against  the  plaintiff, 
for  which  a  suit  is  pending  on  an  appeal  from  arbitrators,  by  the  party  offenng  such 
Bet-off  5  W.  116. 

The  defendant  having  a  demand  agMust  the  plaintiff,  is  not  compelled  by  the 
defalcation  act  to  set  it  off.  He  may  do  so,  or  he  may  bring  an  action  against  the 
plaintiff  for  it,  as  he  pleases.   7  W.  500. 

Mutual  demands  do  not  necessarily  extinguish  each  other  by  operation  of  law — 
setoff  is  permissive,  not  compulsory ;  and  if  there  be  no  agreement  between  the 
parties,  either  may  hold  and  set  off  his  claim ;  or,  if  he  choose^  assign  it,  and  leave 
the  other  party  to  his  legal  remedy.   8  W.  89,  260,  406. 

Parties  having  mutual  demands  against  each  other,  may,  by  their  agreement, 
extmguish  them  by  a  set-off;  but  the  statute  of  defalcation  does  not,  by  any  opera- 
tion, per  sty  apply  the  demand  of  one  party,  in  such  case,  a^nst  that  of  the  other, 
80  as  to  produce  either  a  payment,  satisfaction  or  extinguishment  of  them.  9  W. 
179. 

On  appeal,  the  defendant  cannot  set  off  a  claim  above  SIOO.     12  Wr.  456. 

IV.   Sbt-off  bejobe  a  justiox. 

The  7th  section  of  the  act  20  March  1810,  which  compels  a  defendant  in  a  suit 
before  a  justice  to  set  off  his  demand  against  the  plaintiff,  is  applicable  to  cases  of 
uoUquidated  damages  for  breach  of  contract   8  H.  861. 

In  an  action  before  a  justice  of  the  peace  to  recover  the  price  o^  goods  sold  and 
delivered,  defendant  may  give  in  evidence,  as  a  set-off,  a  special  contract  between 
bim  and  plaintiff,  by  which  plaintiff  promised  to  do  certain  work  for  defendant,  and 
did  not,  whereby  defendant  is  entiUed  to  recover  damages  for  the  nonfeasance.  4 
W.  k  S.  290. 

When  a  defendant  claims  a  right  to  off-set  a  demand  which  he  had  against  the 
pbdntiff  for  a  sum  exceeding  $100,  the  justice  is  right  in  rejecting  the  evidence  of 
such  off-set,  on  the  ground  that  it  exceeds,  in  amount,  his  jurisdiction;  but  if  the 
demand  of  the  defendant  be  composed  of  several  items,  he  may  set  off  such  of  them 
as  do  not  exceed  the  jurisdiction  of  the  justice.  8  P.  B.  469. 

Where  a  justice  of  peace  issues  his  process,  which  is  served,  according  to  law,  on 
a  defendant,  the  latter  cannot  turn  round  and  sue  the  plaintiff  before  another  justice, 
for  any  debt  or  demand  arising  from  contract  not  exceeding  $100 ;  but  must  submit 
the  claim  by  way  of  set-off  to  the  justice  before  whom  the  plaintiff  has  brought  his 
suit  1  Ash.  171.  2  Ash.  146.   5  W.  &  S.  460. 

If,  however,  both  suits  be  carried  on  at  the  same  time,  without  objection,  both 
proceedings  are  valid.   8  C.  71. 

A  justice  cannot  set  off  against  a  judgment  on  his  docket,  a  larger  judgment 
before  another  justice.     10  Wr.  519. 
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l^istress  Cor  Meni 

I.  Prooeedings  on  a  distr^SB  for  rent.  IV.  Proviso  in  a  lease,  waiTing  tke  benefit 

II.  Form  of  warrant  to  distrain.  of  the  exemption  law. 

III.  Summons  to  landlord  to  delDedcate. 

I.    t^B0C££DINa8  ON  A  DISTRESS  FOB  BENT. 

The  law  of  distress  is  a  subject  of  great  use  and  importance,  and  deserves  par- 
ticular notice.  A  dUtren  is  ''  the  taking  a  personal  chattel  out  of  the  hand  of  the 
wrongdoer,  into  the  possession  of  the  party  injured,  to  procure  a  satisfaction  for 
the  wrong  committed."  3  Bl.  Com.  6.  And  thjB  most  usual  injury  for  which  a 
distress  may  be  taken  is  that  of  non-payment  of  rent. 

At  common  law,  distresses  were  incident  to  ev^ry  rent  sermee ;  and  a  ground- 
rent  reserved  upon  a  conveyance  in  fee  being,  in  Pennsylvania,  a  rent  service,  the 
righjt  of  distress  is  incident  to  it  of  common  right.  9  W.  262.  The  act  of  1772 
permits  a  distress  and  sale  of  goods  "  for  any  rent  reserved  and  due  upon  any 
demise,  lease  or  contract  whatsoever."   Purd.  610. 

A  distress  is  inseparably  due  to  every  service,  that  may  be  reduced  to  a  cer- 
tainty. 2  R.  13.  But  although  the  owner  of  real  estate  may,  in  an  action  for  use 
and  occupation,  recover  a  reaionahle  compensation,  yet  he  cannot  distrain  unless 
the  rent  be  certain  and  fixed,  bv  agreement  of  the  parties.  3  P.  R.  30.  Thus,  a 
landlord  cannot  distrain  where  the  agreement  is,  that  the  tenant  shall  pay  no  rent, 
provided  he  make  certain  repairs,  and  the  value  of  the  repairs  be  uncertain.  A.  347. 
But  if  it  may  be  reduced  to  a  certainty,  the  right  of  distress  is  incident  to  the 
demise.  Thus,  the  right  of  distress  is  incident  to  a  lease  reserving  a  share  of  the 
produce  by  way  of  rent.  2  R.  11.  5  W.  &  S.  163.  And  rent  payable  in  iron  may 
be  distrained  for.  3  W.  &  S.  531.  And  see  5  B.  229.  2  S.  &  R.  480.  1  Bair 
126.  2  Ibid.  293. 

The  general  rule  is,  that  all  personal  chattels  are  liable  to  be  distrained ;  yet  to 
this  rule  there  are  certain  exceptions.  Thus,  things  wherein  no  one  can  have  an 
absolute  or  valuable  property,  as  dogs,  cats  and  animals  ferce  natvrce,  cannot  be 
distrained ;  but  when  the  reason  of  the  rule  ceases,  it  no  longer  applies,  for  deer 
kept  in  a  private  enclosure  for  sale  as  profit,  may  be  distrained  for  rent  3  BL 
Com.  7. 

Whatever  is  in  the  personal  use  or  occupation  of  a  man,  is,  for  the  time,  privi- 
leged and  protected  from  a  distress,  as  an  axe  or  spade,  with  which  one  is  laboring, 
or  a  horse  while  a  man  is  riding  him.  But  horses  drawing  a  cart,  may  (cart  ana 
all)  be  distrained  for  rent-arrear.   Ibid.  8. 

Valuable  things  in  the  way  of  trade  are  not  liable  to  distress ;  as  a  horse  standi 
ing  in  a  smith-shop  to  be  shod,  or  in  a  common  inn ;  or  cloth  at  a  tailor's ;  or  con 
sent  to  a  mill  or  market ;  Ibid. ;  or  goods  placed  with  a  commission  merchant  qb 
storage ;  17  S.  A  R.  138 ;  7  W.  &  S.  452 ;  or  goods  stored  with  a  warehouseman 
in  the  way  of  trade ;  6  C.  287 ;  or  cattle  received  by  a  tenant  to  be  pastured  for 
hire ;  8  H.  422 ;  or  goods  on  the  premises  of  an  auctioneer,. for  the  purpose  of  sak 
by  auction ;  20  Eng.  L.  &  Eq.  370 ;  or  the  goods  of  a  boarder  at  a  boardinghouse. 
5  Wh.  9.  For  all  these  things  are  protected  and  privileged  for  the  benefit  of  trade, 
and  are  supposed,  in  common  presumption,  not  to  belong  to  the  owner  of  the  house, 
but  to  his  customer.   3  Bl.  Com.  8. 

But,  generally  speaking,  whatever  goods  and  chattels  the  landlord  finds  upon  the 
premises,  whether  they  in  fact  belong  to  the  tenant  or  a  stranger,  are  distrainabk 
by  him  for  rent :  for  otherwise,  a  door  would  be  open  tp  infinite  frauds  upon  the 
landlord ;  and  the  stranger  has  his  remedy  over  by  action  against  the  tenant,  if,  Iff 
the  tenant's  default,  the  chattels  are  distrained,  so  that  he  cannot  render  them 
when  called  upon.  13  S.  &  R.  57.  Ibid.  180.  1  R.  440.  A  wife's  goods,  found 
on  the  demised  premises,  are  not  exempted  by  the  act  of  1848,  from  a  distress  for 
rent  by  the  husband's  landlord.   2  Wr.  344. 

Nothing  can  be  distrained  for  rent  that  may  not  be  rendered  again,  in  as  good  a 
plight  as  when  it  was  distrained;  for  which  reason,  milk,  fruit  and  the  like  caniuil 
be  distrained.    3  Bl.  Com.  9.  r^^^^T^ 
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Things  annexed  to  tlie  freehold  cannot  he  distrained,  as  doors,  windows,  mill- 
stones, and  the  like ;  for  they  savor  of  the  realty.  And  so  far  is  this  principle 
carried,  that  if  a  fixture  be  severed  from  the  fi'eehold  for  a  temporary  purpose,  it 
b  not  distrainahle  in  that  its  solitary  state ;  as  in  the  instance  of  a  millstone  seyered 
from  the  mill,  for  the  purpose  of  being  picked.  17  S.  &  R.  '418.  2  W.  &  S.  116. 
For  this  reason  also,  growing  com  could  not  be  distrained  at  common  law ;  but  the 
act  of  21st  March  1772  authorizes  a  lessor  to  take  and  seize  as  a  distress  for  rent, 
any  cattle  or  stock  of  his  tenant,  feeding  or  depasturing  upon  any  part  of  the 
demised  premises ;  and  also  all  sorts  of  com  and  g^asS)  hops,  roots,  fruits,  pulse, 
or  other  product  whatsoeyer,  which  shall  be  growing  upon  any  part  of  the  demised 
premises ;  and  that  the  purchaser  thereof  shall  haye  free  egress  and  regress  to  and 
from  the  same,  when  npe,  to  cut,  gather  and  carry  away  the  same.  Purd.  611. 
If,  however,  the  growing  grain  be  sold  by  the  tenant,  it  is  not  liable  to  distress.  4 
W.  &  S.  346. 

It  is  also  a  rale  that  goods  in  the  custody  of  the  law  cannot  be  distrained. 
Thus,  goods  which  have  been  previously  levied  upon  on  an  execution,  or  foreign 
attachment,  cannot  be  distrained  for  rent.  4  W.  &  S.  344.  Nor  can  goods  seized 
by  a  sheriff,  under  a  writ  of  replevin,  but  left  by  him,  for  a  reasonable  time,  upon 
the  demised  premises.  1  Phila.  R.  173.  But  goods  replevied  may  be  distrained 
for  subsequent  arrears  of  rent.   2  D.  68,  131.   4  W.  42. 

The  act  of  9th  April  1849  likewise  exempts  from  distress  for  rent,  property  to 
the  value  of  three  hundred  dollars,  exclusive  of  all  wearing  apparel  of  the  defend- 
ant and  his  family,  and  all  bibles  and  school  books  in  use  in  tne  family,  which  had 
been  exempted  by  previous  statutes.   Purd.  612.  / 

Rent  payable  in  advance  may  be  distrained  for.  2  Wh.  95.  3  Barr  219.  9  W.  OS^^^ 
438.  13  S.  &  R.  60.  But  a  distress  cannot  be  made  on  the  same  day  the  rent 
becomes  due.  6  W.  41.  A  distress  for  rent  must  be  made  in  the  day  time.  3  Bl. 
Com.  1 1.  2  Eng.  L.  &  Eq.  278.  And  upon  the  demised  premises ;  ror  the  statute 
of  52  Hen.  III.,  ch.  15,  prohibits  any  man,  for  any  cause,  from  taking  a  distress 
out  of  his  fee,  or  upon  the  king's  highway,  or  in  the  comimon  street.  Rob.  Dig. 
171. 

Bat  if  the  tenant  shall  fraudulently  or  clandestinely  carry  off  from  the  demised 
premises  his  goods  and  chattels,  with  intent  to  prevent  his  landlord  from  distrain- 
ing the  same  for  arrears  of  rent,  the  act  of  21st  March  1772  makes  it  lawful  for 
the  landlord,  within  thirty  days  thereafter,  to  take  and  seize  such  goods  and  chat- 
tels, as  a  distress  for  rent,  wherever  the  same  may  be  found ;  and  to  sell  and  dis- 
pose of  the  same  in  the  same  manner  as  if  distrained  upon  the  demised  premises. 
Purd.  611. 

Upon  this  act,  it  is  to  be  observed,  that  a  mere  removal  in  the  day  time,  without 
the  knowledge  of  the  landlord,  is  not  fraudulent.  12  S.  &  R.  217.  1  Ash.  121. 
8  Wr.  477.  That  it  is  only  the  goo^  of  the  tenant  that  can  be  so  followed  and 
distrained ;  not  those  of  a  stranger.  1  D.  440.  But  that  those  of  the  tenant's  * 
assignee  may  be  followed  and  seized,  if  clandestinely  removed.  3  W.  &  S.  531. 
The  act  also  protects  the  tenant's  goods,  although  ^udulently  removed,  after  a 
bond  fide  sale  to  an  innocent  purchaser.  Purd.  611.  It  is  a  trespass  to  enter  the 
house  of  a  straoger,  to  search  for  and  distrain  goods  fraudulently  removed,  if  no 
goods  of  the  tenant  be  there  found.     13  S.  &  R.  417. 

If  the  goods  of  the  tenant  be  once  fairly  and  openly  removed,  or  if  clandestinely 
removed  and  thirty  days  elapse,  or  if  fairly  sold  to  an  innocent  purchaser,  although  ^ 
such  purchaser  be  the  succeeding  tenant,  and  the  goods  yet  remain  upon  the  land,  p^^^^ 
they  cannot  be  distrained  by  the  landlord  for  rent.  3  W.  246.    If  the  tenant's  L^Ji^. 
goods  be  fraudulently  removed,  they  are  prtmd  facie  liable  to  be  distrained ;  and  it  V 
18  for  the  claimant  to  show  affirmatively  that  he  is  a  bond  fide  purchaser  without 
notice  of  the  fraud.   14  Eng.  L.  &  Eq.  488. 

In  the  city  of  Philadelphia,  the  like  remedy  is  given  to  a  landlord  of  following 
and  distraining  upon  goods  fraudulently  removed  by  his  tenant,  before  the  rent 
becomes  due,  oy  tne  act  of  25th  March  1825.  But  m  such  case  the  rent  is  to  be 
apportioned  up  to  the  time  of  such  removal ;  and  the  landlord  is  required  first  to 
make  oath,  before  a  judge,  alderman  or  justice,  that  he  verily  believes  the  said 
goods  were  carried  away  for  the  purpose  of  defrauding  him  of  his  remedy  by  dis- 
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tresfl.  Purd.  611.  Under  this  act,  an  affidavit  by  the  landlord  "  Uiat  he  has  jvA 
cause  to  suspeot  and  doth  belioTe,"  that  such  was  the  tenant's  intent  is  not  siift- 
cient.   1  Ash.  121. 

The  dbtress  may  be  made  by  the  landlord  himself,  or  he  may  empower  any  in- 
dividual to  make  it  as  his  bailiff.  A  parol  authority  is  sufficient.  4  W.  119.  3  W. 
&  8.  531.  But  if  the  warrant  be  in  writing,  the  law  requires  no  set  form  oi  words. 
8  W.  &  S.  531.  It  is  sufficient  if  the  landlord  and  tenant  be  named,  and  power 
^ven  to  distrain  for  the  rent  4  W.  98.  Tenants  in  common  who  make  a  joibt 
j/'  kase  to  a  tenant  for  years,  n^^y  join  in  making  a  distress  for  rent  8  W.  &  S.  531. 
A  distress  cannot  legally  be  made  on  Sunday.  1  Br.  171.  Or  by  breaking  open 
an  outer  door;  1  Br.  241 ;  even  of  a  stable;  2  £ng.  L.  k  Eq.  275  But  in  oitier 
to  distrain  he  may  open  the  outer  door  in  the  ordinary  way.  8  £ng.  L.  &  Eq.  503. 
Taking  a  note,  or  obtaining  a  judgment  for  the  rent,  does  not  impidr  the  right  to 
"istrain.  8  P.  R.  487. 

Bv  the  act  of  1772,  the  landk)rd  is  empowered  te  distrain,  after  the  tenninadon 
of  the  lease,  provided  it  be  made  during  the  continuance  of  his  title.  Purd.  612. 
This  right  is  without  limitation  as  to  time ;  the  statute  gives  it  to  him,  whenever 
ij  the  rent  is  in  arrear,  and  he  retfdns  the  title.  11  G.  162.  But  the  tenant's  poeses- 
^  sion  must  alsg  continue.  1  W.  &  S.  416.  For  the  goods  of  an  outgoing  tenant, 
which  have  been  band  fide  sold  to  the  succeeding  tenant,  are  not  liable  to  distress 
at  the  suit  of  the  landlord,  for  the  arrears  of  rent  of  the  former,  though  the  goods 
remain  on  the  demised  premises.  3  W.  246.  An  executor,  however,  cannot  dis- 
train for  rent  falling  due  after  the  death  of  the  landlord.     8  Wr.  220. 

The  whole  rent  due  ought  to  be  distrained  for  at  once,  and  not  a  part  at  one 
time  and  a  part  at  another ;  but  if  the  distress  made  for  the  whole  turn  out  to  be 
insufficient,  either  from  the  circumstance  of  not  finding  a  sufficient  dbtress  on  Uie 
premises,  or  mistaking  the  value  of  the  property  seised,  a  second  distress  may  be 
made  to  supply  the  deficiency.  8  Bl.  Com.  11.  A  distress  must  be  made  for  the 
precise  sum  due ;  and  the  landlord  cannot  add  interest  to  the  arrears  of  rent.  2  B. 
153.  Trespass  will  not  lie  for  distraining  for  mort  rent  than  is  due.  6  W.  41. 
.  /  But  ft  landlord  is  liable,  in  an  action  on  the  case,  for  distraining  for  more  rent  than 

^  is  due,  without  proof  of  malice,  or  want  of  probable  cause.   5  H.  163. 

^  The  act  of  1772  gives  a  tenant  a  right  to  recover  double  the  value  of  the  goods 

distrained,  if  a  distress  be  made  when  there  is  no  rent  in  arrear.   Purd.  611.    And 
it  has  been  held,  that  in  an  action  against  a  constable  for  making  a  distress,  as 
1  N      bailiff,  he  can  only  justify  by  showing  that  there  was  rent  in  arrear ;  the  land* 
^;     lord's  warrant  is  no  protection.   3  P.  R.  30.   5  H.  158.     The  act  does  not  pre- 
^      elude  the  tenant  from  bringing  his  action  of  trespass,  at  common  law,  in  which  he 
V^  may  recover  damages  to  a  greater  amount  than  double  the  value  of  the  goods  dis- 

trained. 6  8.  A  R.  286. 

The  distress,  as  already  stated,  must  be  made  in  the  day  time.  2  Eng.  L.  &  Eq.  278. 
And  if  the  landlord  come  into  a  house  and  seise  upon  some  goods  as  a  distress  in 
the  name  of  all  the  goods  in  the  house,  that  will  be  a  good  seisure  of  all.  6  Mod. 
215.  The  distress  having  been  made,  the  act  of  1772  requires  that  notice  of  the 
taking,  with  the  cause  of  the  distress  be  left>  at  the  time  of  making  it,  at  the  man- 
sion-house, or  other  most  notorious  part  of  the  premises  charged  with  the  rent  Purd. 
610.  This  notice  must  be  in  writing,  and  should  embrace  a  schedule  of  the  several 
articles  levied  on,  as  well  as  the  amount  of  rent  in  arrear.  3  Eng.  L.  k  Eq.  574, 
578.  The  omission  to  give  this  notice  does  not  render  the  dxstren  itself  unlawful ; 
it  is  only  necessary  to  warrant  a  sale  of  the  goods  distrained.  6  W.  40.  It  may  be 
given  to  the  tenant  in  possession,  or  to  the  owner  of  the  goods  distrained.  8  W.  k  S. 
303.  But  the  tenant,  if  not  the  owner  of  the  goods,  luis  no  authority  to  waive  an 
appraisement  and  notice  of  sale.  6  0.  287.  This  doctrine,  however,  only  applies  to  a 
case  in  which  the  goods  are  not  distndnable  for  the  rent  in  arrear.  18  Leg.  Int  172. 

It  is  the  duty  of  the  tenant,  immediately  after  a  distress  has  been  made  upon  his 
goods,  to  give  notice  of  his  intention  to  claim  the  benefit  of  the  exemption  law. 
For  the  exemption  of  certain  goods  from  distress  for  rent  is  a  privilege  that  may  be 
waived  by  the  tenant,  either  by  the  terms  of  his  contract,  or  by  an  omission  to  claiiD 
the  exemption  at  a  proper  time.  6  W.  36.  11  H.  93.  12  C.  380.  2  Gr.  197. 
It  is  too  late  after  the  property  is  put  up  for  sale.  7  H.  255.  1  C.  182.  The  object 
of  the  legislature  was,  to  prevent  a  sale  of  the  property;  and  every  act  or  omissioB 
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fthe  debtor  tbat  amonnts  to  an  ftcquiescence^in,  or  an  affirmance  of  the  sale^  is  in  J*  vf 


iMt contravention  of  that  object    9  H.  247.  vv 

A  sub-teoanty  or  assignee  of  the  tenant,  who  has  not  been  recognised  as  such  by 
•  landlord,  c&nnot  claim  the  benefit  of  the  exemption  law  as  against  a  distress  for 
Mfc;  the  goods  being  levied  on  as  those  of  the  original  lessee,  by  whom  no  claim 


rthe  exemption  is  made.  10  C.  369.  And  joint  owners  of  chattels  distrained  ^  J^ 
^te&C  due  upon  a  joint  demise,  are  not  entitled  to  the  benefit  of  the  exemption  *  ^ 
k    8  Wr.  442. 

V  the  tenant  claim  the  benefit  of  the  exemption  law,  -it  becomes  the  duty  of  the 
JMtable  or  officer  charged  with  the  execution  of  the  warrant,  to  summon  three 
pterested  and  competent  persons,  who  are  to  be  sworn  or  affirmed  to  appraise 
\  artieles  wHicli  the  debtor  may  elect  to  retain  under  the  exemption  law ;  and 
)  property  tlias  chosen  and  appraised  is  thereby  exempted  from  levy  and  sale. 
ri.  433.  The  sheriff  or  constable  may  administer  the  oath  or  affirmation  to 
tappnuBera.     Ibid.  434. 

He  act  of  1772  allows  to  the  tenant  five  days,  after  distress  made,  in  which 
iipIeTy  the  goods.  Purd.  610.  And  during  this  period,  the  landlord  may  im- 
lid  the  goods  upon  the  premises.  2  D.  68.(a)  In  computing  this  time,  the 
r  of  making  the  distress  is  to  be  excluded ;  and  if  the  last  day  fall  on  Sunday, 
landlord  has  until  the  next  day  to  remove  the  goods.  6  W.  37.  If  the  appraise- 
H  be  made  before  the  expiration  of  the  five  days,  the  landlord  becomes  a  tres- 
■er  ab  inMo.     10  P.  F.  Sm.  452. 

'JU  the  expiration  of  this  period,  the  person  distraining  is  required  to  call  on  the 
feiff  or  constable,  (if  not  already  done,)  who  are  required  by  the  act  of  1772  to 
aiding  and  assisting  therein,  and  to  cause  the  goods  to  be  appraised  by  two 
Iteble  freeholders ;  who  are  to  be  first  duly  sworn  or  affirmed  by  the  sheriff  or 
ICible.  Purd.  610.  A  constable  may  be  compelled  to  assist  in  the  collection  of 
b  hj  diatreas ;  and  whenever  he  so  acts  he  acts  officially,  and  he  and  his  sureties 
Bable  for  moneys  collected  or  neglected  to  be  collected  by  him  under  a  land- 
Ta  warrant.  4  P.  L.  J.  180.  He  is  not  bound,  however,  to  make  the  distress, 
thereby  assume  the  responsibilities  of  the  distrainor ;  the  law  onlv  requires  his 
ince,  afier  the  distress  made,  should  an  appraisement  and  sale  become  neoes- 
5  H.  169. 

distress  having  been  duly  appraised,  the  act  of  1772  reauires  the  sheriff  or 
»le,  after  six  days'  public  notice,  to  sell  the  goods  and  cnattels  so  distrained 
best  price  that  can  be  gotten  for  the  same,  ibr  and  towards  the  satis&otion 
rent,  and  the  costs  of  the  distress ;  leaving  the  overplus,  if  any,  in  the  hands 
sheriff  or  constable,  for  the  owner's  use.  IPurd.  610.   An  omission  to  appraise 
advertise  renders  the  landlord  a  trespasser  ab  initio,  14  S.  &  R.  399.   6  Wh. 
This  is  absolutely  essential  to  a  valid  sale,  and  can  only  be  dispensed  with  by 
wr  of  the  goods,  or  by  some  one  having  equivalent  authority.    6  C.  291. 
act  of  1772,  moreover,  gives  to  the  landlord  a  special  action  on  the  case, 
treble  damages,  for  any  pound  breach  or  rescous  of  goods  distrained  for  rent ; 
r  against  the  actual  offender  or  against  the  owner  of  the  goods,  in  case  the 
be  afterwards  found  in  his  possession.   Purd.  610.     And  in  case  of  pound 
h,  the  distrainor  may  also  follow  the  goods  and  retake  them.  2  D.  70. 
0the  tenant  may  have  a  set-off  against  the  landlord's  claim  for  rent,  the 
of  20&  March  1810,  §  20,  gives  to  justices  of  the  peace  jurisdiction  in  all 
m  of  rent,  not  exceeding  one  hundred  dollars,  so  far  as  to  compel  the  landlord 
■afrkate,  or  set  off,  the  just  account  of  the  tenant  out  of  the  same ;  but  the 
^    ~  may  waive  further  proceedings  before  the  justice,  and  pursue  the  method 
Bstrees  in  the  usual  manner,  for  the  balance  so  settled.    And  if  any  landlord 
i  be  convicted,  after  such  waiver,  of  distraining  for  and  selling  more  than  to 
aawunt  of  such  balance,  and  of  detaining  the  surplus  in  his  hands,  he  shall 
bb  to  the  tenant  four  times  the  amount  of  the  sum  detained.     The  act  also  pro- 
m  that  no  appeal  shall  lie  in  the  case  of  rent,  but  the  remedy  by  replevin  shall 
■in  as  hcreU^ore.   Purd.  612. 

l)  Goods  distrained  for  rent  may  remain    seven  days  is  such  reasonable  time.    27  Leg* 
■ded  on  the  premises  for  a  reasonable    Int.  140.  ^  ^    ^^  C^nr\nl(> 

after  the  expiradoii  of  the  five  days;  Dgtizedby^OOglC 
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Under  this  act,  it  seems,  that  the  justice  cannot  proceed  to  judgment  and  exe- 
cution. 4  Y.  237.  But  his  decision  is  primd  fade  evidenee,  on  &e  israe  of  bo 
rent  in  arrear,  in  favor  of  a  stranger  whose  goods  were  levied  on.  1  R.  435.  No 
appeal  lies  by  the  tenant  ^m  the  justice's  decision.  1  Br.  69.  But  the  ooart  of 
common  pleas  of  Philadelphia  county  have  held,  that  the  landlord  is  not  depmed 
of  the  right  of  appeal  by  the  proviso  in  the  act 

II.    FOBM  OF  WARRANT  TO  DISTRAIN. 

To  G.  H. 
^  Whereas,  0.  D.  it  now  indebted  to  me  in  the  snm  of  ten  dollars  twenty-five  eaiti  fiv 
rent  dae  on  the  first  day  of  June,  a.  n.  1860,  these  are  to  authorise  and  empowo'  joq  » 
distrain  the  goods  and  chattels  of  the  said  0.  D.,  which  you  shall  find  on  the  pre&M 
now  or  lately  occupied  by  him,  said  premises  being  a  house  situate  No.  8,  S^vbenj 
street,  in  the  city  of  Philadelphia,  ana  the  same  retain  in  your  possession  until  they  en 
be  lawfully  appraised,  and  after  due  notice,  "  sell  the  said  goods  and  chattels  sodittnuMl 
for  the  best  price  that  can  be  gotten  for  the  same,  for  and  towards  satisfaction  for  tbi 
rent  for  whicn  the  said  goods  and  chattels  are  distrained,  and  of  the  cbams  of  sacfa  dii- 
tress,  appraisement  and  sale,"  returning  the  overplus,  if  any,  to  the  said  tauuat  And 
for  your  so  doing,  this  shall  be  vour  sufficient  warrant. 
Witness  my  hand  and  seal,  this  tenth  day  of  June,  a.  d.  1860.  A.  B.    [seal 

III.  Summons  to  landlord  to  defalcate. 
COUNTY  OF  BEBK&,  $». 

The  Ooauaoawealth  of  Pennsylvania, 

To  the  Constable  of  C township,  in  the  County  of  Berks,  or  to  the  next  oonatabk 

of  the  said  coanty  most  convenient  to  A.  B.,  greeting : 

We  commanu  you  that  you  summon  A.  B.,  of  the  township  of  C ,  in  the  said  ooontT, 

to  appear  before  J.  R.,  Esouire,  one  of  oar  justices  of  the  peace  in  and  for  the  said  eooo^, 
on  tne  [fifteenth]  day  of  [August,]  in  the  year  of  our  Lord  one  thousand  eight  bondred 
and  [sixty],  at  [eleven]  o'clock  in  the  [forenoon]  of  that  day,  to  show  cause,  if  any  hehu, 
whv  the  just  account  of  £.  F.,  his  tenant,  whose  goods  have  been  distrained  by  him,  tk 
said  A.  6.,  for  a  sum  not  exceeding  one  hundred  dollars,  should  not  be  defalcated  or  set 

off  out  of  the  said  rent.    Witness  the  said  J.  R.,  Esouire,  at  C township  afivenii, 

the  [t^nth]  day  of  [August],  one  thousand  eight  hundred  and  sixty. 

J.  R.,  Justice  of  the  Peace,    [seal.] 

IV.  Proviso  in  a  lease  waiving  the  benefit  op  T^E  exemption  law. 

And  the  said  C.  D.,  for  himself,  his  executors  and  administrators,  dotii  hereby  oorcDaot 
and  agree,  that  all  personal  property  on  the  said  premises  shall  be  liable  to  distress,  ud 
also  all  personal  property,  if  removed  therefrom,  shall,  for  thirtjr  days  after  such  ronoTtl, 
be  liable  to  distress,  and  may  be  distrained  and  sold  for  rent  in  arrear ;  the  said  C.  D. 
for  himself,  his  executors  and  administrators,  hereby  waiving  all  right  to  the  benefit  of 
any  laws  made  or  hereafter  to  be  made,  exempting  personal  property  from  levy  and  ak 
for  arrears  of  rent. 
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Act  31  March  1860.  Purd.  834. 

Sect.  17.  If  any  dbtrict  attorney  shall  wilf^illy  and  corraptly  demand,  take  or 
receive  any  other  fee  or  reward  than  sneh  as  is  prescrihed  hy  law,  for  any  official 
duties  required  by  kw  to  be  executed  by  him  in  ttny  criminal  proceeding ;  or  if 
rach  district  attorney  shall  be  euilty  of  wilful  and  gross  negligence  in  the  ezecu- 
&>n  of  the  duties  of  his  office,  he  shall  be  guilty  of  a  misdemeanor  in  office,  and 
t)Q  conviction  thereof,  be  sentenced  to  pay  a  fine  not  exceeding  one  thousand  dol- 
ors, and  to  undergo  an  imprisonment  not  exceeding  one  year,  and  his  said  office 
shall  be  declared  vacant.  Upon  complaint  in  writing,  verified  by  the  oath  or 
iffirmation  of  the  party  aggrieved,  made  to  the  court  in  which  any  district  attorney 
iludl  prosecute  the  pleas  of  the  commonwealth,  charging  such  district  attorney  with 
iriifal  and  gross  negligence  in  the  execution  of  the  duties  of  his  office,  the  said 
M>art  shall  cause  notice  of  such  complaint  to  be  given  to  the  said  district  attorney, 
md  of  the  time  fixed  by  the  said  court  for  the  hearing  of  the  same.  If,  upon  such 
bearing,  the  court  shall  be  of  opinion  that  there  is  probable  cause  for  the  said 
X)mpkint,  they  shall  bind  over  or  commit  the  said  district  attorney  to  answer  the 
tame  in  due  course  of  law.  If  the  court  shall  be  of  opinion  that  there  is  no  pro- 
vable cause  for  such  complaint,  they  shall  dismiss  the  same  with  reasonable  costs, 
a  be  assessed  by  the  court. 

Sect.  18.  If  any  district  attorney  shall  be  charged  according  to  law,  with  any 
;riine  or  misdemeanor,  before,  or  bound  over  or  committed  by  any  court,  to  answer 
br  wilful  and  gross  negligence  in  the  execution  of  the  duties  of  his  office,  it  shall 
>e  the  duty  of  the  court  to  appoint  some  competent  attorney  thereof,  to  prepare 
in  indictment  against  such  district  attorney,  and  to  prosecute  the  same  on  behalf 
>f  the  commonwealth,  until  final  judgment,  to  whom  a  reasonable  compensation, 
0  be  fixed  by  the  court,  shall  be  paid  for  his  services,  out  of  the  county  treasury, 
[f  such  district  attorney  shall  be  convicted  of  any  crime,  for  which  he  may  be 
entenced  to  imprisonment,  by  separate  or  solitary  confinement  at  labor,  in  addition 
hereto,  his  said  office  shall  be  declared  vacant  by  the  court  passing  such  sentence. 

Act  81  March  1860.  Purd.  834. 

Sect.  29.  No  district  attorney  shall,  in  any  criminal  case  whatsoever,  enter  a 
\oUe, prosequi^  either  before  or  tiler  bill  found,  without  the  assent  of  the  proper 
)Ottrt  in  writing  first  had  and  obtained. 

Act  12  March  1866.  Purd.  1423. 

Sect.  1.  If  any  district  attorney  within  this  commonwealth  shall  neglect  or 
efase  to  prosecute,  in  due  form  of  law,  any  criminal  charge,  regularly  returned  to 
lim,  or  to  the  court  of  the  proper  county;  or  if,  at  any  stage  of  the  proceedings, 
he  district  attorney  of  the  proper  county  and  the  private  counsel  employed  by  the 
>rosecutor  should  differ  as  to  the  manner  of  conducting  the  trial,  it  shidl  be  lawful 
or  the  prosecutor  to  present  his  or  her  petition  to  the  court  of  the  proper  county, 
netting  forth  the  character  of  the  complaint,  and  verify  the  same  by  affidavit ; 
f  hereupon,  if  the  court  shall  be  of  the  opinion  that  it  is  a  proper  case  for  a  crimi- 
lal  proceeding  or  prosecution,  it  shall  be  lawful  for  it  to  direct  any  private  counsel 
employed  by  such  prosecutor  to  conduct  the  entire  proceeding,  and  where  an  indict- 
ment is  necessary,  to  verify  the  same  by  his  own  signature,  as  fully  as  the  same 
3ould  be  done  by  the  district  attorney. 

The  act  of  29th  March  1819,  §  4,  provided  that,  after  indictment  found  by  the 
^nd  jury,  it  should  not  be  lawful  for  the  attorney-general  to  enter  a  nolle  prosequi 
;herein,  except  in  the  cases  of  assault  and  battery,  fornication  and  bastardy,  on 
agreement  between  the  parties,  or  in  prosecutions  for  keeping  tippling-houses,  with 
he  consent  of  the  court.  7  Sm.  227.  The  act  of  31  March  1860,  still  further 
restricts  the  powers  of  the  district  attorney,  but  it  does  not  appear  to  confer  on  him 
he  right  to  enter  a  nolle  prosequi,  even  with  the  consent  of  the  court,  in  oases  inJ 
fhieh  it  waa  previously  forbidden.     6  H.  497.     10  H.  2L  *^ 
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I.  The  manner  in  which  the  Jastice  should    II.  Judicial  authorities  in  relation  to  < 
make  his  entries  and  keep  his  civil  docket.        entries. 

I.  Nothing  is  of  more  importance,  nothing  more  entirely  essential,  to  | 
prompt  and  correct  discharge  of  the  duties  of  a  magistrate,  then  a  regular,  tl 
kept  docket.  The  justice  should  recollect,  that  when  he  begins  a  docket  uutrj 
cannot  tell  how  important  may  be  the  principles  ihyolved,  or  the  oonsequen 
which  may  result  from  the  cause,  whether  civil  or  criminal,  which  he  is  aboai 
make  a  matter  of  record.  There  b  no  cause  which  he  enters  upon  his  do«a 
however  trivial,  which  may  not  be  carried  before  a  court,  and  his  conduct  unda 
a  public,  judicial,  revision,  either  by  certiorari  or  appeal.  These  considersti 
will,  undoubtedly,  induce  a  desire,  that  all  his  entries  and  his  return,  shall  ba 
such  a  character,  that  they  will  bear  the  severest  scrutiny,  the  closest  ezaminati 

Make  your  docket  entries,  on  the  instant  that  you  transact  the  business  wk 
you  record,  and  be  especially  attentive,  on  all  occasions,  to  enter  the  date  ai'i 
transaction.  Do  no  act ;  issue  no  process ;  let  nothing  be  done,  in  relation  I 
suit,  without  instantly  making  it,  and  the  time  it  is  done,  a  matter  of  record.  I 
will  you,  at  all  times,  with  entire  confidence,  be  able  to  refer  to  your  docket  i 
faithful  record  of  all  that  has  been  done  in  the  suit  of  which  it  purports  to  baj 
authentic  register. 

Be  accurate  in  every  entry ;  so  accurate  as  to  be  at  all  times  ready  to  be  1^ 
qualified  as  to  the  truth  of  every  part  of  it.  When  you  note  that  A.  was  afiizn 
or  B.  was  sworn,  do  not  fail  to  note  whether  they  were  witnesses  called  b 
plaintiff,  or  the  defendant :  thus  John  Scott,  sw.  p.,  Job  Ox,  aff.  d.  This  i 
to  a  magistrate,  who  has  not  had  experience,  may  seem  of  little,  or  no,  value; 
nothing  can  be  unimportant  which  goes  to  stamp  the  character  of  fidelity 
minute  accuracy  upon  the  magistrate  s  docket.  Let  it  exhibit  a  fall  and  faSA 
record  of  all  that  has  been  done,  from  the  issuing  of  the  first  process  to  the  tei 
nation  of  the  suit. 

When  called  upon  to  issue  a  subpoena,  note  its  issue  and  the  date,  and  whet 
for  plaintiff  or  defendant,  and  the  number  of  witnesses  whose  attendance  is, 
quired.  The  value  of  such  minute  details  will  be  more  and  more  estimated' 
longer  the  magistrate  continues  in  the  commission,  because  his  opportunitaoi 
appreciating  their  value  will  increase  in  proportion  to  the  amount  of  busineai 
may  be  called  upon  to  transact.  < 

The  entries  on  the  civil  docket  should  exhibit  the  following  particulars : — 

1.  The  names  of  the  parties,  and  the  rigJu  or  capacity,  in  which  they  sue,  or( 
smed ;  whether  as  individuals,  executors,  administrators,  assignees,  partners,  i 
viving  partners,  &c.,  &o. 

2.  The  time  at  which  the  process  issues,  and  is  made  returnable. 

8.  The  cause  for  which  the  process  issues;  whether  for  debt,  damages,  troi 
penalty,  &o.,  Ac. 

4.  The  name  of  the  constable  by  whom  the  process  was  served,  and  his  leM 
always  in  his  own  words. 

5.  Any  and  every  adjournment,  and  each  and  every  meeting,  and  whether  i 
or  both  tne  parties  attend. 

6.  Any  and  every  subpoena  issued ;  the  party  by  whom  taken  out ;  the  nuoi 
of  witnesses  required ;  and  the  person  to  whom  it  was  delivered  for  service  I 
the  return.  i 

7.  The  name  of  every  witness  examined,  whether  sworn  or  affirmed,  and  by  nil 
of  the  parties  called.  1 

8.  The  judgment  when  rendered  should  always  be  written  in  tDords,  J 

9.  The  bail  token  taken ;  taking  care  to  note  whether  it  be  for  stay  of  execol 
or  appeal,  and  to  vary  the  form  accordingly.  j 

10.  When  the  execution  issues ;  to  tohom  it  is  delivered  and  the  return,  mm 
should  always  be  entered  in  the  very  words  of  the  returning  officer. 
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In  a  word,  every  fact  should  appear  on  the  record. 

It  ma^  be  well  so  to  apportion  eveD  your  docket  eo tries,  aa  to  have  the  same 
ioformatiOQ  always  on  record  in  the  same  place,  so  that,  by  casting  your  eye  on  S 
particular  part  of  your  docket-entry,  you  will  always  find  the  same  kind  of  infor- 
mation. To  illustrate  what  is  here  rather  obscurely  hinted,  we  furnish  a  simple 
docket  entry. 

A.  6.]  June  30th  1860,  summons  issued.  J.  W.,  c.  Returnable  July  5th,  10  a.  m. 
w.  >  Served,  on  oath,  by  producing  to  the  deft,  the  original  sums,  and  inform ine  him 
C.  D.  J  of  the  contents  thereof.  Parties  appear.  Debt ;  goods  sold  and  delivered ;  de- 
mand $10.44.  A.  B.  sworn  to  his  original  entries.  Judgment  for  the  plaintiff  for  ten 
dollars  and  ^.    July  5th,  I  beoome  aMolute  bail  for  stay  of  execution  in  $25. 

(Signed)  £.  F.,  No.  2,  Dock  street 

Those  who  will  take  the  trouble  to  analyze  this  entry,  will  find  it  in  the  following 
<mler.  The  name  of  the  plaintiff  and  defendant,  being  entered  on  the  margin,  the 
justice  enters  the  day  on  which  he  issues  the  summons;  then  follows  the  name  of 
the  constable  to  whom  it  was  deUvered  for  service ;  then  the  day  and  hour  at  which 
the  parties  ure  to  meet  \  then  a  notice  that  the  constable  has  sworn  to  the  service  of 
the  summons;  next  the  appearance  of  the  parties;  then  the  nature  and  amount  of 
the  dum,  and  the  proof,  tne  plaintiff  being  sworn  to  his  original  entries;  then  the 
judgment,  and  the  bail  for  stay  of  execution. 

lliufi  it  will  be  seen  that  every  event  is  noted  in  the  regular  order  in  which  it  pre- 
sented it8el£  It  is  recorded  in  the  natural  order  of  things,  and  any  inquiry  made 
can  be  answered  promptly  by  the  eye  of  the  justice,  being,  from  habit,  directed  to 
that  part  of  the  entry  which  contains  the  record  of  the  matter  inquired  after.  One 
of  the  most  frequent  inquiries  made  is,  what  conttahle  served  the  prooess?  The  eye 
of  the  magistrate,  at  once,  directs  itself  to  the  middle  of  the  first  line  of  the  docket 
entry,  and  there  he  finds  the  initial  letters  of  the  constable's  name,  and  is  ready,  in 
a  moment,  to  give  the  information  required.  The  index  to  the  docket  should  be 
cvefully  kept  and  frequently  posted  up. 

Experienced  magistrates  may  consider  this  notice  as  of  no  yalue  whatever,  inas- 
much as  they  have  long,  and  with  advantage  to  the  public  and  themselves,  practised 
what  is  here  suggested.  These  gentlemen,  however,  should  consider  that  if  all  of 
law  and  practice,  with  which  they  are  famiHar,  were  to  be  excluded  from  this  publi- 
oation,  it  would  reduoe  its  bulk,  in  all  probability,  to  a  very  few  pages  indeed.  It 
is  for  the  inexperienced,  for  those  but  recently  oommiflsioned,  tiiat  much  of  this 
work  is  written  and  is  expected  to  be  usefxil. 

One  of  the  eariy  English  v  writers  characterizes  the  importance  attached  to  a 
transcript  from  the  justice's  docket,  in  such  full  and  clear,  honest  and  impressive 
language,  that  it  is  here  inserted  as  deserving  not  only  to  be  read  but  to  be 
stuaied. 

"A  record  or  memorial,  made  by  a  justice  of  the  peace,  of  things  done  before 
him,  judicially  and  in  the  execution  of  his  office,  shall  be  of  such  credit  that  it 
shall  not  be  gainsaid.  One  man  may  affirm  a  thing,  and  another  man  may  deny  it, 
bnt  if  a  record  once  say  the  word,  no  man  shall  be  received  to  aver  or  speak  against 
it;  for  if  men  should  be  permitted  to  deny  the  same,  there  would  never  be  any  end 
of  controversies ;  and,  therefore,  to  avoid  all  contention,  while  one  saith  one  thing 
and  another  saith  another  thing,  the  law  reposeth  itself,  wholly  and  solely,  in  the 
report  of  the  judge.  And  hereof  it  oometh  that  he  [the  judge  or  justice]  cannot 
make  a  substitute  or  deputv  in  his  office,  seeing  that  he  may  not  put  over  (to 
another)  the  confidence  that  is  put  in  him.  Great  cause,  therefore,  have  the  justices 
to  take  heed  that  they  abuse  not  this  credit,  either  to  the  oppression  of  the  subject, 
by  making  an  untrue  reoord,  or  the  degrading  of  the  king  [or  commonwealth]  by 
suppressing  the  reoord  that  is  true  and  kwfiil.^'   Lamb.  68,  66. 

The  above  extract  is  admirably  calculated  to  impress  aldermen  and  justices  of  the 
peace  not  only  with  the  solemn  obligations  they  are  under  to  keep  their  dockets 
correctly,  but  to  impress  them  anew  with  the  very  great  importance  of  the  office 
they  hold.  '*  Justices  of  the  peace,"  says  Lord  Coke,  4  Inst.  170,  ''  is  such  a  form 
of  subordinate  government,  for  the  tranquillity  and  quiet  of  the  realm,  aa  no  part 
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of  tbe  Cliristian  world  hatli  tbe  like,  if  the  same  be  dufy  exectUed/^  ^  Let  diet 
e^exy  man  who  ia  honored  by  the  commiaaion,  make  it  his  atady,  aa  it  is  Ids  dutj, 
duly  to  execute  the  dutiea  of  this  high  and  honorable  office.  Occasion  is  taken  to 
remark  that  Lord  Coke,  high  authority  it  will  be  granted,  everywhere  sp^ks  of 
justices  of  the  peace  as  jtulget  of  record.  In  4  Inst.  177,  Lord  Coke,  giving  a 
reason  for  certain  authority  having  been  veated  in  them,  says:  << Because  joslioef 
of  the  peace  are  judges  of  record,  and  ought  to  proceed  upon  record,  and  not  upon 
surmises." 

II.  The  docket  of  a  justice  of  the  DC^ce  is  the  best  evidence  to  show  tiie  cause 
of  action  before  him ;  and  parol  proof  b  inadmissible  to  oontnulict  or  vary  it  2 
W.  &  S.  877. 

The  docket  of  a  justice  of  the  peace  is  not  a  record.  6  W.  &  S.  50.  And,  there- 
fore, it  cannot  be  proved  by  a  certified  transcript.   7  W.  189,  192. 

But  the  law  considers  them  as  almost  equal  to  records.  They  fidl  within  the  rule 
of  public  books,  which  may  be  proved  by  sworn  copies.  14  8.  s  R.  440.  4  W.  k  S. 
192.   lOBarriei.  2  H.  413.   8  C.  639.   1  Phila.  R.  25. 

A  sworn  copy  of  the  entries  of  a  justice  of  the  peace  is  admissible  in  evidence, 
^ith  the  same  effecc  as  the  docket  itself.  Ibid.  In  certain  cases,  however,  when 
an  inspection  of  the  original  docket  is  necessary  to  the  due  administration  of  justice, 
the  justice  mav  be  compelled  to  produce  it  in  court,  by  a  subpoena  with  a  elaose  of 
/  duces  tecum;  for  instance,  where  there  is  any  Question  as  to  the  genuineness  of  the 
*^  alleged  docket  entry ;  where  a  subsequent  teuaulent  alteration  of  the  original  endy 
is  aUeged,  &o. 

Aa  justices  of  peace  have  not  jurisdiction  in  aU  oases  of  contract,  it  onght  to 
appear,  from  their  docket  entry,  what  is  the  nature  of  the  contract  upon  which  the 
action  is  founded.      If  it  do  not  appear^  from  the  reco^   that  the  jusdoe  had 
O         jurisdiction,  the  judgment,  on  certiorari^  will  be  reversed.   1  Br.  889. 

A  justice  of  peace  is  not  bound  to  set  out  the  evidence  at  large  on  his  docket, 
but  he  must  state  the  demand  of  the  plaintiff,  and  the  kind  of  evidence  produced 
to  support  it,  and,  in  case  of  an  appeal,  he  must  return  the  whole  proce^ings.  2 
B.31.   1  Br.  207. 

If  by  the  transcript  of  a  magistrate's  judgment  filed  in  the  court  of  commoa 
pleas,  it  appears  that  execution  was  issued  and  returned,  <*  No  goods  and  defendaot 
not  found,''  it  is  sufficient  to  warrant  a  fieri  fadcu  [a  writ  to  levy]  without  filing  a 
certificate.  6  W.  &  S.  848. 


\ 


Mot\iti  IBntries  anti  JTees. 

The  following  docket  entries,  civil  and  criminal,  and  the  marginal  fee>bills,  noting 
the  fee  allowed  by  the  act  2  April  1868,  for  every  service  per&rmed  by  ^e  justice 
and  the  constable,  have  been  diligently  and  repeatedly  revised  by  the  writer  of  this 
note,  and  evenr  entry  and  item  of  costs  has  been  carefully  verified.  Thev  are,  there- 
fore, with  confidence,  recommended  to  the  magistracy  of  the  state,  as  being,  in  all 
particulars,  in  accordance  with  the  laws.  The  anxiety  for  accuracy  in  the  entries 
and  the  items  of  cost  has  been  the  greater  from  the  difficulties  heretofore  expe- 
rienced, and  ftt)m  not  havine  been  able  to  find  entries  and  bills  of  costs  upon  which 
any  reasonable  reliance  could  be  pkced  as  to  their  accuracy. 

Care  has  been  taken  not  only  to  select  docket  entries,  embracing  a  great  varie^ 
of  subjects,  but  also  to  introduce  into  the  proceeding  those  incidents  which  most 
frequently  present  themselves  in  the  discharge  of  this  department  of  the  dudes  of 
a  justice  of  the  peace. 
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AB6BEVUTI0NS  USED  IN  THE  DOCKET  ENTRIES,  &o. 

"^If  Plaintiff;  Deft,  DefoDdant;  W.  witness;  tw.  swoni ;  off.  affiimed;  mhp,  snb^ 
It;  c  constable;  aUy.  attorney;  agt  agent;  int  interest;  Ex.  iud,  execntion 
\ed',  £x,  rtt.  execution  returnable;  m.  miles;  tuljd.  adjourned. 


REFERENCES  TO  THE  DOCKET-ENTRIES. 


X  to  HL  Goods  sold  and  deliTervd.  XVT. 

A  eiM  in  troTor  and  conTorsion.  XVIL 

,T.  Of  trespass  for  damagos,  &c  XVIIl. 

PenaltT  for  taking  illegal  fees.  XIX. 

VIIL  IX.  For  work  and  labor  done.  XX. 

Landlord  and  tenant's  ease.  XXI. 

Goods  sold  and  dellTered.  XXII. 

On  a  promissorj  note.  XXI IL 

Goods  sold  and  deliTered.  XXIV. 

Claim  of  a  penalty  for  issuing  a  small  XXV. 
note. 
IV.  Tenant  against  landlord. 


For  work  and  labor,  and  serrices. 
A  ease  before  referees. 
Horse  and  gig  hire. 
On  an  assignment. 
A  ease  of  nonsuit. 
Against  baiL 
On  a  promissory  note. 
Monej  paid  and  laid  out. 
For  rent. 

Proeeedings    on    a   rule   to   show 
cause,  &o. 


JumiAH  FiNirT 

St. 
HORITIO  BiKNXT. 


COSTS. 


rriBf  tSMVfelOD    . 


sas4 


I.  CiTiL  SUIT.  Summons  issued  7tb  October  1869.  J. 
Walker,  constable.  Returnable  12tb,  at  9  to  10  o'clock,  a.  m.  ; 
serrea,  on  oath,  by  producing  the  original  summons  to  de- 
fendant, and  informing  him  of  the  contents  thereof,  0ctol>6r 
the  8th."  And  now,()ctober  12th,  parties  appear;  plaintiff 
claims  $20  for  goods  sold  and  delivered  to  defenoant  Demand 
$20.  Defendant  admits  plaintiff's  claim ;  and  judgment,  by 
confession,  for  twenty  dollars,  and  costs. 

Same  day,  defendant  pleads  freehold  for  stay  of  ezecution.(a) 
13th  January  1870,  ezecuUon  issuedj  returnable  February  3d. 
Returned  Januarj  24th,  with  plaintiff's  receipt  for  the  debt. 
Costs  paid  into  office. 


When  the  return  of  the  constable  is  debt  and  costs  paid  into 
office,  the  justice  should  enter  on  his  docket  '*  money  paid  into 
office.  Received  satisfaction."  The  money  being  paid  over  to 
the  plaintiff,  his  agent  or  attorney,  and  the  person  so  receiving 
having  signed  the  receipt  on  the  aocket,  the  proceedings  in  that 
I  suit  are  concluded. 


(a)  It  has  elsewhere  been  stated,  what  it  is 
emed  advisable  here  to  repeat,  that  where 
)  jodgment  is  for  a  sum  not  exceeding 
.39,  there  is  no  ttay  of  execution.  Where 
i  jodgment  is  for  a  sum  greater  than  $5.93, 
;  not  exceeding  $20,  the  defendant  shall 
re  a  stay  of  execution  for  three  months ; 
ere  the  judgment  shall  be  above  $30,  and 
I  exceeding  #60,  there  shall  be  a  stay  of  six 


and  where  the  judgment  shall  be 
above  $60,  and  not  exceeding  $100,  there 
shall  be  a  stay  of  execution  for  nine  months : 
Provided^  That  Ae  defendant  shall  pnt  in 
absolute  bail,  or  a  plea  of  freehold,  which 
shall  be  accepted,  and  entered  on  the  docket 
of  the  justice.  The  stay  of  execution  is 
counted  from  the  day  on  which  the  judgment 
is  entered. 


Digitized  by  VjOOQIC 


320 


DOCKET  ENTRIES  AND  FEES. 


JosKPH  Barbara 

vs. 

Bknjamin  Btnant. 


COSTS. 


Serring  turn*.        ...  SB 

MilMg*!  2  m.  olronUr   .       .  12 

Serriag  txeovtion  .       .       .  flO 

Mll«ag«,  2  m.  «irml*r   .       .  13 


EatoriBg  MtJM 

Summont 

R«t.  and  oath  . 

Trial  and  jadffmtat 

Hail         .       .       . 

ExMQtioa 

Ratora 


•2.74 


'II.  Civil  suit.  Summons  issued  2d  October  1869.  J. 
Walker,  constable.  Returnable  the  7th  at  4  to  5  o'clock,  p.  a. 
'^  Served,  on  oath,  hj  producins  the  original  summons  to  de- 
fendant, and  informing  him  of  the  contents  thereof^  October 
3/'  October  7th,  parties  appear;  plaintiff  claims  $20  for 
goods  sold  and  delivered.  Defendant  admits  that  be  o««i 
plaintiff  $10;  but  denies  the  balance.  Plaintiff  produces  b» 
Dook  of  original  entries,  and  being  sworn  to  make  true  answers 
to  such  questions  as  shall  be  asked  him  touching  said  hiok 
and  entries,  he  proves  that  the  several  entries,  chvging  tb« 
goods  to  the  defendant,  are  in  his  own  handwriting,  and  that 
they  were  made  in  the  book  on  the  day  the  goods  were  soM 
and  delivered,  and  that  no  alterations  have  been  made  in  then 
since:  whereupon  judgment,  publidj,  for  the  plaintiff^  fbr 
twenty  dollars,  and  oosts.  Delendant  enters  bail  for  staj  of 
ezecuUon.  I  am  held  in  $45  as  absolute  bail  for  stav  of  exe- 
cution. Signed,  J.  Rat,  No.  500,  So.  6th  St. 

Execution  issued  8th  January  1870;  returnable  January 
28th.    Returned  by  the  constable,  indorsed  **  No  goods." 


Wbllio  Ovknshinb 

V9, 

WiLUAX  Anchorsxith 


COSTS. 


Btttarinf  aoUea 

SoBiinoBf 

Baturn,  and  «.  oatb 

Oaaoaih 

Trial  and  jodgiMat 


BaeoniMaoa 

Baoalring  and  pftjlBf  orar  .    60 


Contlabh. 
Barring  i ammoM    . 
Milaaffa,2iii.eiroiiUr 


$2.42 


III.  Civil  suit.  August  8th  1870,  summons  issued.  6. 
Wallace,  c  Returnable  August  13th,  at  10  to  1 1,  a.  m.  Serred, 
by  copy,  at  the  dwelling  of  defendant,  Ac,  on  oath.  Farufi 
appear.  Debt,  balance  of  an  account  for  goods  sold  and  de- 
livered. Demand,  $19.44.  T.  H.  (sw..)  plff.  Defendant  claim« 
to  set  off  a  pair  of  shoes  sold  to  plaintiff  charged  in  his  book 
at  $1.75.  Plff.  produces  defies  receipt  for  the  above  shoes  for 
$1.75.  Judgment  for  the  plaintiff  tor  nineteen  dollars  and 
forty-four  cents. 

August  30th,  I  become  absolute  bail  in  this  case,  in  the  sun 
of  forty  dollars,  for  stay  of  execution. 

Signed,  A.  Bxll,  No.  967,  Arch  St 

Monev  paid  into  office,  December  12th. 
Received  satisfaction. 


Signed, 


W.  OVXVSHDIX. 


William  Drinkhousb 

vs. 

Mart  Coldwatbr. 


costs. 


Entaring  aoUon 
Sammoni         .       .       .       , 
Betnra  and  «OBftabla't  oath  . 
Oontlnaaaea    .       .       .       . 
SnbptBna,  two  wltnaitaa 
SnbpoBna,  thraa  w. 
Font  oaths       .       .       .       . 
Trial  and  jndgmant 
Appeal.  Ao.      .       .       .       . 
OaCh;4o.,orbaU     .       . 


ComHabU. 
SarTing  somnona,  hj  oopj    . 
Milaaga.  2  m.  oirenlar   . 
Sarrlng  two  sabpt.  partonally    3U 
Milaaga,  6  m.  eirealar  .       .    80 


Two  wttnetMo  for  plaintiff  .    80 
Milaaga*  4  m.  airenlar  .       .    12 


TV.  Trovbr  and  conversion.  Summons  issued  7th  October 
1869.  G.  Wallace,  constable.  Returnable  12th  October,  9  to 
10  o'clock,  A.  M.  Returned,  on  oath,  "  Served,  October  8th,  bj 
leaving  a  copy  at  defendant's  dwelling-house,  in  the  presence 
of  one  of  her  family."  Parties  appear.  Plaintiff  claims  $2i) 
dama^  in  trover  and  conversion,  for  a  gun  belonging  to  the 

Elaintiff,  which  he  loaned  to  defendant,  and  which  defendant 
as  not  returned,  although  requested.  Demand,  $20.  Defend- 
ant asks  a  continuance,  to  which  plaintiff  does  not  object 
Adjourned  to  the  14th  inst.,  9  a.  x.  Subpoena  for  two  wit- 
nesses given  for  plaintiff.  Subpoena  for  tnree  witnesses  for 
defendant: — and  now,  October  l4th,  parties  appear,  £.  F.  (ew  ) 

Slaintiff,  Q.  H.  (sw.)  plaintiff,  J.  R.  (aff.^  and  G.  M.  (sw.)  for 
efendant.  Having  heard  the  parties,  their  proofs  and  alle^ra- 
tions ;  judgment,  publicly,  for  the  plaintiff  for  $15  and  cwts. 
Defendant  appeals.  I  am  held  as  absolute  bail  in  this  case  in 
$35,  conditioned  for  the  payment  of  all  costs  accrued,  or  that 
may  be  legally  recovered  against  the  appellant. 

Signed,  B.  Cookb,  No.  34,  So.  13th  St 


Bail  justified  on  oath, 
fendant. 


Same  day,  gave  a  transcript  to  de- 
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COSTS. 

Eateriaf  aetioa         .       .       .  2S 

C^iM 90 

OfttoAth 

Tral  aad  jadgDMaft  .       .       .  M 

BmH      .        .       ,       .       .       .  » 

£x«e«tioB 25 

Recorm  of  ex*ciiti<m                 .  15 
Al.  •%.  s&d  nton  »»d  »ti*- 

.       .       .       .  80 


Arrutiag  on  onplM  .       . 
Mi>««if«.  4  m.  eir«fiilar     >. 
Sarriag  execuUoa 
KtJ«ac«,  4  m.  circular 
StrriBf  aL  m.  Md  mllMfl* 


HxNST  DuNDAS  Y.  Trispass  in  damaoks.  Warrant  issued  7th  October  1869. 

vs,  J.  Walker,  constable.   Same  day  defendant  broueht  up.  Plain- 

William  Pitt.  tiff  appears  and  claims  $35  damages  in  trespass  ^r  injury  done 

or  committed  by  defendant,  on  the  2d  inst.,  on  his  (plff's)  real 
estate.  Defendant  says  he  is  not  guiltr.  E.  H.  (sw.J  for  plain- 
tiff. On  hearing  the  proofs  and  allegations  of  the  parties, 
judgment,  publicly,  for  the  plaintiff  for  thirty-five  dollars,  and 
costs.    Defendant  claims  stay  of  execution. 

I  am  held  in  $75  in  this  case  as  absolute  bail  for  stay  of 
execution,  7th  October  1869. 

Signed,  C.  J.  Fox,  No.  340,  So.  4th  St 

1870,  8th  April,  execution  issued ;  returnable  28th  April. 
Execution  returned  indorsed  by  the  constable  *^  No  goods,  and 
the  defendant  removed  from  the  city.  J.  Walker,  constable. 
April  28th.''  The  bail  appears,  May  10th,  and  pa^s  the  debt, 
interest  and  costs  -,  and  the  plaintiff  assigns  to  him  the  debt, 
t4.i7  interest  and  costs.  **  For  a  valuable,  consideration,  I  assign 
this  judgment,  &o.;  to  0.  J.  Fox,  the  bail  in  this  case.'' 

Signed,  IIinbt  Dundas. 

October  20th,  G.  J.  Fox  desires  that  an  execution  may  issue 
against  the  defendant.  Execution  issued  and  made  returnable 
November  9th.    Int  $1.09. 

Form  of  the  exsgution  in  this  oasi. 
CITY  OF  PHILADELPHIA,  w. 

The  Oommonwealth  of  Pennsylvania, 
To  the  Constable  of  the  Second  Ward,  or  to  the  next  constable  of  the  said  city  most 
convenient  to  the  defendant,  greeting : 

Whbrbas  Henry  Dundas  to  the  use  of  0.  J.  Fox,  the  bail  of  the  defendant,  on  the  7th 
day  of  October  1869,  obtained  judgment  before  J.  F..  one  of  our  aldermen  for  the  said 
city,  against  William  Pitt,  for  the  sum  of  thirty-five  dollars,  damages  in  trespass,  together 
with  two  dollars  and  ninety-three  cents,  the  costs  of  suit,  vrhich  judgment  remains  un- 
satisfied ;  thereTore  vre  command  you  that  ;^ou  levy  the  said  damages  and  costs  on  the 
goods  and  chattels  of  the  said  debtor,  and  indorse  hereon  the  time  at  which  you  make 
your  levy,  and  hereon,  or  on  a  schedule  to  be  hereto  annexed, (a)  a  list  of  the  same,  and 
within  twenty  days  from  the  date  hereof  expose  the  same  to  sale  by  public  vendue, 
you  having  dven  due  notice  thereof,  by  three  or  more  advertisements,  put  up  at  the 
most  public  places  in  your  ward,  and  returning  the  overplus,  if  any,  of  the  saia  sale,  to 
^e  said  defendant  (And,  for  want  of  sufficient  distress,  that  you  take  the  body  of  the 
said  defendant  into  custody,  and  him  convey  to  the  debtor's  apartment  of  the  said  city, 
there  to  be  kept  by  the  sheriff  or  keeper  thereof  until  the  damages,  interest  and  costs 
aforesaid,  shall  be  fully  paid.]  (6)  And  of  your  proceedings  herein,  together  with  this 
execution,  make  return  to  our  said  alderman  on  or  before  the  ninth  dav  of  November, 
in  the  year  of  our  Lord  one  thousand  eight  hundred  and  seventy.  Witness  our  said 
Alderman,  at  Philadelphia,  who  hath  hereunto  set  his  hand  and  seal  the  20th  day  of 
October,  a.  D..1870. 
Nov.  5.    Money  paid  into  office. 

Received  satisfaction. 

Signed,  C.  J.  Fox. 

lndM'9ement  on  the  b<ick 

o/"  the  Execution. 

H.  Dundas,  to  the  use, 

&c., 

C.  J.  F. 


J.  F.,  Alderman,    [sbal.] 


vs. 
WiLUAM  Pitt. 


(c) 


$S6i)0 

.  1.00 
.  SJS 
.    LM 


J.  W..  0.  $40J6 

Betvnuble  Nor.  9th,  pK*  ITsT 

(a]  The  constable  is  authorised  by  law  to 
indorse  his  levy  either  on  the  back  of  the 
execution  or  on  a  piece  of  paper  attached  to 
it;  but  the  «tm«  at  which  he  makes  his  levy 
most  be  indorsed  on  the  execution  itself. 

^b)  When  the  law  does  not  permit  the  im^ 
pnsonment  of  the  defendant,  the  words 
eadoeed  in  brackets  in  the  execution  should 


be  carefully  expunged  by  the  justice  before 
he  pute  it  into  the  hands  of  a  constable. 

(c)  The  justice  should  calculate  interest  on 
the  amount  of  the  judgment  firom  the  day  on 
which  the  judgment  was  given,  until  the  day 
on  which  the  money  is  p^d,  or  on  which  he 
issues  his  execution. 
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F.  A.  Aechtkrnacht 

vs. 

Gabriel  Johnsok, 

Sheriff  of  the  county  of 

Chester. 


COSTS. 

J^uUee. 

E«teriug  Mdoa         .       . 

.    25 

Soflimoiu     .... 

.    21) 

BetariL  and  oath  of  ooaaU 

»    16 

.    10 

On*  oath      .       .       .       . 

.    10 

AppMl^Ae.         .    S.       . 

.    00 

Omatable. 


BerTing  fammou  penonallj  .    25 
Milaaf e,  6  m.  eirouar  .    96 


$1J91 


Justice  Jumpup 

vs. 

Christian  Kingkillbr. 


COSTS. 
Ju$tiee. 
Entoring  actioa . 
Summoni     .       .       .       .       , 
Retnm.  and  c.  oath  . 
Two  rabpoeiUM    .       .       .       , 
Bttio  10  r«r«r       .       .       ,       , 
Bole  of  rtf«r«nee 
Notfeo  to  reforoea  . 

Two  rabpoeoM    .       .       .       , 
Notico  to  partiea 
Enteriagjudcmaiit  on  report  . 
BeeeiviBg  and  paring  eror 
Satisfaction        .       .       .       . 


Ootutable, 

Serring  tummoBi       ...  25 

MllMg«,  1  m.  cirenlar              .  6 

BerTing  inbp.  2  w.  copy    .       .  30 

Mileage,  2  m.  cireular               .  12 
Serving  notices  on  the  refltrees, 

personallj       ....  00 

Mlleaffe,  S  m.  clrenlar             .  18 

BerTing  enbp.  2  w.  penonally  .  90 

Mileage,  2  m.  elrenlar              .  12 

Serring  notion  to  partiea        .  00 

Mileaga,  2  m.  oiremar              .  12 

IS 


VI.  For  taking  illegal  fees.  April  24th  1870, 
issued.  D.  Rittenhouse,  constable.  Returnable,  April  30t 
10  to  11,  A.  M.  Served  on  the  defendant,  on  oaUi,  by  produeua 
to  him  the  original  summons,  and  informing^him  of  the  oonten 
thereof.  Parties  appeared  April  30th.  Plaintiff  claims  | 
penalty  from  the  defendant,  for  that,  within  six  months  n( 
before  the  commencing  of  this  suit,  he,  the  said  defendant^ 
sheriff  of  the  county  of  Chester,  did,  within  the  said  connl 
to  wit,  at  West  Chester,  charge,  demand  and  take  from 
plff.  other  and  greater  fees  than  are  expressed  and  limited 
the  act  of  assembly  in  such  cases  made  and  provided, 
service  done  and  rendered  by  defendant  as  sheriff  aforea 
in  relation  to  a  suit  in  the  court  of  common  pleas  for  sa 
county,  in  which  the  said  F.  A.  Aechtemacht  was  plainti 
and  Paul  Murray  was  defendant,  by  which  taking  of  unlawf 
fees  the  plaintiff  was  injured. 

The  plff.  further  claims  anX)ther  penalty  of  $50 ;  for  that 
deft,  within  six  months  aforesaid,  as  sheriff  aforesiud,  with 
the  coun^  aforesaid,  to  wit,  at  West  Chester,  did  charge, 
mand  and  take,  from  the  plff.,  other  and  greater  fees  than 
expressed  and  limited  by  the  act  of  assembly  of  this  oommol 
wealth  in  such  cases  made  and  provided,  for  services  dot 
and  rendered  b^  defendant,  as  sheriff  aforesaid,  in  and  abo 
a  suit,  in  the  said  court  of  common  pleas,  in  which  the 
F.  A.  Aechtemacht  was  plaintiff  and  Joanna  Mickly,  defen 
ant,  by  which  taking  of  unlawful  fees  aforesaid,  the  plaint 
was  injured.  Demand,  $100.  Adjourned  to  May  6th,  10  a. 
Parties  appear.  W.  W.  (sw.)  plff.  Adjd.  to  the  1 1th,  10  a. 
Plaintiff  appears.  Judgment,  publicly,  for  plaintiff,  for  o 
hundred  dollars. 

May  13th,  defendant  appeals.    I  am  held  in  $50  as  b 

absolute  in  this  case,  conditioned  for  the  payment  of  all  coi 

accrued,  or  that  may  be  legally  recovered  against  the  appellai 

Signed,  C.  Weckerly,  New  L^nd.  Towns^p. 


VII.  Civil  suit.  September  19th  1870,  summons  issof 
J.  Walker,  c.  Returnable  September  24th,  3  to  4  p.  m.  Scrrf 
on  oath,  on  the  defendant,  by  producing  to  him  the  oridn 
summons,  and  informing  him  of  the  contents  thereof.  P 
claims  for  toork  and  labors  and  services  rendered  in  seUin^ 
tract  of  land  for  defendant.  Demand,  $35.  Two  subpoen 
for  plaintiff.  Parties  appear,  and  agree  to  leave  all  matters 
variance  between  them  to  H.  C,  6.  S.  and  J.  W.,  to  meet  at 
o'clock,  in  the  evening  of  October  4th,  at  the  office  of  J.  ] 
Esq.,  No.  188,  N.  Fourth  Street.  September  26th,  delivei 
the  rule  to  the  plaintiff ;  and  served  notices  on  the  arbitrato 
Two  subpoenas  for  plaintiff.  October  17th,  received  the  rep( 
of  the  arbitrators.  Notified  the  parties  to  appear.  Octol 
19th,  12  X.,  plaintiff  appears.  Judgment  according  to  t 
award,  for  twenty-two  dollars  and  eightynseven  cents. 

Monev  paid  into  office. 
Received  satisfaction. 

Signed,  John  Ton,  Agent  for  Plaintiff^ 
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Stokzs  Dickson 

ffS. 

Sixty  Matlack. 


COSTS. 


cuvmlar 


iSSCi^ 


%L41 


VIII.  Civil  suit.  Aa^st  17th  1870,  summoDS  issued.  D. 
Rittenhouse,  c.  Returnable  Au^st  23d,  8  to  9  a.  m.  Served, 
on  oath,  personally,  on  the  deft.,  by  producing  to  him  the 
original  summons,  and  informing  him  of  the  contents  thereof. 
Parties  appear.  Debt,  work  and  labor  done,  and  materials 
furnished,  H^.05.  Defb.  claims  a  set-off  for  money  paid  and 
laid  out  to  the  use  of  plff.,  $44.  Adjourned  to  the  27tn,  8  a.  x. 
Subpoena  forplff.  Suopcena  for  five  witnesses  for  deft.  Parties 
appear.  J.  W.  (sw.)  deft.  D.  K.  (sw.)  deft.  D.  R.  K.  (sw.) 
deft.  J.  M.  (aff.)  deft.  L.  K.  (sw.)  plff.  R.  H.  (aff.)  plff. 
Adjd.  to  the  30th,  8  a.  m.  Parties  appear.  Adjourned  to  Iz  m. 
Parties  appear.  Judgment,  public!  v,  for  the  plaintiff  for  forty 
dollars.    Execution  issued  Sept.  22d.    Returnable  Oct.  12th. 

Money  paid  into  office. 
Received  satisfaction. 

G.  Davis,  Agent  for  Plaintiff. 


Hbnbt  Kiur 

99. 

Jabrz  Raxshart. 


COSTS. 


ktsn,  Aad  e.  ottlh 


VMfe*  to  tcferMS 

tell>BIaultir 

.gtnuff  icpaxt  »a4  jndgmtat 


KlMfi.  1  B.  eiraiil«r 
lini»g  MtiM  on  S  rateMfl 
IBwff.  S  m.  eirealw 
twTJag  eMCtttioB  i  . 
■nil.  1  m.  etoenlT 


SB 
« 

IS 
18 
S5 
6 

.'2 

.    60 


IX.  Civil  SUIT.  September  10th  1870,  summons  issued.  J. 
Walker,  o.  Returnable  September  16th,  10  to  11  a.  x.  Served, 
by  leaving  a  copy  at  the  dwelling-house  of  defendant,  in  the 
presence  of  one  of  his  family,  on  oath.  Parties  appear.  Debt, 
work  and  labor  done,  33  days'  wages,  $30  a  month,  $38.25. 
credit,  cash  $11.  Demand,  $27.25,  referred  to  J.  F.,  T.  H.  and 
M.  R.,  to  meet  September  19th,  7  a.  x.,  at  Hollahan's  tavern. 
Chestnut  St.,  No.  201.  Notified  the  arbitrators.  December 
13th^  received  the  report  of  the  arbitrators.  Notified  the 
parties  December  13th,  to  appear  December  16th,  10  a.  x.,  to 
show  cause  why  judgment  should  not  be  entered  according  to 
the  award,  &c.  Parties  appear.  Judgment,  according  to  the 
award  of  the  arbitrators,  for  the  plaintiff,  for  seventeen  dollars. 
Execution  issued,  December  28tn.    Returnable  January  18th. 

Money  paid  into  office. 
Received  satisfaction. 

Signed,  Hsnrt  Kikbr. 


Adaji  BunnKT 
vs. 

DrU  El^DERBBRRT. 


COST8.(a) 


X.  Landlord  and  tenant^ s  case,  under  the  Act  of  3d 
April  1830.  July  14th  1870,  complainant  appears  and  makes 
oath  that  in  August  1869  he  demised  to  defendant  a  certain 
tenement,  No.  3  Lafayette  Court,  in  the  city  of  Philadelphia, 
reserving  rent ;  the  rent  whereof  is  in  arrear  and  unpaid ;  that 
there  are  not  sufficient  goods  and  chattels  on  the  premises  to 
pay  or  satisfy  the  said  rent,  except  such  as  are  by  law  exempted 
rrom  levy  and  sale,  and  liiat  the  said  lessee  has,  after  being 
duly  notified,  according  to  law,  neglected  or  refused  to  re- 
deliver up  possession  of  the  said  premises.  Same  day,  sum- 
mons issued,  returnable  July  18th,  5  to  6  p.  x.  G.  W.  constable. 
Served  on  oath.  July  18th,  parties  appear,  and,  it  appearing 
that  said  complaint  is  in  all  particulars  just  and  true,  judg- 
ment is  hereby  entered  against  the  said  Duke  Elderberry,  the 
lessee,  that  the  premises  aforesaid  shall  be  delivered  up  to  the 
lessor,  the  said  Adam  Buddey,  and  the  rent  in  arrear  is  ascer- 
tained to  be  $56.44.  Writ  of  possession  issued  July  24th. 
Returnable  Au^st  3d.  Jul^  28th,  the  constable  returns 
"possession  of  the  premises  given  to  the  plaintiff  this  day; 
costs  paid  into  office." 

July  28th.  6.  Wallace,  Constable. 

(a)  This  bill  of  costs  is  Uzed  by  the  fee-bills  of  1865  and  1866,  for  the  city  of  Fhila- 
idpida.     Pord.  1991,  1428. 


,  XUfye.  X  m.  eimlftr 
iMeuiBf  vrit  of  wtmTn  . 
IHt^gc,  t  m.  sireQur 


1.00 
.  » 

S.00 
.    20 

$5.40 
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Parrt  Partkidgk 

vs, 
Thadt  Telltalk. 


COSTS, 

Entering  Mtioa  . 
Summons 
Beium  and  e.  oaUi 
One  oath     . 
Continu&noe 
Snbp.  3  witneneg 
Trial  and  jadgmtnt 
Exeoation   . 
Retam 
SatisfaoiioB 
Notice  of  rule 
Continnanoe 
Sabpoena,  2  wifcaeitea 
Gontinuaneo 
Two  oaths   . 
Continnanoe 
Exeentioii    . 
Return 

Constable. 
Serring  summons 
Mileage,  5  m.  oiroular 
Serring  subp.,  S  wltnesi 
Mileage,  7  m.  eironlar 
Serring  execution 
Mileage,  5  m.  oiroular 
Serving  al.  execution 
Mileage,  6  m.  oiroular 


•6^ 


XI.  OiYiL  SUIT.  September  6th  1870,  summonB  isaoed. 
J.  Walker,  c.  Returnable  September  12th,  9  to  10  a.  x. 
Served  on  the  defendant  on  oath,  by  producing  to  him  Uia 
original  summons,  and  informing  him  of  the  contents  thereot 
Parties  appear.  Debt,  goods  sold  and  dditered.  Demand, 
$4.79.  I.  D.  (sw.)  plff.  Adjourned  to  the  16th,  9  a.  m.  Sabv 
poena  for  deft.,  for  three  witnesses.  Plaintiff  appears.  Jud^' 
ment,  publichr,  for  the  plaintiff  for  four  dollars  and  aeven^ 
nine  cents.  Same  day,  execution  issued.  Returnable  Octofacf 
5th.  Execution  stayed  by  a  rule  on  the  plaintiff,  to  shoir 
cause  why  Uie  judgment  shall  not  be  opened,  in  consequent 
of  an  error  in  tne  subpoena  as  to  the  hour  of  meeting.  A4^. 
joumed  to  the  26th,  9.  a.  m.  Notified  the  plaintiff.  Fart^ai' 
appear.  September  26th,  adjourned  to  October  6th,  9  a.  a* 
Subp.  for  two  w.  for  defendant.  Parties  appear.  Adjd.  li 
the  10th,  9  A.  X.  October  8th,  issued  two  attachments  for 
F.  D.  and  I.  H^  defaulting  witnesses.  Parties  appear.  J.  JK 
(aff.)  and  I.  H.  (sw.)  for  plff.  Adjd.  to  3  p.  x.  Plaintif 
appears.  Rule  discharged,  and  alias  execution  bsaed,  Octo- 
ber 10th.    Returnable  October  30th. 

October  31st,  money  paid  into  office. 
Received  satisfaction. 

Signed,  No.  Noblx,  Atty.  for  PIamti£ 


Jonathan  Winebibbek 

vs. 

Tonkt  Sobersides. 


COSTS. 
JiuHee. 

Entering  aetion         .       .       .  2B 

Summons 20 

Return  and  o.  oath     ...  15 

Continuanoe       ....  10 

One  oath 10 

Trial  and  judgmeat  .  .00 

Bail 25 

OathofbaU        ....  10 

Execution 25 

Return 15 

Cbn«C(i5{0 

Serring  summons  .       .    25 

Mileage,  2  m.  oiroular  .    12 

BerTing  execution  .50 

Mileage,  2  m.  oiroular  .    12 

$3.04 


XII.  On  a  PROMISSORY  NOTE.  Juno  25th  1869, 
issued.  G.  Wallace,  c.  Returnable  July  1st,  10  to  11  a.  aJ 
Served  on  deft,  on  oath,  by  producing  to  him  the  original 
summons,  and  informing  him  of  the  contents  thereof.  Partiei: 
appear.  Debt,  as  indorser  of  a  promissory  note  drawn  by  S. 
Brady,  dated  March  16th  1869,  at  90  days,  for  $40.  Deraandu 
$40.  Adjourned.  Parties  appear.  Adjd.  to  16ih,  4  p.  ^ 
Parties  appear.  F.  T.  (sw.)  plff.  Judgment,  publicly,  §m 
plff.  for  forty  dollars.  J 

August  6th,  I  become  absolute  bail  in  $85  for  stay  of  ex^ 

cution.    Bail  justified  on  oath.  i 

Signed,  Geo.  Laws.  No.  118,  Lawrence  Sk  ^ 

August  21st  1869.     For  a  valuable  consideration,  I  transM 

to  F.  Tpms,  all  the  right,  &c.,  of  the  plaintiff  to  this  judfi 

ment,  &c.  T 

Si^ed,  Job  Jones,  Atty.  for  the  Plain tiC  j 

Execution,  issued  January  25th  1870.    Returnable  Febfi^ 
ary  15.    Interest,  $1.20.    Ret'd  ''  no  goods." 


Jahes  Graspall, 
to  the  use  of  Joe  Jones, 

vs, 
Theodore  Jehinoson. 


COSTS. 


Entering  aetion 
Summons     .       .       .       . 
Return  and  oath  of  oonst. 
Continuanoe 
Disoontinuanoe  . 

OomlabU. 
Serring  summons 
Mileage,  2  m.  oiroular 


.  29 

.  20 

.  15 

.  10 

.  10 


$1.17 


XIII.  Civil  suit.  May  7th  1870,  sums,  issued.  D.  R., 
const.  Ret.  May  13th,  10  to  11  a.  m.  Served,  on  oath,  o^ 
deft.,  by  producing  to  him  the  original  summons,  and  in  form* 
ing  him  of  the  contents  thereof.  Parties  appcOur  May  V6ilL 
Debt,  goods  sold  and  delivered,  $39.31.  Interest,  $7.  Dema 
$46.31.  Adjd.  to  the  15th,  9  a.  m.  Parties  appear, 
produces  an  order  under  seal  of  the  court  of  common  pl< 
of  Phila.  county,  dated  March  13th  1870,  stating  that  1 
deft,  having  exhibited  to  the  court  the  consent  in  writing  of  I 
majority  in  number  and  value  of  his  creditors,  the  said  co — 
order  that  he  be  released  from  all  suits,  &c.,  for  any  debt  < 
tracted,  or  cause  of  action  created  previously,  and  that  he  1 
discharged  for  seven  years  therearter.  Whereupon  the  pli 
withdrew  his  suit,  and  paid  the  costs. 
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Form  of  a  summons  for  a  penalty  fob  having  issued  a  small  note  in  the 

nature,  &c.,  of  a  bank  note. 
Cnr  OF  PHILADELPHIA,  ss. 

The  Commonwealth  of  PemuylTaiiU, 

To  the  Constable  of  the  Eighth  Ward,  or  to  the  next  Constable  of  the  said  city  most 
ttOTeoient  to  the  defendant,  greeting : 

Toa  are  hereby  commanded  to  summon  Job  Ox,  president  of  the  X.  T.  and  Z.  Savings 
fagtitation,  to  be  and  appear  on  the  first  day  of  May  1870,  between  the  hours  of  eight 
tod  nine  o^cIock  in  the  forenoon,  before  J.  b.,  one  or  our  aldermen  in  and  for  the  said 
otf,  to  answer  John  Leo,  who  sues  as  well  for  himself  as  for  the  ^ardians  of  the  poor 
•f  die  city  of  Philadelphia,  for  a  penalty  of  five  dollars  for  a  violation  of  an  act  of 
MMmbly,  passed  April  12th  1828,  concerning  small  notes. 

Witness  our  said  alderman,  at  Philadelphia,  who  hath  hereunto  subscribed  his  name 
mi  affixed  his  seal  the  26th  day  of  April,  in  the  year  of  our  Lord  1870. 

[Alderman's  Office,  No.  36  S.  Sixth  St.]  J.  B.,  Alderman,     [seal.] 

Indorsed,  "  Served  on  the  defendant,  April  27th  1870,  by  producing  to  him  the  original 
•uimons,  and  informing  him  of  the  contents  thereof. 

**  Georox  Wallacx,  Constable,  May  1st." 


JoBx  Lio,  who  sues  as 
▼ell  for  himself,  as  the 
guardians  of  the  poor 
of  the  city  of  Philadel- 
phia, 

Jw  Ox,  president  of  the 
X.  Y.  and  Z.  savings 
institution. 


ArtioL 


4ric2oatl»      . 

BwiMUMe  oTnit 


1 2  nbp.  bjr  eopj    .       .  90 

i,SH.eire«lAr  .  18 

msiam      ...  90 

!,  5  m.  eiroiUar       •       .  90 


XIV.  For  a  penalty  for  issuing  a  small  note.  April 
26th  1870,  summons  issued.  G.  Wallace,  c.  Returnable  May 
1st,  8  to  9  A.  M.  Served,  on  oath,  on  the  deft.,  by  producing 
to  him  the  original  summons,  and  informing  him  of  the  con- 
tents thereof.  Parties  appear.  Subpoena  for  two  witnesses 
for  plff.  Plff.  complains  tnat  the  deft,  has  violated  the  pro- 
visions of  the  Ist  and  2d  sections  of  an  Act  of  Assembly  passed 
April  12th  1828,  entitled  "  An  act  oonceming  small  notes  and 
the  payment  of  money,"  by  having  issued,  or  caused  to  be 
issued,  a  note  or  ticket,  purporting  to  be  a  note  or  ticket  in 
the  nature,  character  and  appearance  of  a  bank  note,  for  a 
less  sum  than  $5,  to  wit,  for  50  cents,  whereby  he  has  incurred 
a  penalty  of  five  dollars,  which  plff.  claims.  Plff.,  by  his 
counsel,  H.  H.,  Esq.,  asks  that  this  suit  and  two  other  suits, 
between  the  same  parties,  now  pending  before  the  same  alder- 
man, for  a  similar  offence,  may  be  consolidated,  which  request 
the  alderman  declines  to  comply  with,  as  beings  against  the 
letter  and  spirit  of  the  act  of  assembly.  T.  v.  (sw.)  plff. 
S.  P.  (aff.)  Adj'd  to  the  4th,  8J  a.  m.  Parties  appear.  The 
alderman  publicly  declares  that  the  deft,  is  convicted,  and 
gives  judgment  for  the  plff.  for  five  dollars.  Same  day,  exe- 
cution issued.  Returnable  May  24th.  May  26th,  received  a 
certiorari  from  the  court  of  common  pleas.  Same  day,  super- 
seded the  execution  and  made  a  return  to  the  certiorari. 


Avos  Paiktbr 


AUON  PENNTrUfDER. 


XV.  CiTiL  SUIT.  Set,  fa,  issued  7th  October  1869.  D. 
Ritteuhouse,  o.  Returnable  the  14th,  at  9  to  10  o'clock,  a.  m., 
requiring  Aaron  Pennyfinder,  the  landlord,  to  appear  and 
show  cause  why  the  just  account  of  his  tenant,  Amos  Painter, 
should  not  be  set  off  against  his  claim  for  rent.  D.  R.,  c.  (sw.) 
served  by  leaving  a  copy  at  the  dwelling-house  of  the  deft.,  in 
the  presence  of  one  of  his  family.  And  now,  14th,  parties 
appear,  and  plaintiff  claims  to  off-set  his  just  account  of  $5C 
for  godds  sola  and  delivered  to  defendant,  against  his  demand 
for  rent  of  $87.50.  On  hearing,  off-set  allowed  and  rent  ad- 
judged) balance  due,  $37.50.  Defendant  agrees  to  accept  the 
amount  adjudged  to  be  due,  which  is  paid  into  office.  Received 
the  sum  of  $37.50,  in  full  of  rent  due  to  the  first  inst. 

Signed,  Aaron  PiNirrFurDXR. 
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Jacob  Faithful 

vs. 

Peter  Simple. 

COSTS. 

Justice. 

.    J5 

Summona     . 

.  ao 

B«tarn  ftnd  o.  oath     . 

.    U 

ContloaanM 

.    10 

Two  oaths   . 

.    » 

Tiro  oontinnukOM 

.    90 

One  oath      . 

.    10 

ConiiDoanoa 

.    10 

Trial  and  mdgm«iifc  . 
Bail      .    ^.       .       . 

.    50 
.    S5 

TTaoaeript 

Notice  ofrnU      .       . 

.    40 

.    10 

Cootinoanea 

.    10 

Appeal,  Jto. 

.    60 

Traneoript  for  pUinUff 

.    40 

Kxeoution    .       .       . 

.    25 

Retani 

.    W 

Batiiteeiioa        .       . 

.    10 

OmatahU, 

.    2S 

Mileage,  2  m.  eirenUr 

.    U 

Berving  execution      . 

.    BO 

MUeage,2m.oiroiilar 

.    12 

$ft.04 


XVI.  CiTiL  SUIT.  June  19th  1870,  summons  issued.  G. 
Wallace,  o.  Returnable  June  25th,  9  to  10  a.  m.  S^red  a 
cop;f  at  defendant's  dwelling  in  the  presence  of  one  of  his 
family,  on  oath.  Parties  appear.  Adid.  to  the  26th,  11  a.  ■. 
Parties  appear.  Debt,  work  and  labor  done,  and  serrices 
rendered  in  the  sale  of  certain  real  estate.  Demand,  $14.50. 
J.  R.  (sw.)  plff.  W.  E.  (sw.)  plff.  Adjd.  to  the  27th,  10  a.  ». 
Parties  appear.  Adjd.  to  the  28th,  10  a.  m.  Parties  appear. 
A.  L.  (sw.  j  deft  Adjd.  to  the  1st  Julyt  9  a.  m.  Parties  i^[>pear. 
Judgment,  publicly,  for  the  plaintiff  for  fourteen  dollars  and 
fifty  cents. 

July  19th,  I  become  absolute  bail  in  $30  for  stay  of  execu- 
tion. Signed,        Michl.  Ba&rt,  No.  479  N.  2d  st 

July  20th,  transcript  for  defendant  July  ^Zd,  rule  on 
plaintiff  to  show  cause  why  bail  for  an  app^  shall  not  be 
entered  as  of  the  19th  inst.,  bail  for  stay  of  execution  having 
been  put  in  by  mistake,  as  appears  from  the  affidarits  of  de- 
fendant and  his  bail,  filed  in  tnis  office.  Rule  returnable  July 
25th,  12  M.  Plaintiff  notified.  Plaintiff  appears ;  defendant 
does  not  appear.  Rule  dismissed.  Same  day  another  role 
granted  on  tne  plaintiff,  returnable  July  27th,  12  m.  Notified 
plaintiff.  Parties  appear.  Adjd.  to  the  29th,  12  m.  Pardes 
appear,  and  on  hearing,  the  defendant  allowed  to  enter  bail 
for  an  appeal  as  of  the  19th  of  July.  Same  day,  transmpt 
for  defeuaant  September  28th,  transcript  for  plaintiff.  Same 
day,  received  a  certificate  from  the  protnonotfuy  of  the  coart 
of  common  pleas  that  no  appeal  in  this  case  had  been  fil^ 
Execution  issued,  September  28th.    Returnable,  October  18th. 

Money  paid  into  office. 

Received  satisfaction. 

Signed,  Jacob  FAirnrrL. 


Rush  Runny 

w. 

KiLLI  KiLLINGSWORTH. 

COSTS. 

JvsHe$, 

Entaring  aetloii 

.    S5 

Summona     .... 

.    SO 

Return  and  oatti 

.  u 

Role  to  refer       .       .       • 

.    10 

Rale  of  referenoa 

.    15 

Notice  to  refereea      . 

.    SO 

NaUoe  to  partiea        .       . 

.    90 

Continuance 

.    10 

Notice  to  partiaa 

.  ao 

2d  role  of  referenea  , 

.    10 

Notice  to  referees      . 

.    90 

Notice  to  parties 

.    SO 

Entering  rept.  and  judgment 

.    16 

Continuance 

.    10 

Beceiring  and  pajing  oyer 

.    60 
.    10 

Cotutabh. 

Serring  snma. 

.    26 

Mileage,  Sin.cironlar       . 

.    18 

Serving  3  notices  on  the  raft- 

rees  twice,  2A  cents  aaoh 

IM 

MUeage,  18  m.  circular 

1X» 

$0.41 


XVII.  Civil  suit.  June  6th  1870,  summons  issued.  J. 
Walker,  c.  Returnable  the  12th,  at  3  to  4  p.  m.  Served,  on 
oath,  by  producing  to  the  deft,  the  original  summons,  and  in- 
forming him  of  the  contents  thereof.  June  12th,  parties  appear. 
Debt  goods  sold  and  delivered  and  money  lent.  Demand. 
$55.40.  Parties  agree  to  submit  all  matters  in  Tariance  to 
J.  M..  J.  y.  and  J.  K.,  to  meet  June  19th,  4  p.  m.,  at  plain- 
tiff's nouse.  June  23d,  received  the  report  of  the  arbitrators. 
Notified  the  parties  to  appear  June  z9th,  10  a.  m.  Parties 
appear.  Arbitrators  report  that  they  find  for  the  plaintiff 
$50.  Parties  agree  that  the  award  shall  be  sent  back  to  the 
same  arbitrators.  Adjourned  to  July  8th,  10  a.  m.  July  3d, 
receiyed  report  of  the  arbitrators  awarding  plaintiff  $50. 
July  5th,  notified  parties  to  appear,  &o,  July  7th,  12  m., 
parties  appear  and  agree  to  set  aside  the  award,  and  to  refer 
all  matters  in  dispute  to  J.  W.,  J.  0.  and  J.  K.,  and  that  their 
award  shall  be  nnal  and  conclusive.  Arbitrators  to  meet  on 
the  10th  inst,  at  5  p.  m .,  at  J.  K.'s  house.  July  14th,  referees 
file  report.  July  16th,  notified  parties  to  appear  July  18th, 
9  A.  M.  Parties  appear  the  l^th,  9  a.  m.  Re&rees  find  for  the 
plaintiff  forty  dollars.  Judgment  for  the  plaintifi^  on  report 
of  the  referees,  for  fortf  dollars. 

Same  day,  money  paid  into  office. 
Received  satisfaction. 

Signed,  Kills  Killings  worth. 
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SnPHXN  ASHTVB 

vs, 
Babitabt  Bsazisb. 


Iharinng  sad  pajing  c 


lBhi(«.  S  B.  drevlar 
BzM  vitasaM*  for  plfL, 


$4^ 


John  Thoxpsok,  for  the 
use       of       Abraham 

SpEINGUPy 

vs, 
IxGRAH  Instep. 


COSTS. 


'   f«amda« 

B««XB  aad  «.  e*th  . 

1^M«  and  jodcBtiit  . 

I.  ford^  .  . 


•»"»«■ 

XQesfe,  4  m.  eirralar 
Btmac  tzc««ttoB 
IBtaace,  4  m.  cimlar 


S3. 18 


XVin.  Civil  suit.  July  9th  1870,  summons  issued.  J. 
Walker,  o.  Returnable  Jul^  25th,  9  to  10  a.  m.  Served  on 
the  deft,  on  oath,  by  producing  to  him  the  original  summons, 
and  informing  him  of  the  contents  thereof.  Tarties  appear. 
Debt,  horse  and  gig  hire,  Sept.  1869,  $9 ;  horse  hire,  March 
31st,  $1 ;  demand,  $10,  and  90  cents  interest  Adjd.  to  the 
24th,  9  A.M.  Parties  appear.  J.  J.  (sw.)  plff.  J.  D.  (sw.)  deft. 
Adjd.  to  the  1st  August,  9  a.  m.  Subpoenas  for  plff.  for  two 
witnesses.  Parties  appear.  Adjd.,  by  consent  of  partiee,  to  the 
2d,  8  A.  M.  Parties  appear.  W.  B.  (sw.jplff.  J;  D.  (sw.)  plff. 
J.  W.  (aff.)  deft.  D.  J.  (sw.)  deft.  J.  W.  (sw.)  to  the  service 
of  a  subp.  at  the  dwelline-house  of  A.  Z.,  to  attend  as  a- wit- 
ness for  plff.  Plff.  prays  &at  an  attachment  may  issue  against 
the  said  A.  Z.,  which  the  magistrate  refuses,  there  being  no 
proof  that  the  subpoana  had  been  personally  served  on  the  said 
A.  Z.  Adjd.  to  the  8th,  11  a.  m.  Adjd.,  by  consent  of  parties, 
to  the  9th,  11  A.  M.  Subp.  for  two  witnesses  for  deft.  Parties 
a|)pear.  Plff.  puts  in  a  further  claim  for  $3.50,  for  money  paid, 
hud  out  and  expended  to  deft.^s  use.  F.  H.  (sw.)  plff.  f,  W. 
(sw.)  deft.  Adjd.  to  the  11th,  10  a.  m.  Plff.  appears.  Judg- 
ment, publicly,  for  the  plff.,  for  five  dollars  and  eighty-two  cents. 

Money  paid  into  office. 

Received  satisfaction. 
Signed,  Joseph  Grat,  Atty.  for  Plff. 


XIX.  Civil  suit.  May  24th  1870,  summons  issued.  G. 
Wallace,  c.  Returnable  May  30th,  10  to  11  a.  m.  Served,  on 
oath,  on  the  deft.,  by  producing  to  him  the  original  summons,  and 
informing  him  of  the  contents  thereof.  Parties  appear.  Debt 
as  per  J.  T.^s  assignment,  dated  June  11th  1868,  or  a  claim  on 
the  deft,  for  work  and  labor  done.  Demand,  $61.  The  assign- 
ment is  produced  before  the  alderman  by  deft.,  agreeably  to 
noticegiven  by  plaintiff.  The  agreement  between  J.  T.  and 
J.  S.  W.,  dated  September  15th  1867,  given  in  evidence.  De- 
fendant admits  that  there  is  money  of  J.  T.'s  in  his  hands, 
sufficient  to  pay  the  demand,  but  pleads  that  attachments  have 
issued  out  of  the  district  court  of  the  city  and  county  of 
Philadelphia,  which  attachments  have  been  issued  since  the 
assignment  and  notice  to  the  defendant.  On  hearing,  judg- 
ment, publicly,  for  the  plaintiff  for  sixty-one  dollars.  June 
28th,  transcript  for  defendant.  Execution  issued  June  29th. 
Returnable  July  19th. 

Money  paid  into  office. 

Received  satisfaction. 

Signed,  Abraham  Springup. 


Mant  Thousands 

vs. 
SoMX  Hundreds. 


Ss- 


JEingt,  4  m.  eirenlar 
SRTiag  •zceotioa 
Kkifi.  liB.«ln«lar 


.  28 

.  20 

.  15 

.  25 

.  25 

.  15 


.  25 

.  24 

.  50 

.  6 

tLSi 


XX.  Civil  suit.  Summons  issued  5th  December  1870. 
D.  Rittenhouse,  c.  Returnable  10th,  9  to  10  a.  m.  Constable 
returns,  on  oath,  "  Served,  on  defendant,  by  producing  to  him 
the  original  summons,  and  informing  him  of  the  contents 
thereof,  6th  December  1870,"  and  now,  10th  of  December, 
the  defendant  appears,  and  the  plaintiff  not  attending  to  sub- 
stantiate his  claim,  the  defendant  asks,  and  the  justice  grants, 
a  judgment  of  nonsuit,  with  fifty  cents  for  defendant's  reason- 
able costs  and  trouble  in  attending  the  suit.  Same  day,  exe- 
cution issued  for  costs,  and  returned  with  the  defendant's 
receipt. 

Costs  paid  into  office. 
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Joel  Math i as 

vs. 
Buck  Meters, 
Bail  of  High  Town 
stay  of  execution. 


for 


COSTS. 
Jiutiee. 

Enteriag  aotioB         .       .       •  S5 

8ci.fa. » 

Retorn  and  otAh  of  o.  .15 

Trial  and  judgment  ...  50 

Execution 25 

Return 15 

BatiafiMUoA        ....  10 

OoMtabU. 

8«TTiniE  mL  fk.  penottallj        .  20 

One  mile  oironlar      ...  6 

Serving  ezeevtio&      ...  50 

Mileage 6 

$2^ 


XXI.  Civil  suit.  Sci.  fa.  issued,  15th  April  1870.  J. 
Clapp.  Jr.,  0.  Returnable  27th,  at  9  to  10  a.  k.  Returned, 
servea,  on  oath,  on  deft.,  by  producing  to  him  the  original 
writ,  and  informing  him  of  the  contents  thereof,  15th  of  April; 
and  now,  27th  of  April,  parties  appear.  Plff.  claims  175. 
Debt,  interest  and  costs  due  on  a  recognisance  of  bail,  dated 
May  7th,  a.  d.  1869,  on  the  docket  of  Justice  MiUs.    Reoor^,  | 

Sroduced,  and  judgment,  publicly,  for  plflf.  for  seventy-fini' 
ollars.    Same  aay,  execution  issu^.    Returnable  May  17tb.- 
Constable  returns,  ^*  levied  on  one  horse  and  wagon ;  sold,  and 
proceeds  of  sale  paid  into  office." 
Received  satisiaction  of  judgment  and  costs. 

Signed,  Joel  Mathias. 

May  17th,  original  judgment  marked  to  the  use  of  Back 
Meyers.  May  18th,  paid  to  defendant  $10.76,  being  the  overplus 
of  the  proceeds  of  the  sale,  paid  into  office  by  the  constable. 

Received  $10.76. 

Signed,  Buck  Meters 


Moses  Neidat 

tw. 
Anthony  Jolt. 


COSTS. 
Ju$Hee. 
Entering  action 
Snmmona 
Retam  and  oath 
Judgment  oonfuMd 
Entering  bail 
Notice  of  rule 
One  oath 
Continuance 
Two  oatha    . 
Execution   . 
Return 

Two  witneeies 
Mileage,  ea.  3  m.  eirenUur 

CoiutablB. 
Serring  aummona 
Mileage,  2  m.  circular 
Serving  notice  on  plflT. 
Mileage,  2  m.  oironlar 
Serring  execution 
Mileage,  2  m.  oironlar 


$4.04 


XXII.  Civil  suit.  June  8th  1869,  summons  issued.  J. 
Clapp,  Jr.,  const  Returnable  the  14th,  at  16  to  11  a.  m.  Re- 
turned, on  oath,  served  on  the  deft,  by  producing  to,  him  the 
original  summons,  and  informing  him  oi  the  contents  thereof, 
the  10th  inst  June  14th,  parties  appear.  Debt,  promissory 
note,  dated  April  4th,  I860,  on  demand,  for  S35.50.  Judgment 
by  consent  for  the  plaintiff  for  thirty-five  dollars  and  fiftr  cents. 
Same  dajr,  I  became  absolute  bail  in  this  case  in  $75,  for  stay 
of  execution.  Signed,  J.  Laws,  No.  20  Bear  St 

September  3d,  rule  on  plaintiff  to  show  cause  why  the  bail 
shall  not  be  stricken  off,  the  defendant  being  dead.  Served 
a  notice  on  plaintiff,  returnable  September  6th,  12  m.  Parties 
appear.  J.  W.  (sw.)  plff.  Adjd.  to  the  7th,  3  p.  m.  Parties 
appear.  W.  W.  (sw.)  plff.  J.  N.  (sw.)  plff.  Rule  discharged. 
Dec.  15th,  execution  issued.  Returnable  Jan.  4th  1870. 
Settled  on  the  execution,  as  appears  by  plff.'s  receipt  Costs 
paid  into  office. 


WicKEREE  Wiggins 

vs. 

Caspar  Phtsick. 


costs. 

Jtwtiee. 
Entering  action . 
Snmmona  .       . 

Return  and  o.  oath 
One  oath 

Suhpona,  3  wltaeiMS 
Three  oaths 
Continuance 
One  oath 
Continuance 
Trial  and  judgment  . 
Execution    . 
Return 

CoHtlable. 

Serving  aummona 
Mileage,  2  m.  circular 
Serving  execution     . 
Mileage,  4  m.  oironlar 


$3.61 


XXIII.  Civil  suit.  Sept  22d  1870.  Summons  issued. 
G.  Wallace,  o.  Returnable  Sept  28th,  10  to  11  a.  h.  Served, 
on  oath,  by  a  copy  left  at  the  dwelling-house  of  deft.,  in  die 
presence  of  one  of  his  neighbors.  Sept  28th,  parties  appear. 
Debt,  money  paid  into  the  T.  W.  B.  society,  and  divided  bv 
defendant,  as  one  of  a  committee  of  said  society.  Demand, 
$5.75.  W.  S.  (sw.)  deft.  Subp.  for  plaintiff  for  three  wiv 
nesses.  M.  E.  (sw.)  plff.  E.  F.  (sw.)  plff.  G.  F.  (sw.)  deft 
Adjd.  to  the  3d  October,  9  a.  u.  Defendant  admits  $1.62), 
pleads  a  tender,  and  pays  into  office  $1.62),  and  the  costs  to 
this  time.  Parties  appear.  Adjd.  to  the  6th,  4  p.  v.  Parties 
appear.  G.  F.  (ex.)  M.  G.  (sw.)  deft.  Adjd.  to  the  8th,  4 
p.  M .     Parties  appear.    Judgment,  publicly,  for  the  defendant 

Execution  issued  October  26th,  by  order  of  defendant(a) 
Returnable  November  15th.  Costs  paid  by  plaintiff.  Received 
for  G.  F.  fifty  cents,  and  M.  G.  twenty-five  cents,  witness- 
money,  and  paid  it  to  defendant,  who  had  paid  the  witnesses. 


(a)  Where  the  judgment  is  in  favor  of  the 
defendant,  and  be  requesUs  an  execution,  as 
in   this  case,  to   issae  against  the  original 


plaintiff,  he  must  be  made  defendant,  and  ^ 
original  defendant  made  plaintiff. 
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Frisbt  Fribdlini 

vs. 

Augustus  Dirkhart. 


COSTS. 

EmtcriafMdea  ...    26 

Sftmnooa 20 

B*cani  »a4  o.  (Wth     ...    15 

T«oo«tt» au 

CuAtiBQJUlOe         ....     10 

S«bpa»a»  2  w.     .       .  .25 

Two  nmiha 20 

ContinoJUiM        ....    10 

Oa«  oth 10 

Trial  ABdjvdgmABt  .  .50 

AppMl,  traoaoript,  k«^    .       .    60 


Sfrrittf  •amtnoos 
MilMf*.  2  m.  eirevUr 
8«nriBc  two  rabpouuM 

MilMfs,  6  m.  clrenUr 


$3^ 


Joachim  Lex 
vs. 

AjflNlDAB  J0NE8« 


XXIV.  Civil  suit.  September  30th  1869,  summons  issued. 
G.  W.,  c.  Retainable  October  5thy  10  to  1 1  a.  m.  Served  on 
the  defendant,  bv  producing  to  him  the  original  summons,  and 
informing  him  oi  tne  contents  thereof,  on  oath.  Parties  appear. 
Debt,  one  quarterns  rent  ending  21st  September  1869.  De- 
mand, $43.75.  A.  L.  (aff.)  piff.  M.  L.  (sw!)  deft.  Adjd.  to 
the  7th,  10  A.  M.  Subp.  for  two  w.  for  plff.  Parties  appear. 
Adjd.  to  the  8th,  8^  a.  m.  Parties  appear.  Plff.*  desires  to 
amend  his  claim  by  demanding  $4.81,  money  laid  out  and 
expended  for  deft.  £.  B.  (sw.)  deft.  M.  A.  (sw.)  deft.  Adid. 
to  the  10th,  8i  a.  m.  Parties  appear.  M.  K.  (sw.)  plff.  W. 
S.  (sw.)  nlff.  Deft,  claims  a  set-off,  for  goods  sold  and  deli- 
vered, of  %S.  W.  L.,  re-examined.  Adjd.  to  5  p.  m.  Parties 
appear.  J.  H.  (sw.)  plff.  The  deft,  tenders  to  the  plff.  a 
judgment  for  $12.09.  which  plaintiff  refuses  to  accept.  Judg- 
ment, publicly,  for  the  plff.  against  the  deft,  for  forty-seven 
dollars  and  fifty  cents.  OctoW  24th.  plff.  desires  deft,  to  be 
credited  for  $25,  paid  this  day  to  plff.  by  deft  Defendant 
appeals. 

October  26th,  I  become  bail  in  this  case,  in  $100,  conditioned 
for  the  payment  of  all  costs  accrued,  or  that  may  be  legally 
recoverea  against  the  appellant. 

Signed,  M.  Wright,  Girard  Place,  No.  200. 

November  9th,  Transcript  for  defendant 


XXY.    FOBM  OF,  AND  THE  PROOEEDINQS  ON,  A  BULE  TO 
SHOW  CAUSE,  &0. 

Before  G.  H.,  a  justice  of  the  peace,  Vincent  township, 
Chester  county.  May  10th  1869. 

Sir, 

The  defendant  in  this  case  has  this  day,  10th  of  May  1869, 
taken  a  rule  on  ^ou  to  show  cause,  if  any  you  have,  why  his 
plea  of  freehold  in  this  case  shall  not  be  admitted,  and  the  exe- 
cution stayed.  I  have  appointed  the  13th  of  May  inst.,  at  10 
o'clock,  A.  M.,  at  my  office,  in  Vincent  township,  for  the  return 
of  this  rule,  at  which  time  and  place  you  are  requested  to 
attend. 

Yours,  respectfully, 

G.  n.,  Justice  of  the  Peace. 

To  Joachim  Lee,  Plainfiff,  West  Chester. 

The  rule  being  handed  to  the  constable,  who  has  the  execu- 
tion, he  is  required  to  serve  it,  and  make  return  of  the  service, 
in  the  same  manner  as  he  would  a  summons,  save  only  as  to 
Htm,  He  will,  as  in  the  case  of  a  summons,  indorse  on  tlie 
rule  the  time  and  manner  of  the  service,  &o.,  and  return  it,  on 
oath  or  affirmation.  If  the  parties  appear,  the  defendant  is 
called  upon  to  exhibit  his  deed,  or  other  satisfactory  evidence 
of  his  bein^  a  freeholder ;  which  having  done  to  the  satisfac- 
tion of  the  justice,  and  paid  the  costs  of  the  execution  and  the 
rule,  his  plea  of  freehold  is  recorded  on  the  docket  of  the  jus- 
tice, the  execution  is  stayed,  and  the  defendant  b  allowed  the 
stay  of  execution  which  the  law  allows  for  the  amount  of  the 
jua^ent  against  him.  If  the  plaintiff  do  not  appear,  the 
justice,  being  satisfied  as  to  the  service  of  the  rule,  should 
enter  upon  die  inquiry,  and  act,  in  every  respect,  as  if  the 
plaintiff  were  present 

After  what  has  already  been  said  in  relation  to  keepine  the 
docket,  it  may  be  superfluous  to  remark,  that  everything  aone, 
in  relation  to  the  rule,  should  appear  on  the  record.  The  fol- 
lowing would  be  a  sufficient  entry  on  the  docket : — '*  May  10th, 
defendant  takes  a  rule  on  plaintiff  to  show  cause,  if  any  he 
has,  why  the  defendant  shall  not  be  admitted  to  plead  his  free- 
hold, and  stay  the  execution.  Rule  returnable  Mi^  13th,  10 
A.  M.  Served,  on  oath,  on  plaintiff,  personally,  May  13th. 
Parties  appear.  Defendant's  plea  of  freehold  is  admitted ;  the 
rule  made  absolute,  and  the  execution  stayed."  . 
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Mothtt  'Entxm,  in  Cttmtnal  Cases. 


I.  ConspinMj  and  forgery. 
II.  Assault  and  battery. 

III.  Assisting  a  thief  to  escape. 

IV.  For  peijury. 


y.  Malicious  mischief,  &c. 
TL  Rioting  at  an  election. 
VII.  Larceny. 
VIII.  Assaulting  and  threatening,  &e. 


GoMMOinrXALTH 

vs. 
George  Matson. 


COSTS. 
Ju$H(e. 
Inrormatioa  and  Oftth  (a) 
Docket  entry      . 
Wamiit 
Examination,  Ao. 
One  oath 
Continnanoe 
Ono  oath 
Coatinnanoa 
Two  rabpoenaa    . 
Two  oatha    . 
O>ntinaanoa 
Foarsnbpanaa  . 
Two  aabpcsnaa    . 
Three  oatha 
Couttnaanoe 
Recognieanea  of  deft. 
Reoog.  of  proa,  and  witnai 

Coiutabh. 
Exacntinv  warrant    . 
Mileage,  2  m.  oironlar 
Serving  2  subp.  hy  oop/ 
Mileage,  4  m.  oironlar 


$6.14 


I.  April  25th  1867,  warrant  issued,  D.  Moody,  c,  on  tiia^ 
afifirmation  of  T.  L.  Q.,  charging  the  defendant  with  hamg 
conspired  illegally  and  fraudulently  to  make  sale  oi,  and  W 
issue  notes,  purporting  to  be  under  the  seal,  and  issued  by  the 
authority  of  the  Tinicum  Loan  Company,  of  the  State  of  Fenii* 
STlvania,  with  intent  to  cheat  and  oefraud  the  said  company. 
April  26th,  defendant  brought  up.  G.  D.  (aff.)  Bail  required, 
$10,000.  Defendant  and  G.  H.  each  held  in  $10,000  for  de- 
fendant's appearance.  Adjourned  to  4  p.  m.  Parties  appear. 
G.  L.  few.)  Recognisance  renewed,  for  defendant's  appeannoe 
from  aay  to  day.  Adjourned  27th,  4  p.  m  .  Two  subpcenas  for 
commonwealth.  F.  E,  (sw.J  c.  G.  H.  (aff.)  c.  D.  Moody 
sw.  to  the  personal  service  or  the  subpoenas  on  the  de&ulting 
witnesses.  Attachments  prayed  for  against  L.  M.  and  P.  R»i 
defaulting  witnesses.  Adjourned  May  1st,  4  p.  m.  Tm%\ 
attachments  and  four  subpoenas  issued  for  the  oommonwealtft 
Two  subpoenas  issued  for  commonwealth.  Parties  appear.  J. 
F.,  F.  R.  and  J.  M.  (sw.)  May  3d,  5  p.  m.,  parties  appeal;: 
Adjourned  30th,  5  p.  m.  Parties  appear.  Bui  required  from 
the  defendant  in  $5000,  for  his  appearance  at  the  next  ooni 
of  quarter  sessions,  to  answer  the  charge  of  a  conspiracy  to! 
cheat  and  defraud  certain  corporations  and  indiridaals;  and 
also  in  the  further  sum  of  $5000,  to  answer  the  charee  of 
forgery,  and  transferring  certain  certificates  of  loan  ana  cer»l 
tificates  of  stock,  in  the  name  of  divers  persons  and  corpoi»>{ 
tions,  which  he  was  not  authorised  to  transfer. 

George  May  son,  659  Walnut  St. )  each  held  in  the  sum  of  I 

John  Jones,  796  Chestnut  St.  J  $10,000,  that  the  defend- 
ant shall  appear,  &c.,  at  the  next  court  of  quarter  sessions,  t» 
answer,  Ac.,  and  not  depart  the  court  without  leave,  &o. 

The  prosecutors,  and  the  several  witnesses  for  the  oommoa^ 
wealth,  t^wit,  A.  B.,  G.  H.,  J.  F.,  &o,,  each  held  in  $1000  tl 
appear  and. testify,  &c. 

Returned  November  4th,  to  the  court  of  quarter  sessions. 


COKMONWIALTR 

vs, 
Timothy  Wagon. 


COSTS. 
Ju*tic9. 
Information,  Jbo. 
Docket  entrj 
Warrant 
Examination,  fto. 
One  oath 
Continnanoe 
Subpcena,  2  witaeuaa 
Reoognisaaoa  of  deft. 
Recognliaaoe  of  witaoMai 

ObnttetbU. 

Exeonting  warrant  . 
Mileage,  2  m.  oironlar 
Serring  a  anhp.  bj  oopy   . 
Mileage,  6  m.  oironlar      . 


.  40 

.  SO 

.  40 

.  24 

.  10 

.  10 

.  25 

.  W 


$s.8a 


n.  May  31st  1867,  warrant  issued,  G.  Wallace,  o.,  on  tht 

oath  of  Debh.  Fox,  chargine  defendant  with  having,  with  othezi 

unknown,  forcibly  entered  the  house,  broken  the  fumitoiSi 

and  carried  away  wearing  apparel  and  two  $10  bank  notes,  tfal 

property  of  deponent ;  and  with  having  committed  on  her  sa 

assault  and  battery,  on  the  27th  May  inst.    June  5th,  defend 

ant  appears.    D.  F.  (sw.)    Bail  required,  $500.     Defendaal 

and  Ld.  Haws  each  held  in  $500,  that  the  defendant  shall  so 

pear  at  this  office  June  15th,  12  n.    Parties  appear  June  15m 

Adjourned  to  the  18th,  12  n.    Subpoenas  two  witnesses  fiif 

defendant.     Parties  appear.    $500  bail  required. 

Timothy  Wagon,  No.  834  Spruce  St )  each  held  in  $500  thi^ 

James  Uorncob,  10  Magnolia  St.      )  the  defendant  shall  afl 

pear  next  court  of  quarter  sessions,  Soo.  [of  the  proper  countnj 

Debh.  Fox,  No.  36i  Gray's  Court,  held  in  $250  to  testify, « 

Returned  Deo.  20th,  to  the  court  of  quarter  sessions. 


(a)  For  the  information  the  justice  is  en- 
titled to  two  cents  for  every  ten  words,  and 
ten  cents  for  the  oath.    The  charge  for  this 


service  must  depend  upon  the  length  of  Ih 
information. 
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COMMONWKALTH 
VS. 

Enoch  Kxozik. 


COSTS. 


$1M 


III.  JnDe  17th  1867,  defendant  brought  up.  J.  Clapp,  Jr., 
0.,  on  the  oath  of  whom  defendant  is  charged  with  haying 
furnished  money,  and  otherwise  aided  and  abetted  Jno.  Moore, 
alias  0.  Power,  charged  with  larceny,  in  making  his  escape 
from  deponent,  a  constable  of  the  city  of  Philadelphia,  who 
was  taking  him  under  a  commitment  to  Moyamensing  prison. 
Bail  required,  $300.  Defendant  committed  to  the  county 
prison. 

J.  Clapp,  Jr.,  178  Vine  Street,  held  in  |100,  to  testify,  &o. 

Returned  to  the  July  sessions. 


Commonwealth 

vs. 
Datid  Caryzr. 


COSTS. 


r  m.  eimlar 

>amnitm«Bt 

ttSm.  eiromlar 


.  60 

.  42 

.  M 

.  18 

$100 


IV.  Aueust  1st  1870,  warrant  issued.  J.  Crawford,  c,  on 
the  oath  of  Geo.  Laws,  charged  the  defendant  with  bavins,  on 
his  examination  before  Judge  Jones,  sitting  as  a  judge  of  the 
Insolvent  Court  in  October  1869,  falsely  and  maliciously 
sworn,  for  the  purpose  of  cheating  and  defrauding  his  creditors, 
in  relation  to  silk  and  far  hats  and  bonnets ;  which  hats  and 
bonnets  he  falsely  swore  had  been  damaged  and  sold  in  Florida, 
for  an  inconsiderable  sum ;  whereas,  in  truth,  the  said  hats, 
Ac.,  are  now  in  Philadelphia,  and  never  were  in  Florida,  and 
are  not  damaged.  Same  day  defendant  brought  up.  T.  L. 
(sw.)    Bail  $500.    Defendant  committed  to  the  count;f  jail. 

G.  Leony,  of  Penn  Township,  held  in  $250  to  testify  next 
court  of  quarter  sessions. 

Returned  to  the  September  sessions,  &c. 


COHVOKWIALTH 

VS. 

Edward  Wild. 


COSTS. 


m  prO0MVMV 

tUtndamk 


MM 


V.  September  16th  1869.  Warrant  issued.  J.  Walker,  c, 
on  the  oath  of  J.  F.  Bandanna,  charging  defendant  with  having 
maliciously  torn  down  the  fruit  trees,  and  carried  away  the 
fruit  from  the  premises  of  deponent,  and  with  having  placed 
in  the  passers  of  deponent's  bouse  ordure  and  other  offensive 
matter.  Defendant  brought  up  September  23d.  J.  F.  B.  (sw.) 
Bail  required,  $100. 

Geo.  Perry,  No.  700  Chestnut  St. )  each  held  in  $100  that 

Ed.  Wild,  78}  Fifth  St.  j  the  defendant  shall  ap- 

pear at  the  neiU>  court  of  quarter  sessions,  &c. 

J.  F.  Bandanna,  900  Chestnut  St,  held  in  $50  to  testify,  Ac. 

Returned  to  the  October  sessions. 


COHHONWIALTH 
VS. 

.  G.  LroNiLy 
ble     of      Second 
Ward. 


COSTS. 


VI.  October  5th  1869.  Warrant  issued.  G.  Wallace,  c, 
on  the  affirmation  of  L.  P.,  charging  the  defendant  with  having 
at  the  ward  election'  held  for  the  choice  of  judges,  inspectors 
and  assessor  of  Second  Ward  in  the  city  of  Pittsburgh,  on 
the  4th  inst.,  obstructed  the  passage  to  the  polls,  and  otherwise 
doing  all  in  his  power  to  qreate  a  riot  at  the  said  election,  in 
violation  of  his  duty  and  oath  of  office  as  constable  of  said 
ward.  Defendant  appears,  October  7th.  E.  M.  (aff.)  J.  F. 
(sw.)  G.  W.  S.  (sw.)  Bail  required  in  $200  to  appear  at  the 
next  court  of  quarter  sessions  to  answer,  &c. 

J.  C.  Peters,  Allegheny  St.,  No.  77,  and  J.  F.,  J.  P.  and  J. 
R.,  Union  Hotel,  Beaver  St.,  each  held  in  $100  to  testify. 

J.  G.  Lyonell,  73  Bank  St., )  each  held  in  $300  that  the  deft. 

S.  Pitty,  24  Centre  St.,  j  shall  appear,  &o.,  at  the  next 
sessions,  &c. 

Returned  to  the  December  sessions. 
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COMMONVBALTR 
VS. 

MicKBL  Flake. 


COSTS. 
Juttin, 
InfonDAtion 
One  oMh    . 
Entering  MtioB  . 
Warntnt 
Sabp.  8  witeeife* 
One  oath 
Gontlnoanee 
Beoog.  of  defenduit 
of  witnetMS 

OoHMtable. 
EzeentinK  warrant    . 
Mileage,  2  m.  elroolar 


$».17 


VII.  October  Slst  1869.  Warrant  issued.  J.  Walker,  c, 
on  the  oath  of  N.  Goram,  charging  the  defendant  with  bavini 
feloniously  taken  off  his  boat  at  Middle  Wharf,  three  tons  ol 
coal,  valued  at  $15,  the  property  of  deponent,  with  utent  u 
cheat  and  defraud  him.  Subpoena  for  two  witnesses.  D« 
fendant  brought  up  the  same  day.  N.  Y.  (sw.)  Defendan 
says  he  threw  off  about  two  tons  of  ooal  at  Middle  Wharf 
the  river  Schuylkill  a  few  days  ago.  Adjourned  to  NcTembe 
Ist,  12  N.  Defendant  held  in  f  100  to  appear,  &c.  Parti( 
appear.  Bail  required,  $100  for  defendant's  appearance,  &e. 
'    Mickel  FUke,  40  Walnut  St.,  )  each  held  in  ^100  that  deft 

Geo.  Jenny,  2d  and  Vine  Sts., )  appear  at  the  next  court 
quarter  sessions,  Ac. 

N.  €K)ram,  Lombard  St,  held  in  $50  to  prosecute  at  the 
quarter  sessions,  Ac. 

Returned  to  the  December  sessions. 


Commonwealth 
Timothy  Banman. 


COSTS. 
JutHfoe. 
Information,  Ae. 
Entering  aotlon  . 
Warrant      .       .       . 
One  oath 
Beeog.  ofdeft.     . 
— ^  of  eomplainaiit 

Con»tabU. 
Exeontlnc  warrant    . 
Mileage,  8  m.  elroular 


tS.06 


VIII.  Jan.  12th  1867.  Warrant  issued.  G.  Wallace, 
on  the  oath  of  William  Timid,  charging  the  deft,  with  htTin 
assaulted  and  threatened  deponent,  so  wat  he  is  afraid  defend 
ant  will  do  him  harm  in  body  or  estate.  Jan.  13th,  Def 
brought  up.    W.  T.  (sw.)    Bail  required,  $100. 

Timothy  Banman,  Upper  Pazton  Township,  1  each  held 

Joel  Standfast,  Lower  Pazton  To^ship,  }  $100  that  1 
deft,  shall  appear,  &c..  at  the  next  court  of  quarter  sessu 
for  Dauphin  county,  Ac.,  and  in  the  mean  time  keep  i 
peace,  &o, 

Wm.  Timid,  Harrisbur^,  held  in  $50  to  testify,  &c 

Returned  to  March  se88ions.(a) 


(a)  A  committing  magistrate  in  this  state 
has  no  authority  to  bind  a  person  to  keep  the 
peace,  or  for  his  good  behavior,  longer  than 
until  the  next  term  of  the  court;  and  the  case 
must  then  be  heard  before  the  judges  of  the 
quarter  sessions,  who  have  the  right  either  to 
dismiss  the  complaint,  or  order  the  accused 


to  find  bail  to  keep  the  peace,  and  for  I 
good  behavior  for  such  period  as  they  la  dii 
discretion  shaU  require.  It  is  the  jasdee 
duty  to  make  a  return  of  such,  a  case  to 
court,  unless  previously  settled  by  the  partie 
2  P.  458.   Bac.  Use  11.   Contra,  Noy  108. 
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Bogs* 

L  Proceedings  in  referenoe  to  mad  dogs.  IV.  JadicUl  deoisfons. 

H  LUbilities  of  otmers  of  dogs.  V.  Order  to  destroy  a  do^ 

When  dogs  the  subject  of  laroenj. 

L  Act  1  April  1884.  Purd.  850. 

6iCT.  1.  If  any  inliabitaiit  of  this  commonwealth  shall  make  complaint,  under 
'i,  to  any  justice  of  the  peace  within  the  county  in  which  he  resides,  that  any 
owned  by  a  citizen  of  said  county  b  mad  or  has  been  bitten  by  or  been  fighting 
!i  a  dog  that  is  mad,  it  shall  be  the  duty  of  the  said  justice  to  give  notice  to 
.  owner  to  appear  forthwith,  for  the  hearing  of  the  said  complaint,  upon  which 
ning,  if  the  justice  shall  be  satisfied  that  the  said  dog  is  mad,  or  that  he  has 
bitten  by  or  been  fighting  with  a  mad  dog,  he  shall  be  authorized  to  make  an 
that  the  said  dog  be  killed  -,  and  if  the  owner  of  said  dog  shall  refuse  or 
[lect  to  put  him  to  death  immediately,  or  employ  some  one  to  kill  him,  he  shall 
all  legal  costs  accruing  in  consequence  of  his  refusal  or  neglect;  and  in  such 
it  shall  be  the  duty  of  the  justice  to  issue  an  order  to  any  constable  of  the 
itj  who  may  be  most  convenient,  directing  him  forthwith  to  put  the  said  dog 
leath,  and  who  shall  execute  the  same  under  the  penalty  of  five  dollars ;  and 
constable  can  be  had  conveniently  to  execute  the  said  order,  then  he  may 
the  order  to  any  other  inhabitant  of  the  county  whom  he  may  designate, 
duty  it  shall  be,  under  the  like  penalty  of  five  doUars,  to  execute  the  said 

n.  Act  14  April  185L  Purd.  850. 

IxcT.  7.  It  shall  be  lawful  for  any  person  or  persons  to  shoot  or  kill  any  dog  or 
\  found  or  known  to  be  chasing  or  worrying  sheep,  or  accustomed  so  to  do  within 
eommonwealth,  without  liability  on  the  part  of  such  person  or  persons  to  pay 
damages  therefor. 

lor.  8.  The  owner  or  owners  of  any  dog  or  dogs  shall  be  liable  for  all  damages 
or  caused  to  be  done  by  any  and  every  such  dog  or  dogs  in  an  action  of  tres- 
viei  curmuy  in  the  name  of  the  person  or  persons  injured,  to  be  sued  fbr  and 
rered  before  any  court  or  justice  of  the  peace  having  jurisdiction  of  the  amount 
tlauoed. 

ni.  When  doos  the  subject  of  larceny. 

18  provided  by  the  act  of  29th  April  1844,  that  in  all  cases  where  taxes  are 
ied  and  paid  on  dogs,  in  the  counties  of  Philadelphia  and  Allegheny,  the  said 
,  shall  be  considered  as  personal  property ;  and  the  owners  shall  be  entitled  to 
the  rights  and  privileges  in  relation  to  the  same,  as  in  other  cases  of  personal 
)erty.  Purd.  351. 

le  acts  of  6th  April  1854, 3d  March  1859, 21st  March  1860,  and  27th  February 
*,  provide  for  the  registry  of  dogs  in  the  counties  of  Allegheny,  Chester,  North- 
,  Schuylkill,   Lancaster,  York,  Carbon,   Clinton,   Philadelphia,  Franklin, 
ing  and  Erie ;  and  by  the  3d  section  of  the  act  of  6th  April  1854,  it  is  enacted 
"  All  dogs  registered  according  to  the  provisions  of  this  act,  are  hereby  declared 
}  personal  property;  and  such  dogs  so  registered  as  aforesaid,  shall  be  as  much 
labject  of  larceny,  as  any  other  kind  of  personal  property;  and  every  person 
tealing  and  taking  away  such  dog,  shall  be  liable  to  prosecution  and  indictment 
^le  court  of  quarter  sessions,  and  on  conviction  thereof,  shall  be  sentenced  by 
1  fine  or  imprisonment,  or  both,  as  the  court  in  their  discretion  may  think 
«r."    Purd.  351. 

^.  An  action  of  trespass  will  lie  before  a  justice  of  the  peace,  against  the  owner 
dog,  for  injury  done  to  the  plaintiff,  in  worrying  and  killing  his  sheep.     7  Barr 

7H.  359. 
Bd  the  defendant  is  liable,  not  only  for  the  sheep  killed  by  the  dog,  but  for 
i  injuries  as  may  befall  the  flock  from  fright.     7  H.  359.  ^  j 
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Under  the  act  of  1851,  several  owners  of  dogs  are  liable,  in  a  joint  action,  for 
damage  done  in  worrying  sheep ;  and  no  $cienter  need  be  shown  as  to  the  habits  or 
iisposition  of  the  dogs.     27  Leg.  Int.  285. 

To  justify  the  killing  of  the  deg,  it  is  not  necessary  that  he  should  have  been  aem 
tearing  the  sheep  with  his  teeth ;  it  is  sufficient  that  he  has  been  observed  to  fottow 
them  with  a  hostile  intent.     1  Or?  82. 

The  act  of  1851  does  not  give  a  magistrate  jurisdiction  of  a  case  of  injury  to  a 
child,  resulting  from  the  bite  of  a  dog :  it  has  exclusive  reference  to  dogs  accus- 
tomed to  worry  sheep.   2  Phila.  B.  44. 

V.  Order  to  dbstroy  a  doo. 

COUNTY  OF  BRADFORD,  w. 

The  Cominonwealth  of  Peuf ylvania, 
To  the  Constable  of  T-^  township,  in  the  siud  county,  greeting: 
.Whereas,  complaint  has  been  made,  under  oath,  before  me,  one  of  the  justiees  of  ^ 
peace  of  the  said  county,  that  the  dog  [distinguishiug  him]  owned  by  A.  B.  hath  been 
seen  fighting  with  [or  hath  been  bitten  by]  a  mad  dog ;  [as  the  case  may  be ;]  of  which 
fact  due  notice  hatb  already  been  jg;iven  to  the  siud  A.  B.,  requiring  him  to  put  the  said 
doe  to  death.  And  whereas  the  said  A.  B.  hath  refused  or  neglect^  to  comply  with  the 
said  order,  as  by  law  directed :  Therefore,  you  are  hereby  commanded  to  put  the  said  dog 
to  death,  without  delay :  hereof  fail  not,  under  the  penalty  of  five  dollars.  Witness  my 
hand  and  seal  the  5th  day  of  May  18^.  J.  R.,  Justice  of  the  Peace.    [skal.J 


IBrunfeenness. 

L  Penalty  for  intoxication ;   and  form  of        III.  Penalty  for  public  dmnkennesa. 

conviotion.  IV.  Judicial  decisions. 

II.  EzeontioD  to  levy  forfeiture. 

I.  Act  22  April  1794.  Purd.  810. 

Sect.  3.  If  any  one  shall  intoxicate  him  or  herself,  by  the  excessive  drinking 
of  spirituous,  vinous  or  other  strong  liquors,  and  shall  be  convicted  thereof,  he  or 
she  shall  forfeit  and  pay  the  sum  of  sixty-seven  cents  for  every  such  ofifence ;  or  if 
such  person  shall  refuse  or  neglect  to  satisfy  the  said  forfeiture,  or  goods  and  chat- 
tels cannot  be  found,  whereof  to  levy  the  same  by  distress,  he  or  she  shall  be  eotm* 
mitted  to  the  house  of  correction  [or  the  county  prison]  of  the  proper  county,  not 
exceeding  twenty-four  hours. 

Seot.  4.  Gives  jurisdiction  to  justices  of  the  peace  to  convict  offenders  against 
the  preceding  section,  either  upon  their  own  view,  or  by  process  issued  to  bring  the 
body  of  the  accused  before  them,  whereupon  they  shall  proceed  in  a  summary  way 
to  inquire  into  the  truth  of  the  accusation ;  and  upon  the  testimony  of  witnesses, 
or  the  confession  of  the  party,  shall  convict  the  offender,  and  pronounce  the  for* 
feiture  aforesaid :  every  such  conviction  may  be  in  the  following  terms,  viz. : 

Be  it  remembered,  that  on  the  [first]  day  of  FMay,]  in  the  year  of  our  Lord  [I860,] 
A.  B.,  of  York  county,  laborer,  (or  otherwise,  as  his  rank,  occupation  or  calling  may  be,  j 
•is  convicted  before  me,  being  one  of  the  justices  of  the  peace  in  and  for  the  county  of 
York,  of  being  intoxicated  by  the  excessiye  drinking  of  spirituous,  vinous  and  other  strong 
liquors,  and  I  do  adjudge  him  to  forfeit  for  the  same  the  sum  of  sixty-seven  cents.  Given 
under  my  hand  and  seal,  the  day  and  year  aforesaid. 

J.  R.,  Justice  of  the  Peace,    [ssal.] 

Provided  dlwayt^  That  every  such  prosecution  shall  be  commenced  within  seventy* 
two  hours  after  the  offence  shall  be  committed. 

Sect.  12.  One  moiety  of  the  forfeiture  to  be  paid  to  the  overseers  of  the  poor, 
&c.,  and  the  other  moiety  to  the  informer :  and  tne  inhabitants  of  any  place  mnj, 
notwithstanding,  be  admitted  as  witnesses. 
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II.  Execution  to  levy  forfiiturb. 

COUNTY  OF  YORK,  m. 

The  Commonwealth  of  Pemuylyania, 
To  any  Constable  of  the  said  county,  and  to  the  Keeper  of  the  Prison  of  the  county 
aforesaid,  greeting: 

-  Whereas,  A.  B.  hath  been  this  day  duly  convicted  before  J.  R.,  Esquire,  one  of  the 
justices  of  the  peace  in  and  for  the  said  county,  of  being  intoxicated  by  the  excessive 

drinking  of  spirituous,  vinous  and  other  strong  liquors ;  that  is  to  say,  on  the day 

of ,  at ,  in  the  county  aforesaid,  contrary  to  the  act  of  general  assembly  in  that 

case  made  and  provided,  for  which  offence  he  hath  forfeited  the  sum  of  sixty-seven  cents, 
which  fine  he  hath  refused  to  pay.  These  are,  therefore,  to  command  you,  the  said  oon« 
stable,  to  levy  the  same  by  distress  and  sale  of  the  goods  and  chattels  of  the  said  A.  B. ; 
but  if  sufficient  goods  and  chattels  cannot  be  found  whereon  to  levy  the  same,  together 
with  costs,  that  &en  you  take  the  said  A.  B.,  and  deliver  him  to  the  keeper  of  the  prison 
ef  the  county  of  York,  who  is  hereby  commanded  to  receive  and  keen  the  said  A.  B.  in 
cafe  custody  for  the  space  of  twenty-four  hours,  or  until  he  shall  be  legally  discharged, 
there  to  be  fed  agreeably  to  law.  And  herein  you  are  neither  of  you  to  fail. 
Witness  our  said  justice,  who  hath  hereunto  set  his  hand  and  seal,  the  -^ —  day  of 

— ^  A.  D.  1860.  J.  R.,  Justice  of  the  Peace,    [seal.] 

m.  Act  31  March  1866.  Purd.  667. 

Sect.  29.  Any  person  who  shall  be  found  intoxicated  in  any  street,  highway, 
public-house  or  public  place,  shall  be  fined,  upon  the  view  of  or  upon  proof  made 
before  any  mayor,  alderman  or  justice  of  the  peace,  not  exceeding  five  dollars,(a) 
to  be  levied  with  the  proper  costs  upon  the  goods  and  chattels  of  uie  defendant. 

IV.  Informers  under  the  summary  proceedings  authorized  by  the  act  of  22d 
April  17^,  and  other  similar  acts,  are  not  liable  for  costs,  if  they  fail  in  establish- 
ing their  accusations.  But  being  entitled  to  a  moiety  of  the  penalty  recovered, 
they  are  not  competent  witnesses.   1  Ash.  413. 

Where  a  form  of  summary  conviction  is  peremptorily  prescribed,  it  must  be 
exactly  followed ;  but  if  such  a  provision  be  merely  directory,  and  the  conviilion 
contain  everything  required  by  the  form  given,  it  will  not  be  vitiated  by  unnecessa- 
rily stating  more  than  is  required.  The  4th  section  of  the  act  of  1794,  which 
gives  the  form,  declares  that  "every  such  conviction  may  be  in  the  following 
terms,"  and  is,  therefore,  clearly  directory.    1  Ash.  411.        * 

The  judgment  must  ascertain  not  only  the  amount  of  fine  inflicted,  but  also 
the  alternative  duration  of  imprisonment.   8  P.  L.  J.  59. 

So  odious  is  drunkenness  in  the  eye  of  the  law,  that  it  has  ever  been  held,  that 
that  artificial  madness,  which  is  produced  and  voluntarily  contracted  by  drunken- 
ness and  intoxication,  and  which,  depriving  men  of  their  reason,  puts  them  in  a 
temporary  phrensy,  is  an  aggravation  of  tne  offence,  rather  than  an  excuse  for 
any  criminal  misbehavior.   4  jBI.  Com.  25. 

And  Sir  Edward  Coke  says,  a  drunkard,  who  is  voluntarius  demon,  or  a  volun- 
tary madman,  hath  no  privilege  thereby ;  but  what  hurt  or  ill  soever  he  doth,  his 
drunkenness  doth  aggravate  it.  1  Inst.  247.  And  he  shall  be  punished  for  it,  as 
much  as  if  he  had  been  sober.   1  Hawk.  P.  C.  8. 

The  voluntary  intoxication  of  one  who,  Without  provocation,  commits  a  homicide, 
although  amounting  to  phrensy,  does  not  exempt  him  from  the  same  construction 
of  his  conduct,  and  the  same  legal  inferences,  as  affecting  the  grade  of  crime, 
which  are  applicable  to  a  person  perfectly  sober.   18  N.  Y.  9. 

In  general,  a  felonious  homicide,  committed  by  one  in  a  state  of  intoxication,  is 
deemed  murder  in  the  second  degree.  Where  the  mind,  from  intoxication,  or  any 
other  cause,  is  deprived  of  its  power  to  form  a  design  with  deliberation  and  pre- 
meditation, the  offence  is  stripped  of  the  malignant  feature  required  by  the  statute 
to  place  it  in  the  list  of  capital  crimes.  Lewis'  Cr.  L.  405.  1  Am.  L.  J.  149.  4 
Cr.  C.  C.  605. 

Evidence  of  intoxication  is  always  admissible.  Where  the  crime  was  committed 

(a)  The  act  21  April  1858,  {  22,  proTides    of  the  school  district,  where  the  oonTiction  is 
that  the  penalty  shall  not  exceed  two  dollars ;    had.   Purd.  668. 
and  that  it  shall  be  paid  over  to  the  treasurer  C^  r\r\n\i^ 
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afler  proyocation,  it  may  be  coDsidered,  in  detennining  whether  it  was  done  io  the 
heat  of  passion ;  and  in  other  cases,  whether  threatening  words  were  used  by  the 
culprit  with  deliberate  purpose,  or  otherwise ;  and  generally  to  explain  his  ooDdoct. 
18  N.  Y.  9. 

The  true  criterion  as  to  the  capability  of  the  prisoner  to  commit  murder  in  Uie 
first  degree,  is,  not  whether  he  was  drunk  or  sober,  but  whether  he  had  the  power, 
at  the  time,  deliberately  to  form  and  plan  in  his  mind  the  design  and  intenticm  of 
killing  his  victim.  If  n*om  intoxication,  or  other  cause,  the  mind  is  depriTed  of  ^ 
power  to  plan,  deliberate  upon,  and  purpose  the  death-of  another,  if  such  act  beUie 
result  of  impulse,  not  of  deliberation,  then  the  perpetrator  is  not  guilty  of  murder 
in  the  first  degree.     8  Phila.  285.     2  Brewst.  546. 

In  a  case  of  murder,  the  prisoner's  intoxication  is  not  such  an  excuse  as  wiQ 
allow  a  less  than  ordinarily  aulequate  provocation  to  palliate  the  offence,  unleas  it 
were  so  great  as  to  render  him  unable  to  form  a  wilful,  deliberate  and  premeditated 
design  to  kill,  or  incapable  of  judging  of  his  acts  and  their  Intimate  ooosequenoes. 
8  Wr.  55.     2  Brewst.  546. 

Insanity,  of  which  the  remote  cause  is  habitual  drunkenness,  is  an  ezoiise  fot  as 
act  done  by  the  party  while  so  insane,  but  not  at  the  time  under  the  tm/ktenee  of 
liquor.  The  crime  (to  be  punishable)  must  take  place  during  a  fit  of  intoxicatioo, 
and  be  the  immediate  result  of  it,  and  not  a  remote  conseauence,  superinduced  by 
the  antecedent  drunkenness  of  the  party.  In  cases,  therefore,  of  ddirium  irewtems 
or  mania  d  potu^  the  insanity  excuses  the  act,  if  the  party  be  not  intoxicated  wh^ 
it  is  committed.  5  Mason  28.  Lewis'  Cr.  L.  602.  1  Am.  L.  J.  147.  Wh.  Or.  L. 
§38.    lAm.  L.  R.  38.    2  Cr.  C.  C.  158.    18  N.  Y.  9. 

An  agreement  executed  by  a  person  while  in  a  state  of  intoxication,  and  wben  he 
was  incapable  of  transacting  business,  by  reason  thereof,  will  not  be  enforced  against 
him  or  his  heir.     2  Har.  &  Johns.  421.     1  Bouv.  Inst.  227. 

A  person  addicted  to  intoxication,  and  being  in  a  state  of  inebriety,  though  not  by 
the  procurement  of  the  defendant,  was  prevailed  on  by  him  to  execute  a  bond  for 
the  conveyance  of  certain  lands.  Such  contract  may  lie  avoided,  for  this  cause,  by 
the  legal  representatives  of  the  obligor.  1  Hen.  &  Munf.  70.  1  Wash.  164.  3  Oow. 
445.     1  P.  31.     13  Ala.  752.     2  Greenl.  Ev.  §  374. 

The  contracts  of  an  habitual  drunkard,  made  after  inquisition  found,  and  before 
its  confirmation,  are  void.     6  W.  139. 

The  trustee  of  an  habitual  drunkard  is  not  liable  to  an  action  upon  a  oontraet 
made  by  the  drunkard  before  inquisition  found,  although  he  may  have  effects  in 
his  hands  sufficient  for  the  payment  of  the  claim.     4  W.  459. 

To  avoid  a  contract  on  the  ground  of  drunkenness,  it  must  be  shown  affirma^vely 
to  have  been  so  excessive  as  to  render  the  party  incapable  of  consent,  or,  for  the 
time,  incapacitate  him  from  the  exercise  of  his  judgment.     24  Texas  174. 

Neither  habitual  intoxication  nor  the  actual  stimulus  of  intoxicating  liquors,  at 
the  time  of  executing  a  will,  incapacitates  a  testator,  unless  the  excitement  be  such 
as  to  disorder  his  faculties  and  prevent  his  judgment.     27  N.  Y.  9. 
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I.  Constitutional  proTlBions.  ni.  Judioial  deoiflions. 

II.  ProTisions  of  the  Penal  Code. 

I.  Ant  person  who  shall  fight  a  duel,  or  send  a  challenge  for  that  purpose,  or  be 
aider  or  abettor  in  fighting  a  duel,  shall  be  deprived  of  the  right  of  holding  any 
office  of  honor  or  profit  in  this  state,  and  shall  be  punished  otherwise  in  such  manner 
as  is  or  may  be  prescribed  by  law ;  but  the  executive  may  remit  the  offence  and  all 
its  disqualifications.   Const  of  Penn.,  art.  YI.  §  10. 

n.  Act  31  March  1860.  Purd.  221. 

Sect.  25.  If  any  person  within  this  commonwealth  shall  challenge  another  by 
word  or  writing  to  fight  at  sword,  rapier,  pistol  or  other  deadly  weapon,  or  if  any 
person  so  challenged  shall  accept  the  said  challenge ;  in  either  case  such  person  so 
giving  or  sending  or  accepting  any  such  challenge,  shall  ^  guilty  of  a  misdemeanor, 
and  being  convicted  thereof^  shall  be  sentenced  to  pay  a  fine  not  exceeding  five  hun- 
dred dollars,  and  to  undergo  an  imprisonment,  by  separate  or  solitary  confinement  at 
labor,  not  exceeding  three  years. 

Sect.  26.  l£  any  person  shall  willingly  and  knowingly  carry  and  deliver  any 
written  challenge,  or  shall  verbally  deliver  any  message  purporting  to  be  a  chaf- 
leoge,  or  shall  eonsent  to  be  a  second  in  any  such  intended  duel,  every  such  person 
so  offending  shall  be  guilty  of  a  misdemeanor,  and  being  convicted  thereof,  shall  be 
sentenced  to  pay  a  fine  not  exceeding  five  hundred  doUiuB,  and  to  undergo  an  impri- 
sonment by  separate  or  solitary  confinement  at  labor,  not  exceeding  two  vears. 

Sect.  27.  If  any  person  shall  have  knowledge  of  any  challenge  to  fight  with  any 
deadly  weapon,  given  or  received,  or  in  any  manner  be  witness  to  the  fact  of  sucn 
challenge,  duel  or  fighting,  not  being  a  second  thereat  or  a  party  thereto,  and  shall 
conceal  the  same  and  do  not  inform  thereof,  he  or  she  shaU  be  guilty  of  a  misde- 
meanor, and  being  convicted  thereof,  shaU  be  sentenced  to  pay  a  fine  not  exceeding 
fi%  dollars,  and  to  undergo  an  imi>risonment  not  exceeding  twelve  calendar  months. 

sect.  28.  K  any  person  shall,  in  any  newspaper  or  handbill,  written  or  printed, 
or  otherwise,  post,  publish  or  proclaim  any  other  person  or  persons  as  a  coward  or 
cowards,  or  use  any  other  opprobrious  and  abusive  language  towards  such  person  for 
not  accepting  a  challenge,  or  fighting  a  duel,  such  person  or  persons  so  offending, 
shall,  on  conviction,  be  sentenced  to  pay  a  fine  not  exceeding  five  hundred  dollars, 
and  to  undergo  an  imprisonment,  by  separate  or  solitary  confinement  at  labor,  not 
exceeding  one  year. 

III.  The  offence  of  duelling  consists  in  the  invitation  to  fight,  and  the  misde- 
meanor is  complete  by  the  delivery  of  the  challenge.   1  Const.  Kep.  107. 

If  a  jury  believe  a  letter  inviting  to  a  meeting,  though  on  its  face  it  purports  to 
be  a  challenge,  be  merely  an  empty  boast,  and  in  ridicme  to  the  party  to  whom  it  is 
addressed,  they  may  acquit ;  though  it  is  otherwise,  if  they  deem  it  in  earnest.  6 
J.  J.  Marsh.  122.   12  Ala.  276. 

It  is  a  misdemeanor  at  common  law  to  challenee  another  to  fight  with  fists  (2  Law 
Rep.  148),  or  to  challenge  another  to  fight  under  any  circumstances,  whether  con- 
stituting the  statutory  o&nce  or  otherwise.  1  Hawks  487.  2  Brevard  243.  Whart. 
Cr.L.  §2674. 

Upon  the  trial  of  an  indictment  for  carrying  a  challenge  to  fight  a  duel,  the 
idenier  must  be  proved.  8  Cr.  0.  0.  178. 

i2 
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lEabed^lrropptng. 


EayeS'DBOPPERS,  or  saoh  ns  listen  under  walls  or  windows,  or  the  e 
house,  to  hearken  after  discourse  and  thereupon  to  frame  slanderous  and  mi 
tales,  are  a  common  nuisance,  and  indictable  at  the  sessions,  and  punishab 
and  finding  sureties  for  their  good  behavior.  4  Bl.  Com.  168.  Lewis'  Cr. 

Eaves-dropping  is  an  indictable  offence  in  Pennsylvania;  though  if 
appear  that  the  alleged  offence  was  committed  by  the  husbuid  of  the  pr 
who  was  the  object  of  it,  or  bv  his  authority,  it  would  ieem  that  the  pi 
does  not  lie.   There  is  no  law  that  can  prevent  a  husband  constituting  a  wi 
his  wife.   6  P.  L.J.  226. 

Eaves-dropping  consists  in  privily  lt$tentng  or  hearkening  of  the  disooui 
looking  or  peqnng,  which  is  not  indictable ;  but  if  the  defendant  listen  i 
look,  he  may  oe  convicted.  Ibid. 

In  Tennessee,  a  prosecution  for  eaves-dropping  can  be  muntained  at  oon 
2  Overt  108. 
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Yin.  Meeting  and   dntiee   of 
judges. 
IX.  Township  elections. 
X.  Contested  eleetions. 
XI.  Wagers  on  elections. 
XII.  Penalties  for  misoonduet. 
XIII.  BiisoeUaneoos  proviaioni. 


I.  Election  of  inspeotoxs  of  the  general 

election. 
n.  Registry  of  electors. 

III.  Of  the  general  election. 

IV.  Mode  of  conducting  elections, 
y.  Of  the  qualified  electors. 

YI.  Duties  of  peace  officers. 
VII.  Of  the  closing  of  the  polls. 

The  purity  of  our  elecUons  is  vitally  important,  not  only  to  the  welfa 
country,  but  to  the  ^eedom  of  the  people  and  the  perpetuitv  of  the  Uni 
States.  It  is,  therefore,  of  the  utmost  moment  that  every  citizen  should  u 
the  laws  which  regulate  our  elections,  so  that,  being  well  informed,  he  maj 
ously  assert  his  own  rights,  and  carefully  avoid  infringing  on  the  rights 
There  are  many  duties,  by  these  laws,  imposed  upon  justices  of  the  peace 
peace  officers  3  thev  are,  therefore,  especially  called  upon  to  understand  1 
rectly  and  thoroughly,  to  the  end  that  they  may  perform  their  duties  inl 
and  uprightly. 

The  following  pages  embrace  the  general  election  laws  in  force  throu 
commonwealth.  There  are  various  laws  applicable  only  to  particular 
which  have,  for  the  most  part,  been  referred  to  in  the  notes,  but  the  ini 
them  at  large  would  have  inconveniently  extended  this  chapter;  the  i 
therefore  referred  to  the  pages  of  Purdon's  Digest,  and  of  the  Pamphlet 
a  more  particular  notice  of  such  local  statutes. 

I.  Election  or  inspsotobs  of  thb  general  election. 

It  shall  be  the  duty  of  the  constable  or  constables  of  each  township,  war 
trict,  at  least  ten  days  before  the  day  hereinafter  appointed  for  the  elect 
specters,  to  give  public  notice,  bv  six  or  more  pnnted  or  written  advei 
amxed  at  as  many  of  the  most  pubuc  pkces  therein,  of  the  time  and  place  ( 
such  election.   Act  2  July  1889,  §  1.  Purd.  870. 

In  case  of  the  neglect,  refusal,  death  or  absence  from  the  county,  of 
stable  or  constables  of  any  township,  ward  or  district,  the  supervisors  of 
ship  or  district,  or  the  assessors  or  the  ward,  as  the  case  may  be,  shal 
the  duties  hereinbefore  required  to  be  done  by  such  constable  or  constal 
the  like  penalty.    Provided,  That  the  said  superyiaors  or  assessors  shall  i 
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quired  to  give  more  than  five  days'  notice  of  the  time  and  place  for  holding  such 
uection.     Ibid.  §  2. 

The  qoalified  citizens  of  the  several  wards,  districts  and  townships,  shall  meet  in 
every  year,  at  the  time  and  place  of  holding  the  election  for  constable  of  snch  ward, 
district  or  township,  and  then  and  there  elect,  as  hereinafter  provided,  two  inspectors 
and  one  judge  of  elections.     Ibid.  §  3. (a) 

Each  of  such  qnalified  citizens  shall  vote  for  one  person  as  judge,  and  also  for  one 
person  as  inspector  of  elections,  and  the  persons  having  the  greatest  nnmber  of  votes 
fcr  judge  shall  be  publicly  declared  to  be  elected  judge,  and  the  two  persons  having 
(he  greatest  number  of  votes  for  inspectors,  shall,  in  like  manner,  be  declared  to  be 
elected  inspectors  of  elections.     Ibid.  §  4. 

The  elections,  as  aforesaid,  shall  be  opened  between  the  hours  of  [eight  and  ten] 
o'clock,  in  the  forenoon,  by  a  public  proclamation  thereof,  made  oy  the  officers 
appointed  to  hold  the  same,  and  0  be  kept  open  until  seven  o'clock,  except  in  the 
atj  and  county  of  Phikdelphia,  whdre  it  shall  be  kept  open  until  eight  o'clock 
b  the  afternoon, (&)  when  the  polls  shall  be  cloBed,(c)  the  number  of  votes  be 
£)rthwith  ascertained,  and  the  persons  highest  in  vote,  publicly  declared  to  be 
eleeted.   Ibid.  §  5. 

Where  any  township  has  been,  or  shall  be,  divided  in  forming  an  election  district, 
the  qualified  citizens  of  each  part  of  such  divided  township,  shall  severally  elect 
b  the  manner  and  at  the  time  and  place  aforesaid,  two  inspectors  for  each  of 
said  several  election  districts,  and  shall  also  elect  one  person  to  serve  as  judge  of 
the  elections  in  each  district^  to  perform  the  duties  enjoined  by  the  6th  section  of 
thk  act   Ibid.  §  7. 

As  soon  as  the  election  for  inspectors  and  judges  of  election  shall  be  finbhed,  the 
iaspeetorB  and  judges  of  such  election  shall  make  out  duplicate  returns  under  their 
hands  and  seals,  setting  forth  in  words  at  length,  the  number  of  votes  given  for  the 
aeTeral  persons  voted  for  as  inspectors  and  judge,  and  abo  for  each  township  officer 
voted  for  at  such  election ;  one  of  which  they  shall,  together  with  the  tickets,  list 
oftazables,  list  of  voters,  tally  papers  and  the  certificates  of  the  oath  or  affirmation, 
taken  and  subscribed  by  the  inspectors,  judges  and  clerks,  carefully  collect  and 
deposit  in  one  or  more  of  the  ballot  boxes,  which  boxes  together  with  the  remaining 
OBea  shall  be  secured,  delivered  and  kept  as  for  similar  boxes  is  directed  in  the  74th 
-leetion  of  the  act  to  which  thb  b  a  supplement;  until  the  next  general  election 
.10  be  held  thereafter;  and  the  other  duplicate  shall  be  delivered  by  the  judge  of 
•och  election,  within  five  days  thereafter,  to  the  clerk  of  the  court  of  quarter 
wemona  of  the  proper  county,  to  be  filed  in  hb  office;  and  the  said  inspectors 
.nd  judge  shall  also  make  out  a  certificate  of  election,  for  each  person  chosen 
as  an  inspector,  judge  or  township  officer,  which  certificate  shall  be  delivered 
to  the  person  so  chosen,  or  left  at  hb  usual  pbce  of  abode,  by  the  constable  of 
tbe  proper  ward,  township,  district  or  borough,  within  five  days  after  such  election. 
Act  13  June  1840,  §  1.  Purd.  370. 

The  general,  special,  citv,  incorporated  district  and  township  elections,  and 
iD  elections  for  electors  of  president  and  vice-president  of  the  United  States, 
ikall  be  held  and  conducted  by  the  inspectors  and  judges  elected  as  aforesaid, 

(a)  In  Philadelphia,  the  choice  of  election  election,  diat  the  polls  were  closed  at    an 

iftceiB  haa  been  taken  from  the  people,  by  the  earlier  hour  than  prescribed  by  law.   2  P.  526. 

aa  17  April    1869,  |  24,  and  vested  in  the  But  it  ia  no  objection,  if  the  polls  are  closed 

ktrd of  aldermen.    Ford.  1559.     By  the  15th  at  the  proper  hoar,  that  a  nnmber  of  voters 


of  this  act,  the  election  of  township  and    were  in  attendance  whose  Totes  were  thereby 
dnoa  officers  is  to  be  held  on  the  second    excluded.     2  P.  525.     Where  a  poll  is  kept 


ly  of  October.     Purd.  1557.  open  after  the  proper  hoar,  and  the  nnmber 

(i)  By  act  16  Ifarch  1866,  at  all  general  of  votes  polled  afterwards    can  be    dearly 

faad  ipeciai  elections  held  in  the  city  of  Phila-  ascertained,  if  the  whole  of  those  votes  could 

idphia,  the  polls  shall  be  opened  at  seven  not  change  the  result,  the  election  will  not  for 

J^^ock  A.  M.,  and  be  closed  at  six  o'clock  p.  m .  that  caase  be  set  aside ;  bat  where  the  majority 

fvd.  14S4.    And  by  act  17  April  1369,  }  16,  is  small,  and  the  result  rendered  doubtful,  by 

pi  all  elections  held  in  other  parts  of  the  state  uncertainty  as  to  the  number  of  votes  polled 

Aa  polls  are  to  be  opened  between  the  hours  after  the  legal  hour,  the  election  must  be  set 

9f  six  and  seven  o'clock  ▲.  m.,  and  closed  at  aside.    4  P.  L.  J.  341    And  see  1  Luz.  Leg. 

pieren  o'clock  r.  x.    Purd.  1558.  Obs.  12.     1  Brewst.  162.    26  Leg.  Int.  856. 
(c)  It  is  a  Bufilcient  ground  to  set  aside  an  ^         .  ^ 
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and  by  clerks  appointed  as  is  hereinafter  provided.  Act  2  July  1839,  §  14. 
.   Purd.  371. 

Every  judge,  inspector  and  clerk  as  aforesaid,  sliall  receive  the  sum  of  one  dollar 
and  fifty  cenie,  except  tho  city  and  county  of  Philadelphia,  where  they  shall  receive 
two  dollars  each,  for  every  day- employed  in  the  duties  required  of  him  by  law, 
in  conducting  the  general,  special  or  township  elections,  to  be  paid  by  the  tr^isurer 
of  the  proper  county,  on  orders  to  be  drawn  Upon  him  by  the  commissioners;  which 
allowance  shall  be  in  full  for  his  services  and  expenses  other  than  the  mileage  herein- 
after allowed,  and  in  lieu  of  all  kinds  of  refreshment  which  may  have  been  customary 
to  provide,  and  no  such  expense  for  refreshment  shall  be  paid  or  allowed  by  the  oom> 
missioners  of  any  county.   Ibid.  §  92. 

In  all  township  elections  of  this  commonwealth,  for  judges  of  the  general  and 
township  elections,  where  a  tie  shall  exist  in  the  said  election  for  judges,  the  in- 
spector who  shall  have  the  highest  number  of  votes,  in  said  election,  shall  appoint  a 
judge  for  that  purpose    Act  4  March  1842,  §  84.  Purd.  371. 

II.  RbOISTBT  of  ELEOTORS.(a) 

It  shall  be  the  duty  of  each  of  the  assessors  within  this  commonwealth,  on  the 
first  Monday  in  June  of  each  year,  to  take  up  the  transcript  he  has  received  from 
the  county  commissioners  under  the  8th  section  of  the  act  of  April  15th  1834,  and 
proceed  to  an  immediate  revision  of  the  same,  by  striking  therefrom  the  name  of 
every  person  who  is  known  by  him  to  have  died  or  removed  since  the  last  previous 
assessment  from  the  district  of  which  he  is  the  assessor,  or  whose  death  or  removal 
from  the  same  shall  be  made  known  to  him,  and  to  add  to  the  same  the  name  of 
any  qualified  voter  who  shall  be  known  by  him  to  have  moved  into  the  district  sinoe 
the  last  previous  assessment,  or  whose  removal  into  the  same  shall  be  or  shall  have 
been  made  known  to  him,  and  also  the  names  of  all  who  shall  make  claim  to  him  to 
be  qualified  voters  therein.     As  soon  as  this  revision  is  completed  he  shall  vi«t 
every  dwelling-house  in  his  district  and  make  careful  inquiry  if  any  person  whose 
name  is  on  his  list  has  died  or  removed  from  the  district,  and  if  so  to  take  the  same 
therefrom,  or  whether  any  qualified  voter  resides  therein  whose  name  b  not  on  his 
list,  and  if  so  to  add  the  same  thereto ;  and  in  all  cases  where  a  name  is  added  to 
the  list  a  tax  shall  forthwith  be  assessed  against  the  person ;  and  the  assessor  shall 
in  all  cases  ascertain,  by  inquiry,  upon  what  ground  the  person  so  assessed  claims 
to  be  a  voter.     Upon  the  completion  of  thb  work,  it  shall  be  the  duty  of  each. 
assessor  as  aforesaid  to  proceed  to  make  out  a  list,  in  alphabetical  order,  of  the 
white  freemen,  above  twenty-one  years  of  age,  claiming  to  be  qualified  voters  in  the 
ward,  borough,  township  or  district  of  which  he  is  the  assessor,  and  opposite  eadi 
of  said  names  state  whether  said  freeman  is  or  is  not  a  housekeeper;  and  if  he  i% 
the  number  of  his  residence,  in  towns  where  the  same  are  numbered,  witH  the 
street,  alley  or  court  in  which  situated ;  and  if  in  a  town  where  there  are  no  num* 
hers,  the  name  of  the  street,  alley  or  court  on  which  said  house  fronts;  also,  the 
occupation  of  the  person ;  and  where  he  is  not  a  housekeeper,  the  occupation,  place 
of  boarding,  and  with  whom,  and  if  working  for  another,  the  name  of  the  employer, 
and  write  opposite  each  of  said  names  the  word  ''voter;''  where  any  person  claims 
to  vote  by  reason  of  naturalization,  he  shall  exhibit  his  certificate  thereof  to  the 
assessor,  unless  he  has  been  for  five  consecutive  years  next  preceding  a  voter  in 
said  district;  and  in  all  cases  where  the  person  has  been  naturalized,  the  name  shall 
be  marked  with  the  letter  *'  N. ;"  where  the  person  has  merely  declared  his  inten* 
tions  to  become  a  citizen  and  designs  to  be  naturalized  before  the  next  election,  ihm 
name  shall  be  marked  "  D.  I. ;"  where  the  claim  is  to  vote  by  reason  of  being  between^ 
the  ages  of  twenty-one  and  twenty-two,  as  provided  by  law,  the  word  "  age"  sha^ 
be  entered ;  and  if  the  person  has  moved  into  the  election  district  to  reside  sinooi 
the  last  general  election,  the  letter  ''  B."  shall  be  placed  opposite  the  name.     It  shall 
be  the  further  duty  of  each  assessor  as  aforesaid,  upon  the  completion  of  the  duties 
herein  imposed,  to  make  out  a  separate  list  of  all  new  assessments  made  bv  hinoi  airfi 
the  amounts  assessed  upon  each,  and  furnish  the  same  immediately  to  the  counl^ 
commissioners,  who  shall  immediately  add  the  names  to  the  tax  duplicate  of  tiid 

(o)  For  the  registry  law  of  Philadelphia,  8^g|^y@bOQle 
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ward,  borongli,  township  or  district  in  which  they  have  been  assessed.     Act  17 
April  1869,  §  1.     Purd.  1555. 

On  the  list  being  completed  and  the  assessments  made  as  aforesaid,  the  same 
shall  forthwith  be  returned  to  the  county  commissioners,  who  shall  cause  duplicate 
copies  of  said  lists,  with  the  observations  and  explanations  re<^uired  to  be  noted  as 
aforesaid,  to  be  made  out  as  soon  as  practicable  and  placed  in  the  hands  of  the 
assessor,  who  shall,  prior  to  the  first  of  August  in  each  year,  put  one  copy  thereof 
on  the  door  of  or  on  the  house  where  the  election  of  the  respective  dbtrict  is  required 
to  be  held,  and  retain  the  other  in  his  possession,  for  the  inspection,  free  of  charge, 
of  any  person  resident  in  the  said  election  district  who  shall  desire  to  see  the  same ; 
and  it  shall  be  the  duty  of  the  said  assessor  to  add,  from  time  to  time,  on  the  per- 
sonal application  of  any  one  claiming  the  right  to  vote,  the  name  of  such  claimant, 
and  mark  opposite  the  name  ^'  C  V.,''  and  immediately  assess  him  with  a  tax,  noting, 
as  in  all  other  cases,  his  occupation,  residence,  whether  a  boarder  or  housekeeper ; 
if  a  boarder,  with  whom  he  boards ;  and  whether  naturalized  or  designing  to  be, 
marking  in  all  such  cases  the  letters,  opposite  the  name,  *^  N."  or  '^  D.  I.,"  as  the 
case  may  be ;  if  the  person  claiming  to  T>e  assessed  be  naturalized,  he  shall  exhibit 
to  the  assessor  his  certificate  of  naturalization ;  and  if  he  claims  that  he  designs  to 
be  naturalized  before  the  next  ensuing  election,  he  shall  exhibit  the  certificate  of 
his  <^laration  of  intention ;  in  all  cases  where  any  ward,  borough,  township  or 
elecdon  district  is  divided  into  two  or  more  precincts,  the  assessor  shall  note  in  all 
his  assessments  the  election  precinct  in  which  each  elector  resides,  and  shall  make 
a  separate  return  for  each  to  the  county  commissioners,  in  all  cases  in  which  a 
return  is  required  from  him  by  the  provisions  of  this  act ;  and  the  county  commis- 
sioners, in  making  duplicate  copies  of  all  such  returns,  shall  make  duplicate  copies 
of  the  names  of  the  voters  in  each  precinct,  separately,  and  shall  furnish  the  same 
to  the  assessor ;  and  the  copies  required  by  this  act  to  be  placed  on  the  doors  of  or 
on  election  places  on  or  before  the  first  of  August  in  each  year,  shall  be  placed  on 
the  door  of  or  on  the  election  place  in  each  of  said  precincts.     Ibid.  §  2. 

After  the  assessments  have  been  completed  on  the  tenth  day  preceding  the 
second  Tuesday  in  October  of  each  year,  the  assessor  shall,  on  the  Monday  imme- 
diately following,  make  a  return  to  the  county  commissioners  of  the  names  of  all 
persons  assessed  by  him  since  the  return  required  to  be  made  by  him  by  the  second 
section  of  this  act,  noting  opposite  each  name  the  observations  and  explanations 
required  to  be  noted  as  aforesaid ;  and  the  county  commissioners'  shall  thereupon 
cause  the  same  to  be  added  to  the  return  required  by  the  second  section  of  this 
act,  and  a  full  and  correct  copy  thereof  to  be  made,  containing  the  names  of  all 
persons  so  returned  as  resident  taxables  in  said  ward,  borough,  township  or  precinct, 
and  furnish  the  same,  together  with  the  necessary  election  blanks,  to  the  ofiicers 
of  the  election  in  said  ward,  borough,  township  or  precinct,  on  or  before  six  o'clock 
in  the  morning  of  the  second  Tuesday  of  October;  and  no  man  shall  be  permitted 
to  vote  at  the  election  on  that  day  whose  name  is  not  on  said  list,  unless  he  shall 
make  proof  of  his  right  to  vote,  as  hereinafter  required.     Ibid.  §  3. 

Ten  days  preceding  every  election  for  electors  of  president  and  vice  president  of 
the  United  States,  it  shall  be  the  dutv  of  the  assessor  to  attend  at  the  place  fixed 
by  law  for  holding  the  election  in  each  election  district,  and  then  and  there  hear 
aU  applications  of  persons  whose  names  have  been  omitted  from  the  list  of  assessed 
voters,  and  who  claim  the  right  to  vote,  or  whose  rights  have  originated  since  the 
same  was  made  out,  and  shall  add  the  names  of  such  persons  thereto  as  shall  show 
that  they  are  entitled  to  the  right  of  suffrage  in  such  district,  on  the  personal  appli- 
cation of  the  claimant  only,  and  forthwith  assess  them  with  the  proper  tax.  After 
completing  the  list,  a  copy  thereof  shall  be  pkeed  on  the  door  of  or  on  the  house 
where  the  election  is  to  be  held,  at  least  eight  days  before  the  election ;  and  at  the 
election  the  same  course  shall  be  pursued,  in  all  respects,  as  is  required  by  this  act 
and  the  acts  to  which  it  is  a  supplement,  at  the  general  elections  in  October.  The 
assessor  shall  also  make  the  same  returns  to  the  county  commissioners  of  all  assess- 
ments made  by  virtue  of  this  section ;  and  the  county  commissioners  shall  furnish 
copies  thereof  to  the  election  officers  in  each  district,  in  like  manner  in  all  respects 
as  is  required  at  the  general  elections  in  October.     Ibid.  §  7.  ^^ 

Digitized  by  VjOOQIC 


342  ELECTIONS. 

It  sliall  be  the  duty  of  said  assessors  respecdyely  to  attend  at  tlie 
holding  every  general,  special  or  township  election,  during  the  whole  tl 
election  is  kept  open,  for  the  purpose  of  giving  information  to  the  inspec 
judge,  when  called  on,  in  reUtion  to  the  right  of  any  person  assessed  by 
vote  at  such  election,  or  such  other  matters  in  relation  to  the  assessment  c 
as  the  said  inspectors  or  judge,  or  either  of  them,  shall  fit>m  time  to  time 
for  which  attendance  said  assessor  shall  be  entitled  to  the  sum  of  one  d 
day,  to  be  paid  as  officers  of  election  are  paid  bv  law ;  and  when  the  toi 
divided  for  which  said  ajBsessor  is  elected,  he  shall  attend  at  the  election  d 
which  he  resides,  and  is  entitled  to  vote.(a)   Act  2  July  1889,  §  59.   Pure 

III.  Of  the  general  slbotion. 
It  shall  be  the  duty  of  the  sheriff  of  eveiy  county  to  give  notice  of  th4 
elections,  bv  advertisements  posted  up  in  the  most  public  places  in  every 
district,  or  by  publication  in  one  or  more  newspapers  of  the  county,  at  leac 
days  before  the  election,  and  in  eveiy  such  advertisement  he  shall : 

I.  Enumerate  the  officers  to  be  elected. 

II.  Designate  the  place  at  which  the  election  is  to  be  held. 

III.  He  shall  give  notice  that  every  person,  excepting  justices  of  the  pe 
shall  hold  any  office  or  appointment  of  profit  or  trust  under  the  govemmei 
United  States,  or  of  this  state,  or  of  any  city  or  incorporated  district,  w 
commissioned  officer  or  otherwise,  a  subordinate  officer  or  agent,  who  is,  or 
employed  under  the  legislative,  executive  or  judiciary  department  of  this 
of  the  United  States,  or  of  any  city  or  incorporated  district,  and  also  th 
member  of  congress,  and  of  the  state  legislature,  and  of  the  select  or  comm 
cil  of  any  city,  or  commissioners  of  any  incorporated  district,  is  by  law  incs 
holding  or  exercisine,  at  the  same  time,  the  office  or  appointment  of  judge,  i 
or  clerk  of  any  election  of  this  commonwealth ;  and  that  no  inspector,  judge, 
officer  of  any  such  election,  shall  be  eligible  to  any  office  to  be  then  votec 
Act  2  July  1839,  §  13.   Purd.  372. 

The  13th  section  of  the  act,  passed  2d  July  1839,  entitled  <<  an  act  re 
the  elections  of  this  commonwealth,"  shall  not  be  so  construed  as  to  pre^ 
militia  officer  or  borough  officer  from  serving  as  judge,  inspector  or  clerli 
general  or  special  election,  in  this  common wealUi.(c)  Act  16  April  1840,  §  * 

The  inspectors  and  judges,  chosen  as  aforesaid,  shall  meet  at  the  respecti^ 
appointed  for  holding  the  election  in  the  district  to  which  they  respectively 
before  nine  o'clock  in  the  morning  of  the  second  Tuesday  of  October,  in  < 
every  year ;  and  each  of  said  inspectors  shall  appoint  one  clerk,(c{)  who  si 
qualified  voter  of  such  district.   Act  2  July  1839,  §  15.   Purd.  373. 

In  case  the  person  who  shall  have  received  the  second  highest  number 
for  inspector,  shall  not  attend  on  the  day  of  any  election,  then  the  person  v 
have  received  the  second  highest  number  of  votes  for  judge  at  the  next  p 
election,  shall  act  as  an  inspector  in  his  pi  ice ;  and  in  case  the  person  i 
have  received  the  highest  number  of  votes  for  inspector  shall  not  attend,  tl 
elected  judge  shall  appoint  an  inspector  in  his  place ',  (e)  and  in  case  the  perso 

(a)  Repealed  as  to  Bradford,  Wjomiag^  maj  be  voted  for  to  fill  any  towns! 

Tioga,   Susquehanna,   Wayne,    Montgomery  Pard.  385. 

and  Clinton  counties,  by  act  9  April   1844.  (</)  The  clerk,  when  appointed, 

P.  L.  220.  naal  officer,  and  the  inspector  cann 

(6)  While  no  candidate  can  be  an  officer  at  him,   except  for  some  disqoalifyii 

an  election,  and  the  election  as  to  him  may  be  Anon.,  Com.    Pleas,   Phila.,  Mar 

set  aside  on  that  account,  yet  it  will  not  affect  MS. 

the  election  of  other  candidates  for  different  («)  A  person  appointed  to  fill  a  ▼ 

offices,  where  there  is  no  charge  of  fraud  or  the  office  of  inspector,  in  place  ol 

other  improper  conduct.    2  P.  508.  elected    by  the  people,  and  who 

(c)  A  candidate  for^a  township  office,  or  for  appear  and  act  at  a  general  election, 

judge,  or  inspector  of  elections,  is  competent  office  only  pro  hoc  vice,  and  is  not  c 

to  act  as  judge  or  inspector  of  his  own  eleo-  act  at  a  succeeding  election  at  i 

tion.  Case  of  Passyunk  township,  Com.  Pleas,  regularly  elected  inspector  appears  a 

Phila.,  December  1847.    MS.     And  by  act  13  his  seat.  Case  of  Penn  District  Elect 

June  1840,  {  2,  a  judge,  insp«ctoK  or  clerk  Pleas,  Phila.     11  May  1850.    MS. 
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a  judge  sliall  not  attend,  then  the  inspector  who  received  the  highest  number  of 
Totes  shall  appoint  a  judge  in  his  place; (a)  and  if  any  vacancy  (6)  shall  continue  in 
the  board  for  the  space  of  one  hour  after  tiie  time  fixed  bj  law  lor  the  opening  of  the 
election,  the  qualified  voters  of  the  township,  ward  or  district,  for  whicn  such  officer 
shall  have  been  elected,  present  at  the  place  of  election,  shall  elect  one  of  their 
number  to  fill  such  vacanc^.  Ibid.  §  16. 

In  case  any  clerk,  appointed  under  the  provisions  of  this  act,  shall  neglect  to 
attend  at  any  election  during  said  year,  it  snail  be  the  duty  of  the  inspector  who 
appointed  said  clerk  Tor  of  the  person  filling  the  place  of  such  inspector^  to  forth- 
with appoint  a  suitable  person  as  clerk,  qualifiea  as  aforesaid,  who  shall  perform 
said  duties  for  the  jear.  Ibid.  §  17. 

The  inspectors,  judges  and  clerks  aforesud,  shall,  before  entering  on  the  duties 
of  their  offices,  severally  take  and  subscribe  the  oath  or  affirmation  hereinafter 
directed,(c)  which  shall  be  administered  to  them  by  any  judge,  alderman  or  justice  of 
the  peace ;  but  if  no  such  magistrate  be  present,  one  of  the  inspectors  of  the  elec- 
tion shall  administer  ihe  oath  or  affirmation  to  the  other  judge  uid  inspector,  and 
then  the  inspector  so  qualified  shall  administer  the  oath  or  affirmation  to  him.  Ibid. 
§18. 

The  inspectors,  judge  and  clerks,  required  by  law  to  hold  township  and  general 
elections,  shall  take  and  subscribe  the  several  oaths  and  affirmations,  required  by 
the  19th,  20th  uid  21st  sections  of  the  act  of  the  2d  day  of  July  1839,  entitled 
'<  An  act  relating  to  the  elections  of  this  commonwealth,''  which  oaths  or  affirmations 
shall  be  prepared  and  administered  in  -  the  manner  prescribed  in  the  18th  and  22d 
sections  of  said  act;  and  in  addition  to  the  power  conferred  by  the  18th  section  of 
said  act,  the  judee,  or  either  of  the  inspectors,  shall  have  power  to  administer  the 
oaths  prescribed  by  said  act,  to  any  clerk  of  a  general,  special  or  township  election. 
Act  13  June  1840,  §  3.  Purd.  373. 

The  following  shall  be  the  form  of  the  oath  or  affirmation  to  be  taken  by  each 
inspector,  viz. :  "I  (A.  B.)  do that  I  will  duly  attend  to  the  ensuing  elec- 
tion during  the  continuance  thereof,  as  an  inspector,  and  that  I  will  not  receive  any 
ticket  or  vote  firom  any  person,  other  than  such  as  I  shall  firmly  believe  to  be,  accord- 
ing to  the  provisions  of  the  constitution  and  the  laws  of  this  commonwealth,  entitled 
to  vote  at  such  election,  without  requiring  such  evidence  of  the  right  to  vote  as  is 
directed  by  law,  nor  will  I  vexatiously  delay  or  refuse  to  receive  any  vote  from  any 
person  who  I  shall  believe  to  be  entitled  to  vote  as  aforesaid,  but  that  I  will  in  all 
things  truly,  impartially  and  faithfully  perform  my  duty  therein,  to  the  best  of  my 
judgment  and  abilities ;  and  that  I  am  not  directly,  nor  indirectly,  interested  in  any 
bet  or  wager  on  the  result  of  this  election."   Act  2  July  1839,  §  19.   Purd.  373. 

The  foUowing  shall  be  the  oath  or  affirmation  of  each  judge,  viz. :  ''I  (A.  B.)  do 
that  I  will  as  judge  duly  attend  the  ensuing  election  during  the  continuance 

68,  88.    The  contrary  doctrine,  howerer,  is  of  the  new  election  districts  into  which  the  old 

held  by  the  present  conrt,  who  have  ruled  that  one  is  divided.    The  official  functions  of  local 

a  person  so  appointed  is  entitled  to  act  for  the  officers  fall  with  the  political  annihilation  of 

whole    year.      Anon.,   Com.   Pleas,  March  the  locality  for  which  thej  were  chosen  or 

1852.     MS.    The  act  17  April  1869,  §  15,  appointed.    Penn  District  Election  Case,  1 

provides  that  election  officers  shall  take  their  Wh.  Dig.  704,  pi.  11.     S  S.  &  R.  131. 
places  at  the  expiration  of  the  terms  of  the        (c)  Whereoneof  the  clerks,  by  intoxication, 

persons  holding  the  same  at  the  time  of  their  was  unable  to  continue  his  labors,  and  another 

election.    Purd.  1558.  person  was  called  to  act  in  his  place,  but  was 

(a)  Where  an  election  judge  appointed  a  not  sworn,  and  continued  to  officiate  until  the 

person  inspector  in  the  place  of  the  one  who  regular  clerk  was  able  to  resume  his  duties, 

reeeiyed  the  highest  number  of  rotes,  he  being  the  court  refused  to  set  an  election  aside  on 

absent,  and  the  judge  subsequently  removed  that  ground,  there  being  no  allegation  of  fraud 

from  the  ward ;  held,  that  the  inspector  so  or  mistake  in  conducting  the  election.    2  P. 

appointed  had  power  to  make  an  appointment  503.     1  Brewst.  69.    It  is  a  general  rule  of 

to  fill  the  vacancy  in  the  office  of  judge.  Penn  elections  that  mere  irregularities  which  do  not 

District  Election  Case,  1  Wh.  Dig.  705,  pi.  tend  to  affect  results,  are  not  to  defeat  the  will 

23.     But  a  poll  will  not  be  rejected  simply  of  the  majority.     1  Brewst.  140.    But  where 

because  the  officers  were  irregularly  chosen,  the  law  has  prescribed  a  time  and  place  of 

1  Brewst.  69.     5  Phila.  103.  election,  and  designated  the  officers  who  are 

(6)  Upon  the  division  of  an  election  dis-  to  conduct  it,  a  minority  may  not  set  up  other 

triet,  the  functions  of  the  election  officers  are  officers  and  hold  a  separate  election.     8  H. 

d^troyed,  and  cannot  be  exercised  in  either  493.     8  N.  T.  69.    See  1  Brewst.  69. 
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thereof,  and  fidthfully  assist  the  inspectois  in  cariying  on  the  same ;  that  I  will  nofe 
give  my  consent  that  any  vote  or  ticket  shall  be  received  from  any  person  other 
than  such  as  I  firmly  believe  to  be,  according  to  the  provisions  of  the  constitution 
and  laws  of  this  commonwealth,  entitled  to  vote  at  such  election,  without  reqmring 
such  evidence  of  the  right  to  vote  as  is  directed  by  law,  and  that  I  will  use  my  best 
endeavors  to  prevent  any  fraud,  deceit  or  abuse,  in  carrying  on  the  same  by  citixena 
qualified  to  vote,  or  others ;  and  that  I  will  make  a  true  and  perfect  return  of  the 
said  election,  and  will  in  all  things  truly,  impartially  and  faithfully  perform  my 
duty  respecting  the  same,  to  the  best  of  my  judgment  and  abilities ;  and  that  I  am 
not  directly  or  indirectly  interested  in  any  bet  or  wager  on  the  result  of  this  elee- 
tion."  Ibid.  §20. 

The  following  shall  be  the  form  of  the  oath  or  affirmation  to  be  taken  by  eaeh 

clerk,  viz. :  "  I  (A.  B.)  do that  I  will  impartially  and  truly  write  down  the 

name  of  each  elector  who  shall  vote  at  the  ensmng  election,  which  shall  be  given 
me  in  charge,  and  also  the  name  of  the  township,  ward  or  district,  wherein  such 
elector  resides,. and  carefully  and  truly  write  down  the  number  of  votes  that  shall 
be  given  for  each  candidate  at  the  election,  as  often  as  his  name  shall  be  read  to  me 
by  the  inspectors  thereof,  and  in  all  things  truly  and  faithfully  perform  my  duty 
respecting  the  same,  to  the  best  of  my  judgment  and  ability;  and  that  I  am  nol 
directly  or  indirectly  interested  in  any  bet  or  wager  on  the  result  of  this  election/' 
Ibid.  I  21. 

It  shall  be  the  duty  of  the  said  clerks,  forthwith  to  make  out  two  copies  of  the 
forms  of  each  of  the  said  oaths  or  affirmations,  which  shall  be  severally  subscribed 
by  each  of  the  inspectors,  judges  and  clerks,  and  the  said  oaths  or  affirmations  shall 
be  certified  under  the  hands  of  the  persons  by  whom  they  shall  be  administered* 
Ibid.  §  22. 

rV.  Mode  of  ooNDUOTiNa  blbotions. 

The  commissioners  of  every  county  within  this  commonwealth,  shall,  on  or  before 
eight  of  the  clock  in  the  morning  of  the  day  of  every  general,  special,  electoral  and 
township  election,  and  at  the  tmies,  hereinafter  specified,  perform  the  following 
duties.   Act  13  June  1840,  §  7.   Purd.  374. 

At  elections,  as  aforesaid,  they  shall  cause  to  be  delivered  to  one  of  the  inspectois 
of  evQiy  election  district,  within  their  respective  counties,  a  sufficient  number  of 
boxes  to  contain  the  tickets  (unless  the  same  has  already  been  provided  for  said 
township),  blank  forms  of  election  oaths,  tally  papers,  and  returns  made  out  in  a 
proper  manner,  and  headed  as  the  nature  of  the  election  may  require.   Ibid. 

At  special,  electoral  and  township  elections  they  shall,  in  addition  to  the  foregoing^ 
deliver  to  the  aforesaid  inspectors  certified  copies,  under  seal  of  office,  of  the  duph*^ 
cate  copies  delivered  them  to  file  in  their  respective  offices,  by  the  respective  asses* 
sors  of  wards,  townships,  incorporated  districts  and  boroughs  within  their  respective* 
counties,  pursuant  to  the  directions  and  provisions  contained  in  the  5th  section  (a), 
of  this  act;  also  a  sufficient  number  of  blank  forms  of  certificjites  of  elecdon,  for' 
each  person  elected  to  any  office  voted  for  at  township  elections.(6)    Ibid. 

On  the  day  of  meeting  of  the  return  judges  of  elections,  within  their  respeetive 
counties,  they  shall  immediately,  on  said  judges  having  met  and  selected  one  of 
their  number  as  president  of  the  board,  deliver  to  said  president  a  sufficient  number 
of  blank  forms,  of  duplicate,  triplicate  and  single  returns,  made  out  in  a  proper  man* 
ner,  and  headed  as  the  nature  of  the  return  may  require ;  also  blank  forms  of  cciti* 
ficates  of  election  for  each  person  elected  at  such  election,  made  out  and  headed  aa 
the  case  may  require.   Ibid. 

Every  general  and  special  election  shall  be  opened  between  the  hours  of  eight . 

(a)  Supra  II.  p.  S40.  P.  L.  129.    This  proTision  is  extended  to  tfaa 

(6)  By  act  11  March  1852,  {  17,  so  much  counties  of  Dauphin  and  Northumberland,  hf 

of  this  section  *'as  requires  county  commis-  act  7  May  1855;  to  the  counties  of  Chestec^' 

sioners  to  furnish  every  election  district  with  Pelaware,  Montgomery,  Cumberland,  FayeW 

a  list  of  the  voters  residing  therein,"  is  re-  Adams  and  Franklin,  by  act  17  March  I'SSS 

pealed,  **  so  far  as  relates  to  township  elections,  to  the  county  of  York,  by  act  16  March  1861 

in  the  county  of  Lancaster,  and  it  shall  be  the  to  the  county  of  Washington,  by  act  I   ~  ~ 

duty  of  the  inspectors  to  whom  such  lists  are  1861.    Purd.   374.     And  to  the  conntj 

furnished  at  the  general  elections,  to  preserve  Armstrong,  by  act  18  February  1869.     P.  Tai\ 

the  same  for  use. at  the  township  elections."  205.  Digitized  by  v 
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and  ten  in  the  forenoon,  and  shall  continue  without  interruption  or  adjoummenT 
until  seven  o'clock  in  the  eyening,  when  the  polls  shall  be  closed,  except  in  the'oii^ 
and  county  of  Philadelphia,  the  polls  shall  not  be  closed  before  ten  o  clock  in  the 
evening.(a)   Act  2  July  1839,  §  61.   Purd.  374. 

The  inspectors  shall  be  placed  so  as  most  conveniently  to  receive  the  tickets  of 
the  electors ;  and  over  or  near  to  the  door,  window  or  other  place  at  which  the 
tickets  are  received,  the  name  of  the  township,  ward  or  district  whose  inspectors 
shall  be  there  placed,  shall  be  written  or  printed  in  legible  characters,  so  that  the 
electors  may  readily  find  the  inspectors  to  whom  their  tickets  aro  to  be  delivered. 
Ibid.  §  62. 

Every  inspector  and  judge  of  an  election  shall  have  full  power  and  authority  to 
administer  oaths  or  affirmations  to  any  and  all  persons  requiring  or  offering  to  be 
sworn  or  affirmed,  in  relation  'to  the  right  of  any  person  to  vote  at  any  election, 
authorized  to  be  held  under  any  law  of  this  commonwealth,  and  generally  shall,  in 
ths  exercise  of  the  duties  of  their  office  as  inspector  or  judge,  have  the  same  power 
U)  administer  oaths  or  affirmations  reauired  or  authorized  to  be  administered  by  the 
provisions  of  this  act,  or  the  act  to  which  this  is  a  supplement,  as  justices  of  the 
peace  have  by  the  laws  of  this  commonwealth;  and  a  violation  of  such  oath  or 
affirmation  shall  be  subject  to  the  same  fines  and  penalties  which  are  or  may  be 
inflicted  by  law,  for  a  violation  of  such  oath  or  affirmation,  when  administered  by 
a  justice  of  the  peace.  Act  13  June  1840,  §  14.   Purd.  374. 

The  judges  of  the  elections,  within  the  limits  of  their  respective  wards,  districts 
or  townships,  shall  have  power,  and  are  hereby  required  to  aecide  on  the  qualifica- 
tions of  any  person  claiming  to  Tote  at  any  election,  whenever  the  inspectors  thereof 
shall  disagree  upon  the  right  of  such  person  to  vote,  but  not  otherwise,  and  the 
inspectors  thereof  shall,  upon  such  decision,  forthwith  receive  or  reject  the  vote  of 
such  person  as  the  case  may  be.  Act  2  July  1839,  §  6.   Purd.  375. 

No  inspector  shall  receive  any  ticket  from  any  person  other  than  an  elector  resid- 
ing within  the  township,  ward  or  district,  for  which  such  inspector  shall  have  been 
elected  or  appointed.   Ibid.  §  68. 

Every  voter  may  deliver  written  or  printed  tickets  as  he  shall  see  cause,  but  each 
ticket  shall  be  on  a  separate  piece  of  paper  folded  so  as  to  conceal  the  name  of  the 
person  or  persons  voted  for,  and  containing  on  the  outside  fold  the  designation  of 
the  office,(6)  and  that  only;  thus — there  shall  be  contained  in  one  ticket  the  name 
of  a  person  for  governor;  in  one  other  ticket  the  name  or  names  of  a  senator  or  sena- 
tors ;  in  one  other  ticket  the  name  or  names  of  a  member  or  members  of  the  house 
of  representatives,  and  thus  with  respect  to  other  officers  as  the  case  may  be.(c) 
Ibid.  §  69. 

It  shall  be  the  duty  of  each  bspector  who  shall  receive  the  ticket  of  an  elector, 
to  call  out  aloud  the  name  of  such  elector,  which  shall  be  entered  by  the  clerks  in 
separate  lists,  and  the  name  shall  be  repeated  by  each  of  them,  and  the  inspector 
shall  insert  the  letter  V  in  the  margin  of  the  alphabetical  list,  opposite  to  the  name 
of  such  elector ;  and  if  such  elector  shall  have  been  sworn  or  affirmed,  or  produced 
a  certificate  or  other  evidence  as  before  provided,  of  having  been  naturalized,  the 
inspector  shall  also  note  the  same  in  the  margin  of  such  list ;  and  where  proof  of 
residence  is  made,  shall  also  note  the  name  of  the  person  making  such  proof. 
Ibid.  §  70. 

All  tickets  folded  and  indorsed  as  aforesud,  and  personally  delivered  by  the  voter 
and  none  other,  shall,  by  the  respective  inspectors,((f)  be  deposited  in  separate  boxes, 

(a)  See  ante  339,  note  c.    Election  officers  (e)  Where  there  are  more  names  on  the 

are  privileged  from  arrest,  on  election  day,  ticket  than  there  ought  to  be,  it  is  groand  for 

sare  for  treason,  felony  or  breach  of  the  peace,  rejecting  the  votes  that  contain  such  names, 

1  Brewst.  182.  even  if  the  other  names  were  properly  voted 

(6)  A  ticket  containing  on  the  outside  the  for.     2  P.  534.     See  act  of  1866,  infra, 

words  <*prothonotary,  register,  recorder,  &c./'  (rf)  A  thoughtless,  inconsiderate  interfer- 

sofficiently  designates  all  the  various  offices  ence  with  the  tickets,  by  a  third  person,  who 

which  are  filled,  in  the  county,  by  the  same  came  into  the  election  room,  there  being  no 

person.    3  P.  L.  J.  160.     So  a  ticket  having  pretended  allegation  of  fraud,  was  held,  not 

on  the  outside  the  words  ''prothonotary  and  sufficient  ground  to  set  aside  the  election.     2 

derk  of  the  several  courts  of  Luzerne  county,"  P.  503. 
is  sufficient  for  that  purpose.     3  P.  L.  J.  155. 
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aooordiDg  to  the  office  designated  on  the  back  of  the  ticket,  and  ahkU  th^e  remua 
until  the  poll  be  dosed.    D)id.  §  71. 

The  qualified  voters  of  the  several  counties  of  thb  commonwealth,  at  aU  general, 
township,  borough  and  special  elections,  are  hereby,  hereafter,  authorized  and; 
required  to  vote,  by  tickets,  printed  or  written,  or  partly  printed  and  partly  writ*  i 
ten,  severally  class&ed  as  follows :  one  ticket  shall  embrace  the  names  of  all  judges 
of  courts  voted  for,  and  to  be  labelled,  outside,  '^  judiciary ;''  one  ticket  shall  em- 
brace the  names  of  all  state  officers  voted  for,  and  be  labelled  '<  state ;"  one  ticket ; 
shall  embrace  the  names  of  all  county  officers  voted  for,  including  office  of  senator*; 
member  and  members  of  assembly,  if  voted  for,  and  members  of  congress,  if  votod  j 
for,  and  be  labelled  <'  countv ;"  one  ticket  shall  embrace  the  names  of  all  township-j 
officers  voted  for,  and  be  labelled  *'  township ;"  one  ticket  shall  embrace  the  naffles ; 
of  all  borough  ^officers  voted  for,  and  be  labelled  <<  borough;"  and  each  class  shall 
be  deposited  in  separate  ballot-boxes.(a)    Act  30  March  1866,  §  1.    Purd.  1424.  I 

At  all  general  elections,  the  names  of  all  candidates  to  be  voted  for,  in  the  ei^l 
of  Philadelphia,  shall  be  written  or  printed  on  one  ticket  or  slip  of  paper,(6)  aad; 
the  number  of  the  ward  and  election  division  in  which  the  ticket  is  to  be  voted  shall! 
be  printed  or  written  on  the  outside  fold  thereof.  Act  17  April  1869,  §  40.  Pazd.i 
1564. 

y.  Of  the  qualified  elsctobs. 

No  person  shall  be  permitted  to  vote  at  any  election,  as  aforesaid,  other  than  a; 
*  *  freeman  of  the  age  of  twenty-one  years  or  more,  who  shall  have  resided  in  thiai 
state  (c)  at  least  one  year,  and  in  the  election  district  (c2)  where  he  offers  to  vote  ilL| 
least  ten  days  immediately  preceding  such  election,  and  within  two  years  paid  a] 
state  or  county  tax  which  shall  have  been  assessed  (e)  at  least  ten  days  before  tbcj 
election.  But  a  citizen  of  the  United  States,  who  had  previously  been  a  qualified 
voter  of  this  state,  and  removed  therefrom  and  returned,  and  who  shall  have  resided, 
in  the  election  district  and  paid  taxes,  as  aforesaid,  shall  be  entitled  to  vote  after  resid* 
ing  in  this  state  six  months :  Provided^  That  the  *  *  freemen,  citizens  of  the  Unitet 
States,  between  the  ages  of  twenty-one  and  twenty-two  years,  and  having  reside4( 
in  this  state  one  year,  and  in  the  election  district  ten  days,  as  aforesaid,  shall  hi 
entitled  to  vote,  although  they  shall  not  have  paid  taxes.  Act  2  July  1839,  §  6Si' 
Purd.  375. 

Every  person  claiming  a  right  to  vote  at  any  election,  as  aforesaid,  shall,  if' 
required  by  either  of  the  inspectors,  make  proof : 

1.  That  he  is  a  natural  born  citizen  of  this  commonwealth^  or 

2.  That  he  was  settled  therein  on  the  28th  of  September  1776,  aqd  has  sineii 
continued  to  reside  therein,  or  I 

3.  That  having  been  a  foreigner,  who  since  that  time  came  to  settle  therein,  hi| 
took  an  oath  or  affirmation  of  allegiance  to  the  same  on  or  before  the  26th  of  Mard^ 
Anno  Dqmini  1790,  agreeably  to  the  then  existing  constitution  and  laws;  and  i^ 
evidence  of  any  of  the  said  facts,  the  oath  or  affirmation  of  such  person  shall  bd 
sufficient,  or 

4.  That  he  is  a  natural  bom  citizen  of  some  other  of  the  United  States,  or  hal 

I 

(a)  ThiB  section  is  repealed  as  to  Luzerne  MS.    See  2  P.  A.  D.  450.    1  Ash.  126.    | 

and  Wjoming  counties,  bj  act  6  April  1868,  Wall.  Jr.  217.     2  J.  365.    3  P.  L.  J.  SKK 

and  the  mode  of  voting  therein  is  to  be  as  An  alien  lawfully  assessed,  and  in  other  i«j 

before  its  passage.     P.  L.  729.  spects  qaalified,  is  entitled  to  rote,  thooj^ 

(6)  The  act  12  April  1869  provides  that  in  naturalized  within  ten  dajs  of  the  election.    I 

the  county  of  York,  it  shall  be  lawful  to  rote  Brewst.  15d.                                                      ! 

for  all  candidates  for  the  various  offices,  at  id)  The  term  *^  election  district,"  signifld 

any  election,  on  one  slip  or  ticket.    P.  L.  878.  any  part  of  a  city  or  county  baring  fixe^ 

(c)  The  party  must  not  only  have  actually  boundaries  within  which  the  citizens  resido^ 

resided  in  the  state  one  year  before  tendering  therein  must  vote.    3  P.  L.  J.  310.               J 

his  vote,  but  such  residence  must  have  been  (e)  The  tax  must  hare  been   personafll 

with  the  intent  to  become  a  citizen  of  this  assessed  upon  the  voter.   2  8.  &  R.  S67.   All| 

state,  and  to  abandon  the  citizenship  the  party  have  been  paid  in  money.     1  Ck>ng.  £1.  Ollil| 

may  have  previously  had  in  another  state.  512-13.                                                             j 
Anon.,  Com.  Pleas,  Phila.,  3  November  1848. 
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been  lawfully  admitted  or  recognised  as  a  citizen  thereof,  on  or  before  tbe  26th  day 
of  March  1790;  and  as  evidence  thereof,  he  shall,  if  reouired  by  any  judge  or 
inspector  of  the  election,  produce  a  certificate  in  due  rorm  from  some  judge, 
prothonotary,  clerk  of  a  court,  maj^or,  alderman  or  justice  of  the  peace,  or  shall 
be  examined  on  his  oath  or  affirmation,  or 

5.  That  having  been  an  alien,  he  has  been  naturalized  conformably  to  the  laws 
of  the  United  States ;  and  as  the  only  evidence  thereof,  he  shall  produce  a  certifi- 
cate thereof,  under  the  seal  of  the  court  where  such  naturalization  took  place ;  (a) 
except  where  such  person  shall  have  resided  in  said  ward,  district  or  township,  for 
ten  years  or  upwards  next  preceding  such  application  to  vote,  in  which  case  the 
oath  of  such  applicant  shall  be  jprimd  facie  evidence  of  naturalization.     Ibid.  §  64. 
On  the  day  of  elecdon,  any  person  whose  name  is  not  on  the  said  list,  and  claim- 
ing the  right  to  vote  at  said  election,  shall  produce  at  least  one  qualified  voter  of 
tbe  district  as  a  witness  to  the  residence  of  the  claimant  in  the  district  in  which 
be^ claims  to  be  a  voter,  for  the  period  of  at  least  ten  days  next  preceding  said 
ek^tion,  which  witness  shall  take  and  subscribe  a  written,  or  partly  written  and 
partly  printed,  affidavit  to  the  facts  stated  by  him,  which  affidavit  shall  define 
clearly  where  the  residence  is  of  the  person  so  claiming  to  be  a  voter ;  and  the 
person  so  claiming  the  right  to  vote  shall  also  take  and  subscribe  a  written,  or 
partly  written  and  partly  printed,  affidavit,  stating  to  the  best  of  his  knowledge  and 
belief,  where  and  when  he  was  bom )  that  he  is  a  citizen'  of  the  commonwealth  of 
Pennsylvania  and  of  the  United  States ;  that  he  has  resided  in  the  commonwealth 
one  year,  or  if  formerly  a  citizen  therein  and  has  moved  therefrom,  that  he  has 
resided  therein  six  months  next  preceding  said  election ;  that  he  has  not  moved 
into  the  district  for  the  purpose  of  voting  therein ;  that  he  has  paid  a  state  or 
county  tax  within  two  years,  which  was  assessed  at  least  ten  days  before  said  elec- 
tion ;  and,  if  a  naturalized  citizen,  shall  also  state  when,  where  and  by  what  court 
he  was  naturalized,  and  shall  also  produce  his  certificate  of  naturalization  for  exami- 
nation ;  the  said  affidavit  shall  also  state  when  and  where  the  tax  claimed  to  be  paid 
by  the  affiant  was  assessed,  and  when,  where  and  to  whom  paid ;  and  the  tax  receipt 
therefor  shall  be  produced  for  examination,  unless  the  affiant  shall  state  in  his  affi- 
davit that  it  has  been  lost  or  destroyed,  or  that  he  never  received  any ;  but  if  the 
person  so  claiming  the  right  to  vote  shall  take  and  subscribe  an  affidavit,  that  he  is 
a  native  bom  citizen  of  the  United  States  (or  if  bora  elsewhere,  shall  state  that  fact 
in  bis  affidavit,  and  shall  produce  evidence  that  he  has  been  naturalized,  or  that  he 
is  entitled  to  citizenship  by  reason  of  his  father's  naturalization),  and  shall  further 
state  in  his  affidavit  that  he  is,  at  the  time  of  taking  the  affidavit,  between  the  ages 
of  twenty-one  and  twenty-two  years,  that  he  has  resided  in  the  state  one  year  and 
in  the  election  district  ten  days  next  preceding  such  election,  he  shall  be  entitled 
to  vote,  although  he  shall  not  have  paid  taxes.     The  said  affidavits  of  all  persons 
making  such  claims,  and  the  affidavits  of  the  witnesses  to  their  residence,  shall  be 
preserved  by  the  election  board,  and  at  the  close  of  the  election  thev  shall  be  en- 
closed with  the  list  of  voters,  tally-list  and  other  papers  required  by  law  to  be  filed 
by  the  return  judge  with  the  prothonotary,  and  shall  remain  on  file  therewith  in  the 
prothonotary's  office,  subject  to  examination,  as  other  election  papers  are.  If  the  elec- 
tion officers  shall  find  that  the  applicant  or  applicants  possess  all  the  legal  qualifica- 
tions of  voters,  he  or  they  shall  be  permitted  to  vote,(6)  and  the  name  or  names  shall 
be  added  to  the  Ibt  of  taxables  by  the  election  officers,  the  word  '<  tax"  being  added 
where  the  claimant  claims  to  vote  on  tax,  and  the  word  <'  age"  where  he  claims  to 
vote  on  age ;  the  same  words  being  added  by  the  clerks  in  each  case  respectively, 
on  the  lists  of  persons  voting  at  such  election.    Act  17  April  1869,  §  5.    Purd. 
1556. 

(a)  A  certificate  of  naturalization  cannot  (6)  An  action  cannot  be  maintained  against 

be  impeached   collateral! v.     1   Brewst.  1S2,  an  inspector  for  refusing  a  vote,  unless  on 

218,  263,  270.    27  Leg.  Int.  SO.     Where  the  proof  of  malice.    11  S.  &  R.  35.   27  Leg.  Int. 

naturalization  results  from  that  of  the  parent,  30.     2  Cr.  C.  C.  44.    40  Eng.  L.  &  Eq.  89. 

the  certifi(iate  of  the  latter  must  be  produced.  Nor  will  an  indictment  lie,  if  the  officer  acted 

13  Leg.  Int.  140.  in  good  faith.    1  Brewst.  183,  273. 
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It  shall  be  lawful  for  any  qualified  citizen  of  the  district,  notwithstanding  the 
name  of  the  proposed  voter  is  contained  on  the  list  of  resident  taxables,  to  chal- 
lenge  the  vote  of  such  persons ;  whereupon  the  same  proof  of  the  right  of  suffrage  | 
as  is  now  required  by  law  shall  be  publicly  made  and  acted  on  by  the  election  board,  i 
and  the  vote  admitted  or  rejected,  according  to  the  evidence ;  every  person  claiming  j 
to  be  a  naturalized  citizen  shall  be  required  to  produce  his  naturalization  certificate ' 
at  the  election  before  voting,  except  where  he  has  been  for  ten  years,  consecutively,  ! 
a  voter  in  the  district  in  which  he  offers  his  vote ;  and  on  the  vote  of  such  person  | 
being  received,  it  shall  be  the  duty  of  the  election  officers  to  write  or  stamp  on  suek-j 
certificate  the  word  "  voted,"  with  the  month  and  year ;  and  if  any  election  officer ; 
or  officers  shall  receive  a  second  vote  on  the  same  day,  by  virtue  of  the  same  cer-  : 
tificate,  excepting  where  sons  are  entitled  to  vote  by  virtue  of  the  naturalization 
of  their  fathers,  the^  and  the  person  who  shall  offer  such  second  vote,  upon  ite 
offending  shall  be  guilty  of  a  high  misdemeanor,  and  on  conviction  thereof,  be  fined 
or  imprisoned,  or  both,  at  the  discretion  of  the  court  *,  but  the  fine  shall  not  exceed 
one  hundred  dollars  in  each  case,  nor  the  imprisonment  one  year;  the  like  punish- 
ment shall  be  inflicted  on  conviction,  on  the  officers  of  election  who  shall  neglect 
or  refuse  to  make,  or  cause  to  be  made,  the  indorsement  required  as  aforesaid  on 
said  naturalization  certificate.     Ibid. 

The  same  rules  and  regulations  shall  apply  at  every  special  election,  and  at  eveij 
separate  city,  borough  or  ward  election,  in  all  respects,  as  at  the  general  elections 
in  October.     Ibid.  §  7. 

Citizens  of  this  state  temporarily  in  the  service  of  the  state  or  of  the  United 
States  governments,  on  clerical  or  other  duty,  and  who  do  not  vote  where  thus  em*  i 
ployed,  shall  not  be  thereby  deprived  of  the  right  to  vote  in  their  several  election  [ 
districts,  if  otherwise  duly  qualified.     Ibid.  §  19. 

That  so  much  of  every  act  of  assembly  as  provides  that  only  white  freemen  shaB  i 
be  entitled  to  vote  or  be  registered  as  voters,  or  as  claiming  to  vote  at  any  general 
or  special  election  of  this  commonwealth,  be  and  the  same  is  hereby  repealed ;  ani'j 
that  hereafter  all  freemen,  without  distinction  of  color,  shall  be  enrolled  and  regie<^ 
tered,  according  to  the  provisions  of  the  first  section  of  the  act  approved  Apr9<] 
17th  1869,  entitled  '*  An  act  further  supplemental  to  the  act  relative  to  the  elee-'l 
tions  of  this  commonwealth,''  and  shall,  when  otherwise  qualified  under  existing 
laws,  be  entitled  to  vote  at  all  general  and  special  elections  in  this  commonwealtlu ' 
Act  6  April  1870,  §  10.    Purd.  1603. 

VI.  Duties  op  peace  officers. 

It  shall  be  the  duty  of  every  mayor,  sheriff,  deputy-sheriff,  alderman,  justice  of  " 
the  peace  and  constable  or  deputy-constable,  of  every  city,  county  and  township  or  j 
district  within  this  commonwealth,  whenever  called  upon  by  any  officer  of  an  eIectiott|.  { 
or  by  any  three  qualified  electors  thereof,  to  clear  any  window,  or  avenue  to  any  win*| 
dow,  at  the  place  of  the  general  election,  which  shall  be  obstructed  in  such  a  wmyl 
as  to  prevent  voters  from  approaching  the  same ;  (a)  and  on  neglect  or  refiisal  to  diii 
on  such  requisition,  said  officer  shall  be  deemed  guilty  of  a  misdemeanor  in  office, ! 
and  on  conviction,  shall  be  fined  in  any  sum  not  less  than  one  hundred  nor  more^ 
than  one  thousand  dollars ;  and  it  shall  be  the  duty  of  the  respective  constables  of 
each  ward,  district  or  township  within  this  commonwealth,  to  be  present  in  peraoaj 
or  by  deputy,  at  the  place  of  holding  such  elections  in  said  ward,  district  or  town*: 
ship,  for  the  purpose  of  preserving  the  peace,  as  aforesaid.  Act  2  July  1839| 
§  111.     Purd.  376. 

It  shall  be  the  duty  of  every  peace  officer,  as  aforesaid,  who  shall  be  present  ak 
any  such  disturbance  at  an  election  as  is  described  in  this  act,  to  report  the  same  to 


(a)  In  discharging  this  duty,  the  officer  necessary  to  accomplish  the  object,  and  ererj  ■ 

ought  to  give  notice  to  the  people  to  remore  citizen  who  is  called  on  to  assist  him  is  bound  j 

themselves,    before     proceeding     to    violent  to  do  so.    Ck>m.  v,  Hamilton,  Lancaster  Q.  S^  | 

measures;   but  having  given  this  notice,  he  22  January  1849.     MS 
has  the  right  to  use  as  much  force  as  may  be 
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the  next  court  of  quarter  sessioDS,  and  also  the  names  of  the  witnesses  who  can 
prore  the  same ;  and  it  shall  be  the  duty  of  said  court  to  cause  indictments  to  be 
preferred  before  the  ffrand  jury  against  the  persons  so  offending.  Ibid.  §  112. 

If  it  shall  be  made  appear  to  any  court  of  quarter  sessions  of  this  common- 
wealth, that  any  riot  or  disturbance  occurred  at  the  time  and  place  of  holding  any 
election  under  this  act,  and  the  constables  who  are  enjoined  by  law  to  attend  at  such 
elections  have  not  given  information  thereof,  according  to  the  provisions  of  this  act, 
it  shall  be  the  duty  of  said  court  to  cause  the  officer  or  officers,  so  neglecting  the 
doty  aforesaid,  to  be  proceeded  against  by  indictment  for  a  misdemeanor  m  office,  and 
on  conviction  thereof,  the  said  omcer  shall  be  fined  in  any  sum  not  exceeding  one 
hundred  dollars.    Ibid.  §  113. 

It  shall  be  the  duty  of  the  several  courts  of  quarter  sessions  of  this  conmionwealth, 
at  the  next  term  of  said  court  after  any  election  shall  have  been  held  under  this 
act,  to  cause  the  respective  constables  in  said  county  to  be  examined  on  oath,  as  to 
whether  any  breaches  of  the  peace  took  place  at  the  election  within  their  respective 
townships,  wards  or  districts ;  uid  it  shall  be  the  duty  of  said  constables  respectively 
to  make  return  thereof  as  piurt  of  their  official  return  at  sidd  court.(a)  Ibia.  §  114. 

yn.  Of  thx  globing  or  the  polls. 

When  the  poll  shall  be  closed,  the  boxes  wherein  the  tickets  shall  have  been 
deposited,  shall  be  opened  one  by  one,  and  the  inspectors,  in  the  presence  of  the 
judge,  shall  deliberately  take  out  such  tickets,  and  shall  each  read  aloud  the  name 
or  names  written  or  printed  thereon,  respectively,  and  the  clerks  shall  each  care- 
fullj  enter,  as  read,  each  ticket  as  it  is  taken  from  the  box,  and  keep  account  of 
the  same  on  papers  prepared  for  the  purpose,  so  that  the  number  of  votes  for  each 
candidate  tallied  thereon  may  be  readily  cast  up  and  known.  Act  2  July  1839,  § 
72.  Purd.  877. 

If,  upon  opening  anv  ticket,  as  aforesaid,  there  be  found  any  more  names  written 
or  printed  on  any  of  them  than  there  ought  to  be ;  (6)  or  if  any  two  or  more  such 
papers  be  deceit^lly  folded  together,  such  tickets  shall  be  rejected  and  not  counted 
among  the  votes ;  but  no  ticket  shall  be  rejected  by  reason  of  its  containing  fewer 
names  than  the  proper  number.  Ibid.  §  78. 

As  soon  as  the  election  shall  be  finished,  the  tickets,  list  of  taxables,  one  of  the 
lists  of  voters,  the  tally  papers,  and  one  of  the  certificates  of  the  oath  or  affirma- 
tion,  taken  and  subscribed  by  the  inspectors,  judges  and  clerks,  shall  all  be  care- 
i^lj  collected  and  deposited  in  one  or  more  of  the  ballot-boxes,  and  such  box  or 
hoxes,  being  closely  bound  round  with  tape,  shall  be  sealed  by  the  inspectors  and 
the  judge  of  the  election;  and,  together  with  the  remaining  ballot-boxes,  shall 
within  one  day  thereafter  be  delivered,  by  one  of  the  inspectors,  to  the  nearest 
jnstioe  of  the  peace,  who  shall  keep  such  boxes  containing  the  tickets  and  other 
docnments,  to  answer  the  call  of  any  persons  or  tribunal  authorized  to  try  the 
merits  of  such  election  ;(c)  and  the  other  list  of  voters,  tally  papers  and  certificates, 
shall  be  inclosed  by  the  said  inspectors  and  judge  in  a  sealed  cover,  directed  to  the 
prothonotary  of  the  court  of  common  pleas  of  the  county,  and  shall  by  some  one 
of  them  be  delivered  into  his  office  within  three  days  thereafter,  where  the  same 
shall  be  filed.   Ibid.  §  74. 

Ab  soon  as  all  the  votes  given  for  any  office  shall  be  read  off  and  counted,  the 
judge  shall  publicly  declare  the  number  of  votes  given  for  each  person  for  such 
oice ;  and  the  inspectors  and  judge  of  each  election  district  shall  make  out  a  cer- 
tificate under  their  hands  and  scab,  setting  forth  in  words  at  lenRth,  the  number 
of  votes  given  for  the  several  persons  voted  for,  and  distinguishing  the  office  or 
station  in  respect  to  which  the  votes  were  given.   Ibid.  §  75. 

The  said  judge  shall  then  take  charge  of  the  certificate  aforesaid,  and  on  the 
third  day  after  the  day  of  election  shall  produce  the  same  at  a  meeting  of  one  judge 

(a)  See  act  19  March  1869,  as  to  Bradford  the  state  officer.    Their  statute  forbids  insert- 

(oontf.    P.  L.  441.  ing  in  the  same  ballot  more  than  one  name  for 

(6)  It  has  been  held  in  New  York  that  bal-  the  same  office.    8  N.  Y.  68,  85. 
1<^  for  a  state  officer,  containing,  in  addition        (c)  See  act  1  May  1861,  as  to  the  disposi- 

to  the  names  of  the  candidates  for  state  officers,  tion  of  the  ballot-boxes,  &c.,  in  Philadelphia. 

aToteforcoantyjndge,  should  be  counted  for  Purd.  896. 

Digitized  by  VjOOQIC 


350  ELECTIONS. 

from  each  district  within  the  same  county,  at  the  ooort-hoose  of  the  sai 
and  for  the  city  and  county  of  Philadelphia,  at  the  state-house  in  the 
except  where  such  judge  by  sickness  or  unavoidable  accident  is  unable 
in  which  case  one  of  the  inspectors  or  clerks  shall  take  charge  (^  said 
and  perform  the  duties  required  of  said  judge :  Provided^  That  if  the 
after  the  election  shall  be  Sunday,  the  meeting  shall  be  held  on  the  Mo 
following.   Ibid.  §  76. 

When  the  qualified  voters  of  more  than  one  ward,  township  or  distri^ 
the  same  place  to  hold  their  election,  it  shall  be  the  duty  of  the  respecti 
of  said  election  districts,  in  addition  to  the  certificates  required  in  the 
tion  of  this  act,  to  make  out  a  &ir  statement  and  certincate  of  aU 
which  shall  have  been  then  and  there  given  for  each  candidate,  distingu 
oflice  or  station  which  he  shall  have  been  voted  for ;  and  one  of  said  jc 
take  charge  of  said  certificate,  and  also  of  the  several  certificates  made  oi 
election  district,  as  before  directed,  and  produce  the  same  at  a  meeting 
judges  in  the  county,  in  the  manner  prescribed  in  the  78th  sectipn  of 
Ibid.  §77. 

Vni.  Mbbtinq  and  duties  of  the  estubn  jtjdqes. 

The  judges  of  the  several  election  districts,  in  each  county,  being  so 
select  one  of  their  number  to  act  as  president  of  the  board ;  and  also 
suitable  qualified  electors  of  the  county,  either  members  of  the  board,  or 
to  act  as  clerks,  who,  before  entering  on  their  duties,  shall  be  severall 
affirmed  to  perform  the  duties  of  their  office  with  honesty  and  fidelity ;  i 
board  being  so  formed,  it  shall  be  the  duty  of  the  several  return  judges 
the  certificates  of  election,  in  their  respective  districts,  to  the  preside 
board,  who  shall  cause  the  clerks,  in  presence  of  said  board,  to  add  to 
number  of  votes,  which  shall  appear,  by  sud  certificates,  to  have  been 
any  person  or  persons,  in  respect  to  each  office  or  station ;  (a)  and  said  cl 
not  return  judges,  shall  be  allowed  two  dollars  per  day,  in  ftiU  for  thei 
and  when  return  judges,  fifty  cents,  in  addition  to  the  pay  allowed  by  law 
which,  in  either  case,  shall  be  paid,  out  of  the  county  treasuir,  on  a  oc 
the  commissioners  of  the  proper  county,  signed  by  the  president  of  i 
Act  2  July  1889,  S  78.   Purd.  877. 

The  clerks  shall,  thereupon,  in  presence  of  the  judges,  make  out  reti 
manner  hereinafter  directed,  which  shall  be  signed  by  all  the  judges  pi 
attested  by  said  clerks ;  and  it  shall  not  be  lawful  for  said  judges  or 
casting  up  the  votes  which  shall  appear  to  have  been  given,  as  shown  I 
tificates  under  the  76th  and  77th  sections  of  this  act,  to  omit  or  rejec 
thereof,  except  where,  in  the  opinion  of  said  judges,  such  certificate  is  s< 
as  to  prevent  the  same  fit>m  being  understood,  and  computed  in  addiuj 
the  number  of  votes ;  in  which  case,  it  shall  be  the  duty  of  said  derl 
out  a  true  and  exact  copy  of  said  paper  or  certificate,  to  be  signed  by  sa 
and  attested  by  said  clerks,  and  attached  to,  and  transmitted  with  si 
(where  the  same  is  directed  to  be  transmitted)  to  the  secretary  of  the 
wealth,  and  the  original  paper  shall  be  deposited  in  the  prothonotary's 
by  said  officer  copied  and  transmitted,  with  the  return  of  said  election,  to 
taiT  as  aforesaid. 

1.  Duplicate  returns  of  all  the  votes  given  for  every  person  and  pei 
shall  have  been  voted  for,  for  any  office  or  station,  which  the  electors  of  1 
are  entitled  to  choose  of  themselves,  unconnected  with  any  other  county  < 

2.  Like  returns  of  all  the  votes  given  in  the  county,  for  every  person 
as  governor. 

8.  Triplicate  returns  of  all  the  votes  given  for  any  person  voted  i 
county,  as  electors  of  president  and  vice-president  of  the  United  States.   '. 

When  the  returns  shall  be  completed,  the  president  of  the  board 
aforesaid  shall  forthwith  lodge  one  of  each  of  such  returns  in  the  office  ( 
thonotary  of  the  court  of  common  pleas  of  the  county ;  and  in  the  ( 
election  of  electors  for  president  and  vice-president  of  the  United  States, 

(a)  If  a  migority  of  the  rotes  have  been  cast  ceived  the  next  highest  nomber  ; 
for  a  disqualified  person,  the  person  who  re-    retamed  as  elected.    6  P.  F.  Sm. 
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turns  in  the  same  oSce ;  and  tlie  otilier  duplicates  shall  be  traosmitted  om 

the  ea^e  of  a  goveroor,  the  remaitiiiig  duplicate  shnll  be  Inclosed  in  aa 
directed  to  the  speaker  of  the  senatejatid  indorsed  according  to  the  fact^ 
Tiag  been  sealed,  shall  be  inclosed  in  another  envelope,  sealed  and  directed 
iretary  of  the  common  wealthy  and  the  Bame  shall  forthwith  be  placed,  ^jj 
>re8identf  in  the  nearest  post  office. 

^ase  of  electors  of  president  and  vice-pn^ident  of  the  United  States »  and 
ers  of  the  houBe  of  representatives  of  tbe  United  States^  and  of  county 
J  be  oomniiss toned  by  the  governor,  the  remaining  duplicate  ghall  be 
,n  an  envelope,  scaled  and  directed  to  the  eecretary  of  the  commonwealth, 
le  manner  placed,  by  the  aaid  president,  in  the  nearest  po&t  office, 
^ase  of  the  election  of  a  senatijr  or  senators  of  this  comm  op  wealth,  the 
II  be  inclosed  in  an  envelope,  sealed  and  directed  *^  to  the  senate  of  Penn- 
.*'  and  in  cu^e  of  the  eleetiou  of  a  member  or  members  of  tbe  hou!^  of 
ativcs  of  this  commonwealth,  the  same  shall,  in  like  manner,  be  inclosed 
elope,  sealed  and  directed  ^^  to  the  hou^e  of  repreaentatives  of  Pennsyl- 
nd  each  of  said  retiimd  shall  be  inclosed  in  an  envelope,  and  directed  to 
tary  of  the  eomm  on  wealth,  and  in  like  manner  placed,  by  said  president, 
Eireat  post  office.  Ibid.  |  80. 
js  of  election  of  county  commissioners  and  county  auditors,  one  eopy  of 

I  of  election  sball  be  inclosed  in  an  envelope,  scaled  and  directed  "  to  tbe 
mers"  of  tbe  proper  county.  Act  13  June  1840,  §  8.  Purd.  378. 
two  or  more  counties  shall  compose  a  district  for  the  ehoiee  of  a  member 
[Ts  of  tbe  senate  of  thb  commonwealth,  or  of  the  house  of  representatives 
lited  States,  or  of  this  common wealtb,  the  judges  of  the  electioDj  in  each 
aving  met,  as  aforesaid,  the  clerks  shall  make  out  a  fair  statement  of  all 

which  shall  have  been  given  at  sut^h  election ,  within  the  county,  for 
son  voted  for^  as  such  member  or  members,  which  shall  be  signed  by  said 
nd  attested  by  the  clerks;  and  one  of  the  said  judges  shall  take  charge 
^ertifieate,  and  shall  produce  the  same  at  a  mooting  of  one  judg*e  from 
ity,  at  such  place,  In  such  dtstrietj,  as  is  or  maj  be  appointed  by  law  for 
33e ;  which  meeting  shall  be  he  hi  on  the  seventh  day  afler  the  election* 
ly  1S39,  I  81,     Pui4.  378, 

idges  of  the  several  counties  having  met,  as  aforesaid,  shall  cast  up  the 
mnty  returns,  and  make  duplicate  returns  of  all  tbe  votes  given  for  such 
said  district,  and  of  the  name  of  the  person  or  persons  elected,  and  one 
^turns,  for  each  office,  sball  }>e  deposited  in  the  office  of  the  prothonotary 
lurt  of  eommon  pleas  of  the  eonnty  in  which  they  shall  meet,  and  the 

II  be  by  said  judges  deposited  in  the  nearest  post  ofiice,  sealed  and  direi.^ted 
ere  tary  of  the  common  wealth,  in  the  manner  directed  in  parts  two  and 
the  eighteenth  section  of  this  act.   Ibid,  §  82, 

I  also  be  the  duty  of  the  return  judges,  in  every  case,  to  transmit  to  each 
rsona  elected  to  servo  in  congress,  or  in  the  senate,  or  in  the  house  of 
atives  of  this  commonwealth,  a  certificate  of  his  election,  within  five  doys 
day  of  making  up  such  return-    Ibid.  §  83, 

return  judge  shall  be  allowed  out  of  the  treasury  of  his  proper  county^ 
>f  ten  cents  for  every  mile  be  shall  necessarily  have  travelled  m  going  to 

appointed  by  law  for  the  meeting  of  return  judges,  and  in  returning 
bis  own  bouse.   Ibid,  §  94. 

I  be  the  duty  of  the  prothonotary  of  every  eonnty  to  whom  the  return  of  > 

on  shall  be  delivered  by  the  judges,  as  adbresatd,  where  said  judges  are 
to  send  a  eopy  of  said  return  to  the  secretary  of  the  commonwealth,  to- 
p  a  eopy  of  such  returuj  certified  under  his  hand  and  official  sea!,  and 

to  transmit  such  copy,  under  a  sealed  cover,  to  the  secretary  of  the  com- 
h,  by  placing  the  same  in  the  nearest  post  office.  It  shall  also  be  the 
be  prothonotary  of  every  county  to  record  all  the  election  returns  in  a 
e  procured  for  that  purpose ;  and  to  lay  the  returns  of  the  election  of 
mmtssioners  and  county  auditors,  and  of  all  township  officers,  before  th« 
quarter  sessions  of  such  county.   Ibid.  §  84. 

Digitized  by  VjOOQIC 


352  ELECTIONS. 

It  shall  also  be  the  duty  of  every  prothonotary  to  give  a  certified  copy  of  the  list  of  j 
voters  and  other  papers  deposited  in  his  office  by  the  judges  of  an  election,  to  any  peiwj 
son  applying  for  the  same,  on  payment  of  the  usual  fees  as  in  other  cases.  Ibid.  §  8$  | 

IX.  Township  elections.  j 

The  constable  or  constables  of  every  township  within  this  commonwealth,  shalj 
give  public  notice  of  the  township  elections,  by  ten  or  more  printed  or  written 
advertisements,  affixed  at  as  many  of  the  most  public  places  therein,  at  least  tew 
days  before  the  election,  and  in  every  such  advertisement  they  shall  ennmente^ 
designate  and  give  notice  as  sheriffs  of  counties  in  cases  of  general  elections  um 
directed,  by  the  1st  and  2d  divisions  of  the  13th  section  (a)  of  the  act  to  whiAJ 
this  is  a  supplement ;  and  in  case  of  the  neglect,  refusal,  death  or  absence  of  ttej 
aforesaid  constable  or  constables,  the  duties  herein  enjoined  on  them,  shall  be  pfl»i] 
formed  by  the  supervisors  or  assessor  of  the  proper  township,  but  said  superyisoiil 
or  assessor  of  the  proper  township  shall  not  be  required  to  give  more  than  five  daj^ 
notice ;  and  said  elections  shall  be  held  and  conducted  under  the  regulations,  nxHi 
inconsistent  herewith,  prescribed  in  the  aforesaid  act;  but  nothing  in  this  act^ori 
in  the  act  to  which  this  is  a  supplement  contained,  shall  be  construed  to  prohibit  ti 
judge,  inspector  or  clerk  of  election  from  being  voted  for  to  fill  any  township  offioe, 
or  render  either  or  any  of  them  ineligible  to  hold  the  same.  Act  13  June  1840, 
§2.    Purd.  386. 

All  elections  for  city,  ward,  borough,  township  and  election  officers  shall  heift*; 
after  be  held  on  the  second  Tuesday  of  October,  subject  to  all  the  provisions  of  tU 
laws  regulating  the  election  of  such  officers,  not  inconsistent  with  this  act;  dnj 
persons  elected  to  such  offices  at  that  time  shall  take  their  places  at  the  ezpixalaa^ 
of  the  terms  of  the  persons  holding  the  same  at  the  time  of  such  election;  but  v(^ 
election  for  the  office  of  assessor  or  assistant  assessor  shall  be  held,  xmder  this  iO^j 
until  the  year  1870.     Act  17  April  1869,  §  15.    Purd-  1557. 

It  shall  be  the  duty  of  the  said  inspectors  and  judge,  to  make  out  a  < 
of  the  election  of  each  township  officer  aforesaid,  which  shall  be  signed  by  t 
and  delivered  to  the  constable  of  the  proper  ward,  district  or  township;  and  1^ 
him  delivered  to  the  said  officer  or  left  at  his  usual  place  of  abode  within  six  dm 
thereafter.     Act  2  July  1839,  §  54.     Purd.  385.  ... 

The  clerk  of  the  court  of  quarter  sessions  of  every  county  within  this  oomm« 
wealth  shall,  within  fifteen  days  after  the  township  elections,  in  each  year,  i 
returned  into  his  office,  (to)  make  out,  certify  and  deliver  under  his  hand  and  e 
of  office,  to  the  conmiissioners  of  his  proper  county,  a  list  of  the  names  of  1 
persons  elected  to  the  offices  of  assessor  and  assistant  assessors,  and  the  names  w ; 
the  wards,  townships,  incorporated  districts  and  boroughs,  within  their  resjiectiilj 
counties,  for  which  they  were  respectively  elected ;  and  shall  be  allowed  therefti 
the  usual  fees  for  equal  or  similar  services,  to  be  paid  out  of  the  county  treaswyi 
Act  13  June  1840,  §9.   Purd.  385.  | 

Every  judge  as  aforesaid,  shall  be  allowed  six  cents  per  mile,  for  each  mile  neee» 
sarily  travelled  in  delivering  the  return  of  the  township  election  of  his  propel 
township,  to  the  clerk  of  the  court  of  quarter  sessions ;  said  mileage  to  be  cofli 
puted  circular,  and  paid  out  of  the  county  treasury,  on  orders  drawn  by  the  coi* 
missioners  in  the  usual  manner :  ProvtcUd,  That  no  compensation  shall  be  pMl 
where  the  return  is  not  delivered  within  the  time  prescribed  by  law ;  and  no  dw^ 
pay  shall  be  allowed  for  making  returns  of  township  elections.   Ibid.  §  10. 

Constables,  supervbors  or  assessors,  as  the  case  may  be,  of  any  ward,  ton 
incorporated  district  or  borough,  shall  be  allowed  and  paid  out  of  the  county  1 
sury,  two  dollars  for  advertising  ward,  township,  district  and  borough  elecli^ 
said  constables  shall  also  be  allowed  and  paid,  as  aforesaid,  twenty  cents  for  < 
vering  to  each  township  officer  a  certificate  of  his  election,  as  directed  by  this  i 
and  the  act  to  which  this  is  a  supplement.  Ibid.  §  11.  • 

When  any  new  township  shall  be  erected  in  any  county  of  this  commonwe 
it  shall  be  lawful  for  the  court  of  quarter  sessions  of  the  proper  county  to  autl 
ize  the  citizens  of  said  new  township  to  hold  an  election  for  justices  of  the  p 

(a)  See  supra  III. 
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ber  townsliip  offioeis,  upon  such  notioe  as  tlie  ooart  may  direct.  Act  5 
9,  §32.   Purd.  385.  i 

ver  it  shall  become  necessary  for  the  citizens  of  any  township  in  anj  of 
ies  of  this  commonwealth,  wnioh  has  been  or  shall  be  divided  in  any  w:iy 
^  any  election  district  or  districts,  to  elect  justices  of  the  peace,  jnd^^es 
\sU>n  of  elections,  assessors,  constables,  school  directors  or  other  townsliip 
i  pursuance  of  any  act  or  acts  of  assembly,  the  qualified  voters  of  auch 
shall  meet  at  the  usual  place  of  holding  their  annual  township  electians 
ily,  and  shall  then  and  there  proceed  to  elect  such  officers  in  the  manner 
oed  for  by  law,  and  the  returns  of  such  elections  shall  be  made  out  in 
manner  as  is  now  provided  for  by  the  laws  of  this  commonwealth ;  nnd 
iship  election  so  held  in  any  township  which  may  be  divided  as  aforesaid, 
eld  and  conducted  only  by  the  judge,  inspectors  and  clerks  residing  in 
St  where  the  place  of  holding  the  township  election  is  or  may  be  located, 
>  the  contrary  notwithstanding :  Provided,  That  whenever  a  vacancy  hap- 
death,  resignation,  removal  or  otherwise,  then  the  judge  or  inspector 
Q  the  township  and  district  nearest  to  the  place  of  holding  the  township 
lall  hold  and  conduct  the  same.  Act  7  March  1840,  §  27.  Purd  385. 
be  the  dut]^  of  the  judge  and  inspectors  holding  and  conducting  moh 
election  to  keep  as  many  separate  boxes  and  separate  lists  of  voters  for 
id  inspectors  of  elections  as  there  are  election  districts  or  parts  of  election 
1  such  township  respectively,  in  which  they  shall  deposit  the  votes  of  the 
^siding  within  the  limits  of  such  district  or  parts  of  districts  for  judges 
stors  of  the  general  elections  in  their  particular  districts,  and  the  returns 
lall  be  made  out  and  certified  in  conformity  with  the  provisions  of  the  act 
July,  Anno  Domini  1839,  entitled  "  An  act  relating  to  the  elections  of  ^ 

lonwealth ;"  and  in  cases  where  part  only  of  the  township  forms  in  coq< 
ith  other  parts  of  other  townships  a  general  election  distritt,  the  jurljL^e 
ich  township  election  shall  meet  the  judge  or  judees  from  the  other  tou  u- 
vf nships,  forming  part  of  such  general  election  district,  at  the  place  of  * 

le  general  election,  and  the  said  judges  shall  then  and  there  proceed  to  > 

a  general  return  from  their  respective  returns,  which  shall  be  signed ^  J 

nd  returned  with  their  several  returns  in  like  manner  as  is  now  provided  ' 

r.  Ibid.  §28. 

be  lawful  for  the  electors  of  any  township,  ward  or  district,  to  change  the 
lolding  the  elections  for 'inspectors  and  other  officers  of  such  township, 
[strict  in  the  manner  following,  to  wit : 

^he  requisition  in  writing  of  at  least  thirty  of  the  electors  of  the  township. 
[strict,  in  case  there  are  one  hundred  or  more  tazables  in  said  townsliip, 
[strict,  or  of  ten  electors  in  case  there  are  less  than  one  hundred  taxalles 
wnship,  ward  or  district,  the  constable  shall  give  notice  by  at  least  ten 
written  handbills,  set  up  in  the  most  public  places  within  such  township, 
[strict,  at  least  fifteen  days  before  the  time  appointed  for  the  purpose,  that 
of  the  electors  of  the  township,  ward  or  district,  as  the  case  may  be,  will 
the  usual  place  of  holding  elections  therein,  at  a  certain  day  and  hour  to 
bed  in  such  notice,  for  the  purpose  of  determinmg  upon  the  expediency  of 
the  place  of  holding  such  elections. 

t  least  fifty  electors  of  said  ward,  district  or  township,  provided  there  be 
ed  or  more  electors  in  said  township,  ward  or  district,  or  twenty  elect  ^rs  * 

^niship,  ward  or  district,  provided  there  be  less  than  one  hundred  electors 
rnship,  ward  or  district,  be  present  at  the  time  appointed,  the  constahle 
oise  the  meeting ;  and  if  at  such  meeting  a  majority  of  the  electors  prent^nt  * 

mine  by  ballot  that  it  is  expedient  to  change  the  place  of  holding  suih 
wo  certificates  thereof  and  of  the  names  of  the  qualified  citizens,  voting'  ^t 
ting,  shall  be  made  out  and  signed  by  the  officers  of  the  meeting  and 
y  the  constable,  one  of  which  shall  be  delivered  by  the  constable  to  the 
:,  if  there  be  one,  and  the  other  to  the  prothonotaiy  of  the  court  of  cotu- 
of  the  county,  to  be  filed  in  his  office.  Act  2  July  1839,  §  66.  Purd.  3>;t>. 
lie  petition  of  one-third  of  the  qualified  voters  of  any  election  district  af 
lonwealth,  presented  to  the  court  of  quarter  sessions  of  the  proper  city  or 
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county  for  the  purpose,  it  shall  be  lawful  for  such  court  to  order  an  elcctio 
election  district  upon  the  question  of  the  location  or  change  of  the  place  ( 
the  general,  special  and  township  elections  for  such  district,  subject  to  a] 
visions  not  inconsistent  herewith  of  the  56th  section  of  the  act  of  the  i 
July,  Anno  Domini  1839,  entitled  '*  An  act  relating  to  the  elections  of 
mon wealth,"  and  the  elections  directed  by  said  section  shall  be  conduct 
officers  of  the  last  preceding  general  election,  who  shall  conduct  the  aai 
same  manner  in  which  the  general  elections  are  by  law  required  to  be  helc 
ducted,  with  the  same  penalties  and  punishments  for  fraudB  or  misconduct 
persons  offering  to  vote  or  others  as  is  prescribed  by  said  act  and  its  sup] 
and  in  case  of  the  absence  or  inability  of  any  such  officer  to  serve,  the  \ 
vacancies  shall  be  filled  in  the  same  manner  described  by  said  acts.  Ad 
1854,  §1.   Purd.  386. 

Whenever  the  place  for  holding  the  general  elections  in  any  borough, 
or  other  election  district  within  this  commonwealth  has  been,  or  slmll, 
of  the  destruction  of  the  building  used  therefor,  or  by  the  conversion  of 
from  a  public  to  a  private  use,  be  rendered  unfit  for  holding  such  electioi 
be  lawful  for  the  proper  court  to  fix  a  place  for  holding  such  elections 
however,  to  be  changed  in  the  mode  provided  in  and  by  the  act  entitled 
in  relation  to  establishing  and  changing  the  place  for  holding  general 
throughout  the  commonwealth,"  approved  the  20th  day  of  April  1854 
April  1866,  §2.     Purd.  1424. 

The  courts  of  quarter  sessions  shall  have  authority  within  their  respec 
ties,  to  divide  any  borough,  ward  or  township  into  two  or  more  election  dl 
alter  the  bounds  of  any  election  district,  or  to  form  an  election  district  ot 
of  two  or  more  adjoining  townships,  so  as  to  suit  the  convenience  of  the  ii 
thereof,  and  to  fix  the  place  of  holding  elections  and  appoint  the  electi 
pursuant  to  the  provisions  of  section  2d  of  this  act :  (a)  Provided^  That  i 
so  formed,  shall  contain  less  than  one  hundred  voters,  and  the  prooeedii 
the  case  of  such  division  or  alteration  shall  be  the  same  as  in  the  erection 
tion  of  the  lines  of  townships.rt)     Act  20  April  1854,  §  2.     Purd.  386. 

The  judge,  inspectors  ana  clerks  of  each  election  district  of  any  boroi 
or  township  in  the  counties  of  this  commonwealth,  which  shall  have  been  c 
the  court  into  separate  election  districts,  under  the  provisions  of  the  a< 
April  1854,  shall  make  out  a  complete  return  of  all  the  votes  given  at  anj 
ward  or  township  election,  designating  the  number  of  votes  each  person 
and  the  judge  and  inspectors  shall  appoint  one  of  their  number  for  return 
meet  the  other  return  judge  or  judges  of  the  said  borough,  ward  or  townsb 
county,  at  the  oldest  election  place,  on  the  third  day  after  any  borough 
townsnip  election,  and  then  add  together  the  number  of  votes  given  for  ei 
voted  for,  and  make  out  the  returns,  as  the  nature  of  the  election  ma; 
complying  in  all  respects  with  the  provisions  of  existing  election  laws ; 
the  performance  of  said  duties,  appoint  one  of  their  number,  by  consent 
deliver  the  full  returns  to  the  court  of  quarter  sessions  of  said  county,  in 
manner  now  provided  by  law,  for  making  township  returns :  Provided^  I 
sions  of  this  act  shall  not  affect  any  existing  election  law  relative  to  tl 
Philadelphia,  city  of  Pittsburgh,  and  Erie.     Act  2  April  1860,  §  1.     Pu 

(a)  The  act  Si  Janaary  1855,  provides  that 
in  all  cases  in  which  new  townships,  boroaghs 
or  election  districts  shall  be  erected,  or  the 
bounds  of  any  election  district  changed  under 
the  provisions  of  the  act ;  the  court  of  quarter 
sessions  erecting  or  changing  the  name,  shall 
fix  the  places  for  holding  the  elections,  which 
Hhall  continue  to  be  the  place  for  holding  elec- 
tions until  the  same  shall  be  changed  according 
to  the  prorisions  of  this  act;  and  the  said 
courts  shall  also  appoint  the  officers  for  hold- 
ing the  first  election  in  any  township,  borough 


or  election  district  so  erected.  Purd. 
the  act  17  April  1866  provides  that 
in  which  any  court  of  quarter  ses 
declare  any  borough  incorporated  bj 
a  separate  election  district,  the  said 
fix  the  place  for  holding  the  genen 
therein ;  and  the  same  shall  oontini 
place  for  holding  sudi  elections, 
until  the  same  shall  be  changed  in  i 
provided  by  existing  laws.  Pard. 
(6)  The  act  26  April  1854  does  E 
proceedings  under  this  act.    5  P.  I 
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X.  Contested  elections. 

eral  courts  of  quarter  sessions  (a)  shall  have  jurisdiction  to  hear  and 

Bill  cases  in  which  the  election  of  any  county  or  township  officer,  (b)  by  the 

the  respective  county,  may  be  contested,  (c)  Act  2  July  1839,  §  153. 

e  petition  in  writing  of  (cQ  at  least  twenty  qualified  electors  of  the  proper 
township,  as  the  case  may  be,  complaining  of  an  undue  election  (e)  or 
1  of  any  such  officer,  the  court  shall  appoint  a  suitable  time  for  hearing 
laint,  notice  of  which  shall  be  given  to  the  person  returned  at  least  ten 
i  such  hearing :  Provided^  That  no  order  shall  be  taken  on  such  petition, 
)e  accompanied  by  the  oath  or  affirmation  of  at  least  two(^)  of  such 
,  setting  forth  that  the  facts  therein  stated  are  true,  to  the  best  of  their 
and  belief.   Ibid.  §  154. 

pective  courts  of  quarter  sessions  shall  have  authority  to  compel  the 
of  any  officer  of  such  election,  and  of  any  other  person  capable  of  testify- 
aing  the  same,  and  also  to  compel  the  production  of  all  books,  paper8,(A) 
tickets  (t)  and  other  documents  which  may  be  required  at  such  hear- 
like  manner,  and  to  the  same  extent  as  in  other  cases  litigated  before  such 
shall  have  all  the  powers  which  are  conferred  upon  committees  of  the 
by  the  several  provisions  of  this  act.  Ibid.  §  155. 
erson  who  shall  be  subpoenaed,  and  attend  or  be  examined  at  such  hear- 
}e  entiUed  to  receive  the  same  daily  pay  and  mileage  as  are  by  law  allowed 
8  attending  such  court  in  other  cases,  which  shall  be  paid  out  of  the 
'  the  proper  county  or  township,  as  the  case  may  be.  Ibid.  §  156. 
udges  of  such  court,  or  a  majority  of  them,  shall  certify  that  such  com- 
witiiout  probable  cause,  the  petitioners,  and  every  of  them,  shall  be  liable 
costs  of  such  hearing.(/;    Ibid.  §  157. 

of  contested  elections  of  county  officers,  the  court  shall  determine  who 

he  costs,  but  if  the  complaint  shall  be  made  without  probable  cause,  the 

shall  pay  the  costs ;  and  in  such  cases  the  county  commissioners  shall 

recover  the  same  by  attachment  issued  by  the  said  court.(m)  Act  31 

3,  §3.   Purd.  392. 


jurisdiction  to  determine  contested 
prothonotaries,  &c.,  is  given  to  the 
M,  bj  act »  July  1839.  Purd.  817. 
ices  of  the  peace  by  act  13  June 
i.  590.  The  issuing  of  a  commis- 
^vernor,  does  not  oust  the  juris- 
Wr,  372.  1  Brewst.  67. 
does  not  give  them  power  to  decide, 
elections  of  inspectors  and  judges. 

Obs.  12. 

»urt  is  to  decide  whether  there  be 
I  the  office.  6  W.  &  S.  209.  But 
o  power  to  order  a  new  election. 
810.  The  party  having  the  next 
€r  of  votes,  and  who  is  contesting 

the  officer  elect,  has  no  power  to 
the  proceedings.     1  Brewst.  11. 
not  a  compliance  with  the  act  to 

signatures  of  twenty  qualified 
vious  to  drawing  up  the  complaint, 
-pose  of  being  thereto  appended, 
e  parties  gave  their  signatures  for 
,  authorized  them  to  be  so  appended, 
e  petition  was  presented,  expressed 
piess  that  their  names  should  stand 
laint.  1  Phila.  446. 
5S  the  petition  set  forth  such  facts 
Emge  the  result,  the  court  will  not 

or  order  an  investigation.  2  P. 
17.  2  Phila.  203.  If  it  be  defect- 
or sabstance,  it  may  be  amended. 


2  P.  553.  2  Phila.  199.  1  Brewst.  140.  2 
Leg.  Gaz.  57.  If  the  ground  be  fraud,  the  pe- 
tition must  state  with  precision  wherein  the 
fraud  consists.  2  P.  537.  2  Phila.  204.  See 
2  Leg.  Qaz.  57. 

{g)  It  is  not  sufficient  that  it  be  swx>m  to  by 
two  other  voters  resident  in  the  ward.  2  P. 
521. 

(A)  The  court  will  not  notice  papers  filed  in 
the  prothonotary's  ofiBce,  not  referred  to,  nor 
made  part  of  the  petition  and  record.  2  P. 
537.     See  27  N.  Y.  65. 

(>)  They  will  not  order  the  ballot-boxes  to 
be  re-counted,  without  some  specific  charge  or 
allegation  of  fraud  or  mistake,  sustained  by 
affidavits.     2  P.  553.     1  Brewst.  67,  93. 

(k)  They  will  not  direct  an  issue.  2  P.  553. 

(/)  They  are,  nevertheless,  competent  wit- 
nesses to  prove  for  whom  they  voted.  2  P.  553. 
1  Luz.  Leg.  Obs.  12.  An  elector  is  not  bound 
to  disclose  for  whom  he  voted.  3  Y.  66.  2  P. 
553,  592.  But  this  is  the  privilege  of  the  voter, 
and  it  is  one  that  he  may  waive,  and  volunta- 
rily appear  and  disclose  on  oath  for  whom  he 
voted,  when  he  deems  it  necessary  to  do  so ; 
and  there  is  nothing  in  the  constitution  or 
laws  which  prohibits  his  so  doing.  2  P.  553. 
1  Cong.  £1.  Cas.  520.  An  illegal  voter  must 
disclose  for  whom  he  voted.     3  P.  L.  J.  310. 

(m)  This  act  only  applies  to  the  city  of  Phi- 
ladelphia. 
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XL  Waoers  on  elections. 

If  any  person  or  persons  shall  make  any  bet  or  wager  upon  the  result  of  • 
election  within  this  commonwealth,  or  shall  offer  to  make  any  such  bet  or  wag 
either  by  verbal  proclamation  thereof,  or,  by  any  written  or  printed  adTertisema 
challenge  or  invite  any  person  or  persons  to  make  such  bet  or  wager,  upon  oonvi 
tion  thereof,  he  or  they  shall  forfeit  and  pay  three  times  the  amount  so  bet  or  offei 
to  be  bet.(a)  Aot  2  July  1839,  §  115.  Purd.  380. 

It  shall  be  the  duty  of  every  judge,  sheriff,  mayor,  alderman,  justice  of 
peace  or  constable,  knowing  of  any  person  having  offended  against  the  pro^ 
of  the  115th  section  of  this  act,  to  commence  proceedings  against  the  peicBoa 
offending ;  and  it  shall  be  the  duty  of  the  grand  juries  of  the  respective  co 
within  this  commonwealth  to  make  a  presentment  of  all  such  offences  coming 
their  knowledge.   Ibid.  §  116. 

It  shall  be  the  duty  of  the  inspectors  and  judge  of  the  election  to  reject  the 
of  all  persons,  they,  or  any  of  uiem,  shall  know^  or  who  shidl  be  proven 
them  to  have  made,  or  who  are  in  any  manner  interested  in  any  bet  or  wager 
the  result  of  said  election ;  and  on  the  request  of  any  qualified  elector,  said 
specters  and  judge  shall  receive  proof  to  show  the  person  so  offering  to  vote  has 
has  not  made  any  such  bet  or  wager,  or  b  or  is  not  interested  therein.  (6)  ^ 
§  117. 

It  shall  be  the  duty  of  the  several  constituted  authorities  having  eare  and  cl 
of  the  poor  in  the  respective  counties,  districts  and  townships  of  this  con 
wealth,  knowing  or  being  informed,  under  oath,  of  an^  person  or  persons  hai 
made  any  bet  or  wager  of  any  land,  goods,  money  or  tmnff  of  value,  on  the  re 
of  any  election  within  this  commonwealth,  or  deposited  the  same  in  the  hands 
any  person  within  their  respective  counties,  districts  or  townships,  to  bring  sr^ 
the  name  of  the  commonwealth  of  Pennsylvania,  for  the  use  of  the  poor  of 
county,  district  or  township,  against  such  depositee  or  stakeholder,  where  said 
is  deposited  in  the  hands  of  a  third  person ;  or  against  the  party  winning  said ' 
when  the  same  is  not  so  deposited,  for  the  recovery  of  the  amount  so  bet ; 
on  the  trial  it  shall  be  made  appear  that  said  lands,  goods,  money  or  thing  of 
was  bet  on  the  result  of  any  election  within  this  commonwealth,  said 
directors  or  overseers  of  the  poor  shall  be  entitled  to  recover  the  amount  or 
thereof  for  the  use  of  the  poor  from  said  stakeholder,  or  person  winning  said  \ 
where  there  is  no  stakeholder :  Provided^  Said  suit  is  brought  within  two  yei 
from  the  time  of  making  said  bet.(c)  And  the  stakeholder  is  hereby  prohibil 
during  said  time  to  pay  over  the  amount  so  bet  to  either  of  the  parties,  and  sh 
be  liable  for  the  same  whether  such  bet  is  paid  over  or  delivered  to  the  parties,  \ 
either  of  them,  or  not,  and  the  party  winning  shall  in  like  manner  be  liaole  to  ^ 
payment  of  the  whole  amount  so  bet,  where  the  same  is  received  by  him.  A[| 
said  bet,  or  the  value  thereof,  may  be  recovered  as  debts  of  like  amount  are  by  Ik 
recoverable ;  and  if  said  guardians,  directors  or  overseers  of  the  poor  shall  n^l 
or  refuse  to  bring  such  suit,  they  shall  be  guilty  of  a  misdemeanor  in  office,  U 
on  conviction  shall  be  fined  in  any  sum  not  less  than  the  amount  so  bet,  nor  m^ 
than  double  the  amount.     Ibid.  §  118.  | 

Wagering  or  betting  on  the  event  of  an  election,  held  under  the  constitution  | 
laws  of  the  United  States,  or  the  constitution  or  laws  of  this  commonwealth,  I 
hereby  proliibited,  and  all  contracts  or  promises  founded  thereon  are  declared  to  I 
entirely  null  and  void.(e;)     Aot  24  March  1817,  §  1.     Purd.  380. 


(a)  A  wager  as  to  who  will  be  president  of 
the  United  States,  is  a  wag^r  on  the  event 
of  an  election.  S  Leg.  &  Ins.  Bep.  18.  For 
form  of  indictment,  see  8  W.  212. 

(6)  It  seems,  that  this  section  is  in  violation 
of  the  constitution.     9  P.  F.  Sm.  108,  112. 

(c)  On  a  deposit  being  made,  to  secure  a 
bet  on  an  election,  the  money,  eo  instantif  vests 
in  the  guardians  of  the  poor ;  and  their  omis- 
sion to  sne  for  it  within  the  time  limited  by  the 
litatate,  does  not  give  to  either  of  the  wagering 
parties  the  right  to  recoyer  any  portion  of  the 


snm  deposited.  8  P.  L.  J.  388.  See  7  1 
294,  343.  8  W.  &  S.  405.  6  W.  &  &  41 
2  H.  18.  8  P.  L.  J.  413.  If  the  directom 
the  poor  do  not  sae  within  two  years,  the  lea 
party  may  recover  back  his  deposit  from  \ 
stakeholder.     8  P.  F.  Sm.  138. 

(</)  The  act  was  intended  to  avoid  all  U 
paid  or  unpaid,  and  to  suppress  anything  d 
nected  with  the  subject ;  it  cannot,  thenn 
be  eluded  by  an  appended  agreement  v^ 
would  give  to  an  actual  wager  the  simitifli 
of  something  else.    7  W.  343.    Nor  can  i 
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Xn.  Penalties  tor  MiBraxDUcr. 

usiaLlee  or  eapervisors  of  any  tctwrj^hip,  Wiird  or  difltriot,  shull  neglect  or 
rforin  the  duties  hemu  ref|uired  of  him  or  thenip  Uiej  bWI  respecliTcly, 
R,  be  fined  in  any  sum  not  le^  than  fifty  uor  mare  than  one  hundred 
t  2  July  1S39  J  9L   Purd,3Sl. 

^raon  elected  to  Berre  as  inspector  or  judge  as  aforesaid^  and  having 
3  notice  thereof^  shall  oeglect  or  without  good  canee  re  fuse ,  to  att-end  on 
jleciiou  at  the  time  appointed  by  law,  he  shall  la  erery  Buch  case  ibrfeit 
twenty  dollars.    Ibid,  g  93. 

i pec tor^  judge  or  clerk ^  as  aforoi^aid^  shall  neglect  or  refuse  to  take  upon 
autica  of  such  oSice^  he  shall  furicit  and  pay  the  sum  of  ^y  dollar:^,  of 
red  upon  the  aarne  shall  aA.erwardjj  neglect  or  reJu^  to  perform  tlio 
K>f  accord tng  to  law,  he  shall  forfeit  and  pay  the  gum  of  one  hundred 
very  sueh  offence.   Ihid.  §  100* 

speetor^  judge  or  clerk  of  an  election,  ghall  presume  to  act  in  such  capa^ 
iakLog  and  subscribing  the  oatb  required  by  this  act^  he  shall  on  convic- 
1  in  any  sum  not  le^  than  fiflty,  uor  more  than  two  hundred  dollars* 

spector,  judge  or  clerk>(a)  as  aforesaid^  Bhall  he  eoaricted  of  any  wilful 
disebargie  ^f  his  duties^  as  aforesaid ,  he  shall  undergo  an  imprison  me  ufc 
I  not  leia!^  than  three ^  nor  more  than  twelve  months,  and  be  fined  in  any 
,  than  one  hundred  dollars,  uor  more  than  five  hundred  dollars,  and  shnll 
year?  thereafter  disabled  from  holding  any  office  of  honor,  trust  or  profit 
nonwealth,  and  bhall  moreover  be  disabled  for  the  term  aforesaid,  from 
ote  at  any  general  or  special  election  within  this  ootomon wealth.   Ibid. 

specter  or  judge  of  an  election,  shal!  knowingly  reject  the  vote  of  any 
.lEcn,  ur  knowingly  receive  the  vote  of  any  peri^on  not  qualified,  or  con- 
&  fellow  ol^cers  any  fact  on  the  knowledge  of  which  such  vote  should  by 
ved  or  rejected,  each  of  the  persons  so  offending,  shall,  on  conviction, 
I  in  the  manner  pre^rlbed  in  the  107th  section  (b)  of  tMa  act.    Illd. 

:cli  inspector  or  judge  shall  receive  the  vote  of  any  person  whose  nanj» 
:  returned  on  the  list  furnished  by  the  commis^ntonent  or  a^*^e!itsor,  with- 
uiring  the  evidence  directed  in  this  act,  the  pureon  m  offending  shall,  ou 
be  fined  in  any  sum  not  less  than  fifty,  nor  more  than  two  hundred  dol* 
}  104. 

Jge  of  an  election,  iospectori  clerk  or  other  person,  before  the  poll  eh  all 
lall  unfold^  open  or  pry  into  any  tiekfit,  with  a  design  to  diisieover  tba 
'  candidate  therein,  every  person  so  offending  shall  on  conviction  be  fined 
not  less  than  fifty  nor  more  than  one  hundred  dollars,  and  imprisoned 
»  not  less  than  one  nor  more  than  three  months.  Ibid.  §  105, 
'rsoa  shall  embcEEle  or  unlawfully  deface,  alter,  change,  substitute  or 
ticket,  list  of  voters,  tally  puper  or  eert ideate^  taken  or  made  at  any 
aforesaid,  he  shall  on  conviotiou  suffer  imprisonment  for  a  term  not  leas 
\  months  nor  more  than  three  years,  at  the  discretion  of  the  eoort,  and 
^y  sum  not  less  than  one  hundred  nor  more  than  one  thousand  dollars, 

sessor  shall  intentionally  neglect  or  refuse  to  assess  any  citizen  of  this 


it  liny  mofJe  of  eviilcTicitig  i?uch  « 
iat  it  enia  ^JC  eoforf^^d  by  law.  7 
id  mDney  di^po^^ited  in  the  haoiJi 
let  can  DOC  be  recovctcd  baek.  3 
,  8  P.  L.  J.  3S8>  But  it'  paid 
\  *  creilitor  of  the  loset-  enauot 
k  tiT  atta<^hmentp  6  W.  &  S.  485. 
a  Kew  Jiincjf  to  be  bet  on  the 
election,  may  be  recovered  m 
,f  ia  the  ab»eace  of  any  proof  that 


b«ttiitg  dh  elect Loas  U  a^init  the  law  of  New 
Jersey.     2  H.  18. 

(a)  The  inepeclorB,  judges  and  clerks  can- 
not he  joined  in  the  same  indictment,  where 
the  offaaccJ^  fLTG  didercnt,  i^nd  the  dntici  dU- 
tinct  and  separate,     2  P.  430. 

(L)  That  iSf  by  n  fiae  of  noe  leas  than  $50, 
nor  more  than  (200.  TTio  98th,  107th  imd 
I09th  scetioni  of  this  act  appear  to  he  f  uppliod 
aod  repealed  by  aet  13  J  tine  1S40,  J  Ih* 
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commonwealtli,  who  is  or  sball  be  subject  to  assessment  by  law;  or  si 
manner  neglect  or  refuse  to  return  the  name  of  the  person  so  assessed  t 
missioners  of  the  proper  county ;  or  intentionally  neglect  or  refuse  to  } 
other  duty  enjoined  on  him  by  the  provisions  of  this  act,  he  shall,  on 
thereof,  be  fined  in  any  sum  not  less  than  fifty  nor  more  than  two  hund 
Ibid.  §  108. 

If  any  person  shall  prevent  or  attempt  to  prevent  any  officer  of  an  ele 
this  act  from  holding  such  election,  or  use  or  threaten  any  yiolence  t 
officer,  or  shall  interrupt  or  improperly  interfere  with  him  in  Uie  execi 
duty ;  or  shall  block  up  or  attempt  to  block  up  the  window,  or  avenue  to  i 
^ where  the  same  maybe  holden;  or  shall  riotously  disturb  the  peace  at  su( 
or  shall  use  or  practise  any  intimidation,  threats,  force  or  violence,  wit! 
to  influence  unduly,  or  overawe  any  elector,  or  to  prevent  him  from  v 
restrain  the  freedom  of  choice,  such  person,  on  conviction,  shall  be  fined 
not  exceeding  five  hundred  dollars,  and  be  imprisoned  for  any  time  not  Ic 
nor  more  than  twelve  months.  And  if  it  shall  be  shown  to  the  court 
trial  of  such  offence  shall  be  had,  that  the  person  so  offending  was  not  a 
the  city,  ward,  district  or  tovmship,  where  the  said  offence  was  oommitt 
entitled  to  vote  therein,  then,  on  conviction,  he  shall  be  sentenced  to  pa; 
less  than  one  hundred  nor  more  than  one  thousand  dollars,  and  be  imp 
less  than  six  months  nor  more  than  two  years.   Ibid.  §  110. 

If  any  person,  not  by  law  qualified,  shall  fraudulently  vote  at  any  ele< 
thb  commonwefldth,  or,  being  otherwise  qualified,  shall  vote  out  of  his  pro 
or  if  any  person  knowing  the  want  of  such  qualification,  shall  aid  or  p 
person  to  vote,  the  person  or  persons  so  offending,  shall,  on  conviction, 
any  sum  not  exceeaing  two  hundred  dollars,  and  be  imprisoned  for  ai 
exceeding  three  months.   Ibid.  §  1 19. 

If  any  person  shall  vote  at  more  than  one  election  district,  or  otherv 
lently  vote  more  than  once  on  the  same  day,  or  shall  fraudulently  fold 
to  the  inspector  two  tickets  together,  with  the  intent  to  illegally  vote,  < 
the  same,  or  if  any  person  shall  advise  and  procure  another  so  to  do,  h 
offending,  shall,  on  conviction,  be  fined  in  any  sum  not  less  than  fifty,  no 
five  hundred  dollars,  and  be  imprisoned  for  any  term  not  less  than  thrc 
than  twelve  months.   Ibid.  §  120. 

If  any  person  not  qualified  to  vote  in  this  commonwealth,  agreeably  to  I 
the  sons  of  qualified  citizens,)  shall  appear  at  any  place  of  election,  for 
of  issuing  tickets  or  of  influencing  (^)  the  citizens  qualified  to  vote, 
conviction  forfeit  and  pay  any  sum  not  exceeding  one  hundred  dollai 
such  offenoe,  and  be  imprisoned  for  any  term  not  exceeding  three  mo 
§  121. 

If  any  person  shall  vrilfuUy  and  corruptly  make  or  procure  any  pen 
falsely  any  oath  or  affirmation,  required  or  authorized  by  this  act,  such 
suffer  such  penalties  and  disabilities  as  are  incurred  on  conviction  oi 
corrupt  perjury,  or  subornation  of  perjury.   Ibid.  §  124. 

If  any  person  shall  knovringly  publish,  utter  or  make  use  of  any  for 
receipt  or  certificate,  with  intent  to  impose  the  same  upon,  or  deceive  ai 
or  judge,  at  any  election  as  aforesaid,  such  person  shall,  on  conviction,  be 
sum  not  less  than  fifty,  or  more  than  five  hundred  dollars,  and  suffer  in 
not  less  than  six  months  nor  more  than  two  years.   Ibid.  §  125. 

If  any  prothonotary  or  sheriff  shall  neglect  or  refuse  to  perform  any  o 
hereinbefore  enjoined  upon  him,  or  shall  wilfully  misbehave  in  the  doi 
he  shall,  on  conviction  thereof,  be  fined  in  any  sum  not  less  than  one  h 
exceeding  five  hundred  dollars,  and  shall  suffer  imprisonment  for  a  term 
ing  twelve  months.   Ibid.  §  126. 

If  any  justice  of  the  peace  shall  refuse  to  receive  any  ballot-box  deliv( 
as  is  hereinbefore  provided,  or  having  received  the  same,  shall  negU 

(a)  To  constitute  this  offenoe,  there  must  offenoe,  that  the  party  should  ha 

be  a  preconceived  intention  to  intimidate  the  in  his  endeavors  to  induce  otl 

officers,  or  interrupt  the  election.   3  Y.  429.  8  Y.  65. 

(6)  It  is  not  necessary,  to  complete  the 
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sreof,  he  shall,  on  conviction  of  any  each  re^isal  or  neglect,  be  fined  in 
ot  less  than  one  hundred,  nor  more  than  one  thousand  dollars.   Ibid. 

lecific  fine  or  forfeiture  imposed  by  this  act,  may  be  recovered  by  action 
the  name  of  the  commonwealth,  as  debts  of  like  amount  are  by  kw 
I,  or  by  indictment  in  the  court  of  Quarter  sessions  of  the  proper  county ; 
the  fine  and  forfeiture  is  not  specinc,  the  proceeding  shall  be  by  indie  t- 
B  quarter  sessions  of  the  proper  county:  Provided,  That  all  such  suits 
utions  shall  be  instituted  within  one  year  next  after  the  cause  thereof 
3,  unless  otherwise  herein  provided.  Ibid.  §  128. 
ffioer  or  officers  required  to  perform  any  duty  by  the  provisions  of  this 
ieglect  or  refuse  to  perform  the  same,  he  or  they  so  offending,  shall  be 
and  adjudged  gmlty  of  a  misdemeanor  in  office,  and  shall,  on  conviction^ 
any  sum  not  less  than  twenty,  nor  more  than  two  hundred  dollars,  and 
luties  required  of  any  officer  herein  named  are  the  same  as  those  required 
visions  of  the  act  to  which  this  is  a  supplement,  the  penalties  inflicted  by 
»r  violation  of  such  duty,  be,  and  the  same  are  hereby  extended  to  the 
i  required.  Act  13  June  1840,  §  15.  Purd.  883. 
lector,  authorized  to  vote  at  any  public  election,  shall  directly  or  indi* 
pt  or  receive,  from  any  person,  any  gift  or  reward  in  money,  goods  ur 
hie  thinz,  under  an  agreement  or  promise,  express  or  implied,  that  such 
11  give  his  vote  for  any  particular  candidate  or  candidates  at  such 
shall  accept  or  receive  the  promise  of  any  person  that  he  shall  thereafter 
f  gift  or  reward  in  money,  goods  or  other  valuable  thing,  any  office^ 
it  or  employment,  public  or  private,  or  any  personal  or  pecuniary  advan- 
oever,  under  such  an  agreement  or  promise,  express  or  implied,  such 
11  be  guilty  of  a  misdemeanor,  and  shall,  on  conviction  of  either  of  the 
es,  be  sentenced  to  pay  a  fine  not  exceeding  one  hundred  dollars,  and 
i  imprisonment  not  exceeding  six  months.   Act  31  March  1860,  §  50, 

Bon  who  shall  directly  or  indirectly  eive,  or  offer  to  give,  any  such  gift  or 

iny  such  elector,  with  the  inttot  to  induce  him  to  vote  for  any  particulfir  *f 

)T  candidates  at  such  election,  or  shall  directly  or  indirectly  procure  or  ^ 

ve  any  such  gift  or  reward  to  such  elector,  with  the  intent  aforesaid,  or 

the  intent  to  influence  or  intimidate  such  elector  to  give  his  vote  for  any 

candidate  or  candidates  at  such  election,  give,  offer  or  promise  to  givt^ 

r,  any  office,  place,  appointment  or  employment,  or  threaten  such  elector 

issal  or  discharge  from  any  office,  place,  appointment  or  employment, 

irivate,  then  held  by  him,  in  case  of  his  refusal  to  vote  for  any  particukr 

>r  candidates  at  sucn  election,  the  person  so  offending  shall  be  guilty  of  a 

or,  and,  on  conviction,  be  sentenced  to  pay  a  floe  not  exceeding  five 

>llar8,  and  undergo  an  im|)ri8onment  not  exceeding  two  years.   Ibid.  §  51. 

lection  officer  shall  refuse  or  neglect  to  require  such  proof  of  the  right 

as  b  prescribed  by  this  law  or  the  laws  to  which  this  is  a  supplement^ 

erson  offering  to  vote  whose  name  is  not  on  the  list  of  assessed  voters,  or 

t  to  vote  is  challenged  by  any  qualified  voter  present,  and  shall  admit 

n  to  vote  without  requiring  such  proof,  every  person  so  offending  shall^ 

ction,  be  guilty  of  a  high  misdemeanor,  and  shall  be  sentenced,  for  every 

3e,  to  pay  a  fine  not  exceeding  one  hundred  dollars,  or  to  undergo  an 

tnt  not  more  than  one  year,  or  either  or  both,  at  the  discretion  of  the 

1 17  April  1869,  §  6.     Purd.  1558. 

rothonotary,  clerk,  or  the  deputy  of  either,  or  any  other  person,  shall 

eJ  of  office  to  any  naturalization  paper,  or  permit  the  same  to  be  affixed^ 

,  or  cause  or  permit  the  same  to  be  given  out,  in  blank,  whereby  it  may 

>ntly  used,  or  furnish  a  naturalization  certificate  to  any  person  who  shuli 

sen  duly  examined  and  sworn  in  open  court,  in  the  presence  of  some  of 

thereoi,  according  to  the  act  of  congress,  or  shall  aid  in,  connive  at,  or 

r  permit  the  issue  of  any  fraudulent  naturalization  certificate,  he  shall 

f  a  high  misdemeanor ;  or  if  any  one  shall  fraudulently  use  any  such 

>f  naturalization,  knowing  that  it  was  fraudulently  issued,  or  shall  vot^, 
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or  attempt  to  vote  thereon,  or  if  any  one  shall  vote,  or  attempt  to  vote,  <m  any  cer- 
tificate of  naturalization  not  issued  to  him,  he  shall  be  guilty  of  a  high  misdemea- : 
nor ;  and  either  or  any  of  the  persons,  their  aiders  or  abettors,  guilty  of  either  of 
the  misdemeanors  aforesaid,  shall,  on  conviction,  be  fined  in  a  sum  not  exceeding 
one  thousand  dollars,  and  imprisoned  in  the  proper  penitentiary  for  a  period  not ' 
exceeding  three  years.     Ibid.  §  12. 

Any  person  who,  on  oath  or  affirmation,  in  or  before  any  court  in  this  state,  or 
officer  authorized  to  administer  oaths,  shall,  to  procure  a  certificate  of  naturalization, 
for  himself  or  any  other  person,  wilfully  d\apose,  declare  or  affirm  any  matter  to  be ' 
fact,  knowing  the  same  to  be  false,  or  shall  in  like  manner  deny  any  matter  to  be 
fact,  knowing  the  same  to  be  true,  shall  be  deemed  guilty  of  perjury ;  and  any 
certificate  of  naturalization  issued  in  pursuance  of  any  such  deposition,  deckration 
or  affirmation  shall  be  null  and  void ;  and  it  shall  be  the  duty  of  the  court  issuing 
the  same,  upon  proof  being  made  before  it  that  it  was  fraudulently  obtained,  to 
take  immediate  measures  for  recalling  the  same  for  cancellation ;  and  any  person 
who  shall  vote,  or  attempt  to  vote,  on  any  paper  so  obtained,  or  who  shall  in  any 
way  aid  in,  connive  at  or  have  any  agency  whatever  in  the  issue,  circulation  or  use 
of  any  fraudulent  naturalization  certificate,  shall  be  deemed  guilty  of  a  misderaea* 
nor,  and  upon  conviction  thereof  shall  undergo  an  imprisonment  in  the  penitentiazy 
for  not  more  than  two  years,  and  pay  a  fine  not  more  than  one  thousand-  dollars  for 
every  such  offence,  or  either  or  both,  at  the  discretion  of  the  court.     Ibid.  §  13. 

Any  assessor,  election  officer  or  person  appointed  as  an  overseer,  who  shall  negled 
or  refuse  to  perform  any  duty  enjoined  by  this  act,  without  reasonable  or  legal  cause, 
shall  be  subject  to  a  penalty  of  one  hundred  dollars;  and  if  any  assessor  shall  assess 
any  person  as  a  voter  who  is  not  qualified,  or  shall  refuse  to  assess  any  one  who  XB; 
qualified,  he  shall  be  guilty  of  a  misdemeanor  in  office,  and  on  conviction  be  punished 
by  fine  or  imprisonment,  and  also  be  subject  to  an  action  for  damages  by  the  partjj 
aggrieved ;  and  if  any  person  shall  fraudulently  alter,  add  to,  deface  or  destroy  aDyj 
list  of  voters,  made  out  as  directed  by  this  act,  or  tear  down  or  remove  the  samoi 
from  the  place  whe/e  it  has  been  fixed,  with  fraudulent  or  mischievous  intent,  ori 
for  any  improper  purpose,  the  person  so  offending  shall  be  guilty  of  a  high  mn-\ 
demeanor,  and  on  conviction,  shall  be  punished  by  a  fine  not  exceeding  five  hundreC 
dollars,  or  imprisonment  not  exceeding  two  years,  or  both,  at  the  discretion  of  thttj 
court.     Ibid.  §  14.  i 

If  any  person,  upon  any  &lse  representation,  or  by  the  production  of  any  forged, i 
false  or  spurious  naturalization  certificate,  or  upon  any  such  certificate  not  dnhrj 
issued  according  to  the  act  of  congress,  shall  cause  his  name  to  be  placed,  or  sha|| 
attempt  to  have  his  name  placed,  upon  any  extra  assessment  list  for  election  pup-l 
poses,  or  upon  any  list  of  qualified  electors  authorized  or  required  to  be  made  by! 
any  law  of  this  commonwealth,  or  shall  voto  or  attempt  to  vote  at  any  general  orj 
presidential  election,  every  such  person,  on  conviction  thereof,  shall  be  adjudged; 
guilty  of  a  high  misdemeanor,  and  shall  be  sentenced  to  imprisonment  in  the  jaiil 
of  the  proper  county  for  a  term  of  not  less  than  twelve  months ;  and  every  perao^ 
who  shall  aid  or  abet  any  other  person  in  any  such  false  representation  or  attemfi^ 
shall,  on  conviction  thereof,  be  adjudged  guilty  of  a  high  misdemeanor,  and  suffec 
the  like  penalty.     Ibid.  §  38. 

If  any  person,  not  a  citizen  of  this  commonwealth,  shall  vote,  or  attempt  to  vot«L 
at  any  special,  general  or  presidential  election,  held  in  this  commonwealth,  he  shdl 
be  guiltv  of  felony,  and  on  conviction  be  sentenced  to  pay  a  fine  not  exceeding  fill 
hundred  dollars,  and  undergo  an  imprisonment,  by  separate  or  solitary  confinemeBl 
at  labor,  not  less  than  two  nor  more  than  five  years.  Act  6  April  1870,  §  & 
Purd.  1603. 

If  any  person  shall,  through  solicitation,  invitation  or  device,  persuade  or  pn 
vail  on  any  person,  not  a  citizen  of  this  commonwealth,  to  vote,  or  attempt  to  voi 
at  any  special,  general  or  presidential  election  in  this  commonwealth,  or  shall,  I 
any  means,  aid,  encourage  or  abet  any  such  attempt,  the  person  so  offending  sh 
be  guilty  of  felony,  and  on  conviction  shall  be  sentenced  to  pay  a  fine  not  excec_ 
ing  five  hundred  dollars  and  undergo  an  imprisonment,  by  separate  or  solitary  com 
finement  at  labor,  not  less  than  two  nor  more  than  five  years.     Ibid.  §  7.  j 

Any  person  who  shall  unlawfully  strike,  wound  or  commit  any  assault  and  battel]^ 
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person  of  any  elector,  at  or  near  any  election  poll,  daring  the  holding  of 
ion,  shall  be  deemed  guilty  of  a  high  misdemeanor,  and  upon  conviction 
e  shall  he  fined  not  less  than  one  hundred  dollars  or  more  than  five  hun- 
be  imprboned  for  a  term  not  less  than  three  months  or  more  than  one 
id.  §  9. 

XIII.    MiSCSLLANEOUS  PROVISIONS. 

1  be  lawful  for  the  governor  of  this  commonwealth,  on  the  representation 
ard  of  health,  or  of  the  municipal  authority  of  any  city,  borough,  town  or 
ted  district  in  this  commonwealth,  that  from  the  prevalence  of  any  malig- 
ontagious  disease,  in  such  city,  borough,  town  or  district,  the  lives  of  the 
[lay  be  in  danger  by  attending  at  the  places  fixed  by  law  for  holding  elec- 
lih  the  same,  to  direct  the  sheriff  of  the  proper  county  to  give  notice  that 
on  for  such  city,  borough,  town  or  district,  will  be  held  at  such  place  within 
\,  or  in  the  neighborhood  of  the  same,  as  he,  the  governor,  may  judge  most 
convenient,  and  it  shall  be  the  duty  of  such  sheriff  to  give  public  notice 
»laoe,  in  the  manner  hereinbefore  required,  at  least  seven  days  before  the 
action,  un4er  the  same  penalty,  as  b  hereinafter  provided.  Act  2  July 
4.  Purd.  883. 

ly  of  troops  in  the  army  of  the  United  States,  or  of  this  commonwealth, 
>resent,  either  armed  or  unarmed,  at  any  place  of  election  within  this  com- 
h,  during  the  time  of  such  election :  Provided,  That  nothing  herein  con- 
[iU  be  so  construed  as  to  prevent  any  officer  or  soldier,  from  exercising  the 
suffrage  in  the  election  district  to  which  he  may  belong,  if  otherwise 
accorcQng  to  law.   Ibid.  §  95. 

»ises  where  a  sheriff  is  directed  to  perform  any  dutv  by  the  provisions  of 
md  said  sheriff  is  absent  from  the  district,  or  there  is  any  vacancy  in  said 
duty  directed  to  be  performed  by  the  sheriff,  shall  be  done  and  performed 
»roner  of  the  proper  county,  who  shall  be  entitled  to  the  same  fees  and 
\  like  penalties.  Ihid.  §  96. 

I  not  be  lawful  for  any  countj  treasurer,  county  commissioner  or  commis- 
r  any  collector  of  taxes,  in  any  township,  ward  or  district,  nor  for  any 
K)n  on  his  or  their  behalf,  to  receive  payment  or  evve  any  receipt  for  the 
of  any  taxes  that  have  not  been  duly  assessed,  and  returns  of  said  assess- 
le  according  to  law ;  nor  shall  any  such  treasurer,  or  commissioner,  or 
or  other  person  on  his  or  their  behalf,  receive  payment  or  give  any  receipt 
lyment  of  any  taxes,  from  the  payment  of  which  the  party  assessed  has 
aerated,  according  to  law,  unless  the  party  so  exonerated  shall  himself 
his  own  proper  person,  and  tender  payment  of  the  taxes  from  which  he 
so  exonerated ;  and  it  shall  not  be  lawful  for  any  commissioner  or  com- 
s  of  any  county,  or  for  any  other  person  on  his  or  their  behalf,  to  add  any 
lames  to  the  duplicate  return  or  list  of  taxables  made  or  furnished  by  the 
)r  assistant  assessor  of  any  township,  ward  or  district;  and  if  any  such 
,  commissioner,  commissioners  or  collector,  or  other  person  on  his  or  their 
tall  violate  any  of  the  provisions  of  this  section,  he  shall,  upon  conviction 
efore  any  court  having  competent  jurisdiction,  pay  a  fine  of  one  hundred 
the  commonwealth,  and  shall  moreover  be  forthwith  removed  from  office ; 
acancy  thereby  occasioned  in  either  of  said  offices  shall  be  filled  or  sup- 
a  other  cases  of  vacancies  in  such  office.   Act  27  May  1841,  §  8.   Purd. 

petition  of  five  or  more  citizens  of  the  county,  stating  under  oath  that* 
ly  believe  that  frauds  will  be  practised  at  the  electipn  about  to  be  held  in 
ct,  it  shall  be  the  duty  of  the  court  of  common  pleas  of  said  county,  if 
[,  or  if  not,  a  judge  thereof  in  vacation,  to  appoint  two  judicious,  sober 
ligent  citizens  of  the  county,  to  act  as  overseers  at  said  election ;  said 

shall  be  selected  from  different  political  parties,  where  the  inspectors 
different  parties,  and  where  both  of  said  inspectors  belong  to  the  same 
party,  both  of  the  overseers  shall  be  taken  from  the  opposite  political 
id  overseers  shall  have  the  right  to  be  present  with  the  officers  of  the 
luring  the  whole  time  the  same  is  held,  the  votes  counted  and  the  returns  (^ooaTp 
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made  out  and  signed  by  the  election  officers ;  to  keep  a  list  of  votera,  if  they  sea 
proper ;  to  challenge  any  person  offering  to  vote,  and  interrogate  him  and  his  wil 
nesses,  under  oath,  in  regard  to  his  right  of  suflfiiige  at  said  election,  and  to  examio 
his  papers  produced ;  and  the  officers  of  said  election  are  required  to  afford  to  sail 
overseers  so  selected  and  appointed  every  convenience  and  facility  for  the  discharge 
of  their  duties ;  and  if  said  election  officers  shall  refuse  to  permit  said  overseers  U 
be  present  and  perform  their  duties  as  aforesaid,  or  if  they  shall  be  driven  awaj 
from  the  polls  by  violence  or  intimidation,  all  the  votes  polled  at  such  election  di» 
trict  may  be  rejected  by  any  tribunal  trying  a  contest  under  said  election  :  Provided 
That  no  person  signing  the  petition  shall  be  appointed  an  overseer.  Act  17  Apri 
1869,  §15.     Purd.1557. 

The  respective  assessors,  inspectors  and  judges  of  the  elections  shall  each  havi 
the  power  to  administer  oaths  to  any  person  claiming  the  right  to  be  assessed  or  th< 
right  of  suffrage,  or  in  regard  to  any  other  matter  or  thing  required  to  be  done  oi 
inquired  into  by  any  of  said  officers  under  this  act;  and  any  wilful  false  swearing 
by  any  person  in  relation  to  any  matter  or  thins  concerning  which  they  shall  b< 
lawfully  interrogated  by  any  of  said  officers,  shall  be  punished  as  perjury.    Ibid.  §  9i 


Act  31  March  1860.  Purd.  228,  237. 

Sect.  62.  If  any  officer  of  this  commonwealth,  or  of  any  city,  borough,  count] 
or  township  thereof,  shall  loan  out,  with  or  without  interest  or  return  therefor,  an; 
money  or  valuable  security  received  by  him,  or  which  may  be  in  his  possession,  a 
under  his  control  by  virtue  of  his  office,  he  shall  be  guilty  of  a  misdemeanor  ii 
office,  and  on  conviction  be  sentenced  to  pay  a  fine  not  exceeding  one  thousand 
dollars,  and  undergo  an  imprisonment,  by  separate  or  solitary  confinement  at  labor 
not  exceeding  five  years ;  and  if  still  in  office,  be  adjudged  thereafter  incapable 
exercising  the  same,  and  the  said  office  shall  be  forthwith  declared  vacant  by 
court  passing  the  sentence. 

Seot.  63.  If  any  such  officer  shall  enter  into  any  contract  or  agreement  witi 
any  bank,  corporation  or  individual,  or  association  of  individuals,  by  which  sai^ 
officer  is  to  derive  any  benefit,  gain  or  advantage  from  the  deposit  with  such  bank 
corporation  or  individual,  or  association,  of  any  money  or  valuable  security  held  Ir 
him,  or  which  may  be  in  his  possession,  or  under  his  control  by  virtue  of  hia  8ai< 
office,  he  shall  be  guilty  of  a  misdemeanor,  and,  on  conviction,  be  sentenced  to  pa; 
a  fine  not  exceeding  one  thousand  dollars,  and  to  undergo  an  imprisonment  no 
exceeding  one  year;  and  if  still  in  office,  be  adjudged  thereafter  incapable  ol 
exercising  the  same,  and  the  said  office  shall  be  forthwith  declared  vacant  by  th 
court  passing  sentence. 

Sect.  65.  If  any  state,  county,  township  or  municipal  officer  of  this  common 
wealth,  charged  with  the  collection,  safe  keeping,  transfer  or  disbursement  of  pubU 
money,  shall  convert  to  his  own  use,  in  any  way  whatsoever,  or  shall  use,  by  wa 
of  investment  in  any  kind  of  property  or  merchandise,  any  portion  of  the  publi 
money  intrusted  to  him  for  collection,  safe  keeping,  transfer  or  disbursement,  fl 
shall  prove  a  defaulter,  or  fail  to  pay  over  the  same  when  thereunto  legally  require 
by  the  state,  county  or  township  treasurer,  or  other  proper  officer  or  person  anthoi 
ised  to  demand  and  receive  the  same,  every  such  act  shaU  be  deemed  and  adjudge 
to  be  an  embezzlement  of  so  much  of  said  money  as  shall  be  thus  taken,  converter 
invested,  used  or  unaccounted  for,  which  is  hereby  declared  a  misdemeanor ;  an 
every  such  officer,  and  every  person  or  persons  whomsoever  aiding  or  abetting,  < 
being  in  any  way  accessory  to  said  act,  and  being  thereof  convicted,  shaU  be  sei 
tenced  to  an  imprisonment,  by  separate  or  solitary  confinement  at  labor,  n< 
exceeding  five  years,  and  to  pay  a  fine  equal  to  the  amount  of  the  m(HM 
embezzled.  Cr^r^n]o 
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113.  If  any  person,  being  a  trustee  of  any  property  for  tbe  benefit,  either 
r  partially,  or  some  other  person,  or  for  any  public  or  charitable  purpose, 
h  intent  to  defraud,  convert  or  appropriate  the  same,  or  any  part  thereof, 
his  own  use  or  purpose,  or  the  use  or  benefit  of  any  other  person,  or  shall, 
mt  aforesaid,  otherwise  dispose  of  or  destroy  such  property,  or  any  part 
lie  shall  be  guilty  of  a  misdemeanor. 

114.  If  any  person,  being  a  banker,  broker,  attorney,  merchant  or  agent,(a) 
g  intrusted,  for  safe  custody,  with  the  property  of  any  other  person,  shall, 
int  to  defraud,  sell,  negotiate,  transfer,  pledge  or  in  any  manner  convert 
}riate  to  or  for  his  own  use,  or  the  use  of  any  other  person,  such  property, 
irt  thereof,  he  shall  be  guilty  of  a  misdemeanor. 

115.  If  any  person  intrusted  with  any  power  of  attorney,  for  the  sale  or 
of  any  property,  shall  fraudulently  sell  or  transfer,  or  otherwise  convert 
perty,  or  any  part  thereof,  to  his  own  use  or  benefit,  or  the  use  or  benefit 
her  person,  he  shall  be  guilty  of  a  misdemeanor. 

116.  If  any  person,  being  an  officer,  director  or  member  of  any  bank,  or 
iy  corporate  or  public  company,  shall  fraudulently  take,  convert  or  apply 
n  use,  or  the  use  of  any  other  person,  any  of  the  money  or  other  property 
bank,  body  corporate  or  company,  or  belonging  to  any  person  or  persons, 
on  or  association,  and  deposited  therein,  or  in  possession  thereof,  ne  shall 

of  a  misdemeanor. 

120.  If  any  person  shall  receive  any  money,  chattel  or  valuable  Security, 
lall  have  been  so  fraudulently  disposed  of,  as  to  render  the  party  disposing 
guilty  of  a  misdemeanor,  knowing  the  same  to  have  been  so  fraudulently 
of,  he  shall  be  guilty  of  a  misdemeanor,  and  may  be  indicted  and  convicted 
(whether  the  party  guilty  of  the  principal  misdemeanor  shall,  or  shall  not, 
n  previously  convicted. 

121.  Every  person  found  guilty  of  a  misdemeanor  under  either  of  the 
g  sections  of  this  title,  wherein  the  nature  and  extent  of  the  punishment 
deified,  shall  be  sentenced  to  an  imprisonment  not  exceeding  two  years,  or 
in  any  amount  not  exceeding  one  thousand  dollars,  or  both,  or  either,  at 

etion  of  the  court.  i 

122.  Nothing  herein  contained  shall  afiect  any  remedy  at  law  or  in  equity, 
ly  party  aggrieved  might  have  heretofore  had,  nor  affect  or  prejudice  any 
[It  entered  into,  or  security  given,  by  any  trustee,  having  for  its  object  the 
m  or  repayment  of  any  trust  property  misappropriated. 

123.  No  such  trustee,  banker,  merchant,  broker,  attorney,  agent,  director, 
member  as  aforesaid,  shall  be  enabled  or  entitled  to  refuse  to  make  a  full 

plete  discovery  by  answer  to  any  bill  in  equity,  or  to  answer  any  question 
'ogatory  in  any  civil  proceeding  in  any  court  of  law  or  equity,  but  no 

0  any  such  bill,  question  or  interrogatory,  shall  be  admissible  in  evidence 
luch  person  charged  vrith  any  of  the  said  misdemeanors. 

124.  The  word  ''  trustee''  herein,  shall  mean  a  trustee  on  some  express 
ated  by  deed,  will  or  instrument  in  writing,  and  shall  also  include  the  heir, 
md  personal  representative  of  any  such  trustee,  and  all  executors,'adminis- 
nd  assignee ;  the  word  '^  property''  shall  include  every  description  of  real 
onal  property,  money,  debts  and  legacies,  and  all  deeds  and  instruments 

or  evidencing  the  title  or  right  to  receiver  or  receive  any  money  or  goods,  ^ 

1  also  include  not  only  such  property  as  may  have  been  the  original  subject 
it,  but  any  property  in  which  the  same  may  have  been  converted,  and  the 

thereof,  respectively,  or  anything  acquired  by  such  proceeds. 

125.  K  any  consignee  or  factor  having  the  possession  of  merchandise,  «  ' 
;hority  to  sell  the  same,  or  having  possession  of  any  bill  of  lading,  permit, 

ie,  receipt  or  order  for  the  delivery  of  merchandise  with  the  like  authority, 
posit,  or  pledge  such  merchandise  or  document,  consigned  or  intrusted  to 
iforesaid,  as  a  security  for  any  money  borrowed,  or  negotiable  instrument 
by  such  consignee  or  factor,  and  shall  apply  or  dispose  of  the  same  to  his 
,  in  violation  of  good  faith,  with  intent  to  defraud  the  owner  of  such  mer- 

(a)  See  13  Wr.  478. 
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chandise,  and  if  any  consignee  or  factor  shall,  with  like  fraudulent  intent,  apply 
or  dispose  of,  to  his  own  use,  any  money  or  negotiable  instrument,  raised  or  acquired 
by  the  sale,  or  other  disposition  of  such  merchandise,  such  consignee  or  factor,  in 
every  such  case,  shall  be  guilt^  of  a  misdemeanor,  and  be  sentenced  to  pay  a  fine 
not  exceeding  two  thousand  dollars,  and  undergo  an  imprisonment  not  exceeding 
five  years,  (a) 

Sect.  126.  If  any  person  engaged  in  carrying  or  transporting  coal,  iron,  lumber 
or  other  articles  of  merchandise,  or  property  whatsoever,  within  this  commonweahli, 
shall  fraudulently  sell  or  dispose  of,  or  pledge  the  same  or  any  part  thereof,  with- 
out the  consent  of  the  owner  thereof,  such  offence  shall  be  deemed  a  misdemeanor, 
and  the  offender  shall,  on  conviction,  be  sentenced  to  pay  a  fine  not  exceeding  five 
hundred  dollars,  and  tp  undergo  an  imprisonment,  not  exceeding  one  year;  or  if 
any  person  shall  knowingly  buy  and  receive  the  said  merchandise,  knowing  the 
same  to  have  been  sold,  disposed  of  or  pledged  fraudulently,  he  shidl,  on  convic- 
tion, be  sentenced  to  the  like  punishment. 

AoTl  May  1861.  Purd.  85. 

Sect.  38.  Every  president,  director,  cashier,  teller,  clerk  or  agent  of  any  bank 
who  shall  embezzle,  abstract,  or  wilfully  misapply  any  of  the  monevs,  funds  or 
credits  of  such  bank,  or  shaU,  fraudulently  and  without  authority  ^m  the  directors, 
issue  or  put  in  circulation  any  of  the  notes  of  such  bank,  or  shall,  without  such 
authority,  issue  or  put  forth  any  certificate  of  deposit,  draw  any  order  or  bill  of 
exchange,  make  any  acceptance,  sign  any  note,  bond,  draft,  bill  of  exchange, 
mortgage  or  other  instrument  of  writins,  or  shall  make  any  false  entry  on  any 
book,  report  or  statement  of  the  bank,  with  an  intent^  in  either  case,  to  injure  or 
defraud  such  bank,  or  to  injure  or  defraud  any  other  company,  body  corporate  or 
politic,  or  any  individual  peirson,  or  to  deceive  any  oflScer  or  agent  appointed  to 
inspect  the  affairs  of  any  bank,  shall  be  deemed  guilty  of  a  misdemeanor;  and 
upon  conviction  thereof,  shall  be  confined  in  the  penitentiary,  at  hard  labor,  not  less 
than  one,  nor  more  than  ten  years. 

Act  1  May  1861.  Purd.  238., 

Sect.  1.  Whenever  any  person  in  the  employ  of  any  railroad  company,  whether 
such  company  is  incorporated  by  this  or  any  other  state,  shall  fraudulently  neglect 
to  cancel  or  return  to  the  proper  officer,  company  or  agent,  any  coupon  or  other 
railroad  ticket,  with  the  intent  to  permit  the  same  to  be  used  in  fraud  or  injury  of 
any  such  company ;  or  if  any  person  shall  steal  or  embezzle  any  such  coupon  or 
other  railroad  ticket,  or  shall  fraudulently  stamp  or  print,  or  sign  any  such  ticket, 
or  shall  fraudulently  sell  or  put  in  circulation  any  sucn  ticket ;  any  person  so  offend- 
ing, shall,  upon  conviction  thereof,  be  sentenced  to  pay  a  fine  not  exceeding  one 
thousand  dollars,  and  to  undergo  an  imprionment,  by  separate  or  solitaiy  confine- 
ment, at  labor,  not  exceeding  five  years. 

Act  22  April  1863.  Purd.  1296. 

Sect.  1.  The  124th  section  of  the  act  to  which  this  is  a  Bttpplement,(6)  shall 
also  extend  to  and  include  any  guardian  or  guardians  of  a  minor  child  or  children, 
appointed  by  the  orphans'  court  of  the  respective  ooanties,  in  the  same  manner  as 
executors,  administrators  and  assignees. 

(a)  See  11  FittB.  L.  J.  813.  (6)  Act  81  March  1860,  supra. 
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IBmbracerg. 

"rorisionfl  of  the  Penal  Code.  II.  Judicial  dedtionfl. 

AoT  31  March  1860.  Pard.  219. 

il.  If  any  person  shall  unlawfully  dissuade,  Kinder,  prevent  or  atteiopt 
le,  hinder  or  prevent  any  witness  nrom  attending  and  testifying,  who  may 
1  required  to  attend  and  testify  either  before  any  committee  of  the  le^is- 
this  state,  or  before  any  civil  or  criminal  court,  judge,  justice  or  other 
ribunal  thereof,  by  virtue  of  any  writ  of  subpoena  or  other  legal  prcK^csa, 
ay  have  been  recognised  to  attend  as  a  witness  on  behalf  of  the  common- 


of  any  defendant,  before  any  court  having  jurisdiction,  to  testify  in  any 
nding  or  about  to  be  tried  in  such  court,  any  person  so  offending  Bhall 
of  a  misdemeanor,  and  being  thereof  convicted,  shall  be  sentenced  to  pay 
exceeding  five  hundred  dollars,  and  undergo  an  imprisonment  not  exceed- 


ear. 

L3.  If  any  person  shall  attempt  to  corrupt  or  influence  any  juror  iu  o 
>r  civil  court,  or  any  arbitrator  appointed  according  to  law,  by  endeavnr- 
r  in  conversation  or  by  written  communication,  or  bv  persuasion,  promises 
ies,  or  by  any  other  private  means,  to  bias  the  mind  or  judgment  of  such 
urbitrator,  as  to  any  cause  pending  in  the  court  to  which  such  juror  has 
moned,  or  in  which  such  arbitoator  has  been  appointed  or  chosen,  except 
"en^h  of  evidence  or  the  arguments  of  himself  or  his  counsel  during  the 
Murmg  of  the  case;  he  shall  be  guilty  of  a  misdemeanor,  and,  on  convio- 
sntenced  to  pay  a  fine  not  exceeding  five  hundred  dollars,  or  suffer  dd 
aent  not  exceecUng  one  year,  or  both,  or  either,  at  the  discretion  of  the 

riting  a  letter  to  the  sheriff,  by  an  agent  of  a  party,  in  the  name  of  the 
juesting  him  to  summon  the  a^nt  and  two  others,  all  of  whom  were 
>r  the  trial  of  the  cause,  is  an  indictable  offence,  although  not  accompaDieJ 
offer  of  a  bribe.   Lewis'  Cr.  L.  126.  2  Y.  443. 

sery  (which  is  usually  classed  under  the  head  of  bribery^  is  an  attempt 
party,  or  a  stranger,  to  corrupt  or  influence  a  jury,  or  to  incline  thom  ta 
side,  by  gifts  or  promises,  threats  or  persuasions,  or  by  instructing  tli^m 
ise,  or  any  other  way,  except  by  opening  and  enforcing  the  evidence  by 
ir  otherwise  at  the  trial,  whether  the  jurors  gave  a  verdict  or  not.  and 
the  verdict  be  true  or  false.   Lewis'  Cr.  L.  124.   5  Cow.  504.   1  Phila. 

»th  a  criminal  misdemeanor  and  a  high  contempt  in  an  individual,  to  mm- 
with  a  grand  jury  in  reference  to  any  matter  which  is,  or  may  come 

am.  8P.  L.  J.  442. 

TOSS  misbenavior  for  any  person  to  speak  to  a  juryman,  or  for  a  juryman 

any  person  to  converse  with  him  respecting  the  cause  he  is  trying,  at  aay 
he  is  summoned,  and  before  the  verdict  is  delivered.    1  S.  &  R.  173.    The 

10  attempts  to  labor  a  jury,  merits  the  most  severe  punishment,  as  i&ueh 

loisons  the  flrst  sources  of  justice.     Ibid.  174. 

lighly  improper  for  any  person  to  converse  with,  or  in  the  presence  of,  a 
concerning  a  cause,  pending  the  trial  of  the  same,  and  subjects  the  per- 

ending  to  a  fine.     2  Luz.  Leg.  Obs.  83. 


r 


Digitized 


:edMgP^OQ 


le 


I 


.  [  366  ] 

'EngiXo^mnQ,  ffoxt^Ullin^  anlr  l^egratmg. 

Enorossinq  is  the  purchasing  of  large  quantities,  of  proyisicms,  with  intent  to 
sell  them  asain  at  a  hign  price.  4  Bl.  Com.  158.  It  can  he  committed  only  with 
respect  to  the  necessaries  of  life.  3  Eng.  L.  &  Eq.  46.  And  is  an  offence  at  com- 
mon law.   2  Chit.  Cr.  L.  627.   1  East  P.  C.  143. 

Forestalling  is  the  huying  or  contracting  for  any  species  of  proYisions  or  mer- 
chandise  on  the  way  to  market,  or  dissuading  persons  from  hringine  their  goods 
or  provisions  there,  or  persuading  them  to  enhance  the  price  when  there ;  any  of 
which  practices  make  the  market  dearer  to  the  fair  trader.  4  Bl.  Com.  158.  It  it 
indictable  at  common  law.  2  Chit.  Cr.  L.  527. 

Reoratino  is  the  buying  of  com  or  other  dead  victual  in  any  market,  and  sell* 
ing  it  again  in  the  same  market,  or  within  four  miles  of  the  place ;  for  this  also 
enhances  the  price  of  the  provisions,  as  each  successive  seller  must  have  a  success- 
iveprofit.   Ibid. 

The  act  of  6th  April  1802,  provides  that  "  It  shall  and  may  be  kwful  for  any 
person  or  persons  to  sell  or  expose  to  sale  provisions,  vegetables  or  fruit,  in  the  mar- 
kets of  anv  city,  borough  or  corporate  town  within  this  commonwealth  :  Provided 
altoaysy  That  such  provisions,  vegetables  or  fruit  shall  not  have  been  previously 
purchased  within  the  limits  of  such  city,  borough  or  corporate  town.''   Purd.  697. 

There  is  no  law  which  prevelits  any  person  buying  any  quantity  of  a  commodity 
at  any  price  that  he  likes,  whether  to  use  himself,  or  to  sell  agiun  in  gross  or  by 
retail,  or  to  give  away,  or  to  prevent  another  having  it;  provided  always  that  m 
do  not  commit  the  common  law  offence  of  forestalling,  regrating  or  engrossing,  and 
make  no  false  representation  in  order  to  effect  the  purchase.  3  Eng.  L.  h  £q.  46. 


IBscape. 

I.  ProTifliont  of  the  penal  code.  IIL  Warrant  against  a  constable  for  aa 

II.  Judicial  decisions.  escape. 

I.  Act  31  March  1860.  Purd.  217. 

Sect.  3.  K  any  person  arrested  and  imprisoned,  charged  with  an  indictaUe 
offence,  shall  break  prison,  or  escape,  or  shall  break  prison,  although  no  escape  be 
actually  made,  such  person  shall  be  guilty  of  a  misdemeanor,  and,  on  conviction,  be; 
sentenced  to  undergo  an  imprisonment,  by  separate  or  solitary  confinement  at  labor,: 
not  exceeding  two  years,  if  the  criminal  charge  on  which  such  person  stood  coia^ 
mitted,  was  a  crime  or  misdemeanor  punishable  on  conviction,  by  imprisonment  bj{ 
separate  or  solitary  confinement  at  labor ;  or  to  imprisonment  not  exceeding  out 
year,  if  such  charge  was  a  crime  or  misdemeanor  punishable  on  conviction,  byl 
simple  imprisonment  without  labor.  If  any  prisoner  imprisoned  in  any  penitential]^ 
or  jail,  upon  a  conviction  for  a  criminal  offence,  other  than  murder  in  the  fif4l 
degree,  or  where  the  sentence  is  for  imprisonment  for  life,  shall  break  such  pew 
tentiary  or  jail,  although  no  escape  be  actually  made  by  him,  such  person  shall  bi| 
guilty  of  a  misdemeanor,  and,  upon  conviction  of  said  offence,  shall  be  sentenced  tti^ 
undergo  an  imprisonment,  to  commence  from  the  expiration  of  his  original  sentenc^ 
of  the  like  nature,  and  for  a  period  of  time  not  exceeding  the  original  sentence,  b^ 
virtue  of  which  he  was  imprisoned,  when  he  so  broke  prison  and  escaped,  or  broki| 
prison  although  no  actual  escape  was  made  bv  him. 

Sect.  4.   If  any  person  shall  aid  or  assist  a  prisoner,  lawfully  committed  <ii|| 
detained  in  any  jail  for  any  offence,  to  make  or  to  attempt  to  make  his  eeo    ^ 
therefrt>m,  although  no  escape  be  actually  made,  or  if  any  person  shall  convey^ 
cause  to  be  delivered,' to  such  prisoner,  any- disguise,  instrument  or  aims  proper 
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ESCAPE,  Ml 

the  escape  of  buc^Ii  prison  or  j  although  no  escape  or  attempt  to  escflf+o  1»e 
[liiriet  he  shall,  on  eouvictioOj  be  deemed  guilty  of  a  inisdetneanor,  and  he 

Iq  undergo  an  imprisoDiueut,  by  gepariite  or  i^olitarj  conficemeDt  at  labor, 
pie  impiidoniHcDt,  not  eiceeding  two  jeara ;  and  if  any  person  shall  aid 
ay  prisoner  to  escape,  or  attenipt  to  escafw;  from  the  custody  of  any  sheriff^ 

officer  or  other  person  who  shall  have  the  lawful  charge  of  such  priaoner, 
Bon  eo  offending^  shall  be  gniltj  of  a  misdemeanor,  and^  on  conviction,  be 

to  pay  a  fine  not  exceeding  five  hundred  dollars,  and  to  under«fo  an 
lent^  hy  separate  or  solitary  confinement  at  labor,  or  aimple  imprisonmeut, 
trt  may  direct^  not  exceeding  two  years* 

t.  If  any  sheriffj  coroner,  keeper  of  any  jail,  constable  or  other  officer, 
ly  ofiender,  convicted  or  accuse  J  of  any  crboe,  in  his  lawful  custody  for 
it\  shall  voluntarily  permit  or  Buffer  suoh  offt?uder  to  escape  and  ^  at 
ry  »nch  sheriff,  coroner,  keefrer  of  jail,  eonstable  or  other  officer  so  offend- 
be  guilty  of  a  misdemeanor,  and,  on  convietioD^  be  sentenced  to  pay  a  find 
iuig  five  hundred  dollars ^  and  to  undergo  an  imprisonment,  by  separate 
y  confinement  at  labor,  or  by  gimplo  imprij^onnient^  not  exceeding  &\*b 
I  shiiUj  moreover,  by  the  said  sentence  be  dismisaed  from  office. 
K  If  any  keeper,  jailer,  sheriff  or  other  officer  having  a  prisoner  in  his 
r  charge^  under  a  criminal  conviction,  sentence  or  char^e^  shall  suffer 
)ner  through  gross  negligence  to  escape,  he  shall  be  guilty  of  a  misde^ 
ndj  on  couviction^  be  sentenced  to  an  imprisonment^  not  exceeding  one 
to  pay  a  Rixe  not  exceeding  five  hundred  dolkrs, 

'.  If  any  sheriff,  coroner,  or  keeper  of  a  jail,  constable,  or  other  officer, 
illy,  and  without  reasonable  caUBe^  rcfui^e  to  execute  any  lawful  proceJ°iB. 

0  him,  requiring  the  apprehension  or  confinement  of  any  person  chargcfl 
onvicted  of^  a  crimiual  offence ;  or  shall  wilfully,  and  without  reasonable 
it  to  execute  such  process^  by  which  ^uch  persoa  shall  escape,  he  ihall 
of  a  misdemeanor,  and^  on  conviction,  be  scute  need  to  an  imprisonment 
iing  two  yeaxsj  and  a  fine  not  exceediog  five  hundred  dollars. 

Fiolcnt  or  privy  evasion  out  of  some  lawful  restraint,  as  when  a  man  ia 
If  imprisoned,  and  gets  away  before  he  is  delivered  by  due  course  of  law, 
pe.   Termes  de  la  Ley  321, 

1  actions  tbe  sherifi*  [or  constable]  is  to  Answer  for  an  escape.  Bull.  N, 

t  table  is  liable  for  an  escape  ^  without  proof  of  neglige  nee  or  miBOonduct 
-t,   4W.  215. 

ion  against  a  constable  for  an  eseape  \b  not  within  the  limitation  of  the 
J±   §  Barr  405, 

mv,T  in  execution  shall  not  be  allowed  to  go  out  of  the  jail,  or  if  he  goea 
^h  he  returns  again,  it  is  an  eseape.  2  Inst  300,  881.  'The  sheriff  ia 
kct*p  him  in  safe  and  strict  custody  j  and  if  he  allow  the  prisoner  to  go 
»r  the  shortest  time,  without  the  plaintiff's  consent,  he  is  liable.     9  P.  F* 

w  a  prisoner  in  execution  the  liberty  of  the  jail-yard  is  not  an  escape.     2 

the  prisoner  escape  from  the  jail-yard,  the  sheriff  can  avail  himself  of 
i  a  matter  of  defence^  but  an  act  of  God  or  of  the  common  enemy.  Ibid. 
t  a  sufficient  answer  to  an  action  against  a  sheriff  for  an  escape,  that  the 
jail-yard  arc  defective  and  insufficient  to  keep  the  prisoners.  Ibid, 
iler  suffer  a  prisoner  to  escape  without  the  sheriff's  knowledge,  and  the 
thereby  made  respf>nsible,  the  jailer  is  liable  to  him  in  an  action  on  the 
will  it  relieve  the  jailer  from  liability  that  he  took  advice  and  acted  with 
I  in  the  matter.     6  W.  HI. 

n  escape^  the  sheriff  may  himself  retake  the  defendant,  unless  the  escape 
hia  permission.     Biiroes  37^.     2  T.  R.  25.     But  in  the  latter  cme^  na 
rest  or  detain  him  without  new  process.     2  Johns.  Cas.  3. 
I  cases,  the  sheriff  may  re-arrest  after  a  negligent,  hut  not  after  a  volno- 
pe ;  in  criminal  cases,  he  may  arrest  aficr  cither.     9  P*  F.  Sm.  320* 
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503  ESCAPE. 

Wberever  a  person  is  lawfully  arrested,  and  afterwards  escapes,  the  < 
house  may  be  broken  open  to  take  bim,  on  refusal  of  admittance.  2  Ha 
137. 

In  an  action  on  the  case  against  a  sheriff  [or  constable]  for  an  escape,  th 
of  damage^  is  the  actaal  loss  which  the  plaintiff  has  sustained ;  hence,  it 
t^nt  for  the  defendant  to  prove  that  the  defendant  in  the  execation  was 
at  the  time  of  his. escape;  but  in  an  action  of  debt,  the  plaintiff  is  e 
recover  the  amount  of  his  judgment  and  execation.   5  W.  &  S.  455.  3 

If  an  action  of  escape  be  brought  in  debt,  the  jury,  if  they  find  for  i 
tiff,  must  find  the  whole  debt  and  costs ;  but  if  brought  in  case,  the^ 
euch  damages  as  they  think  proper.  3  Barr  269.  2  GreenL  Ev.  §  265. 
4  Y.  47.  7  8.  &R.  273. 

In  an  indictment  for  a  voluntary  escape,  it  is  unneceflsary  to  allege,  th 
fendant  knew  the  person  or  persons  escaping  to  be  guilty.   5  Pittsburg 

If  a  party  imprisoned  upon  an  indictment  fbund^  or  upon  a  r^ular  coi 
under  the  hand  and  seal  of  a  justice  of  the  peace,  break  prison  and  esc 
guilty  of  a  misdemeanor,  under  the  act  of  1860 ;  and  that  without 
indicted,  tried  or  convicted  of  the  principal  offence.   2  Ash.  61. 

A  refusal  to  prosecute,  or  a  return  of  tgnoramuB  by  the  grand  jury  for  t 
pal  offence,  is  no  acquittal ;  nor  is  it  any  bar  to  an  indictment  for  breakii 
whatever  might  be  the  effect  of  an  acquittal  by  a  jury.   Ibid. 

An  indictment,  under  the  7th  section  of  the  act  of  31  March  1860,  foi 
to  execute  lawful  process,  should  show,  by  proper  averments,  that  the  pi 
lawful.  2  Curt.  C.  C.  153. 

III.  Warrant  against  a  constable  for  an  escape. 

MONTOUR  COUNTY,  w. 

The  CommoawMdth  of  PwiaiylTaaia, 

To  the  Constable  of  N Township,  in  the  County  of  Montour,  greeting: 

Whereas  a  certain  A.  B.  of  N township  aforesaid,  tailor,  was  on  the 

May,  A.  D.  1860,  at  N— ^  aforesaid,  oharfed,  on  oath,  before  J.  R.,  one  of  our ^ 
the  peace  in  and  for  the  said  county,  wiSi  stealing  sundry  eoods  and  chattel 

boase  of  T.  R.,  of  Q aforesaid,  store-keeper,  [or  as  the  offence  may  \>e.]    ^ 

our  said  justice  did  then  and  there  make  a  certain  warrant,  under  his  hand  ai 
due  form  of  law,  directed  to  C.  D.,  constable  of  R — —  township,  in  the  said  < 
quiring  him  to  bring  the  body  of  the  said  A.  B.  before  our  said  justice,  to  i 
said  charge,  which  warrant  was  then  and  there  delivered  to  the  said  constable 
tiwnship  aforesaid,  to  be  executed;  and  whereas  complaint  has  been  made 
bafore  our  said  justice,  that  the  said  C.  D.,  constable  as  aforesaid,  did,  by  vir 

efaid  warrant,  on  the  same  day  and  vear  aforesaid,  at  G aforesaid,  take  and 

laody  of  the  said  A.  B.,  and  him  in  his  custody  for  the  said  offence  had,  but  not 
tUe  duty  of  his  o£Eice  in  that  behalf,  unlawfully  and  negligently  did  permit  the 
Vj  escape  and  gjo  at  large,  out  of  the  custody  of  him,  the  said  C.  D.,  to  the  great 
of  justice,  and  m  contempt  of  our  laws.  You  are  therefore  hereby  commanded 
i<>  take  the  said  C.  D.  and  brin^  him  before  the  said  J.  R.,  to  answer  the  prei 

further  to  be  dealt  with  according  to  law.    Witness  the  said  J.  R.  at  N 

tlie  20th  day  of  May,  a.  d.  1860. 

R.,  Justice  of  the  Peace. 
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Ebitrcnce. 

tml  niks  of  e^idc^c^  VII.  HAodwriiing. 

vrUiea  cti deuce.  VI II.  Il«*rBfty. 

r>l  (Arid en ce  IX h   WitDe0»«». 

k  entries  &ad  «OGQuiiti.  X.  Wh^n  &  ptirtj  (n  ftsait  lo^  bd  m  wit* 

HttiitioQ^,  how  io  b«  tftkeu.  XI,  MiscelloaeouB  ooaea. 

DKifOE  ^igni6eB  that  wliich  demoostrateg^  miikes  clear  or  aaoertami  the 
he  very  fact  or  point  in  issue,  either  od  the  oue  side  or  od  the  other ;  tnd 
ee  ought  to  be  admitted  to  any  other  point.    3  BL  Com.  367* 
ec  is  of  two  kinds,  either  written  or  patol^  that  is,  by  word  6f  mouth.   8 
368. 

ee  eoDsiets  of  thnt  which  is  proved,  and,  under  particular  olrcumi^taDeefi^ 
hich  13  nt>t  proved,  10  W.  104.  17  Pitta.  L.  J/  117. 
general  rule,  that  the  best  evidence  shall  he  given  which  the  nature  rf 
kdniiU  of.  But  necei^sUy,  either  absolute  or  moral^  h  a  bufficient  ground 
laing  with  the  usnal  rules  of  evidence,  4  B.  820.  The  rule  which  ^x- 
condary  evidence,  in  a  contest  with  primary,  di^es  not  mean  that  every- 
econdary,  which  is  not  of  the  highest  order,  but  only  that  which  disdcmes 
snce  of  other  evidence,  the  non -production  of  whieh,  may  be  suppoi^ed  to 
ground  that,  if  produced,  it  would  work  against  the  party  ofienng  it,    1 

I  party  admits^  or  what  another  asserts  in  h)3  prefience^  and  he  does  not 
t,  is  received  as  evidence  against  him  j  but  not  what  ia  i^id  by  his  wifo, 
ber  member  of  his  family  in  hia  ab»enee.    Peake's  Ev.  11, 
iistinction  most  be  made  between  an  admission  and  an  offer  of  CMimpro* 
ff  a  dispute  has  arisen.     An  offer  to  pay  a  sum  of  money  in  order  Ui  get 

action  is  not  received  as  evidence  of  a  debt ;  but  admisesions  of  p^rttcu* 
M  of  an  account  are  good  evidence.    Bull  N,  P,  230.   2  Barr  1*^2, 

positive  and  direct  evidence  is  not  to  be  looked  for,  the  proof  of  cireum- 
rid  facts  consistent  with  the  claim  of  one  party  and  inconRiBtent  wi^h  that 
ber,  is  deemed  sufficient  to  presume  the  particular  fact  which  is  the  wuh- 
ontroversy.  Long  and  undisputed  possession  of  any  rights  or  property, 
presumption  that  it  had  a  legal  founaatioUf  and,  rather  than  disturb  mcn^s 
IS,  even  records  have  been  presumed*  So,  if  a  landlord  gives  a  receipt  for 
at  one  time,  and  afterwards  claims  rent  due  at  a  time  preceding,  it  fur- 
}trong  presumption  that  such  preceding  rent  haa  been  paid;  and  where 
cmaod  b  made,  the  very  circumstance  of  its  coming  lat^,  in  all  cases 
;he  mind  to  suspect  that  it  has  not  a  just  foundation,  and  in  many  haa 
m  as  complete  evidence  of  the  non-existence  or  payment  of  it ;  but  thesa 
Ling  on  presumption,  and  not  on  positive  proof,  very  slight  evidence  is 
to  rebut  and  overturn  them,  and  to  e&ll  on  the  dtlTereut  parties  to  entah- 

respective  rights  by  the  ordinary  rules  of  evidence,    Feake*B  Evid,  13. 

Ev.  §33-t8, 
.  provod  t^  have  been  done  by  a  party  at  a  time  when  it  was  against  his 

0  do  it,  may  afterwards  be  ^ven  in  evidence  in  his  favor  or  in  favor  of 
ming  under  him.    I  C.  332, 

stions  of  identity  and  peTional  skill,  a  witnes;;  may  testify  to  a  belief  nnc 
in  knowledge,  but  the  rule  is  otherwise  in  re^f^ct  to  facta  which  may  bo 

to  be  within  the  compftss  of  memory,   S  W.  406.    Ibid.  227. 

relevancy  of  facts  offered  in  evidence  depends  upon  special  icientific  prin* 

ey  must  be  offered  In  connection  with,  or  after  evidence  is  given  m^  the 

1  that  reveal  their  importance,  or  their  relevancy  cannot  appear.  1  C  95. 
lateral  facts  that  arc,  in  any  direet  manner,  capable  of  affording  a  reasoO'-' 
umptiou  or  inference  as  to  the  principal  &ct  or  matter  in  dispute,  ara 
it  subjects  of  proof.   8  C>  111. 

%^ 
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Evidence  is  not  to  be  rejected  because  it  does  not  prove  the  party's  wbole  esse, 
if  it  be  a  link  in  the  chain  of  proof.   11  C.  308. 

Evidence  of  a  demand  made  by  a  pluntiff  npon  a  person  in  the  employment  of 
the  defendant,  is  not  admissible  as  evidence  of  a  demand  npon  the  defendant,  there 
being  no  proof  that  the  demand  was  communicated  to  him.   2  Wh.  200. 

A  party  cannot,  after  examining  a  witness,  give  in  evidence  his  former  testimony 
and  declarations,  ostensibly  to  discredit  him^  but  in  truth  to  operate  as  independent 
evidence.   8  W.  447. 

In  an  action  brought  '*  foi;  ihe  use  of  another,  it  is  not  competent  for  the  defend- 
ant to  prove  that  the  transfer  was  obtained  by  firaud.  6  W.  809. 

n.    Of  WEITTMf  BVIDBNOB. 

Evidence  ly  records  and  tDrttingSt  is  where  acts  of  assembly,  judgments,  proceed- 
ings of  courts,  deeds,  &c.,  are  admitted  as  evidence. 

A  record  may  be  proved  by  its  production,  or  by  a  copy. 

Copies  of  records  are  either  exemplifications,  copies  made  by  ftn  authorized  officer, 
or  sworn  copies. 

Exemplifications  are  copies  under  the  great  seal  or  under  the  seal  df  some  particn- 
lar  court,  which  seals  prove  themselves. 

Where  the  law  intrusts  a  particular  officer  with  the  making  of  copies,  it  gives 
credit  to  them  in  evidence,  without  further  proof.   Bull.  N.  P.  229. 

Not  only  records,  but  aU  public  documents  which  cannot  be  removed  from  one 
place  to  another,  may  be  evidence  by  a  copy  proved  on  oath  to  have  been  examined 
with  the  original. 

Records  and  enrolments  prove  themselves,  and  a  copy  of  a  record  or  enrolment 
sworn  to,  may  be  given  in  evidence.   Co.  Litt.  117,  262. 

An  office  paper  taken  out  of  the  files  by  one  who  has  no  connection  with  it,  and 
produced  in  court,  cannot  be  given  in  evidence ;  it  must  be  produced  and  authenti- 
cated by  the  proper  officer,  in  whose  custody  it  was.  9  W.  311. 

A  copy  of  the  laws  published  annually  by  the  authorily  of  the  legislature,  il 
evidence  of  the  statutes  contained  in  it,  whether  they  be  public  or  private.  2  W.  t 
S.  156. 

A  printed  copy  of  an  act  of  assembly,  published  under  the  authority  of  the  legifr 
lature  of  another  state,  may  be  read  in  evidence.   12  S.  &  B.  203. 

Foreign  laws  cannot  be  judicially  noticed,  but  must  be  proved  as  facts;  and  ift 
making  such  proof,  the  general  principle  is  applicable  that  the  best  evidence  tlM 
nature  of  the  case  admits  of  must  be  given.  But  this  rule  may  be  relaxed,  or 
changed,  as  necessity,  either  physical  or  moral,  may  require ;  and  where  a  rigid 
adherence  to  it  may  produce  extreme  inconvenience  and  manifest  injustice.  10  W. 
158.   1  Greenl.  Ev.  §  486-8. 

In  all  suits  or  causes  where  it  shall  be  necessary  for  either  party  to  give  in  en^ 
dence  the  proceedings  had  before  a  justice  or  justices  of  the  peace  or  alderman  of 
aDy  other  state,  a  transcript  of  the  docket,  proceedings  or  record  of  the  said  jnstioe 
or  justices  or  alderman,  certified  by  the  same,  respectivelv,  and  verified  by  tiw 
certificate  of  the  clerk  or  prothonotary  of  a  court  of  record  in  the  city  or  county 
wherein  the  said  justice  or  alderman  has  jurisdiction,  under  the  seal  of  the  couit, 
setting  forth  the  official  character  and  authority  of  the  said  justice  or  alderman, 
attested  by  the  judge  thereof,  shall  be  legal  evidence  of  the  judgment  entered  ia 
such  case.   Act  29  March  1860.   Purd.  426.(a) 

Subscribing  witnesses  are  not  hecessary  to  the  validity  of  a  deed,  (1  Lev.  25,) 
and  therefore  if  there  be  none,  or  the  subscribing  witness  being  called,  denies 
having  seen  the  instrument  executed;  (Peake  N.  P.  146.  Dougl.  216.  1  Black, 
865 ;)  or  it  appears  that  the  name  of  a  fictitious  person  is  put  as  a  witness,  by  the 

(a)  The  act  IS  March  1869  providea  that  shall  be  received  in  evidence  of  the  ftdt 

the  aldermen  of  Philadelphia  shall  have  pab-  therein  certified,  in  all  suits,  witfaont  a  fiirAtt 

lie  official  seals,  with  which  they  shall  anthen-  certificate  of  their  official  character.    For  tfaii 

ticate  all  their  acts,  instraments  and  attesta-  service,  thej  are  allowed  a  fee  of  twentf-fiit 

tions ;  and  that  their  official  acts,  so  certified,  cents.    Purd.  1573. 
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self  who  executed  the  deed;  (Peake  N.  P.  28.  6  T.  R.  3710  or  the 
lly  attestine  is,  at  the  time  of  the  execution  of  the  deed,  interested  In  it, 
ues  80  at  the  time  of  the  trial;  in  these  cases  proof  of  the  handwriting 
ty  will  he  sufficient 

eement  or  deed,  under  which  land  has  been  occupied  and  claimed  for 
f  thirty  years,  may  be  ^ven  in  evidence  without  proof  of  its  execuUoa 
^cribbg  witnesses.  1  W.  &  S.  538.  1  Greenl.  Ey.  §  21. 
ord  of  a  deed,  as  contained  upon  the  record  book,  brought  into  court  m 
r  in  which  it  belongs,  is  legal  evidence.  10  W.  67. 
so  acknowledged  or  proven  as  to  be  properly  admitted  to  record,  is 
in  evidence,  without  further  proof  of  execution.  4  Barr  13.   5  Gllm. 

;&  with  the  seal  torn  off,  allowed  to  be  read  in  evidence.    1  Binn.  538, 
ridence  in  general  is  esteemed  secondary  in  its  nature  to  written  evldenoe. 
re  an  agreement  has  been  reduced  into  writing,  the  writing  must  be  pro- 
Esp.  213. 

ly,  whenever  an  original  writing  is  of  a  public  nature,  and  would  be 
if  produced,  an  immediate  sworn  copy  thereof  will  be  evidence;  but 
>riginal  writing  is  of  a  private  nature,  a  copy  b  not  evidence,  unlets  tho 
lost  or  destroyed.  3  SiUk.  154. 


ket  entry,  upon  proof  of  the  loss  of  the  other  part  of  the  record,  m  com- 
lence ;  and  parol  evidence  may  be  given  of  the  contents  of  that  part  of 
which  is  lost.   10  W.  63. 

»8e  of  private  deeds  or  other  instruments,  the  production  of  the  ortgind,     / 
ence,  and  in  the  power  of  the  party  using  it,  is  always  required ;  till  this    J         I  - 
10  evidence  whatever  of  the  contents  can  be  received ;  but  where  the   f  ^^^ 
as  been  destroved,  or  lost  by  accident;  or  being  in  the  hands  of  t1)&  j^7    /     t 
xty,  notice  has  been  given  him  to  produce  it,  then  an  examined  copy,  or  r^^A^* 

evidence  of  the  contents,  being  the  best  evidence  in  the  power  oi  the 
sceived ;  it  being  first  proved,  in  case  a  copy  is  offered,  that  the  original 
It  purports  to  be  a  copy  was  a  genuine  instrument.  10  Co.  92.  3  T.  H. 
r.  526,  70.   1  Atk.  446.    10  Johns.  363. 

^liminary  proof  necessary  to  admit  secondary  evidence  of  the  existence 
ition  of  a  lost  deed,  must  be  based  on  the  acts  and  declarations  of  tlm 
30  title  b  to  be  affected  bv  such  evidence.   5  C.  375. 

secondary  evidence  can  be  Riven  of  a  lost  deed,  it  b  necessary  to  provo    r        y 
\  executed  and  delivered,  and  if  the  person  whose  title  b  to  be  afiectcd  ^^^    ' 
not  named  in  the  deed,  and  did  not  sign  it,  that  such  person  was  in  soine/l^  jf 
y  to  the  deed.   Ibid. 

f  diligent  search  and  inquirv  by  the  proper  custodian,  is  sufficient  eo  let 
ry  evidence  of  the  contents  of  a  lost  document,  unless  it  be  traced  to  otber 
d  489. 

pt  b  not  conclusive  evidence  agunst  the  party  signing  it,  but  he  may  /J        y 
he  did  not  receive  the  sum  or  thing  in  question.   2  T.  R.  367.  » 

pt  in  full  b  conclusive  evidence  when  given  under  a  knowledge  of  ^^^lii^l^^^ 
ices  then  depending  between  the  parties ;  a/iVer,  when  given  without  sueh   j  ^  ^    * 
I.   2  Esp.  175.     But  when  such  a  receipt  b  obtained  by  fraud,  &c.,  it  '\^  u  ^       *'     . 

Campb.  394. 

stion  against  a  justice  of  the  peace  by  a  parent,  to  recover  the  penalty  for 
bib  minor  son,  the  entry  in  the  family  Bible  of  the  son's  birth,  proved  by 
r  the  pbdntiff,  b  competent  evidence  of  the  minority  of  the  son.  10  W.  82. 
7  in  1811  in  the  handwriting  of  the  pastor  of  a  church  in  a  boob  k^pt 
ich  as  a  regbtry  of  baptbms  and  births,  the  object  of  which  entry  wua  to 
e  baptbm  of  a  person  and  not  hb  birth,  and  in  which  the  time  of  the  birth 
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18  introdnced  merely  by  way  of  description,  is  not  evidenoe  of  the  dmte  of  th< 

;/  5  W.  &  S.  266. 
The  practice  of  admitting  an  account  sworn  to  hj  the  plaintiff  as  conclns 


^^ 


/ 


denoe  against  the  defendant,  is  not  only  illegal,  bnt  highly  onreasonable  and  < 

y*      ^os,  as  It  dyes  to  the  dishonest  man  a  power  over  his  neighbor's  parse 

noompatible  with  every  role  of  equity  or  justice.    Howeyer  oonyenient 

}>luiQtiff,  or  whateyer  facility  in  the  transaction  of  business  it  may  afford  to  t 

tice,  the  practice,  if  it  has  preyailed,  ought  to  be  discontinued.     And  inde 

ceedings  of  justices  founded  upon  such  practice  are  inyariably  set  aside  by  ec 

^  justice.   2  D.  77,  114. 

^  A  paper  handed  upon  request  to  the  opposite  counsel,  and  inspected  1 

does  not,  in  consequence  thereof,  become  eyiaence  for  both  parties.  6  S.  &  ] 

A  memorandum  proved  by  a  witness,  who  can  swear  to  no  more  than  thai 

accurately  made  by  him,  at  the  time,  to  perpetuate  his  memory  of  Uie  fact, 

potent  eyidence.  8  Barr  414. 

yin.  Parol  byidsnge,  whin  admittbd  to  atfeot  a  whi'itew  ooin^ 

y^    The  general  rule  is,  that  j^arol  evidence  is  admissible  to  eaap^tii,  but  not 

/tradict,  alter,  add  to,  or  diminish  a  written  instrument  4  D.  340. 
But  the  rule  which  forbids  parol  evidence  to  be  received,  to  contradict  or 
^       written  agreement,  has  reference  exclusively  to  the  temu  in  which  the  wr 
A  couched.     The  plain  and  unequivocal  terms  of  an  agreement  may  not  be  alt( 

^         parol ;  but  such  explanations  of  the  subject-matter  may  be  proved  as  wiU  giv 
terms  the  effect  intended  by  the  parties.   5  C.  92. 

Parol  evidence  is  admissible  to  defeat  a  written  instrument  on  the  ground  o 
or  mistake,  or  to  apply  it  to  its  proper  subject-matter ;  or,  in  some  instai 
ancillary  to  such  application,  to  explain  the  meaning  of  doubtful  terms,  or  t 
presumptions  arising  extrinsically.  In  these  cases,  the  parol  evidence  di 
usuip  tne  place  or  arrogate  the  authority  of  written  evidence,  but  either  sho 
the  instrument  ought  not  to  operate  at  all,  or  proves  what  is  essential  in  order 
the  instrument  its  legal  effect   1  Bouv.  Inst  858. 

As  a  preliminary  to  every  question  of  the  interpretation  of  a  writfng,  it  i 
proved  or  assumed  that  it  b  genuine  and  authentic ;  that  it  is  free  from  irau 
creation ;  that  the  makers  of  it  were  competent }  that  the  subject-matter  of  it 
ful ;  and  that  it  is  executed  according  to  bw :  and  for  these  purposes,  parol  e^ 
is  proper,  in  order  to  put  the  instrument  into  the  hands  of  tne  judge  for  intc 
tion  and  construction.   7  C.  252. 

The  judge  must  receive  by  admissions,  or  by  testimony,  all  the  informati 
is  necessary,  in  order  to  put  himself  in  a  position  to  interpret  and  construe  tl 
ing  with  intelligence :  that  is,  to  apply  it  to  persons,  things  and  events,  ac< 
to  the  intention  under  which  it  was  written.  He  must,  as  far  as  possibh 
himself  in  the  same  circumstances  of  time  and  place,  as  the  author  of  the 
was  when  he  wrote  it   Ibid. 

In  Pennsylvania,  in  consequence  of  our  liberal  allowance  of  set-ofis,  defal 
and  equitable  defences,  parol  evidence  is  often  admissible  in  an  action  on  a 
contract,  in  order  to  extend  the  field  of  inquiry  to  the  whole  transaction,  of 
the  particular  contract  forming  the  basis  of  the  action  forms  a  part   Ibid. 

Although  a  contract  may  be  provable  only  by  writing,  yet,  if  it  be  only  a 
a  more  comprehensive  transaction,  so  far  as  the  remedies  are  plastic  eno 
administer  Uie  legal  and  equitable  rights  growing  out  of  it,  its  other  pa 
required  to  be  in  writing,  may  be  proved  by  parol.   Ibid. 

In  such  cases,  the  parol  evidence  is  not  admitted  for  the  purpose  of  affecti 
interpretation  of  the  particular  writing  which  the  party  is  called  upon  to  mc 
for  tne  purpose  of  enlarging  the  sphere  of  juridical  action,  so  as  to  embr 
whole  transaction  to  which  the  writing  belongs,  and  define  the  rights  grow 
of  the  whole  case.   Ibid. 

Whatever  material  to  the  contract  was  expressed  and  agreed  to  when  the  1 
was  concluded  and  the  article  drawn  up,  may,  if  not  expressed  in  the  art 

a 
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r  parol,  nnless,  perhaps,  it  be  expressly  contrary  to  the  writing.  16  S.  & 
L  Oreenl.  Ev.  ch.  15. 

evidence  is  admissible  to  proye  that  when  a  bond  was  eacecuted,  it  was 
should  be  void,  in  a  particular  contingency.   1  T.  132. 
Iways  admissible  to  show  that  a  fomal  conveyance,  with  a  defeasance 
some  time  afterwards,  constituted  in  fact,  a  mortgage,  and  not  a  condi^ 
I.  9  0.  131. 

a  mortgagor  by  deed  and  defeasance,  under  a  mistaken  apprehension  of 
of  the  defeasance  upon  the  rights  of  third  parties,  executed  a  release  of 
of  redemption,  parol  eyidence  is  admissible  to  show  that  the  parties  did 
[  thereby  to  affect  their  relation  of  mortgagor  and  mortgagee,  ibid, 
ddence  is  admissible,  in  such  case,  not  to  contradict  me  release,  but  to 
the  effect  and  operation  intended  by  the  parties,  and  to  preyent  its  being 
h  a  different  effect,  and  for  a  different  purpose.  Ibid, 
vidence  is  admissible  to  show  fraud  in  the  formation  of  a  written  instm- 
k  fraudulent  use  of  it  afterwards.   4  R.  141. 

^idence  of  what  took  place,  at  and  immediately  before  the  execution  of  a 
strument,  is  admissible  to  prove  fraud  and  plain  mistake  in  drawing  the 
r  to  establish  a  trust,  or  to  rebut  an  equity.  2  Ash.  813. 
otion  on  a  contract  for  the  delivery  of  specific  articles,  parol  evidence  is 
)  to  prove  that  the  parties  agreed  upon  a  place  where  the  delivery  was  to 
In  such  case,  parol  evidence  is  admissible  to  rebut  the  presumption 
ild  otherwise  arise  as  to  the  place  of  delivery.   7  C.  265. 

iridence  of  the  understanding  of  the  parties  in  relation  to  the  construction  ^^ 

en  agreement,  may  be  given  to  explain  that  which  is  otherwise  ambigu- 
.9. 

iridence  is  admissible  in  an  action  by  the  indorsee  against  the  indorser  \; 

,  indorsed  in  blankj  to  show  that  cU  the  time  of  the  indorsement  tho 
eceived  the  note  under  an  agreement  that  he  should  not  have  recourse 
the  indorser.   5  8.  A;  R.  363.  y 

mpetent  to  give  narol  evidence  to  expkin  a  written  receipt,  and  show  that      ^"^^  v 
en  for  a  note  and  not  for  money.   1  W.  &  S.  821.  n^     V 

lent  admissions  or  parol  promises  of  a  party  to  an  instarument  of  writing  ^^  .  y 
missible  in  evidence  to  cnange  its  character  or  \egsA  effect,  and  make  it  ^^  ^ 
rom  what  it  purports  to  be.   7  W.  517. 

le  that  parol  evidence  is  not  admissible  to  alter  or  contradict  written 
ts  applies  only  to  cases  between  the  parties  to  the  instmment,  their 
ktives,  and  those  claiming  under  them,  but  not  to  strangers.  1  Wh.  803. 
for  rent  on  an  indenture  of  lease,  parol  evidence  was  held  to  be  admissU 
^e  that  at  the  time  of  executing  the  lease,  it  was  agreed  by  the  parties 
ent  should  terminate  upon  a  certain  day,  being  about  nine  months  earlier 
ime  expressed  in  the  lease.   16  8.  k  R.  845. 

lY.  Book  Entbies  and  Aooounts. 

t  be  founded  on  a  book  account  and  the  defendant  Question  the  validly 
nand,  it  is  most  assuredly  the  duty  of  the  justice  beiore  whom  the  cause 
ing,  to  require  of  the  plaintiff  to  produce  his  proofs  of  the  existence  of  the 
the  subject  of  the  ^tion  be  goods  sold  and  delivered,  or  work  and  labor 
be  usual  course  of  business,  for  the  defendant,  the  plaintiff's  day-book 
>e  produced.  The  book,  accompanied  by  the  oath  or  affirmation  of  the 
LO  made  the  entries,  (whether  it  was  the  plaintiff  or  his  clerk,)  that  the 
ire  truly  made,  (1  Y.  321,)  at  the  times  then  specified,  will  not  only  be 
ence  of  the  sale  and  delivery,  but  likewise  of  the  value  of  the  goods,  or 
),  if  a  price  be  put  upon  them  in  the  book,  (1  Y.  347.)  The  book  thus 
and  sworn  to,  must  be  the  plaintiff's  original  book  of  entries,  and  not  a 
transcript  from  the  original ;  for  the  strength  of  this  evidence  is  derived 
absolute  authenticity  of  the  original  entries.  The  authenticity  may  be 
ted  or  diminished  by  the  appearance  of  the  book  itself  3  by  the  manner 

Digitized  by  VjOO^IC 


d  by  LjOOQ I 


374  EVIDENCE. 

of  the  entries  made  against  other  persons ;  by  the  consistency  of  the  date,  kc.  The 
plaintiff's  book  being  thus  made  competent  (if  I  may  so  speak)  as  a  witness,  most 
evidence  its  own  credibility;  its  credibility  will  rest  npon  the  fairness  and  regu- 
larity of  the  entries,  unless  it  be  reasonably  accoonted  for ;  an  interlineation,  par- 
ticularly  with  ink  of  a  color  different  from  that  with  which  the  body  of  the  entry 
was  made ;  crowding  more  words  into  a  smaller  space  than  the  general  lumdwriting 
of  the  book  required,  and  the  like,  are  circumstances  of  fraud  which  should  not 
only  invalidate  the  specific  entiy  under  consideration,  but  perhaps  destroy  the  tes- 
timony of  the  book  altogether.   Grayd.  Just  116,  117.   1  Greenl.  Ev.  §  117. 

Books  of  original  entries  made  by  the  party,  and  verified  by  his  oath,  are  com- 
petent evidence  of  goods  sold  and  delivered,  and  work  done,  and  of  the  prices;  bat 
not  of  money  lent  or  paid.   1  Y.  847.   1  Smith  Lead.  Cas.  354. 

The  book  of  original  entries  of  a  tradesman  is  not  evidence  of  the  deliTeiy  )f 
the  goods  to  be  sold  on  commission.   2  Wh.  33. 

A  book  of  entries  verified  on  oath  is  not  competent  evidence  of  the  delivery  of 
goods  under  a  previous  contract,  for  their  delivery  at  different  periods.  10  W.  249. 
4  W.  &  S.  290.     Nor  of  labor  performed  under  a  special  contract.   2  C.  384. 

Books  of  original  entries  are  not  evidence  of  the  casual  sale  of  an  article  not  in 
the  course  of  the  party's  business,  and  of  which  it  is  usual  to  take  other  proof  or 
evidence  of  sale :  thus,  a  sale  of  a  horse,  by  a  dry  goods  merchant  or  tradesman, 
would  not  be  evidenced  by  an  entrr  in  his  book  of  account.   1  J.  310-12. 

The  book  of  original  entries,  although  prmd  facte  evidence  of  the  prices  of 
goods  sold,  or  work  done,  is  not  conclusive ;  either  party  may  go  into  other  proof 
of  the  prices,  and  the  judgment  of  the  jury  [or  justice]  is  to  be  fonned  on  Uie 
whole.   lY.  347.    9  P.  F.  Sm,  346. 

The  book  of  original  entries  of  a  physician  is  not  conclusive  as  to  the  vahie  of 
the  services  charged.  The  jury  for  justice]  may  make  an  abatement  for  unreason- 
able or  excessive  charges.   2  Phila.  R.  17. 

If  the  defendant  be  not  the  original  debtor,  but  assume  to  pay  the  debt  of 
another,  the  entry  in  the  plaintiff's  book,  proved  by  his  ovm  oath,  cannot  be  received 
in  evidence :  proof  must  be  made  by  an  indifferent  witness,  or  by  some  instrument 
of  writing.   ID.  238. 

Unconnected  scraps  of  paper  containing,  as  alleged,  accounts  of  sales,  bj  an  agent, 
of  articles  on  account  of  his  principal,  irregularly  kept  on  their  face,  are  not  adnus- 
sible  as  a  book  of  original  entries.    13  S.  &  R.  126. 

A  mutilated  piece  of  paper,  which  appears  to  have  been  torn  out  of  a  book 
in  which  the  name  neither  of  the  plaintiff  nor  defendant  appears,  which  contains 
no  charges  against  the  defendant,  and  which  is  unintelligible,  vnthoui  explano" 
tion  by  the  plaintiff,  is  not  admissible  in  evidence  as  a  book  of  original  entriea. 
4  R.  291. 

A  book  purporting  to  be  a  book  of  original  ei^tries,  contuning  entries  of  the  safe 
of  goods  made  when  the  goods  were  ordered,  but  be/ore  they  were  ddiveredy  is  noi 
competent  evidence  of  goods  sold  and  delivered.  Nor  are  arbitrary  signs  or  marks 
affixed  to  the  entries  of  each  article,  not  for  the  purpose  of  charging  Ihe  defendant, 
but  of  informing  the  porter,  so  as  to  prevent  a  second  delivery  of  a  similu[  article, 
evidence  of  delivery,  particularly  when  it  appears  that  the  signs  or  marks  were  not 
always  made  by  the  person  who  made  the  charge,  nor  by  the  plaintiff,  or  a  clerk  in 
his  employ.  4  R.  404. 

Where  a  plaintiff  makes  an  entry  of  goods  sold,  upon  a  card,  with  pen  and  ink, 
and  the  same  evening,  or  the  next  day,  transcribes  the  entries  into  a  book,  the  book 
is  to  be  considered  as  the  book  of  original  entries  of  the  plaintiff,  and  may  be  read 
in  evidence  to  the  jury;  and  the  material  on  which  the  entry  was  first  written,  er 
its  size  and  shape,  are  indifferent.  Ibid.  408. 

In  order  to  the  validity  of  a  book  entry  as  evidence,  it  must  be  a  registry  of  a  safe! 
and  delivery,  actually  made,  of  the  things  therein  contained  at  the  time  of  their 
being  so  entered.  4  W.  258.  An  entry  on  a  card  or  slate  is  but  a  memorandon 
preparatory  to  permanent  evidence  of  the  transaction  which  must  be  perfected,  at 
or  near  the  time,  and  in  the  routine  of  business.    In  Ingraham  v.  Bockios,  9  S.  4 
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id  Patton  V.  RyaD,  4  B.  410,  the  entries  were  transferred  the  same  even- 
i  next  momin|:,  and  they  ought  in  every  instance  to  be  so,  in  the  coarse 
seeding  day.   Ibid. 

intifP,  a  blacksmith,  to  recover  for  work  done,  prodnced  a  book  containing 
jt  of  which  he  swore  were  made  by  himself  not  later  than  the  second  day 
ening  after  the  work  was  done,  and  were  partly  taken  from  a  slate  and 
n  his  own  head — a  witness  was  also  prodnced,  who  testified  that  he  made 
be  entries  by  copying  them  from  the  plaintiff's  slate  on  the  evening  of  the 
tich  they  were  made,  or  in  the  course  of  the  next  day :  Held,  that  the 
admissible  in  evidence.   6  Wh.  189. 

i  purchaser  at  a  store  selects  the  articles  he  wants,  and  has  them  set  aside 
n>r  by  him,  or  to  be  sent  to  him  bv  the  merchant,  then  is  the  time  to 
entry  of  a  charge  against  the  purchaser,  and  such  entry  is  evidence. 
.9. 

roods  are  sold  to  be  delivered  at  a  distance,  the  proper  time  to  make  the 
he  book  is  when  they  are  loaded  and  started ;  and  entries  thus  made  are 
;  evidence  to  prove  the  sale  and  deliveir.  5  W.  &  S.  377. 
\  entries  in  a  day-book,  in  order  to  their  validly  as  evidence  of  a  charee, 
made,  as  to  time,  in  the  ordinary  course  of  that  business  in  which  ne 
d  who  makes  the  charee.  If  they  be  delayed  over  one  day^  they  are 
evidence  to  charge  a  defendant  unless  under  peculiar  circumstances.  8 

vant  in  the  course  of  delivering  out  goods  to  customers  make  memoranda, 
lame  night,  or  next  day,  entries  are  made  by  the  master  in  books  from 
noranda,  such  books  are  books  of  original  entries,  and  are  admissible, 
Led  with  the  writer's  oath,  as  evidence  to  charge  a  customer.    9  S.  & 

>ok  appear,  on  inspection,  or  examination  of  the  party  by  the  court,  not 

ook  of  original  entries,  the  court  may  reject  it  as  incompetent.     If  this 

clearly  appear,  it  must  be  submitted  to  the  jury,  [or  the  justice,]  to  decide 

&  R.  8. 

etion  upon  a  book  account  of  a  decedent,  it  is  only  necessaiy  to  prove  that 

>ooks  of  original  entry,  to  admit  them  to  go  to  the  jury  as  eviaence,  and 

3e  be  afterwards  given  as  to  the  time  when  the  entries  were  made,  this 

eferred,  with  the  books,  to  the  jury.   1  W.  &  S.  256. 

i\dwriting  of  a  plaintiff  who  has  made  original  entries  of  charee  in  a  book, 

is  absent  from  the  state,  mav  be  proved,  and  upon  such  proof  the  entries 

Bible.   8  W.  77.     And  so  m  case  of  a  clerk  (who  has  made  the  entries) 

ly  absent  from  the  state.   2  W.  &  S.  187. 

:  of  original  entries  manif^tly  erased  and  altered  in  a  material  point  cannot 

3red  as  entitled  to  go  to  the  jury  as  a  book  of  original  entries,  and  ought  to 

sd  bv  Uie  court,  unless  the  purty  offering  it  give  an  explanation  which 

r  with  the  presumption  arising  from  its  fiice.   6  Wh.  146. 

try  in  a  b<x>k  of  original  entries  must  be  original,  but  the  elements  which 

it  may  have  been  reduced  to  writing  previously;  the  competency  of  such 
ade  by  a  clerk,  depends  not  on  his  own  knowleage  of  their  correctness,  but 
esumption  that  what  he  did  in  the  course  of  his  master's  business,  was  done 

2Phila.  R.86. 
le  which  admits  shop-books  in  evidence  is  founded  in  necessily,  and  being 
made  by  the  party  himself,  should  be  subjected  to  severe  scrutiny.     And, 

when  the  booVa  of  a  tradesman  have  acquired  a  general  reputation  for 
y,  and  through  fraud  or  carelessness  false  entries  have  been  made,  and 

omitted,  so  frequently  as  to  destroy  the  confidence  of  his  customers  in 
ad  his  books,  there  is  no  reason  why  credence  should  be  given  to  them. 
)nl  character  of  a  deceased  shopkeeper,  who  made  the  entries,  for  honesty 
ct  book-keeping,  is  pertinent  and  proper  testimony  to  discredit  the  books. 

ok  of  original  entries  of  a  party  claiming  for  goods  sold,  or  work  and  labor 
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doDC)  is  not  the  best  or  only  evidence  of  the  claim,  which  may  be  proTed  almnde. 
8  Wh.  76. 

V,    Or  ACCOUNTS. 

An  account  rendered  to  a  party  indebted,  by  his  creditor,  and  not  objected  to  in 
a  reasonable  time,  is  primd  facie  evidence  against  the  party  to  whom  rendered.  6 
0.  75. 

An  account  presented  to  a  party  indebted,  by  a  creditor,  and  corrected  by  the 
parties,  is  an  account  stated,  and  binding  upon  the  representatives  of  the  debtor,  as 
to  items  not  objected  to  by  the  decedent.   12  C.  156. 

A  copy  of  an  account  taken  from  a  bobk,  from  which  a  settlement  had  been  made, 
was  dehvered  to  the  party,  and  retained  five  months  without  objection  :  held,  that 
a  copy  of  that  copy,  and  the  book  from  which  it  was  taken  showing  the  same  bahmce, 
were  evidence.  2  Barr  328. 

Even  an  account  current  Punished  by  one  partv  to  the  other,  if  not  objected  to  in 
a  reasonable  time,  becomes  a  settled  account.   Bald.  586.   4  W.  &  S.  109. 

Where  an  account  sales  has  been  rendered,  and  the  consignor  directs  the  balance 
to  be  shipped,  making  no  objection  to  the  items  of  the  account,  he  thereby  assents 
to  it,  and  makes  it  an  account  stated.   7  Barr  281. 

It  is  the  settled  law  merchant,  that  an  account  rendered  is  allowed,  if  not  objected 
to  without  unnecessary  delav ;  but  the  time  within  which  obj^tions  must  be  made 
cannot  be  definitely  fixed;  it  depends  on  the  circumstances  of  the  case.  8  H.  286. 

Receiving  an  account  rendered  without  objection,  does  not  preclude  the  party 
from  afterwards  showing  an  unobserved  error  which  passed  without  notice  by  the 
common  blunder  of  all  parties.   8  W.  &  S.  109. 

Such  an  error  might  be  corrected  even  in  a  settled  accoonti  where  neither  party 
had  been  prejudiced  by  the  acquiescence.   Ibid. 

The  accounts  exhibited  by  one  party  to  another,  are  evidence  against  him  who 
exhibits  them,  as  to  the  articUs  which  they  contain,  but  not  conclusive  as  to  tha 
value  of  the  items.    1  D.  147. 

Entries  in  a  book  of  payments  made  for  another  may  be  given  in  evidence,  if 
accompanied  with  proof  that  the  person  had  constant  access  to  the  books,  and 
assented  to  the  entries.   8  W.  89. 

If,  when  one  party  calls  for  the  other  party's  books,  but  when  they  are  produced 
declines  using  them,  the  mere  calling  for  them  will  not  make  them  evidence  for  th« 
adverse  party,  even  though  th^y  are  inspected  by  the  party  who  calls  for  them.  7 
8.  &  R.  10. 

« 
VI.  Depositions, — how  to  be  taken  under  a  Rule  ojt  Court. 

A  deposition  is  the  testimony  of  a  witness,  called  a  deponent,  and  put  down  in 
writing,  to  interrogatories  exhibited,  [or  questions  asked,]  for  that  purpose,  in 
courts  of  equity,  [or  kw ;]  and  the  copies  of  such  depositions,  regularly  taken  and 
published,  are  read,  as  evidence,  at  the  hearing  of  the  cause.   Praot.  Atty.  234. 

The  necessity  of  issuing  rules  to  take  the  depositions  of  witnesses  is  caused  bj 
their  residing  at  a  distance  from  the  place  where  the  cause  is  to  be  tried.     Au  sues 

B.  in  the  county  of  Allegheny.     The  cause  is  expected  to  be  tried  at  the 

term  of  the  district  court  to  be  holden  in  Pittsburgh.  C,  the  attorney  of  A., 
makes  application  to  the  court,  and  obtains  a  rule  to  take  tJie  depositions  of  wit* 
nesses  in  Philadelphia,  to  be  read  when  the  cause  shall  be  tned.  C,  having 
obtained  the  rule,  sends  notice  to  the  attorney  of  B  ,  or  to  B.  himself,  as  the  law, 
or  the  practice,  may  require,  of  the  time  and  place  at  which  he  purposes  to  examine 
,the  witnesses.     A  notice  in  the  following  form  will  answer  this  purpose : 

"  A.  t».  B.    In  the  District  Court  of  Allegheny  county.    To  B.,  the  defendant : — Sb, 
jrou  are  hereby  notified,  that,  under  a  rule  oT  court,  of  which  tibe  above  is  a  copy,  depos^  \ 
tions  will  be  taken,  in  said  cause,  between  the  hours  of  9  a.  m.  and  5  p.  x.,  on  tlie  19tll 
day  of  June,  a.  d.  I860,  at  the  office  of  J.  B.,  Alderman,  No.  36  South  Sixth  atreet^  in  the 
city  of  Philadelphia,  before  the  said  J.  B.,  or  some  other  alderman  of  said  city. 

C,  Attorney  for  the  Plaintiff. 

To  B.,  the  defendant.  Pittsburgh^  June  4th  I860." 
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If  i4>plieatioii,  for  that  purpose,  be  made  to  Uie  alderman,  before  the  mle  is  to 
be  execated,  he  ahould  Lwue  Babpoenas  for  the  witnesses.     If  they  do  not  attend, 
i  be  his  a  right,  on  application,  and  due  proof  that  the  subpoenas  were  personally 
\  lerred,  to  issue  an  attachment,  give  it  to  the  constable,  and  compel  the  attendance 
I  flf  the  witnesses,  as  in  other  cases.     See  act  26  February  1831.    Purd.  428, 
i  The  parties  and  witnesses  being  in  attendance,  and  ready  to  proceed  to  the  execu- 
tion of  the  rule,  the  magistrate  should  write,  at  the  top  of  a  sheet  of  paper,  a  head- 
ng  of  the  following,  or  a  similar  character : 

"Depoutionsof  witnesses  produced,  sworn  [or  affirmed,!  and  examined,  at  the  office 
of  J.  B.,  one  of  the  aldermen  of  the  city  of  Philadelphia,  No.  36  South  Sixth  Street,  in 

I  Hid  eity,  on  the  19th  day  of  June,  a.  n.  1860,  between  the  hours  of  9  a.  M .  and  5  p.  m., 
€f  laid  daj,  in  obedience  to  the  rule  of  court,  and  notice,  hereto  attached,  to  be  read  in  a 

i  ttoM  depending  in  said  court,  in  which  A.  is  plaintiiF  and  B,  defendant." 

I,  Haring  sworn,  or  affirmed,  the  witness,  in  the  usual  manner,  counsel,  or  the 
I  parties,  or  their  agents,  will,  if  there  be  no  interrogatories  filed,  proceed  to  the 
I  examination,  and  cross-examination  of  the  witness.  Where  there  are  interroga- 
I  tones  filed,  let  the  justice,  previously  to  reading  the  interrogatories,  note  on  the 
I  ibeet  of  paper  on  which  he  is  about  to  write  the  answers  of  the  witness,  a  short 
!  beading,  in  these,  or  similar  words — ^*  To  the  first  interrogatory  on  the  part  of  the 
plaintiff  the  witness  answers," — [inserting  the  answer  of  the  witness] ;  and  so  pro- 
,  teed,  irith  every  interrogatory,  or  with  the  examination,  until  every  question  shall 
'  be  answered,  and  the  answers  committed  to  paper.  Care  should  be  taken  that  a 
I  letnm  be  made  to  every  interrogatory. 

The  writer,  from  some  experience,  recommends  to  the  justice,  who  shall  commit 

ibe  examination  to  writing,  on  all  occasions,  to  take  down,  as  nearly  ss  may  be,  all 

the  witness  may  say,  and  in  the  very  words  of  the  witness.     If  he  wish  to  correct 

'[  isything  he  may  have  said,  let  the  correction  also,  be  committed  to  paper  in  the 

iwds  of  the  witness.     Much,  very  much  mav  depend  upon  the  turn  of  an  expres- 

I  lion,  or  the  placing  of  one  word  before,  or  after,  another.     It  is  better  to  allow  the 

I  witness  to  correct  his  statements,  and  to  change  his  woxds,  than  to  erase  some 

I  words,  and  insert  others.     The  witness,  in  correcting  himself,  in  speaking  in  his 

own  words,  in  giving  his  recollections  as  they  present  themselves,  is  brought  more 

freshly,  and  more  truly,  before  the  court  than  he  could  be  by  erasuree  and  inser' 

flMu.    The  trust  oonnded  to  justices,  in  the  examination  of  witnesses  under  a  rule 

ti  eourt,  and  committing  the  language  of  the  witnesses  to  paper,  is  a  very  impor- 

tyitone;  and  he  will  best  discharge  it,  who  jshall  labor  most  diligently  and  suc- 

eessfoUy  to  bring  the  witness,  in  all  his  peculiarities  of  language,  most  faithfully 

before  the  court,  so  that,  ss  far  as  possible,  his  deposition  shall  make  the  same 

impression  upon  those  who  hear  it  read,  as  the  witness  himself  would  make,  if  he 

Were  personally  present,  orally  delivering  his  testimony. 

If  there  shall  be  any  paper  produced,  in  relation  to  which  the  witness  shall  be 
aamined,  let  it  be  marked  thus  :  A.  "  The  witness  being  shown  the  paper  marked 
A,  hereto  attached,  deposes  and  savs,''  &o.  Before  attaching  the  paper,  write  on 
ft  thus— "  This  is  the  paper  A,  referred  to  this  day,  June  19th  1860,  by  the  wit- 
iesB,  H.  M.,  on  his  examination  before  J.  B.,  Alderman."  (See  7  W.  &  S.  393-4.) 
Tike  examination  being  finished,  let  the  witness  subscribe  his  name  at  the  foot 
if  it;  if  he  cannot  write,  let  him  put  his  mark.  All  the  papers  bebg  arranged  and 
ittached  to  the  examination,  and  the  rule  of  court  and  notice,  the  alderman  should, 
Iftthe  foot  of  it,  give  a  certificate,  in  the  form  following: — "  I  certify  that  the 
^ibore  witnesses  were  dulv  qualified  and  examined  at  the  time  and  place  stated  in 
4e  eaption,  and  subscribed  their  depositions  in  my  presence.  Before  J.  B., 
Alderman,  Phila.  June  19,  I860.''   (See  3  H.  51.) 

The  whole  of  the  papers  should  be  put  under  an  envelope,  and  addressed  to  the 
:inthonotary  of  the  court  from  whence  the  rule  issued,  and  directed  to  the  county 
\mn  of  the  proper  county  where  the  office  of  the  prothonotary  is  kept. 

A  role  to  take  depositions  implies,  without  being  so  expressed  in  it,  that  they  are 
iD  be  taken  before  a  judge  or  justice  of  the  peace.   5  S.  &  R.  246. 
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A  notice  to  take  depositionB  shoald  have  suffioient  oertainly  as  to  time  and  plaos 
to  enable  the  opposite  party  to  attend,  without  any  extmordinaxr  search.  3  B.  I^m 
4  H.  305. 

Depositions  taken  ex  parte,  under  a  rule  of  court,  after  the  hours  named  in  tlitj 
rule,  cannot  be  read ;  but,  if  the  opposite  party,  having  notice,  did  not  attend  at  tbtl 
hour,  they  may.   2  B.  72. 

The  person  before  whom  depositions  are  to  be  taken,  has  no  power  to  adjoDitj 
from  time  to  time  without  consent  and  without  notice.   5  S.  &  R.  70. 

It  is  irregular  togive  a  notice  to  take  a  deposition  upon  two  days,  although  th6j 
be  consecutive.  8  W.  406. 

Notice  of  the  taking  of  a  deposition,  served  on  the  attorney  in  the  cause,  is  goodi 
unless  he  object  at  the  time  of  service.   8  S.  &  R.  41.  3  H.  65l 

A  deposition  taken  in  pursuance  of  a  rule  of  court  cannot  be  read  in  evidenoe^ 
unless  it  appear  by  the  certificate  of  tiie  justice,  that  it  was  taken  at  the  time  and 
place  mentioned  in  the  notice.   4  W.  &  S.  113. 

It  must  particukrly  appear  when  and  where  the  depositions  were  taken.  4  W.  C. 
C.  186.  { 

The  witness  should  be  sworn  he/ore  his  testimony  is  reduced  to  writing,  but  if  tha! 
party  being  present  make  no  objection  before  the  justice,  it  will  be  oonsideiedaS' 
waived.   6  W.  266. 

If  the  deposition  be  ex  parte  it  must  appear  that  it  was  taken  before  a  person 
duly  qualified  to  administer  an  oath,  either  officially  or  by  delegation  from  the  conii 
8  H.  130. 

The  letters  *^  J.  P."  subjoined  to  the  name  of  the  person  before  whom  a  depoeitioa.| 
is  taken,  are  a  sufficient  designation  of  his  official  character  as  a  justice  of  the  peace,  i 
8  C.  514.   3  Conn.  171.   2  Gratt.  216.   11  Ibid.  516. 

^  A  party  who  attends  and  cross-examines  witnesses,  on  a  short  rule  to  take  depoft-J 
tions,  waives  all  objections  to  the  sufficiency  of  the  notice.   11  0.  111.  { 

A  cross-examination,  under  a  rule  of  court,  does  not  prevent  objection,  afterwards, ! 
to  the  competency  of  the  witness.  1  D.  275.  But  objections  to  leading  questioni 
must  be  taken  at  the  time  of  the  examination.   3  B.  133. 

The  rule  of  court  is,  that  the  depositions  shall  be  taken  be/ore  aju$t£ce.  It  oa^i(|; 
therefore,  to  be  reduced  to  writing,  from  the  mouth  of  the  witness,  in  the  preseno^' 
of  the  justice,  though  it  need  not  be  drawn  by  him.   12  S.  k  R.  410. 

It  is  not  competent  for  the  justice  to  make  the  attorney  of  one  of  the  parties  Im 
olerk,  to  take  a  deposition,  unless  with  the  express  consent  of  the  other  party,  or  itj 
the  presence  of  his  attorney,  and  acquiesced  m  by  him.    1  P.  R.  454. 

The  part  of  a  deposition  which  is  m  the  handwriting  of  the  agent,  or  attorney  of 
the  party,  cannot  be  read ;  although  an  agent  of  the  other  party  was  present,  ant, 
cross-examined  the  witness,  after  having  objected  to  his  competency,  on  the  ground  i 
of  interest.  The  cross-examination,  in  the  handwriting  of  the  justice,  is  not  excep"| 
tionable,  and  may  be  read.   2  P.  R.  200.  I 

If  a  deposition  be  drawn  by  an  attorney,  agent,  party  or  relation  of  a  party,  having! 
or  feeling  an  interest  in  the  cause  in  which  it  is  to  be  read,  it  is  good  ground  m 
rejecting  it.   3  P.  R.  41.  i 

It  is  a  fatal  objection  to  a  deposition  that  it  was  not  orally  delivered  before  thij 
examiner,  in  a  regular  course  of  judicial  examination,  and  reduced  to  writing  by  hii^ 
or  some  proper  person  witii  his  authority.   8  W.  406. 

A  deposition  drawn  up  privately  by  one  of  the  counsel  in  the  cause,  from 
mouth  of  the  witness,  and  afterward  sworn  to  before  a  justice,  under  a  rule  to  tal 
depositions,  is  not  admissible  in  evidence.   12  S.  &  R.  405. 

A  deposition,  taken  before  a  justice  under  a  rule,  ought  to  be  reduced  to  wrii 
from  the  mouth  of  the  witnesses  in  the  presence  of  the  justice.   12  S.  &  R.  405. 

Testimony  taken  under  a  commission  in  another  state  cannot  be  read  in  evidc 

if  the  attorney  of  one  party  was  present  when  it  was  taken,  though  he  took  no 

w^     in  the  examination,  and  was  not  employed  to  attend.     The  practice  is  to  dis: 

^         depositions  taken  by  a  commissioner,  when  the  party  procuring  it  was  present 

the  commissioner  at  the  time  of  taking  it.    The  party,  his  solicitor  or  agent. 
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m  of  the  wittifif^ea  before  the  coiniiiiasioiier^  hut  must  trtVithaw 
I  lieliig^  tilEcn.   6  Ba.rr  450. 

i  tiepoflition  ia  taken  before  a  justice  on  interrogatories*  it  In  the  dntj  of 
e  to  pat  the  iatertTogatoriea  aeverally  to  the  witu^a  and  obtain  diatinet 
>  each.   4  S.  &  R,  298. 

^ tones  which  are  directed  to  be  pnt  to  the  witneA&ea  on  behalf  of  Ofl0 
4  not  be  put  to  the  witnesaci  of  the  other.  1  B.  43^, 
t  necessary  that  the  interrogatories  ishould  be  incorporated  into  the  bod? 
osition.  It  b  sufficient  that  they  have  beeu  aoverallj  answered  10  U.  353. 
of  difference  of  opinion  in  taking  down  the  words  of  the  witirees^  the  jus- 
i  decide.  12  S.  &  R.  410. 
3t  nec^sary  that  depoaitiond  taken  under  a  eommiMiOEi  should  be  fiub- 

the  witness.    1  8,  &  R,  29  L   1  W.  C.  C.  144. 
teed  not  he  a  certificate  by  the  juatico  at  the  ccm  elusion  of  en  eh  deposition 
lim.     The  general  caption  and  certificate  are  §ufficient.    3  H.  51. 
■ly  the  return  to  a  eommiasion  should  he  addressed  to  the  prntbonotary ; 

the  deposition,  though  receiYed  by  the  plaintiffs  was  auhmitted  to  and 
ined  by  the  defendant's  attorney,  and  was  afterwards  tiled  ^  the  irrej^ularity 
im  waja  held  uot  to  be  a  sufficient  reason  for  excluding  it*   10  H.  «^*>Si* 

TIL  Handweitino. 

tt  evidence  to  prove  the  handwriting  in  qucation^  is  that  of  a  witness  who 
iw  the  party  write  it.     Such  direct  eriaencc  cannot,  however,  always  be 

and  iu  general,  to  prove  the  handwriting  of  a  person^  any  witness  may 
who  has,  by  sufficient  njcaUB^  acquired  such  a  knowUidge  of  the  gen  em  t 
of  the  handwriting  of  the  party  as  will  enable  him  to  swear  tt)  his  Lth\f 
and  writing  in  question  is  the  handwriting  of  that  persoo.  2  Stark.  Ktr« 
reenl.  Ev  §  577,    1  H   641. 

od writing  of  a  party  to  a  receipt  may  be  proved  by  ^  witness  who  haa 
him  write  J  but  who,  in  the  course  of  dealing  with  him,  ]v^%  received  bis 
cb  he  has  paid ;  if  the  witne^  sweam  affirmatively,  from  hiw  knowledge 
)ni  these  facte,  that  he  believes  the  signature  produced  to  be  the  proper 
»g  of  ibe  party.    19  Johns.  134. 

y  public^  who  has  seeo  much  of  the  party's  acknowledged  writing,  though 
;er  #cm  him  wrife^  was  held  competent  to  prove  his  signature  bs  an  attest- 
s  to  a  will.   2N.  &M.400. 

iting  mny  be  proved  by  one  who  has  become  familiar  with  it,  in  a  long 
leace  with  the  writer,  although  he  may  never  have  seen  him  write.   3  K 

C.  133, 

:ss  whose  only  knowledge  of  the  handwriting  of  a  party  is  derived  IVom 
m  such  party  write  his  signature  once,  may  be  admitted  to  testify  hi» 
,he  handwriting  of  such  person,  when  it  comes  in  question  :  but  the  rule 
extended  beyond  this,   2  C.  388. 

■ss  who  has  never  seen  a  party  write,  and  who  has  bad  no  correspond enee 
and  no  knowledge  of  his  handwriting,  except  that  which  he  derived  from 
U«n  to  othei^i  which  purpfirt^  to  have  been  written  by  the  party,  iff 
»d  to  testify  as  to  the  handwriting  of  sueh  party.  4  C.  318. 
imparison  of  handwriting  with  others,  admitted  as  proved  to  be  genuine, 
^-ed  as  a  means  of  getting  a  writing  in  evidence.  5  0.  378.  To  prove 
ig  by  the  mere  judgment  of  a  witness,  who  grounds  that  judgment  solely 
irison  with  other  writings,  which  in  his  judgment  are  genuine,  is  going 
m  the  cases  warrant.  4  0.  329. 
ison  of  handwriting  is  legal  evidencOj  after  evidence  haw  been  ^vtm  in 

a  writing  wbioh  may  then  be  compared  with  other  writing  of  the  party, 
here  is  no  doubt.   5  B,  349.   6  Wh.  284. 

ori^e  the  admission  of  the  writing  offered  as  a  test  or  standard,  nothing 
rideoce  by  a  person  who  saw  the  party  write  the  paper,  or  admission  by 
r  of  its  being  genuine,  or  evidence  of  equal  authority,  is  sufficient.   6 

isona  of  hands  are  not  evidenoe  in  a  criminal  ease,   4  W.  C.  0.  729. 
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But  the  same  rule  applies  in  criminal  as  in  civil  oases,  thai  after  evidence  lias  beod 
given  in  support  of  a  writing,  it  may  be  corroborated  by  comparing  the  writing  b^ 
question  with  other  writing,  concerning  which  there  is  no  doubt.   6  8.  ft  R.  571. 

Such  proof  is  legitimate  in  attacking  a  writing  as  false  or  forged ;  and  esped 
where  other  evidence  has  been  given  casting  suspicion  upon  the  genuineness  of 
proposed  writing.     And  in  such  cases,  experts  m^  be  called  in,  to  aid  in  the 
parison,  by  giving  their  opinions  as  witnesses.   5  U.  878. 

Where  the  witness's  recollection  of  the  character  of  the  party's  hand' 
has  been  effaced  by  time,  he  may  be  permitted  to  revive  his  memory  of  it,  by 
inspection  of  a  writing  which  he  knows  to  be  genuine;  but. if  such  comparison 
to  refresh  his  recollection,  so  that  he  can  testify  independently  of  the  comparisoDi 
he  is  incompetent  to  prove  the  handwriting.   2  C.  888. 

The  best  evidence  of  ihe  execution  of  an  instrument  is  the  testimony  of  the  sob* 
scribing  witness :  the  next  best  is,  proof  of  the  handwriting  of  the  witness,  and 
this  win  be  admitted  when  the  witness  is  decul^  or  out  o/thejwudictum  of  the  oourti- 
3  B.  192.  2  8.  &  R.  80. 

If  the  subscribing  witness  to  a  bond  be  out  of  the  jurisdiction  of  the  court,  aiid|' 
upon  diligent  searcn,  no  person  can  be  found  within  its  jurisdiction,  who  «■ 
prove  his  handwriting,  evidence  of  the  handwriting  of  the  obligor  is  admismbkj 
3  B.  192.  ^ 

Vin.  Hearsay. 

The  few  instances  in  which  hearsay  evidence  can  be  admitted,  are  such  as  are  id 
their  very  nature  incapable  of  positive  and  direct  proof.  Of  this  kind  are  all  thosdj 
which  can  only  depend  on  reputation.  The  excluaing  of  hearsay  evidence  in  qom 
tions  of  pedigree^  would  prevent  all  testimonv  whatever.  There  is  no  other  way  ofi 
knowing  the  evidence  of  deceased  persons,  but  by  the  relation  of  others,  of  vhill 
they  have  been  heard  to  say.  In  these  cases,  therefore,  the  law  departs  from  m 
general  rule,  and  receives  evidence  of  the  declarations  of  deceased  persona,  who, 
from  their  situation  were  likely  to  know  the  facts.  Peake's  £v.  11.  1  Greenl.  Sv* 
§108-4. 

To  prove  pedigree^  evidence  was  permitted  to  be  given  of  hearsay^  a  great  1( 
of  time  before  any  dispute  had  arisen.   1  D.  14.   1  Wall,  Jr.  App.  iii. 

Hearsay  evidence  admitted  to  prove  ancestors  to  have  been  Indians.  1  W.  G. 
123. 

Evidence  of  hearsay,  from  the  father  and  mother,  is  not  admissible  In  a  qu< 
of  age.   1  D.  9. 

The  declarations  of  a  former  owner,  in  relation  to  the  boundary  of  the  land 
which  he  was  in  possession,  are  competent  evidence.  But  they  are  not  evtdei 
of  his  right  to  hold  by  a  different  line  from  that  by  which  he  was  then  holding. 
C.  302. 

The  declarations  of  a  deceased  person  touching  the  locality  of  a  boundary 
tween  adjoining  owners,  have  been  admitted  in  evidence,  where  the  survey 
made  by  the  person  making  the  declarations,  or  where  they  were  made  by  an  adjoin- 
ing owner,  who  pointed  out  the  line  at  the  time.   3  C.  333. 

But  the  declarations  of  a  deceased  person  who  did  not  make  the  original  surv^g 
nor  subsequently  examine  it,  or  run  the  lines  upon  the  ground,  and  who  was  not  at 
adjoining  owner,  and  did  not  point  out  the  lines  at  the  time,  are  not  admissible; 
The  admission  of  such  declaration,  is  not  to  be  extended  beyond  tiie  cases  already- 
adjudicated.   Ibid. 

A  vendor's  declarations,  after  he  has  parted  with  ihe  title,  are  not  evidence  U 
impeach  the  title  of  his  vendee.   9  C.  411. 

The  declarations  of  a  person  not  in  possession  of  the  land,  nor  the  owner  of  I 
at  the  time  the  declarations  are  made,  cannot  be  received  to  impeach  a  title  deri^ 
from  such  person ;  especially,  if  not  made  in  the  presence  of  the  party  against  wh( 
they  are  offered,  or  communicated  to  him  afterwards.   4  C.  492. 

The  declaration  of  a  party  made  to  a  third  person  after  he  has  remitted  mom 
of  the  kind  andjimount  sent,  is  inadmissible  as  part  of  the  transaction.   4  C.  50L 

Where  a  son  receives  money  i^om  his  father  to  enable  him  to  embark  in  busini 
and  gives  his  note  for  the  amount  at  the  time,  the  transaction  cannot  be  chanj 
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to  a  gift  or  advanoement  by  the  loose  declarations  of  the  father,  that  he 
iney  to  his  son.   5  C.  125. 

(  (mM  to  state  what  was  sworn  at  a  former  trial  by  another  witness, 
may  testify  to  the  substance,  and  need  not  state  the  exact  words  of  the 
S.  &  R.  14.  The  same  role  applies  when  Uie  witness  is  out  of  the 
t  R.  410. 

I  of  counsel  showing  what  a  deceased  witness  testified  on  a  former  trial 
i  same  parties,  touching  the  same  subject-matter,  are  evidence,  when 
)  correct  in  substance ;  although  the  counsel  does  not  recollect  the  testi- 
endently  of  his  notes,  and  does  not  recollect  the  cross-examination.  3 
Wt.  300. 

IX.    WiTNXSSSS. 

idance  of  a  witness  in  civU  cases  is  compelled  by  means  of  a  subpoena, 

udicial  writ,  commanding  the  witness  to  appear  at  the  trial  to  testify  for^ 

'  or  defendant,  under  pain  of  forfeiting  [one  hundred  dollars]  in  case 

mce.     If  a  witness  wilrally  neglect  to  attend  upon  the  subpoena,  he  is 

contempt  of  court,  for  which  he  is  liable  to  an  attachment.     He  is  also 

nages  at  common  law,  in  an  action  on  the  case  by  the  party  injured.   1 

rr,  79.   1  T.  &  H.  Pr.  643. 

no  priyilege  from  the  service  of  a  subpoena.  4  D.  341. 

I  instrument  is  in  the  hands  of  a  third  person,  the  production  is  com- 

eans  of  a  writ  of  nibpcena  ducet  tecum.     By  this  writ  the  witness  is  com- 

leems,  to  produce  all  documents  in  his  possession,  unless  he  have  a  lawful 

le  excuse  to  the  contrary— of  the  vaudity  of  the  excuse  the  court  [or 

d  not  the  witoess,  is  to  judge.  4  D.  86,  87. 

>p(xna  with  a  duces  tecum  cannot  issue  to  a  public  officer  to  bring  original 

oourt,  when  certified  copies  would  be  evidence.   1  T.  403. 

Rules.    By  the  princi^es  of  the  common  law,  every  person  not  in* 

I  not  of  infiunous  character,  may  be  a  competent  witness.   2  B.  165. 

excluded  by  reason  of  infamy,  are  such  as  have  been  convicted  of  treason, 

^e  crimen  fahi,   1  Greenl.  Ev.  §  373. 

tion  of  the  ofienoe  of  conspiracy  to  cheat  and  defhiud  creditors  does  not 

9  C.  463.     Nor  of  receiving  stolen  goods,  knowing  the  same  to  be  stolen. 

217.    Nor  of  an  assault  and  battery  with  intent  to  kill.   3  W.  C.  C. 

W.  &  8.  338.   1  Gr.  331. 

led  penal  code  has  provided  that  where  any  person  shall  be  conv^ 

not  punishable  with  death,  and  shall  endure  the  punishment 

9r  shall  be  adjudged  for  the  same,  the  punishment  so  endured  si 

icts  and  consequences  as  a  pardon  by  the  governor,  as  to  the  felony  or 

)t  whereof  such  person  was  so  convicted :  pn^vided  that  the  provisions 

ion  shall  not  extend  to  the  case  of  a  party  convicted  of  wilful  and  corrupt 

Let  31  March  1860,  §181.   Purd.  247.  / 

srsons,  idiots,  and  lunatics,  during  their  lunacy,  are  incomMent  witnes- 

natics,  in  their  lucid  intervals,  when  they  have  recovereotheir  under- 

re  competent.     Children  not  able  to  comprehend  the  moral  obligation 

oannot  be  examined ;  but  children  may  be  examined  on  oath,  if  capable 

shing  between  good  and  evil.   Com.  Dig. 

{,  und^  confinement  in  a  lunatic  asylum,  is  admissible  as  a  witness,  if  the 

ider  him  competent  in  point  of  understanding,  and  to  be  aware  of  the 

sanction  of  an  oath.  5  Eng.  L.  &  Eq.  547.   But  see  6  Moore  P.  C.  341 

and  such  infidels  as  profess  no  religion  that  can  bind  their  consciences 

)  truth,  are  excluded  nom  being  witnesses.  Bull.  N.  P.  292. 

test  of  a  witness's  competency  on  the  ground  of  his  religious  principles 

he  believes  in  the  existence  of  a  Gk>d  who  will  punish  him  if  he  swears 

N,  &  S.  262.     But  whether  the  punishment  will  oe  temporary  or  eternal, 

this  world  or  that  to  come,  is  immaterial  in  the  question  of  competency. 

in  a  ftitare  state  of  rewards  and  punishments  is  not  essential  to  the  com* 
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potency  of  a  witness ;  nor  is  it  oanse  of  exolosion  that  he  does  not  be 
inspired  character  of  the  Bible.   2  C.  274. 

In  such  case,  the  judge  or  justice  must  judge  whether  the  credibilit} 
ness  be  affected  by  his  belief  in  the  extent  of  the  penalty  to  be  inmu 
swearing,  and  his  disbelief  of  the  Christian  religion.   Ibid. 

A  witness,  while  in  a  state  of  intozicadon,  ought  not  to  be  sworn  n< 
to  testify.   15  Johns.  143.   15  8.  &  R.  285. 

And  the  court  before  which  the  witness  is  produced  may  decide  f 
view,  whether  the  witness  be  in  such  a  situation  that  he  ought  to  be  sw 
One  who  is  bom  deaf  and  dumb  may,  if  he  have  sufficient  un 
give  evidence  by  means  of  an  interpreter,  or  by  writing,  if  able.   1  Sti 
^yin  note. 
y^     Of  their  privilege$.    Where  a  question  is  asked,  the  answer  to  which 
A/^A    to  expose  the  witness  to  punishment,  or  to  a  criminal  charge,  as  to  cot 
^  A/     ^  ^^®  offence  of  usury,  he  cannot  be  compelled  to  answer,  and  Uierefore  mn 
^j         ought  not  to  be  put   1  Phil  Ev.  262. 
5  f'  In  Pennsylvania,  a  witness  is  not  bound  to  answer  any  question 

A.  lender  him  infamous  or  disgrace  him,  or  involve  him  in  shame  or 

^  P.  R.  415. 

A  witness  will  be  allowed  to  refer  to  an  entrv  or  memorandum  made 
after  the  occurrence  of  the  fact  to  which  it  relates,  in  order  to  refresh  1 

1  PhiL  Ev.  262. 

Of  their  examination.    It  is  a  general  rule,  that  leading  questions 
sible  on  examination  of  a  witness  in  chief;  questions  to  which  the  answ( 
would  not  be  conclusive,  are  not  in  general  objectionable.   1  Str.  81. 
examination,  counsel  may  lead  a  witness  so  as  to  bring  him  directly  to 
to  the  answer.   Ibid. 

A  leading  interrogatory  is  one,  which  is  expressed  in  such  a  m 
indicate  to  the  witness  the  answer  which  it  is  wished  he  should  m 
R.  171. 

It  is  always  competent  for  a  party  to  show  tiiat  the  witness  has  relai 
trying  in  a  different  manner,  whether  under  oath  or  not.   4  W.  &  8.  55 

The  party  examined  must  depose  to  those  facts  only  of  which  he  has  a: 
knowledge  and  recollection.  Ue  may  refresh  his  memory  with  a  oo] 
himself  from  a  day-book;  and  if  he  can  then  speak  positively,  as  to  his 
it  is  sufficient;  but  if  he  have  no  recollection  further  than  finding  the 
book,  the  book  itself  must  be  produced.   2  T.  R.  754. 

Though  witnesses  can  in  general  speak  only  as  to  facts,  yet  in  question 
persons  versed  in  the  subject,  as  physicians,  may  deliver  their  opinion, 
on  the  case  proved  by  the  other  witnesses.   Ibid. 

In  cases  of  life,  no  evidence  is  to  be  given  against  a  prisoner  but  in  h 

2  Hawk.  P.  C.  590. 

A  party  may  call  as  many  witnesses  as  he  thinks  necessary  to  make  o 
the  court  will  not  interfere  unless  he  be  guilty  of  oppression.  [The  sai 
applies  to  magistrates.]   1  B.  46.   8  B.  414. 

A  Jew  must  be  sworn  on  the  Old  Testament  and  with  his  hat  on. 
A  Jew  refusing  to  be  sworn  as  a  witness  on  his  8abbath  (8aturday 
2  D.  213. 

A  Mohammedan  must  be  sworn  upon  the  Koran.   2  Str.  1104. 

The  evidence  of  a  Gentoo,  sworn  according  to  the  ceremonial  ofhis  o 
is  admissible ;  and  the  testimony  of  all  infidels,  who  are  not  atheists,  J 
oeived.    1  Atk.  21. 

The  usual  form  of  administering  the  oath  has  fVeqnently  been  disp 
as  where  Dr.  Owen,  vice-chancellor  of  Oxford,  refiisin^  to  lay  his 
on  the  book  and  kiss  it,  was  permitted  to  have  the  book  held  open 
and  to  lift  up  his  right  hand.  In  like  manner,  a  Scotch  covenants 
permitted  to  swear  by  holding  up  his  right  hand ;  for  as  Lord  Chief  Bj 
observes,  ''oaths  are  to  be  administered  to  all  persons  according  to 
opinions,  and  as  it  most  affects  their  consciences.''  1  Atk.  42.  2  Cov 
Purd.  760-1. 
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X.  When  a  party  to  a  suit  mat  be  a  witness. 

Ells  and  judicial  proceedings  an  executor,  administrator,  trostee  or  other 
Dg  in  a  fiduciary  or  representatiye  character,  although  a  party  to  the 
not  having  any  interest  in  the  subject-matter  of  controversy,  may  be 
iS  a  witness,  and  the  right  to  claim  commissions  or  compensation  shall 
med  or  taken  to  be  an  interest  disqualifying  such  person  from  being 
9  any  other  witness.  Act  27  March  1865,  §  1.  Purd.  1389. 
ion  of  assumpsit  by  an  administrator,  the  plaintiff  having  proved  that 
for  which  the  suit  was  brought  had  been  placed  by  the  decedent  in  the 
le  defendant,  in  trust,  it  was  held,  that  under  this  act,  the  defendant, 
stee,  was  a  competent  witness  in  his  own  behalf.  6  P.  F.  Sm.  243.  And 
.  Sm.  441. 

s  are  competent  witnesses  to  sustain  a  will,  undet'  an  issue  awarded  by 
.    6  P.  F.  Sm.  370. 

Y  in  any  civil  action  or  proceeding,  whether  at  law  or  in  equity,  may  com- 
erse  party,  or  any  person  for  whose  immediate  and  adverse  benefit  such 
oceeding  is  instituted,  prosecuted  or  defended  to  testify  as  a  witness  in 
in  the  same  manner  and  subject  to  the  same  rules  as  other  witnesses : 
\owever,  That  no  party  shall  be  allowed  to  compel  an  answer  to  a  bill 
f  from  an  adverse  party,  and  also  to  compel  him  to  testify.  Act  27 
5,§1.     Purd.  1389. 

called  as  a  witness  by  his  adversary,  is  thereby  made  a  competent  wit- 
purposes.  2  P.  F.  Sm.  210.  7  Ibid.  404.  * 
act  does  not  allow  a  partv  to  examine  the  wife  of  his  opponent.  1 
3.  Where  the  wife  has  a  direct  and  certain  interest  in  the  success  of 
f,  it  is  contrary  to  the  policy  of  the  law  to  admit  the  husband  as  a 
»ugh  neither  husband  nor  wife  be  named  in  the  record.  9  P.  F.  Sm. 
see  27  Leg.  Int.  109.     2  Leg.  Gaz.  108. 

3  steps  must  be  taken  to  procure  the  testimony  of  a  party  to  the  cause,  n     h  ^ ^ 
a  continuance  in  case  of  his  absence,  as  if  he  were  a  stranger  to  the   ^.  *    .    ,  * 
\  L^.  Int.  222.  _  ^    ^«M 

il  actions  now  pending,  or  hereafter  brought,  where  there  are  more  than     ^^^^P* 
F  or  defendant,  and  either  party  shall  compel  one  of  the  adverse  parties       ^^ 
mder  the  act  to  which  this  is  a  supplement,  the  co-plaintiff  or  co-plain- 
lefendant  or  co-defendants  of  the  party  so  compelled  to  testify,  shall 
ired  to  give  evidence.     Act  10  April  1867,  §  1.     Purd.  1462. 
^  nor  policy  of  kw  shall  exclude  a  party  or  person  from  being  a  wit- 
civil  proceeding :  Provided,  This  act  shall  not  alter  the  law,  as  now 
d  practised  in  the  courts  of  this  commonwealth,  so  as  to  allow  husband 
\  testify  against  each  other,  nor  counsel  to  testify  to  the  confidential 
bion  of  his  client;  and  this  act  shall  not  apply  to  actions  by  or  against 
administrators  or  guardians,  nor  where  the  assignor  of  the  thing  or  con- 
ion  may  be  dead,  excepting  in  issues  and  inquiries  demsavii  vel  non  and 
ecting  the  right  of  such  deceased  owner,  between  parties  claiming  such 
tvolution  on  the  death  of  such  owner.(a)    Act  15  April  1869,  §  1. 

to  the  record  of  any  civil  proceeding  in  law  or  equity,  or  a  person  for 
ediate  benefit  such  proceeding  is  prosecuted  or  defended,  may  be 
18  if  under  cross-examination,  at  the  instance  of  the  adverse  party,  or 
Q,  and  for  that  purpose  may  be  compelled,  in  the  same  manner,  and 
he  same  rules  for  examination,  as  any  other  witness  to  testify ;  but  the 
g  for  such  examination  shall  not  be  concluded  thereby,  but  may  rebut 
)r  testimony.  Ibid.  §  2. 
mony  of  witnesses  authorized  by  this  act  may  be  had  bv  deposition  or 

issued,  as  the  case  may  require,  with  such  notice  to  the  party  to  be 
ind  to  the  adverse  party,  as  is  now  or  may  hereafter  be  prescribed  by 

the  proper  court,  touching  the  taking  of  depositions  and  testimony  on 
Ibid.  §  3. 

(a)  See  act  9  AprU  1870,  infra.  Digitized  by  CiOOgle 
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Under  this  aet,  a  wife  is  a  competent  witness  for  her  husband,  but  not  agatntt 
him.    2  Leg.  Gai.  108.     27  Leg.  Int.  109. 

A  party  is  a  competent  witness  as  to  transactions  between  himself  and  an  ezeeo- 
tor ;  he  is  only  incompetent  where  the  subject-matter  6t  the  litigation  affects  ih» 
rights  of  the  decedent  as  against  himself.  27  Leg.  Int.  109.  But  an  accoantaat 
is  not  a  competent  witness  to  sustain  his  own  claim  against  the  estate  of  his  intes- 
tete.    2  Le^.  Oaz.  285. 

In  all  actions  or  civil  proceedings  in  any  of  the  courts  of  this  commonwealtii, 
brought  by  or  against  executors  or  guardians,  or  in  actions  where  the  assignee  of 
the  thing  or  contract  in  action  may  be  dead,  no  interest  or  policy  of  law  sball 
exclude  any  party  to  the  record  from  testiMng  to  matters  accruing  since  the  death 
of  the  person  whose  estate,  through  a  legal  representatiye,  is  a  party  to  the  record 
Act.  9  April  1870,  §  1.     Purd.  1605. 

XI.  MisoELLANXOus  OAns. 

Husband  and  wife  are  incompetent  to  testify  against  each  oiher.  This  rale  is 
so  inviolable  that  no  consent  will  authorise  the  breach  of  it.  Gases  temp.  Hard. 
264.    2T.  R.  263.    4  T.  R.  678.    1  Str.  504. 

But  when  the  husband  has  been  guilty  of  personal  violence,  or  ill  treatment  of 
the  wife,  she  m^  from  the  necessity  of  the  case  be  examined  as  a  witness  against 
him.     Peake's  Ellvid.  122. 

In  some  cases,  in  an  action  against  the  husband,  though  the  wife  cannot  be 
admitted  a  witness,  yet  her  confession  may  be  given  in  evidence  to  charge  him.;  m 
where  an  action  was  brought  against  him  for  nursing  his  child,  the  plaintiff  ms 
allowed  to  give  evidence,  that  the  wife  declared  the  agreement  to  have  been  for  m 
much  per  week,  because  such  matters  are  usually  transacted  by  women.  1  Str. 
527.  but  neither  the  declarations  of  husband  nor  wife  can  affect  the  title  of  the 
other.     14  Wr.  261. 

It  is  clearly  settled,  that  a  woman  who  is  not  legally  the  wife  of  a  man,  though 
she  has  been  in  fact  married  to  him,  may  be  a  witness  against  him.  Peake's  Evid. 
122. 

A  wife,  after  a  divorce,  is  incompetent  to  prove  a  contract  or  anything  ebe, 
which  happened  during  the  marriage.  Peake's  Evid.,  Appendix  87.  4  Barr  374. 
1  Greenl.  Evid.  §  254.  She  is  incompetent,  after  the  death  of  her  husband,  taj 
prove  that  he  confessed  to  her  that  he  had  committed  perjury  in  a  deposition  read  inj 
the  cause.  13  Pet.  209.  Whatever  has  come  to  the  knowledge  of  either  pai^ 
by  means  of  the  confidence  which  marriage  implies  cannot  afterwards  be  divulged, 
though  the  other  party  be  no  longer  living.     4  P.  F.  Sm.  110. 

Attorneys  to  whom  facts  are  related  professionally  during  a  cause  or  in  contenh 
plation  of  it,  are  neither  obliged  nor  permitted  to  disclose  the  facts  so  divulged, 
during  the  pendency  of  that  cause,  or  at  any  ^ture  time ;  and  if  a  foreigner,  iM 
communicating  with  his  attorney,  have  recourse  to  an  interpreter,  he  is  eqnallj 
bound  to  secrecy.  But  where  the  attorney  himself  is,  as  it  were,  a  party  to  tin 
original  transaction,  as  if  he  attest  the  execution  of  a  fraudulent  deed,  or  w0 
employed  as  an  agent,  and  did  not  ^n  his  knowledge  merely  by  the  rekUumo/A^ 
client,  the  rule  does  not  apply.     4  T.  R.  431,  754.     Peake's  Evid.  126. 

An  attorney  is  a  competent  witness  on  behalf  of  his  client,  though  the  amoanl 
of  his  fee  depend  on  his  success  in  the  cause.  1  D.  241.  1  8.  &  R.  32.  17  & 
&  R.  312.     8  Barr  520.     2  J.  235. 

By  act  4  March  1870,  husband  and  wife  may  testify  against  each  other  in  pm 
ceedings  for  divorce,  where  there  is  a  personal  service,  or  an  appearance  aai 
defence.  Purd.  1605.-  But  the  court  will- not  grant  a  divorce  on  the  unsupporta^ 
testimony  of  either  party,  though  made  competent  by  this  act.  27  Leg.  Int  18^ 
197. 
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Ixtcution,  its  g)^rbice  antr  Keturn. 

of  an  execution  for  debt.  TI.  Judicial  deeisions  relating  to  exeou- 

>  general  aathoritj  of  an  ezeca-  tions. 

TIL  Articles  exempt  from  leyj  on  an  exe- 

r  senrice  of  the  execution-— con-  cution. 

le's  returns,  and  justice*8  docket  VIIL  Form  of  an  execution  and  constable's 

ies.  return  against  a  corporation, 

requirements  in  an  execution.  IX.  Form  of  an  execution,  &o.,  in  tres- 

I  right  to  enter  special  bail  after  pass, 
xecution  shall  haye  issued. 

I.  Form  or  an  ixiotttion  fob  dibt. 

PHILADELPHIA,  w. 

The  CommonwealtlL  of  PtimsylTaBia, 
mstable  of  Walnut  Ward,  or  to  the  next  constable  of  the  said  city,  most  con- 
be  Defendant,  greeting : 


[A.  B.]  on  the  [first]  day  of  [May,]  1860,  obtained  judgment  before  the 

.  B.,  one  of  our  aldermen  in  and  for  the  sud  city,  against  [C.  D.]  for  the 

»nty-fiye]  dollars  [ten]  cents,  together  with  [one]  dollar  [201  cents  costs,  which 


^mains  unsatisfied :  Therefore  we  command  you  that  you  levy  the  said  debt, 
nest  thereon,  with  the  said  costs,  on  the  goods  and  chattels  of  the  said  debtor, 

hereon  the  time  you  make  your  levy,  and,  hereon,  or  on  a  schedule  to  be 
ixed,  a  list  of  the  same,  and,  within  twenty  days  from  the  date  hereof,  expose 

sale,  by  public  yendue,  you  haying  ^ven  due  notice  thereof  by  three  or  more 
»nt8,  put  an  at  the  most  public  places  m  your  ward,  and  returning  the  oyerplus, 
he  said  sale,  to  the  said  debtor*.  And  of  your  proceedings  herein,  together 
xecution,  make  return  to  our  said  alderman,  on  or  before  the  [twenty-first] 
y,]  1860. 

our  said  Alderman,  at  Philadelphia,  who  hath  hereunto  subscribed  his  name, 
his  seal,  the  [first]  day  of  [May,]  Aj:ino  Domini  1860. 

J.  B.,  Alderman,  [sial.] 

fi  return, — "  Money  paid  into  office.  May  12th.    J.  H.,  Constable." 

ndgment  be  tcr  the  reooyery  of  money  collected  by  any  public  officer,  or 

miscondacty  (the  only  eases  arising  horn  oontraot  in  which  a  justice  is 

by  the  act  of  1842,  to  issue  an  execution  authorising  the  arrest  or 

mt  of  the  person,)  then  the  following  ohinse  should  be  inserted  after 

yant  of  sufficient  distress,  that  you  take  the  body  of  the  said  debtor  into  cus- 
im  conyey  to  the  debtor's  apartment,  there  to  be  kept  by  the  sheriff  or  keeper 
Q  the  debt,  interest  and  costs  hereon  indorsed,  be  fully  paid. 

form  of  an  execution  for  debt,  here  giyen,  is  belieyed  to  embrace  all  the 
and  requirements  of  the  acts  of  assembly.  A  careftd  perusal  of  the 
in  most  otner  oases,  will  enable  the  constable  faithfully  to  discharge  his 

e  constable  is  not  authorised  in  any  case,  eyen  where  arrest  in  execution  « 
m  abolished  by  law,  to  take  the  defendant  into  custody,  unless  there  be  a 
lufficient  distress.''  If  the  debtor  shall  giye  the  constable  '<  goods  and 
>r  yaluables  of  any  kind,  out  of  which  he  is  satisfied  he  can  maka  the 
3st  and  costs,  called  fbr  by  his  execution,  then  the  constable  has  no  right 
le  body  of  the  debtor  into  custody."  But  if  he  cannot  giye  such  property 
J  on  wnich  the  constable  may  leyy  and  make  sale,  then  he  is  authorized 
anded  to  conyey  him  '^  to  the  debtor's  apartment."  Haying  deliyered 
to  the  keeper,  he  will  indorse  the  execution  in  this  manner :  *^  I  certify 
thin  named  defendant  is  in  my  custody,  W.  B.,  keeper  of  the  debtor's 
August  10,  1860,"  which  execution,  so  indorsed,  being  returned  to  the 
ftU  be  **  deemed  sufficient,"  and  the  constable,  on  the  docket  of  the  justice, 
;ed  from  all  responsibility  on  the  sud  execution.  The  justice  should  in 
Bdl  other  cases  where  the  constable  makes  a  written  return,  enter  it  on  his 
5 
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(^tHe  justice's)  docket,  in  the  yerj  words  in  wkich  it  is  indorsed  on  tHe  execution 
or  other  process. 

Every  execution  should,  when  returned  hy  the  constahle,  be  indorsed  in  sneh  a  I 
way,  that  the  indorsement  may  be  a  proper  return  to  the  execution  when  entered  ; 
on  the  docket  of  the  justice.  For  example,  <*  Money  paid  into  office."  ''No  goods."  ' 
^'  Levied,  and  not  sold  for  want  of  time.''  ''  Levied,  and  not  sold  for  waat  of  indem-  i 
niln^,  the  goods  levied  on  being  claimed  by  a  third  person,  D.  M."  ''  Levied,  sold  | 
ana  money  paid  into  office."  ''Money  paid  to  pkuntiff,  whose  receipt  is  on  the  i 
back  of  the  execution."  "  Bonded  and  discharged  by  the  prothonotary."  Every  : 
return  made  by  the  constable  should  be  signed  with  his  name  as  constable,  and 
dated. 

Whenever  a  constable  pays  money  into  office  on  an  execution,  the  justice  should 
indorse  it,  "  Paid  into  office."  This  would  prevent  almost  the  possibility  of  error, 
misunderstanding  or  mistake,  in  relation  to  the  payment  of  money  into  the  office. 
This  occasion  is  embraced  to  recommend  that  there  shall  be  no  accounts  kept,  no 
lending  nor  borrowing  between  the  magistrate  and  the  constables.  Whenever  either 
shall  receive  any  money  which  should  be  paid  over  to  the  other,  let  it  be  done  with 
all  possible  promptitude. 

IV.  By  the  22d  section  of  the  act  20  March  1810,  it  is  provided  that  "no 

execution,  issued  by  a  justice,  shall  be  set  aside  for  informality,  if  it  shall  appear, 

on  the  face  of  the  same,  that  it  is  issued :  1.  ^In  the  name  of  the  commonwealih 

,     of  Pennsylvania.'    2.  '  After  the  expiration  of  the  proper  period  of  time'  [for 

A  which  it  may  have  been  stayed  by  the  entry  of  bail,  plea  of  freehold,  or  any  other 

]S^  privilege  which  the  defendant  may  have  claimed  and  been  allowed,  or  by  agreement 

'      of  parties.]     8.  '  And  for  the  sum  for  which  judgment  had  been  rendered,  together 

with  interest  thereon  and  costs.'     4.  ^  And  a  day  mentioned  on  which  return  is  to 

be  made  by  the  constable.'     5.  'And  that  the  cause  of  action  shall  have  been 

cognisable  before  a  justice  of  the  peace.'  "    A  justice  of  the  peace  who  has  hia 

blank  executions  printed  in  a  correct  manner  can  hardly  fail  to  fill  them  up  so  u 

'  to  meet  all  which  the  law  requires. 

Y.  K  the  execution  shall  issue  before  twenty  days  after  judgment  shall  hav«  ; 
been  rendered,  still  the  defendant  within  that  time  has  a  right  to  enter  bail  for  stay 
of  execution,  or  an  appeal  on  payment  of  the  "costs  accrued  on  the  executioD," 
and  for  putting  in  bail.  The  same  privilege  under  the  like  payment  of  costs  ma?  \ 
be  exercised  by  a  freeholder,  <U  any  time,  before  the  expiration  of  the  stay  of 
execution  allowed  by  law,  on  the  amount  for  which  judgment  had  been  entered 
against  him.    1  Ash.  407. 

YI.  When  a  justice  has  opened  his  judgment  on  the  affidavit  of  the  defendant^ 
that  he  was  absent  from  home  when  the  summons  was  served,  &c.,  and  a  re-hearing 
has  been  had,  and  the  former  judgment  is  confirmed,  the  stay  of  execulian  ram 
from  the  day  on  which  the  last  judgment  was  entered.  Com.  Pleas,  Phila.  MS. 
1816.  "^ 

A  defendant  is  not  entitled  to  stay  of  execution  upon  a  judgment  obtained  against 
him  as  bail  for  stay  of  execution  on  any  former  judgment.  Act  25  April  1850, 
§28.   Purd.  431. 

Nor  in  an  action  of  debt  on  a  judgment  obtained  in  another  state.  2  Am.  L  R. 
446. 

A  constable  cannot  presume  to  disobey  an  execution  issued  by  a  jusUce  on  the 
ground  of  irregularity  in  the  proceedings,  as  where  the.  case  was  oommenced  by 
attachment  without  a  legal  bond  having  been  given ;  if  he  do  so,  he  will  be  liable 
to  the  plaintiff.   11  Leg.  Int.  126. 

Goods  distrained,  but  replevied,  may  be  taken  in  execution.   2  D.  81. 

Stock  in  a  bank  or  other  corporation,  standing  in  the  name  of  a  defendant  in  sn 
execution,  is  not  liable  to  be  sold  as  his,  under  the  act  of  29th  March  1819,  if  it ; 
actually  be  the  property  of  another.  6  Wh.  117. 

A  loan  of  personal  property,  subject  to  be  turned  into  a  sale  by  a  compliance  irUk  \ 
certain  conditions,  does  not  vest  in  the  bailee  such  an  ownership  as  subjects  thi] 
property  to  levy  and  sale  upon  an  execution  for  his  debt.   7  W.  375. 


W] 


EXECUTION.  387 

/    " 
Ksution  issued  by  a  justioe  of  the  peace  shall  be  a  lien  on  the  property  df       ^^  *  ' 
dant  before  a  levy  made  thereon.    Act  of  28th  March  1820,  §  4.   2D.  131. 
msl\  seizure  is  generally  necessary  to  constitute  a  valid  levy  of  goods,  yet 
dant  may  dispense  with  it  for  his  own  accommodation ;  and  if  he  do,  as 
bim  and  the  officer,  the  levy  is  good.   6  W.  468. 

stitute  a  good  levy  on  personal  property,  it  is  not  necessair  that  an  inven- 
Id,  in  the  first  instance,  be  maae  of  it,  or  that  the  sheriff  [or  constable] 
imediately  remove  the  goods,  or  put  a  person  in  possession  of  them.  If 
within  the  power  or  control  of  the  sheriff  [or  constable]  when  the  levy  is 
nrill  be  good  if  followed  up  within  a  reasonable  time,  by  his  takine  posses- 
bem  in  such  a  manner  as  to  apprise  everybody  of  the  fact  that  they  have 
m  in  execution.   3  R.  401. 

itable  having  several  executions  against  the  same  defendant  in  his  hands  at 
time,  makes  a  levy,  and  indorses  a  schedule  of  the  goods  levied  on  one  of 
itions ;  this  is  a  good  levy  on  all  the  executions.   8  P.  R.  280. 
a  constable  levies  an  execution  issued  by  a  magistrate  on  personal  pro- 
1  afterwards  suffers  it  to  be  removed  beyond  his  bailiwick,  upon  a  lK)nd 
a  third  person  to  restore  it  at  a  given  time,  the  lien  of  his  execution  is 
d,  as  against  an  intervening  l^vy  of  another  execution  creditor.   2  M.  81. 
ere  removal  of  the  property  beyond  the  constable's  bailiwick,  with  his  con- 
Q  abandonment  of  the  lien  of  his  execution,  as  against  the  lien  of  another 
creditor,  not  a  party  to  the  transaction.  Ibid.    If  the  constable  suffer  the 
be  removed,  he  becomes  liable  for  their  value  to  the  plaintiff.   1  Wr.  187. 
instable  have  reason  to  doubt  about  the  ownership  of  property  in  the  posses- 
defendant  in  an  execution,  he  may  reouire  the  plaintiff  to  indemnify  him ;  . 
refuse  to  sell,  not  having  done  so,  he  becomes  Uable.   8  W.  220. 
stable  who  remains  in  possession  of  the  defendant's  premises,  under  an 
t,  more  than  a  reasonable  time,  is  liable  to  an  action.   16  £ne.  L.  &  Eq.  501.      y 
of  personal  property  by  a  constable  upon  an  execution,  gives  a  good  title     4^^^*^ 
rcliser,  although  the  same  property  had  been  levied  by  a  prior  execution     r  J^ 
nds  of  the  sheriff.     The  controversy  between  the  execution  creditors  must     ^i^^'^*'^ 
lined  by  an  appropriation  of  the  proceeds  of  sale.   2  W.  &  S.  264.  ^ 

of  personal  property  by  a  constable  on  execution,  made  to  the  plaintiff  in 
ition,  no  person  out  the  constable  being  present  at  the  sale,  is  illegal  and 
There  can  be  no  public  sale  without  bidders  or  bystanders.  3  H.  90. 
table  cannot  lawfully  purchase  at  his  own  sale,  and  one  deputed  by  him  to 
sale  is  subject  to  the  same  disability.  But  where  the  constable  personally 
ind  superintends  the  sale,  and  employs  one  merely  as  a  crier,  the  latter 
base  at  the  sale.  8  H.  342.   5  Wt.  135. 

mention  is  not  abated  by  the  plaintiff's  death,  but  shall  be  proceeded  in. 
liform  practice,  where  a  phdntiff  dies  after  judgment,  is  for  the  executor  to 
self  suDstituted,  without  a  scire /aciaSj  and  even  without  an  application  to 
,  and  to  take  an  execution  when  he  is,  in  other  respects,  entitled  to  it   10 
19. 

regular  to  issue  a  second  execution  until  the  first  is  returned,  for  the  court 
istice]  ought  to  know  what  proceedings  have  been  had  on  ^e  first  execu- 
e  they  issue  another.  2  Am.  Dig.  235.  5  P.  L.  J.  430. 
collected  upon  an  execution  by  a  constable  cannot  be  recovered  back 
n  the  officer  upon  the  allegation  of  its  having  been  paid  a  second  time.  5 
159. 

he  defendant  has  been  in  execution  upon  a  ca.  sa,,  and  discharged  by 
f  the  plaintiff,  the  action  is  at  an  end.   4  B.  24,  82. 
a  defendant  be  discharged  at  his  own  request,  another  execution  may  be 
Nird.  432. 

plaintiff  consent  to  discharge  one  of  several  defendants  taken  on  a  joint  ca. 
.nnot  afterward  retake  him,  or  take  any  of  the  others.  6  T.  R.  525. 
a  defendant,  in  custody  on  an  execution,  gives  bond,  with  surety,  to  take 
it  of  the  insolvent  laws,  and  forfeits  his  bond,  a  second  execution  may  be 
unst  him.  But  if,  when  he  is  in  custody  under  the  second  execulion,  the 
iischarges  him  from  prison,  without  the  assent  of  the  surety,  the  debt  is 
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satisfied,  and  no  aotion  oan  be  maintained  against  the  surety  opon  tlie  bond   2 
f  R.  272. 

i  When  a  bond  is  forfeited  by  the  failure,  on  the  part  of  the  debtor,  to  file  his 

petition  in  time  to  be  heard  at  tiie  general  period  fixed  for  the  term,  execution  may 

be  issued  against  him  the  moment  it  can  be  legally  ascertained  that  he  has  not  ocm- 

plied  with  the  terms  of  the  law.   1  Aah.  85. 

I  YII.  Abtiolbs  bxbmpt  isom  levt.  ' 

In  lieu  of  the  property  now  exempt  by  law  from  IcTy  and  sale  on  execution, 
issued  up<Hi  any  judgment  obtained  upon  contract,  and  distress  for  rent,  property 
to  the  value  of  three  hundred  dollars,  exolusiye  of  all  wearing  apparel  of  the  dtfend- 
ant  and  his  fiunily,  and  all  bibles  and  school-books  in  use  in  the  family  (which  shall 
remain  exempted  as  heretofore),  and  no  more,  owned  by  or  in  possession  of  any 
V  debtor,  shall  be  exempt  from  levy  and  sale  on  execution^  or  by  distress  for  rent.  Act 

9  April  1849,  §  1.  Purd.4d2. 
The  sheriff,  constable  or  other  officer  charged  with  the  execution  of  any  war- 
i  rant  issued  by  competent  authority,  for  the  leyying  upon  and  selling  tlie  pro- 

perty, either  real  or  personal,  of  any  debtor,  shall,  if  requested  by  &q  debtcv, 
summon  three  disinterested  and  competent  persons,  who  shall  be  sworn  or  affirmed, 
to  appraise  the  property  which  the  said  debtor  may  elect  to  retain  under  the  pro- 
visions of  this  act,  for  which  service  the  said  appraisers  shall  be  entitled  to  leeeive 
fifty  cents  each,  to  be  charged  as  part  of  the  costs  of  the  proceedings ;  and  property 
thus  chosen  and  appraised  to  the  value  of  S300,  shall  be  exempt  fh)m  levy  and  sale 
on  the  said  execution  or  warrant,  excepting  warrants  for  the  collection  of  taxes. 
Ibid.  §2. 

All  sewing-machines  belonging  to  seamstresses  (a)  in  this  commonwealth  shall  be 
\P  /  exempt  from  levy  and  sale  on  execution  or  distress  for  rent,  in  addition  to  any 

T^  ,^     articles  or  monev  now  exempt  by  law.     Act  17  April  1869,  §  1.    Purd.  1566. 
x^    W  An  unmarried  defendant  is  entitled  to  the  benefit  of  the  act.     3  Gr*  30. 

V\}^    ^      An  unsuccessftil  plaintiff  in  an  action  of  trover,  against  whom  an  •executHm  ii 
^    \  g    issued  for  the  costs,  is  entitled  to  the  benefit  of  the  exemption  law.    2  Gr.  424. 
^  ^  f         But  a  defendant  in  an  action  for  deceit,  is  not  entitled  to  the  benefit  of  the  act 
i/t/f      3  Lus.  Leg.  Obs.  375. 

^^    The  defendant  in  a  suit  commenced  by  attachment,  under  the  27th  section  of  the 
0  ^  act  of  12  July  1842,  is  entitled  to  the  benefit  of  the  exemption  law,  if  the  origintl 

^  demand  were  on  a  contract.     18  Leg.  Int.  68. 

^  A  constable,  against  whom  execution  is  issued  upon  a  judgment  obtained  ftt 

'\^  official  misconduct,  is  not  entitled  to  the  benefit  of  the  exemption  law.    5  C.  176. 

Individual  partners  are  not  teveraliy  entitled,  under  the  act  of  1849,  to  retaia 

out  of  the  partnership  effects  levied  on,  specific  articles  to  the  value  of  $300.    1 

Phila.  352.     8  Wr.  442.  ^ 

The  act  must  be  so  construed  as  to  admit  a  dealer  to  enjoy  (300  of  his  capital 
in  trade ;  a  new  stock  purchased  with  the  proceeds  of  other  articles  retained  und^ 
the  exemption  law,  is  protected.    6  G.  261. 

A  defendant  cannot  claim  the  benefit  of  the  exemption  law  out  of  property  which 
he  has  conveyed  in  fraud  of  his  creditors.     The  conveyance,  though  void  as  to  the 
creditors,  is  nevertheless  conclusive  on  the  debtor  for  all  purposes.     5  G.  219.     1 
P.  F.  Sm.  90.     He  cannot  claim  to  have  goods  set  apart  to  him,  to  which  he  dis- 
claims title.     10  G.  187.    If  he  fklsely  deny  to  the  constable  his  ownership  of  the 
property  levied  on,  he  forfeits  his  right  under  the  exemption  law.    2  Wr.  190. 
And  see  25  Leg.  Int.  229. 
The  exemption  may  be  claimed  out  of  any  bank  notes,  money,  stocks,  judgments, 
.  §..    ^         or  other  indebtedness  to  the  defendant  in  the  execution.   Purd.  434.  See  12  G.  130. 
The  exemption  of  property  to  the  amount  of  $300,  from  execution,  is  a  privilege 
which  may  be  waived  by  the  defendant;  and  when  he  does  waive  it  in  writing  he 
cannot  afterwards  claim  it.     2  P.  279.    6  W.  36.     11  H.  93.    3  Gr.  132. 
When  made  at  the  time  the  debt  is  created,  the  waiver  is  based  upon  the  same 

(a)  The  act  4  March  1870,  extends  this  exemption  to  sewmg^machines  used  and  owned  fay 
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don  as  that  upon  which  rests  the  liability  to  pay,  and  is,  therefore,  irrevo- 
C.  226. 

)9\  agreement  to  waive  the  exemption,  made  without  consideration,  is  not 
ID  the  dehtor.  2  Pitts.  L.  J.,  6  January  1855.  And  a  prospective  waiver 
ktive,  unless  made  in  clear  and  unequivocal  language.  6  P.  F.  Sm.  161. 
ifendant  cannot  waive  the  exemption  in  favor  of  a  junior  lien  creditor,  nor 
sign  it  to  a  third  person ;  any  such  arrangement  is  void,  and  amounts, 
9,  to  an  abandonment  of  hb  claim.  9  H.  210.  8  C.  160.  12  C.  373. 
rr.  815.    8Wr.  395. 

Eom  for  the  benefit  of  the  exemption  law,  must  be,  generally,  made  in  the 
h  b  the  instrument  of  affecting  the  sale.     8  C.  276.     Where  several  writs 
3  constable's  hands  at  the  same  time,  one  demand  is  sufficient  as  to  all,  but 
is  different  as  to  successive  writs.     2  Or.  197,  375.     He  must  claim  the         | 
n  against  every  execution  creditor.     2  Wr.  190.  ^ 

I  the  temporary  absence  of  the  owner,  any  person  left  in  charge  of  th^ /^ 
and  especially  a  child  of  proper  age,  is  authorised  to  claim  the  benefit  of  . . .  / 
ption  law,  in  case  of  a  levy  under  an  execution.     8  C.  82.  •  A  demand  by    ^      '^ 
idant's  wife  and  counsel  is  sufficient.     18  Leg.  Int.  68.     But  a  wife  must         ^ 
rm&tively  that  she  is  entitled  to  claim  as  her  husband's  agent;  the  mere    ^X^ 
of  the  marital  relation  is  not  enough.     2  Leg.  Ghui.  125.  C^Ll^^ 

imand  for  an  appraisement  must  be  made  at  such  a  time  as  to  cause  no  * 

the  plaintiff;  after  the  property  levied  on  has  been  put  up  for  sale,  and       Jj 
ings  have  commenced,  it  is  too  late.     7  H.  255.     1  C.  182.     2  P.  279.       V         ' 
.    It  must  be  made  before  the  day  of  sale,  and  unless  under  special  cir-    y 
es,  before  the  advertisements  are  put  up.     3  Wr.  213.     6  P.  F.  Sm.  402. 
>ject  of  the  legislature  was,  to  prevent  the  sale  of  the  property ;  and  every  /p 
mission  of  the  debtor,  which  amounts  to  an  acquiescence  in,  or  an  affirm-  ^ 
he  sale,  is  in  direct  contravention  of  that  object.     9  H.  247.     8  Wr.  206. 
instable  is  authorized  to  administer  the  oath  or  affirmation  to  the  appraisers. 
4.     His  fees  for  all  services  under  the  exemption  law  are  fix^  at  one 
Purd.  469. 

the  apparent  value  of  the  goods  levied  on  is  less  than  the  amount  exempted 
t  is  unnecessary  to  make  any  further  specification  than  is  implied  in  the 
at  least,  until  after  the  appraisement.     8  0.  82. 

»urt,  or  justice,  may  set  aside  the  appraisement  before  the  return  of  the 
ere  it  is  manifestly  below  the  market  price.  1  Phila.  348.  If  the 
Dent  be  not  publicly  conducted,  it  is  sufficient  cause  for  setting  it  aside. 
353. 

oase  can  the  defendant  entitle  himself  to  any  portion  of  the  proceeds  of 
Qal  property.     The  act  speaks  of  property,  not  money.     It  requires  him  to 
goods  he  wishes  to  retain,  and  have  them  appraised ;  and  the  property 
len  and  appraised  shall  be  exempt  from  levy  and  sale.   7  H.  255-7. 
iebtor  sell  the  property  exempt  from  execution,  the  money  is  liable  to 
at  in  the  hands  of  the  purchaser ;  and  so  are  the  damages  recovered  by 
1  action  of  trespass  for  taking  it  in  execution,  for  such  recovery  transfers 
of  property,  and  has  the  effect  of  a  sale.    11  H.  489.    But  the  debt  itself 
)  defalked  against  the  plaintiff's  damae;es.   8  0.  82. 
)  of  non-compliance  by  the  officer  with  the  debtor's  claim  to  the  exemp- 
only  remedy  is  by  action.   7  H.  255.    10  C.  86.     This  decision  appears 
e  with  great  harshness  against  the  unfortunate  debtor,  since  the  court 
[ded  that  the  damages,  when  recovered,  are  liable  to  be  attached, 
cer  refusing  to  allow  the  exemption,  becomes  a  trespasser  ah  initio,  4  C. 
).  264.     And  either  case  or  trespass  will  lie  against  him.   10  C.  201. 

llowing  form  of  election  and  appraisement  may  be  used : 


I  Execution  issued  by  J^  R.,  Justice. 
V^  f  Debt  $50  and  oofite. 


'jy  t  Debt  $50  and  ooste.    S.  S.,  Constable. 

,  the  defendant  above  named,  do  elect  to  retain  the  following  articles  of  personal 
under  the  second  section  of  the  act  of  9th  April  1849,  to  wit : 
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Wi,  the  SDbsoribera,  having  been  Bummoned  by  S.  S.,  constable,  to  appraise  iiie  pro- 
perty setained  by  the  above-named  defendant,  and  having  been  respectively  sworn  or 
affirmed,  do  value  and  appraise  the  same  as  follows,  vis. : 

Yin.  Form  of  an  ixjboution  against  a  oobporation. 

CITY  OF  PHILADELPHIA,  m. 

The  Commonwealih  of  Pennsylvania, 

To  the  Constable  of  the  Fifth  Ward,  or  to  the  next  constable  of  the  said  city,  mosi  con- 
venient to  the  defendant,  greeting : 

Whereas,  [A.  B.,]  on  the  [first]  day  of  piayl  1860,  obtained  judgment  before  fbe 
suoscriber,  J.  B.,  one  of  our  aldermen  in  and  for  tne  said  city,  agiunst  [the  Pbiladelpfata 
Bank]  for  the  suto  of  [ninety]  dollars  [twenty]  cents,  together  vrith  [one]  dollar  [QtyJ 
cents  costs,  whi^h  judgment  remains  unsatisfied:  Therefore  we  commana  yon  that  yon 
levy  the  said  debt,  and  the  interest  thereon,  with  the  said  costs,  on  the  goods  and  chattels 
of  the  said  bank,  and  indorse  hereon  the  time  you  make  your  levy,  and  hereon,  or  on  a 
schedule  to  be  hereto  annexed,  a  list  of  the  same,  and,  within  twentv  days  from  the  data 
hereof,  expose  the  same  to  sale  by  public  vendue,  you  having  given  due  notice  thereof  by 
three  or  more  advertisements,  put  up  at  the  most  public  plaSes  in  your  ward,  and  retnxn- 
ing  the  overplus,  if  any,  of  the  said  sale,  to  the  said  banx. 

And  of  your  proceedings  herein,  together  with  this  execution,  make  return  to  our  said 
alderman,  on  or  before  the  [twenty-first]  day  of  [May]  1860. 

Witness  our  said  alderman,  at  Philadelphia,  who  hath  hereunto  subscribed  his  name^ 
and  affixed  his  seal,  the  [first]  day  of  [May,]  Anno  Domini  1860. 

J.  B.,  AldezmaaoL     [ssal.] 


IX.  Form  or  an  bx|&gution  in  trespass. 

CITY  OF  PHILADELPHIA,  88. 

The  CommonwealtilL  of  Pennsylvania, 

To  the  Constable  of  the  Fifth  Ward,  or  to  the  next  constable  of  the  said  city  most  ooor 
venient  to  the  defendant,  greeting : 

Whereas,  [A.  B.,]  on  the  [first]  day  of  [May]  1860,  obtained  judgment  before  the  sub- 
scriber, J.  B.,  one  of  our  aldermen  in  and  for  the  said  city,  against  |X/.  D.,1  for  the  sum  of 
[eighty-six]  dollars  [ten]  cents  damages,  in  trespass,  together  with  [two]  dollars  [twenty] 
cents  costs,  which  judj^ent  remains  unsatisfied :  Therefore  we  command  you  that  you  levy 
the  said  debt,  and  the  interest  thereon,  with  the  said  costs,  on  the  goods  and  chatt^  of  the  '. 
said  defendant,  and  indorse  hereon  the  time  you  make  your  levy,  and  hereon,  or  on  a  i 
schedule  to  be  hereto  annexed,  a  list  of  the  same,  and,  within  twenty  days  from  the  dats  | 
hereof,  expose  the  same  to  sale,  by  public  vendue,  you  having  eiven  due  notice  thereof 
by  three  or  more  advertisements,  put  up  at  the  most  public  places  in  your  wazd,  and 
returning  the  overplus,  if  any,  of  the  said  sale,  to  the  said  defendant. 

And  for  want  of  sufficient  distress,  that  you  take  the  body  of  the  said  defendant  into 
custody,  and  him  convey  to  the  debtor's  apartment,  there  to  be  kept  by  the  sheriff  or 
keeper  thereof,  until  the  damages,  interest  and  costs  hereon  indorsed  be  fully  paid.  And 
of  your  proceedings  herein,  together  with  this  execution,  make  return  to  our  said  alder- 
man, on  or  before  the  [sixteenth]  day  of  [June]  1860.  -^ 

Witness  our  said  alderman,  at  Philadelphia,  who  hath  hereunto  subscribed  his  mum 
and  affixed  his  seal,  the  [twenty-sixth]  day  of  [May,]' Anno  Domini  1860. 

J.  B.,  Alderman,    [ssal.] 

Consiahl^i  Bdum, — "  No  goods,  and  the  defendant  in  custody. 
May  20th  1860.  G.  W.,  Constable.'' 
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Sxetutors  anlr  ^trmtntstratotd. 

I.  Who  shall  be  ezeontors  and  adminiBtra-      III.  Forms  of  sommons,  ezeoutions  for  eze- 
tors,  and  their  duties.  outers  and  administrators,  and  oon- 

n.  Statutes  and  judicial  authorities.  stable's  return. 

I.  Ah  executor  is  tHe  person  to  whom  another  commits,  hy  will,  the  execution  of 
liis  last  will  and  testament.  An  administrator  is  he  to  whose  care  the  goods  of  a 
deceased  person  are  committed  for  distribution  by  a  public  officer,  called  the  ordi- 
ntay  in  England,  and  the  register  of  wHULs  in  Pennsylvania.  If  the  execution  be 
eommitted  to  a  woman,  she  is  called  an  eoaecMJbrix,  If  a  woman  take  out  letters  of 
idministration,  she  is  called  an  administratrix.  If  the  deceased  leave  a  will,  but 
name  no  executor,  an  administrator  cum  testamento  annexo  [with  the  will  annexed] 
IS  appointed.  In  case  of  the  death  or  renunciation  of  a  sole  executor,  or  the  death 
of  a  sole  administrator,  the  register  appoints,  in  the  former  case,  an  administrator 
de  bonis  non  [of  the  goods  not  administered]  cum  testamento  annexo;  in  the  latter 
ease,  an  administrator  de  bonis  non. 

In  England,  and  in  many  of  the  United  States,  an  executor  of  an  executor  repre- 
sents the  original  testator;  but  the  law  is  altered  in  Pennsylvania.  Purd.  275.  An 
executor  or  administrator  must  give  notice  of  his  appointment.  Purd.  281.  He 
must  file,  also,  an  inventory  and  appraisement  within  thirty  days  after  his  appoint- 
ment Purd.  280.  He  must  take  the  following  oath,  "  You  do  swear  [or  solemnly, 
smoerek  and  truly  declare  and  affirm]  that  as  executor'  of  the  last  will  and  testa- 
ment of  A.  B.  [or  as  administrator  of  the  estate  of  A.  B.],  deceased,  you  will  well 
and  truly  administer  the  goods  and  chattels,  rights  and  credits  of  said  deceased,  ^ 

according  to  law ;  and  also  well  and  truly  comply  with  the  provisions  of  the  law 
relating  to  collateral  inheritances.''  Non-resident  executors  and  administrators  must 
likewise  give  bond,  with  two  sufficient  sureties,  for  the  faithful  performance  of  the 
duties  of  iheir  office.   Purd.  275. 

n.  Act  24  February  1884.   Purd.  286. 

Sect.  26.  The  executors  or  administrators  of  any  person  who  at  the  time  of  his 
decease  was  a  party,  plaintiff,  petitioner  or  defendant  in  any  action  or  legal  proceed- 
ing depending  in  any  court  of  this  commonwealth,  shall  have  full  power,  if  the 
caase  of  action  doth  by  law  survive  to  them,  to  become  party  thereto,  and  prosecute 
or  defend  such  suit  or  proceeding  to  final  judgment  or  decree,  as  fully  as  such  dece- 
dent might  have  done  if  he  had  lived;  and  if  such  plaintiff  or  petitioner  die  after 
judgment  or  decree  in  his  favor,  his  executors  or  administrators  may  proceed  to 
execution  thereupon,  as  such  plaintiff  or  petitioner  might  have  done  if  he  had 
lived. 

Sect.  27.  The  court  in  which  any  action  or  legal  proceeding  may  be  depending 
as  aforesaid,  shall  have  power  to  require,  by  a  writ  of  scire  facias,  such  executors 
or  administrators,  within  twenty  days  after  the  service  thereof,  to  become  party  to 
meh  action  or  proceeding,  or  to  show  cause,  at  the  next  succeeding  term,  why  they 
ahould  not  be  made  party  thereto,  bv  judgment  of  the  court,  and  further  proceed- 
lags  be  had  in  such  action  or  proceeding ;  but  in  every  such  case,  the  executors  or 
administrators,  who  shall  become  party  as  aforesaid,  shall  be  entitled  to  the  continu- 
aoee  of  such  action  or  proceeding  during  one  term. 

Sect.  28.  Executors  or  administrators  shall  have  power  to  commence  and  prose- 
ente  all  personal  actions  which  the  decedent  whom  they  represent  might  have  com- 
menced and  prosecuted,  except  actions  for  slander,  for  libels  and  for  wrongs  done  to 
the  person ;  and  they  shall  be  liable  to  be  sued  in  any  action,  except  as  aforesaid, 
vhich  might  have  been  maintained  against  such  decedent  if  he  had  lived. 

Sect.  29.  The  executors  or  administrators  of  every  person  who  was  the  proprietor 
of  any  rent  charge,  or  other  rent  or  reservation  in  nature  of  a  rent,  in  fee  or  other- 
vise,  as  mentioned  in  the  8th  section  of  this  act,  shall  and  may  have  an  action  of 
I    debt  for  the  arrearages  of  such  rent  due  to  the  decedent,  at  the  time  of  his  decease, 
I    against  the  person  who  ought  to  have  paid  such  rent,  or  his  executors  or  adminis- 
I    tntors;  or  they  may  distrain  therefor  upon  the  lands  or  tenements  which  were 
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charged  with  the  payment  thereof,  and  liable  to  the  difltress  of  such  deeedeut  bo 
long  as  such  lands  or  tenements  remain  and  are  in  the  seisin  or  possession  of  the 
tenant  who  ought  to  have  paid  such  rent,  or  in  the  possession  of  any  other  peraon 
claiming  the  same,  from  or  under  the  same  tenant,  by  purchase,  gift  or  descent,  in 
like  manner  as  such  decedent  might  have  done  if  he  had  lived. 

Sect.  30.  The  executors  or  administrators  of  any  tenant  for  life,  who  shall  die 
before  or  on  a  day  on  which  any  rent  was  reserved  or  made  payable  upon  any  de- 
mise or  lease  of  any  real  estate,  which  determined  on  the  deaUi  of  such  tenant  for 
life,  may  have  an  action  on  the  case,  to  recover  from  the  lessee  or  under  tenant  of 
such  real  estate,  if  such  tenant  for  life  die  on  the  day  on  which  the  same  was  made 
payable,  the  whole,  or,  if  before  the  day,  a  proportion  of  such  rent  for  the  last 
year,  or  quarter  of  a  year,  or  other  current  period  of  payment,  according  to  the 
time  ekpsed  at  the  decease  of  such  tenant  for  life  as  aforesaid. 

Sect.  81.  No  action  or  other  legal  proceedings,  commenced  by  or  against  execu- 
tors or  administrators,  shall  be  abated  or  otherwise  defeated,  by  reason  of  the  death, 
dismissal,  resignation  or  renunciation  of  any  one  or  more  of  them,  nor  by  reason  of 
the  annulling  or  revoking  of  the  letters  or  powers  granted  to  them,  or  any  of  them ; 
but  such  suit  or  proceeding  may  be  prosecuted  to  final  judgment  or  decree,  by  or 
against  such  other  person  or  persons  as  may  have  been  joined  with  them  in  the 
administration,  or  by  or  against  such  person  or  persons  as  may  be  their  suocessorg 
therein,  in  all  cases,  in  like  manner  as  if  no  such  change  had  occurred  or  act  been 
done  'f  and  in  all  cases  of  the  vacancy  of  the  administration  as  aforesaid,  the  succes- 
sors therein  shall  be  made  party  to  such  action  or  proceeding,  in  a  manner  provided 
by  the  26th  and  27th  sections  of  this  act. 

Sect.  33.  No  execution  for  the  levy  or  sale  of  any  real  or  personal  estate  of  any 
decedent,  shall  be  issued  upon  any  judgment  obtained  against  him  in  his  lifetime, 
unless  his  personal  representatives  have  been  first  warned,  by  a  writ  of  9cire  facias^ 
to  show  cause  against  the  issuing  thereof,  notwithstanding  the  teste  of  such  execu- 
tion may  bear  date  antecedently  to  his  death :  and  in  all  cases  where  property,  real 
or  personal,  of  a  decedent  is  sold  upon  an  execution,  and  more  money  raised  than  is 
sufficient  to  pay  off  liens  of  record,  the  balance  shall  be  paid  over  to  the  executor  ua 
administrator  for  distribution ;  but  before  any  such  payment  shall  be  made,  such 
executor  or  administrator  shall  give  bond,  to  the  satisfaction  of  the  court,  conditioned 
for  the  legal  distribution  of  such  money :  Provided  altoays,  That  such  money  shall 
be  distributed  as  the  real  estate  of  which  it  is  the  proceeds  would  have  been. 

Sect.  35.  In  every  case  of  an  execution  against  the  executors  or  administrators 
of  a  decedent,  whether  founded  upon  a  judgment  obtained  against  such  decedent  in 
his  lifetime,  or  upon  a  judgment  obtained  against  them  in  their  representative 
character,  if  it  shall  be  made  to  appear  to  the  satisfaction  of  the  court  issuing  such 
execution,  that  there  is  reason  to  believe  that  the  personal  assets  are  insuificient 
to  pay  all  just  demands  upon  the  estate,  such  court  shaU  thereupon  stay  all  pro- 
ceedings upon  such  execution,  until  the  executors  or  administrators  shall  have  made 
application  to  the  proper  orphans'  court  for  the  sale  of  the  real  estate  of  the  dece- 
dent, or  for  the  apportionment  of  the  assets,  or  both,  as  the  case  may  require. 

Seot.  37.  The  omission  of  an  executor  or  administrator  to  plead  to  any  action 
brought  against  him  in  his  representative  character,  that  he  has  fully  administered 
the  estate  of  the  decedent  or  any  other  matter  relative  to  the  assets,  shall  not  be 
deemed  an  admission  of  assets  to  satisfy  the  demand  made  in  such  action ;  also  the 
omission  of  the  plaintiff  to  reply  to  any  such  matter  when  pleaded,  shall  not  be 
deemed  an  admission  of  the  want  of  assets  as  aforesaid,  nor  shall  such  omission 
otherwise  prejudice  either  party;  and  no  mispleading,  or  lack  of  pleading,  by 
executors  or  administrators,  shall  make  them  liable  to  pay  any  debt  or  damages 
recovered  against  them  in  their  representative  character,  beyond  the  amount  of  the 
assets  which  in  fiict  have  come  or  may  come  into  their  hands. 

Letters  of  administration,  granted  in  a  ntter  state,  are  a  sufficient  authority  to  ] 
maintain  an  action,  in  this  state,  to  recover  assets  which  were  never  liable  to  admin^^  f 
ministration  here.    6  Wr.  467.     17  Leg.  Int.  308.     But  not  to  recover  the  choeea  , 
in  action  of  a  non-resident  decedent ;  such  choses  and  assets  being  aabjeet  to  our 
jurisdiction.     6  Wr.  467.     The  law  in  this  respect,  as  held  in  4  D.  292,  and  I  B. 
63,  was  intended  to  be  altered  by  the  act  of  1832.     Report  of  the  Revisers  of  the  « 
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Civil  Code.     But  letters  graoted  in  a  foreign  country,  confer  no  power  to  sue  in 
this  state.     1  D.  456. 

Since  the  act  of  1834,  an  action  of  trover  will  lie  against  executors,  upon  a  con- 
yersion  by  their  testator,  in  his  lifetime.  4  Phila.  87.  And  so  will  any  other  per 
sonal  action,  except  suits  for  slander,  libel  or  wrong  to  the  person.  12  H.  122.  9 
P.  F.  Sm.  327. 

The  executor  of  the  plaintiff  may  be  substituted,  in  case  of  his  death,  after  the 
commencement  of  the  action,  without  a  wcirt  facia$^  by  suggesting  the  death  upon  ^ 
the  record.   10  S.  k  R.  119.   4  Barr  282. 

An  administrator  de  bonis  nan  may  be  substituted  as  plaintiff,  in  a  judgment 
obtained  by  the  administrator  whom  he  succeeds.  7  Barr  885.  And  the  substitu- 
tion may  be  made  at  any  time.   11  S.  &  R.  181. 

An  executor  is  not  bound  to  plead  the  statute  of  limitations.  1  Ash.  852.  2  J. 
67.  1  Wh.  66.  But  where  an  estate  is  insolvent,  each  creditor  has  a  right  to 
oppose  the  bar  of  the  statute,  to  the  claim  of  another  upon  the  iund.   5  H.  423. 

In  an  action  at  law  against  an  administrator,  to  recover  a  debt  of  the  decedent, 
the  statute  of  limitations  is  a  bar,  although  less  than  six  years  firom  the  time  it 
accrued,  had  elapsed  at  the  decease  of  the  debtor.   7  C.  455. 

But  in  a  proceeding  in  the  orphans'  court  for  distribution,  the  limitation  does  not 
run  in  favor  of  the  estate,  after  the  decease  of  the  debtor,  if  the  claim  were  not  then 
barred.  The  right  of  a  creditor  to  his  just  proportion  of  the  property  of  the  debtor, 
vesta  at  the  death  of  the  bitter ;  and  the  law  commits  it  to  the  care  of  the  adminis- 
trator, in  trust  for  all  whose  debts  are  valid  and  subsistmg  at  the  death  of  the  intes- 
Ute.   5  C.  860. 

An  executor  or  administrator  who,  in  eood  faith,  prosecutes  a  claim  of  the  estate, 
and  &ils,  is  not  personally  liable  to  the  defendant  for  his  costs.  The  judgment  for 
costs  is  against  the  estate  only.   11  H.  471. 

Executors  (or  administrators)  who  act  with  ordinary  diligence  and  attention,  are 
not  liable  for  a  loss  of  tha  funds  of  the  estate ;  nor  are  mey  liable  for  the  mis- 
management or  insolvency  of  their  agents,  which  they  could  not  foresee  nor  con- 
trol.  6W.  185. 

An  executor  who  receives  money  of  the  estate,  and  pavs  it  over  to  a  co-executor 
who  afterwards  becomes  insolvent,  is  not  chargeable  with  it  in  favor  of  legatees, 
although  he  would  be  in  favor  of  creditors.   6  W.  250. 

An  administrator  is  chargeable  with  the  amount  of  a  note  due  to  his  intestate, 
for  the  collection  of  which  he  delayed  the  institution  of  suit  for  several  years  after 
his  intestate's  death,  when  with  proper  diligence  the  debt  might  have  been  collected. 
6  W.  46. 

In  an  action  by  an  administrator  to  recover  a  debt  due  to  his  intestate,  the  defend- 
ant will  not  be  allowed  to  set  off  a  debt  due  to  him  by  the  admiDistrator,  for  ser- 
vices rendered  to  him  in  the  course  of  his  administration  of  the  estate.   8  W.  74. 

Executors  (or  administrators)  will  ^ot  be  permitted,  under  any  circumstances,  to 
make  profit  for  themselves  out  of  the  funds  of  the  estate  in  their  hands.   6  W.  250. 

If  an  administratrix  mix  the  funds  of  the  estate  with  her  own  moneys,  and 
employ  both  in  trade,  the  parties  in  interest  may,  if  they  prefer  it,  insist  on  having 
a  proportionable  share  of  the  profits,  instead  of  interest  on  the  amount  of  trust 
funds  so  employed.   12  C.  174. 

in.  Forms  or  summons,  xxsoutions,  &o. 

'SUMMONS  roa  ADMINISTaATRIX  AGAINST  XXXCUTORS. 

BEAVER  COVNTY.u. 

The  Commonwealth  of  PennsylTania, 

To  the  Constable  of  the  Township  of  S ,  in  the  County  of  Beaver,  greeting : 

Wi  command  you  that  you  summon  J.  L.  and  £.  W.,  executors  of  the  last  will  and 
testament  of  T.  0.,  deceased,  so  that  they  be  aod  apnear  before  J.  R.,  one  of  our  justices 

of  the  peace  in  and  for  the  said  ooauty,  on ,  the  8th  of  March,  instant,  at  three  o'clock 

in  Uie  afternoon  of  that  day,  to  answer  S.  C,  administratrix  of  T.  C,  deceased,  of  a  plea 

of  debt,  not  exceeding  one  hundred  dollars.    Witness  the  said  J.  R.,  at  S aforesaid, 

the  Ist  day  of  March,  a.  d.  1860.  J.  R.,  Justice  of  the  Peace,     [sxal.] 

Con»iabl^8  Return, — "Served  on  both  the  defendants,  personally,  March  7th  1860,  by 
prcHluciog  to  them  the  original  summons,  and  informing  them  of  the  contents  thereof. 

R.  R..  Constable." 
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SUMMONS  FOR  SURTITIlia  IZBCUTOR  AQAIKST  ADMINISTRATORS  WITH  THS  WILL  AKVRXKD. 

BEAVER  COUNTY,  8i. 

The  OommoBWMltilL  of  PtnasjlTaaia, 

To  the  Constable  of  L Township,  in  the  Coonty  of  Beaver,  greeting: 

Wi  command  yon,  that  yon  summon  J.  L.,  J.  D.,  and  R.  R.,  administrators  of  C.  W^ 
deceased,  with  the  will  of  the  said  C.  W.  annexed,  so  that  they  be  and  appear  before  J.  R^ 
one  of  oar  justices  of  the  peace  in  and  for  the  said  county,  on  the  seventh  day  of  July 
next,  at  ten  of  the  clock  in  the  forenoon  of  that  day,  to  answer  G.  B.,  surviying  executor  « 
the  testament  and  last  will  of  D.  B.,  deceased,  of  a  plea  of  debt  or  demand  not  exceeding 
one  hundred  dollars.  Witness  the  said  J.  R.,  at  L- —  township  aforesud,  the  thirtieta 
day  of  June,  a.  d.  1860.  J.  R.,  Justice  of  the  Peace,     [sral.] 

Constable's  Reium, — "  Served  on  R.  R.,  by  producing  to  him  the  original  summons, 
and  informing  him  of  the  contents  thereof.    J.  L.  and  tf.  D.  not  found. 
"July  6th  1860.  R.  R.,  ConBtable." 

RXICUTION  FOR  SXICUTRIX  AGAINST  ADMINISTRATORS. 

BEAVER  COUNTY,  is. 

The  Commonwealth  of  Pennsylyaidaf 

To  the  Constable  of  S Township,  in  the  County  of  Beaver,  greeting: 

Whereas  M.  L.,  executrix  of  the  testament  and  last  will  of  M.  L.,  deceased,  on  the 
third  day  of  May,  obtained  judgment  before  J.  R.,  one  of  our  justices  of  the  peace  in  and 
for  the  county  of  Dauphin,  against  R.  R.,  administrator  of  all  and  singular  the  goods  and 
chattels,  rights  and  credits,  which  were  of  W.  R.,  deceased,  for  a  debt  of  forty  doUaz% 
together  with  two  dollars  and  ten  cents  costs,  and  the  said  W.  W.  and  R.  R.  having  hitherto 
neglected  to  comply  with  the  said  judgment;  we  command  you  that  of  the  goods  and 
chattels  which  were  of  the  said  W.  R.,  in  the  hands  and  possession  of  the  said  W.  W.  and 
R.  R.,  administrators  as  aforesaid,  you  levy  the  debt  and  costs  aforesaid,  if  you  find  so 
much  in  their  hands  which  were  of  the  said  W.  R.  at  the  time  of  his  death  to  be  sdmin- 
istered ;  and  if  so  much  in  their  hands  you  find  not,  then  the  costs  aforesaid  cause  you  to 
be  levied  of  the  proper  eoods  and  chattels  of  them  the  said  W.  W.  and  R.  R.,  and  indorw  ; 
hereon  the  time  Vou  make  your  levy,  and  hereon,  or  on  a  schedule  hereto  annexed,  a  list  | 
of  the  same ;  and  within  twenty  days  thereafter  expose  the  same  to  sale  by  public  vendue  ; 
you  having  given  due  notice  thereof  by  at  least  three  advertisements  put  up  at  the  most 

Sublic  places  in  your  township,  and  returning  the  overplus,  if  any,  to  tne  said  W.  W.  and  I 
L  R. ;  and  of  your  proceedings  herein,  toeetner  with  this  execution,  make  return  to  our 
said  justice  on  or  before  the  [rourth]  day  of  November,  a.  d.  1860.    Witness  the  said  J<.  ] 
R.,  at  S         township  aforesaid,  the  fifteenth  day  of  October,  a.  d.  1860. 

J.  R.,  Justice  of  the  Peace,    [sral.] 

RXRCVTION  FOR  SURVIVINO  ADMINISTRATORS  AGAINST  RXBCUTORS. 

BEAVER  COUNTY,  ss. 

The  OoRimonwealth  of  Poans jlyaaiay 

To  the  Constable  of  S Township,  in  the  county  of  Beaver,  greeting: 

Whereas,  H.  L.,  surviving  administrator  of  C.  W.,  deceased,^  on  the  tbJM  day  of  May, 
obtained  judgment  before  J.  R.,  one  of  our  justices  of  the  peace  in  and  for  the  said  county, 
against  L.  K.  and  R.  R.,  executors  of  the  testament  and  last  will  of  S.  B.,  deceased,  fi>r  % 
demand  of  six  dollars  and  fifty  cents,  together  with  one  dollar  and  sixty-two  oents  cosily 
and  the  said  L.  E.  and  R.  R.  having  hitherto  neglected  to  comply  with  the  said  judgment; 
we  command  you  that  of  the  goods  and  chattels  which  were  of  the  said  S.  B.,  in  the  hands 
or  possession  of  the  said  L.  K.  and  R.  R.,  executors  as  aforesaid,  you  levy  the  debt  an^  I 
costs  aforesaid,  if  so  much  in  their  hands  you  find  which  were  of  the  said  S.  B.  at  th«  j 
time  of  his  death  to  be  administered  they  have ;  and  if  so  much  in  their  hands  they  havs  j 
not,  then  the  costs  aforesaid  cause  you  to  be  levied  of  the  proper  goods  and  chattels  of  tiM  i 
said  L.  E.  and  R.  R.,  and  indorse  hereon  the  time  you  make  your  levy,  and  hereon,  or  ok  i 
a  schedule  hereto  annexed,  a  list  of  the  same,  and  within  twenty  days  thereafter  expooft  | 
the  same  to  sale  by  public  vendue,  you  bavins  given  due  notice  thereof^  by  at  least  tnreft  i 
advertisements  put  up  at  the  most  public  places  in  your  township,  and  returning  ihm 
overplus,  if  any,  to  the  said  L.  E.  and  R.  R. ;  and  of  your  proceedings  herein,  tosethor 
with  this  execution,  make  a  return  to  our  said  justice  on  or  before  the  fourth  &y  of 
November,  a.  d.  1860.    Witness  the  said  J.  R.,  at  8—  township  aforesaid,  the  fifteeaA 
day  of  October,  a.  d.  1860.  J.  R.,  Justice  of  the  Peace,    [seal.] 

Constables  Return,^''  Money  paid  into  office,  October  25th  1860. 

G.  H.,  Constable.'' 
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'Extoxiion. 

t  Bcmedy  of  party  grieved  for  extorting       III.  ProTiaioiis  of  the  Penal  Code. 

ai^al  fees.  lY.  *Autkoritiee  end  deeiaiona. 

IL  Pcnaltj  fat  extorting  from  traTellen. 

L  Act  28  Maboh  1814.  Purd.  472. 

Sbct.  26.  If  any  officer  whatsoever  shall  take  greater  or  other  fees  than  is 
kreinhefore  expressed,  and  limited,  for  any  service  to  be  done  by  him,  after  the 
int  day  of  September  next,  in  his  office ;  or  if  any  officer  shall  charge  or  demand, 

I  md  take,  any  of  the  fees  hereinbefore  ascertained,  where  the  business,  for  which 
neh  fees  are  chargeable,  shall  not  have  been  actaally  done  and  performed ;  or  if 
lay  officer  shall  charge  or  demand  any  fee  for  any  service  or  services,  other  than 
mae  expressly  provided  for  by  this  act,  such  officer  shall  forfeit,  and  pay  to  the 
party  injured,  fifty  dollars,  to  be  recovered  as  debts  of  the  same  amount  are  recover- 
able.   And  if  the  judges  of  any  court  within  this  Commonwealth  shall  allow  any 

i  «fieer,  under  any  pretence  whatsoever,  any  fees  under  the  denomination '  of  com- 
liaisatoiy  fees,  for  any  service  not  specified  in  this  act,  or  some  other  act  of  assem- 
lly,  it  shali  be  considered  a  misdemeanor  in  office,  (a) 

n.  Act  13  JuNi  1836.  Purd.  880. 

Sxcr.  65.  If  any  person  working  upon  any  road  or  highway,  or  if  any  one  in 
aompany  with  such  person,  shall  ask  money  or  reward,  or  by  any  means  whatever 
ahall  extort,  or  endeavor  to  extort,  any  money,  drink  or  other  thing,  of  or  from  anv 
person  travelling  upon  or  near  such  road  or  highway,  the  person  so  ofiending  shall, 
nr  eveiy  such  offence,  forfeit  and  pay  a  sum  not  exceeding  five  dollars. 

m.  AoT  31  March  1860.  Purd.  219. 

Sscr.  12.  If  any  justice,  clerk,  prothonotary,  sheriff,  coroner,  constable  or 
other  officer  of  this  commonwealth,  shall  wilftilly  and  fraudulently  receive  or  take 
any  reward  or  fee  to  execute  and  do  his  duty  and  office,  but  such  as  is  or  shall  be 
allowed  by  some  act  of  assembly  of  this  commonwealth ;  or  shall  receive  or  take, 
by  color  of  his  office,  any  fee  or  reward  whatever,  not,  or  more  than  is  allowed  as 
aforesaid ;  he  shall  be  deemed  guilty  of  a  misdemeanor  in  office,  and,  on  conviction, 
be  sentenced  to  pay  a  fine  not  exceeding  five  hundred  dollars,  or  to  undergo  an 
imprisonment  not  exceeding  one  year. 

lY.  Extortion  is  an  abuse  of  public  justice,  and  consists  in  any  officer's  taking 

S  color  of  his  office,  from  any  one,  any  money  or  thing  of  value,  where  none  at 
is  due,  or  not  so  much  is  due,  or  before  it  is  due.  Co.  Litt.  368.  An  extortion 
a  a  large  sense  is  taken  for  any  oppression  by  power  or  pretence  of  right.  1 
Hawk.  P.  C.  418. 

^  The  writen  on  the  common  law  consider  extortion  as  more  heinous  than  rob- 
leiy  itself,  attended,  as  it  usually  is,,  with  the  aggravated  sin  of  perjury."  DuN- 
aui,J.   13  8.  &R.  430.  I      . 

The  exaction  of  a  fee  by  any  officer,  before  it  is  due,  is  extortion  at  common  law.   ^LdA£^ 
T  Pick.  279.  'rito* 

By  act  of  22d  February  1821,  <Mt  shall  be  lawM  for  the  recorder  of  deeds  and 
Kgjster  of  wills,  to  receive  the  fees  for  recording  the  same  at  the  time  the  deed  or 
;  deeds,  will  or  wills,  are  left  at  his  office  for  recording,  any  kw  or  usage  to  the  con- 
teiy  notwithstanding."   Purd.  473. 

AjkA  by  act  of  11th  April  1850,  it  is  provided  that  nothing  in  the  act  of  1814 
■haU  be  deemed  to  impose  upon  any  sheriff,  deputy-sheriff  or  constable,  any  penalty 

(a)  Be-enacted  by  the  fee-bill  of  18  April  a  question  whether  an  action  for  the  penalty 
1857.  Purd.  478.  The  fee-bill  of  1868,  how-  of  $50  can  be  maintained  for  taking  excessive 
erer,  does  not  re-enact  this  law,  and  it  may  be    fees  nnder  the  latter  act.  ^^ 
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for  taking  the  fee  for  Berviee,  or  copy  of  any  writ  of  sammons  or  other  original 
process,  at  the  time  of  receiying  such  process  to  be  served.   Purd.  473. 

In  an  indictment  for  extortion,  it  must  be  shown  that  the  illegal  charge  iras  made 
**  wilfully  and  fraudulently,"  but  in  an  action  for  the  penalty,  given  by  the  act  of 
1814,  the  officer  is  liable,  although  the  charge  was  made  by  mistake,  and  without 
any  intention  to  extort.  In  an  indictment,  the  officer  might  not  be  liable  for  the 
misconduct  of  his  deputies,  if  unauthorized  and  unsanctioned,  but  in  &  civil  suit 
he  is  responsible  for  them.   5  H.  253. 

The  act  of  31  March  1860  punishes  criminally  the  offence  of  taking  any  fee  or 
f  \  reward,  not,  or  more  than  is  allowed  by  law  for  the  service  rendered ;  but  not  the 
\^  mere  receipt  of  fees  before  the  service  is  rendered ;  for  this  a  penalty  is  given  to 
^'     the  party  grieved,  by  the  act  of  1814.   Report  on  the  Penal  Code  13. 

In  an  action  against  the  sheriff  to  recover  the  penalty  for  taking  fees  for  sei^ 
vices  not  compensated  by  the  fee-bill,  it  is  sufficient  to  aver  that  they  were  taken 
for  services  omer  than  those  provided  for  by  the  act,  without  specifying  for  whak 
alleged  services  they  were  demanded.    10  Barr  189. 

A  justice  of  the  peace  incurs  the  penalty  for  taking  illegal  fees,  though  he 
supposed,  at  the  time,  that  they  were  legally  demandable,  and  acted  without  anj^ 
corrupt  intent.   17  S.  k  R.  75. 

Where  a  justice  charges  illegal  fees,  which  are  indorsed  on  the  execution,  and 
collected  by  the  constable,  the  justice  is  liable  for  the  penalty,  although  they  axe 
not  paid  over  to  him.   3  P.  R.  519. 

In  an  action  against  a  justice  of  the  peace  for  taking  illegal  fees,  if  it  appear 

that  he  charged  and  received  a  greater  sum  for  a  specified  item  of  service,  than  he 

y/^/    was  entitled  to,  it  will  not  be  compensated  by  his  omission  to  charge  as  much  as  he 

\J/     was  entitled  to  for  another  item  of  .service.   5  W.  477. 


Jpaetories- 

Act  21  April  1849.  Purd.  452.. 

Sect.  2.  Labor  performed  during  a  period  of  ten  hours  on  any  secular  day  in  all  ' 
cotton,  woollen,  silk,  paper,  bagging  and  flax  factories,  shall  be  considered  a  legal 
day's  labor;  and  hereailer  no  minor  shall  be  employed  in  or  about  any  of  «iid  : 
factories  until  he  or  she  shall  have  obtained  to  the  age  of  thirteen  years. 

Sect.  3.  If  any  owner  or  employer  of  or  in  any  of  the  said  factories,  or  his,  her  i 
or  their  agent,  shall  wilfully  or.  knowingly  employ  any  minor  below  the  age  of  | 
thirteen  years  as  aforesaid,  the  person  or  persons  so  offending  shall  pay  a  penalty  j 
of  fiily  dollars  for  every  such  offence,  to  be  sued  for  and  recovered  by  any  person 
suing  for  the  same,  as  other  debts  of  like  amount  are  now  by  law  recoverable,  one* 
half  of  the  same  to  belong  to  the  persons  suing  for  the  same,  and  the  other  half  \ 
to  the  countv  in  which  the  offence  was  committed. 

Sect.  4.  No  minor,  who  has  attained  the  age  of  thirteen  and  is  under  the  age  | 
of  sixteen  years,  shall  be  employed  in  any  of  the  factories  aforesaid  for  a  lone^efr 
period  than  nine  calendar  months  in  any  one  year,  and  who  shall  not  have  attended 
school  for  at  least  three  consecutive  months  within  the  same  year ;  and  any  owner 
or  employer  of  or  in  any  of  the  factories  aforesaid,  offending  aeainst  the  provisions 
of  this  section,  shall  be  liable  to  the  penalty  provided  in  the  3d  section  of  this  act, 
to  be  sued  for,  recovered  and  applied  as  therein  provided. 

Sect.  5.  K  any  parent  or  guardian  shall  consent  to,  permit  or  connive  at  die 
employment  of  his  or  her  child  or  ward,  under  the  age  of  thirteen  years,  in  any  of 
the  said  factories ;  or  if  such  parent  or  guardian  shall  consent  to,  permit  or  connive 
at  the  employment  of  his  or  her  child  or  ward  over  the  age  of  thirteen  years,  and 
under  the  age  of  sixteen  years,  for  a  longer  period  than  ten  hours  in  any  secular 
day,  the  person  so  offending  shall  forfeit  and  pay  the  sum  of  fifty  dollars  for  every 
such  offence,  to  be  sued  for  and  recovered  as  provided  in  the  3<Mection  of  this  act^ 
and  for  the  uses  therein  specified.  Digitized  byCjOC 
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Act  7  May  1865.  Purd.452. 

SxoT.  1.  No  male  or  female  operative  under  tHe  age  of  twentj-one  years  sliall, 
under  any  contract,  be  employed  in  cotton,  woollen,  silk,  flax,  bagging  or  paper 
manufactories  in  this  commonwealth,  for  a  longer  period  than  sixty  hours  in  any 
one  week,  or  more  than  an  avera^  of  ten  hours  a  dlay  during  the  same  period. 

Sbct.  2.  If  any  person  shall  knowingly  employ,  or  any  parent  or  guardian  con- 
sent to  the  employment  of  any  male  or  ^male  operative,  under  the  age  of  twenty- 
one  years  as  aforesaid,  contrary  to  the  preceding  section,  and  proof  be  made  thereof 
be&re  any  alderman  or  justice  of  the  peace  of  the  ward,  borough  or  district  where 
such  offence  is  committed,  he,  she  or  they  so  employing  such  operatives,  or  con- 
senting thereto  as  aforesaid,  shall,  for  every  such  offence,  forfeit  and  pay  the  penalty 
of  not  less  than  ten,  nor  more  than  fifty  dollars,  to  be  recovered  before  anv  alder- 
man or  justice  of  the  peace  of  the  proper  ward,  borough  or  district,  in  tne  same 
manner  as  the  like  penalties  are  now  recovered,  to  be  applied  to  the  use  of  the 
public  schools  of  the  proper  district :  Provided^  That  no  penalty  shall  be  recovered 
under  this  act,  unless  sued  for  within  one  month  after  the  same  shall  have  occurred ; 
nor  shall  any  person  recover  more  than  one  penalty  for  the  working  of  any  factory 
for  the  same  period  of  time. 

Sect.  3.  All  the  ward,  borough  and  township  constables  are  hereby  authorized 
and  required,  and  it  is  hereby  imule  their  duty,  to  attend  to  the  strict  observance 
of  the  two  preceding  sections  of  this  act,  when  complaint  shall  have  been  properly 
made  to  them  of  a  violation  of  the  same. 

Act  14  April  1868.    Purd.  1512. 

Sect.  1.  Eight  hours  of  labor,  between  the  rising  and  setting  of  the  s^n,  shall 
be  deemed  and  held  to  be  a  legal  day's  work,  in  aO  cases  of  labor  and  service  by 
the  day,  where  there  is  no  contract  or  agreement  to  the  contrary. 

Sect.  2.  This  act  shall  not  apply  to  or  in  any  way  affect  farm  or  agricultural 
labor  or  service  by  the  year,  month  or  week ;  nor  shall  any  person  be  prevented, 
by  anything  herein  contained,  from  working  as  many  hours  over-time  or  extra  work, 
as  he  or  she  may  see  fit,  the  compensation  to  be  agreed  upon  between  the  employer 
and  the  employee. 

Sect.  3.  All  other  acts  or  parts  of  acts  relating  to  the  hours  of  labor  which  shall 
constitate  a  day's  work  in  this  state,  are  hereby  repealed. 

It  seems,  that  it  is  an  indictable  offence  at  common  law  to  overwork  children  in 
a  factory.  2  Twiss's  Life  of  Eldon  36,  cited  in  Whart.  Cr.  L.  §  8,  note.  Where, 
however,  the  statutory  remedy  is  applicable  to  the  case,  the  act  of  I860  provides 
that  its  directions  shall  be  strictly  pursued,  and  no  penalty  shall  be  inflicted,  or 
anything  done  agreeably  to  the  provisions  of  the  common  law,  further  than  shall 
be  necessary  for  carrying  the  act  into  effect.     Purd.  248. 

If  a  statute  prohibit  a  matter  ot  public  grievance,  or  command  a  matter  of  public 
convenience,  all  acts  or  omissions  4)ontrary  to  the  prohibition  or  command  of  the 
statute,  being  misdemeanors  at  common  law,  are  punishable  by  indictment,  if  the 
sutute  specify  no  other  mode  of  proceeding.  Whart.  Or.  L.  §  10.  13  S.  &  R.  429. 
1  Barr  224. 
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f  L  Act  of  Msembly.  IL  Jodidal  deoitims. 

I.  Act  81  Ma&oh  1860.  Puid.  238. 
Seot.  125.  If  any  consignee  or  &otor  having  the  posseflBion  of  merohandiBe,  wHh 
authority  to  sell  tiie  same,  or  having  possession  of  any  bill  of  lading,  permit,  oerd- 
ficate,  receipt  or  order  for  the  delivery  of  merchandise  with  the  like  authority,  shafi 
deposit,  or  pledge  such  merchandise  or  document,  consigned  or  intrusted  to  him 
as  aforesaid,  as  a  security  for  any  money  borrowed,  or  negotiable  instxizni^it  re- 
ceived by  such  consignee  or  factor,  and  shall  apply  or  mspose  of  the  same  to 
his  own  use,  in  violation  of  good  faith,  with  intent  to  defraud  the  owner  of  such 
merchandise,  and  if  any  consignee  or  factor  shall,  with  like  fraudulent  intent, 
apply  or  dispose  of,  to  his  own  use,  any  money  or  negotiable  instrument,  rmised  cr 
acquired  by  the  sale,  or  other  disposition  of  such  merchandise,  such  oousigiiee  or 
factor,  in  every  such  case,  shall  be  guilty  of  a  misdemeanor,  and  be  senteneed  to 
pay  a  fine  not  exceeding  two  thousand  dollars,  and  undergo  an  imprifionmenti  ik^ 
exceeding  five  years. 

Note. — Complaint,  on  oath  or  affirmation,  being  made  to  a  ma^strate  that  &e  above 
law  has  been  violated,  he  shall  issue  a  criminal  warrant  setting  forth  the  offence  charged ; 
for  example—'*  that  A.,  the  factor  or  oonsi^ee  of  B.,  having  had  20  bales  of  cottcm  goods, 
of  the  viuue  of  $4000,  put  into  his  possession  by  B.,  had,  with  intent  to  defraud  said  B., 
pledged  or  pawned  said  cotton  eooas,  Sto."  The  defendant  being  brouefat  up,  and  the 
testimony  heard,  it  becomes  the  duty  of  the  justice  either  to  discharge,  tSke  bail,  or  esoi- 
mit  the  defendant  for  trial,  at  the  next  court  of  quarter  sessions. 

n.  One  who. has  consigned  Rpods  to  a  ftctor  and  received  an  advance  Uiereon, 
has  the  right,  tubiequently,  to  limit  the  prices  at  which  they  should  be  add.  3 
N.  T.  62.  Ibid.  78.  8  W.  C.  C.  151.  But  the  consignee  may  sell  to  i^pay  ad> 
vances,  after  calling  on  the  principal  for  reimbursement,  unless  there  be  an  agree- 
ment between  them,  which  controb  or  varies  the  right.  8  H.  234.  Such  aa 
agreement  may  arise  from  accepting  the  consignment,  accompanied  by  an  order  as 
to  the  sale.  14  Pet  479.  The  existence  of  a  usage  to  sell  to  pay  advances,  wiB 
not  control  an  exprei»  contract  between  the  parties  as  to  the  sale  of  the  goods;  and 
that  the  sale  in  violation  of  orders  was  made  m  goodfaiihy  is  not  a  vi^d  excuse. 
8  H.  229.  If  the  consignor  stand  ready  to  repay  the  advanoes,  he  may  oontzol  the 
sale.   14  Pet.  479. 

Where  one  has  consigned  goods  to  his  &ctor,  and  received  advances  therecm,  he 
cannot  withdraw  them,  without  payment,  or  an  offer  to  pay,  not  only  the  amount  of 
advances,  but  the  commissions  the  factor  would  have  been  entitled  to,  if  a  sale  had 
been  effected.   1  P.  859. 

Where  goods  are  sent  to  a  factor  for  sale  without  instructions  as  to  the  time  or 
terms  of  sale,  he  is  at  libertv  to  sell  at  such  time  and  on  such  terms,  as  in  the  exa> 
oise  of  a  sound  discretion  he  shall  deem  proper  for  the  interest  of  his  principal 
8Comst.  62.   1  Y.  486. 

If  a  factor  sell  below  his  instructions,  although  at  the  then  market  value,  he 
takes  the  peril  of  a  rise  in  the  value  of  the  goods  at  any  time  before  the  action  s 
brought,  and  perhaps  down  to  the  time  of  trial.  8  N.  T.  IS. 

It  is  an  established  principle  in  the  law  of  principal  and  factor,  that  when  the 
latter  renders  an  account  of  sales,  the  former  should,  with  all  reasonable  diligence, 
specify  in  what  particular  such  account  is  exceptionable.  If  the  principal  retain 
the  account  any  unreasonable  length  of  time,  he  is  concluded  from  making  objectiODs, 
but  must  be  considered  as  acquiescing  in  the  report  of  the  Actor's  transactions. 
1  P.  859. 

One  who  holds  himself  out  to  the  world  as  a  consignee  cannot  ordinarily  refu», 
without  cause,  to  receive  goods  consigned  to  his  care ;  and  upon  his  refusal  to  re- 
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ceive  goods  bo  consigned,  the  owner  may  mainUdn  an  action  against  him  for  any 
damage  occasioned  by  such  refusal.   6  W.  &  S.  62. 

Though  a  factor  has  a  lien  on  the  goods  of  hb  principal,  yet  he  cannot  retain 
against  die  order  of  the  principal  a  large  portion  of  the  goods,  thoogh  he  may  retain 
as  much  as  will  he  sufficient  to  pa^  his  debt  1  W.  C.  C.  252.  A  factor  can  only 
claim  a  lien  on  goods  lawfully  in  his  possession.    4  N.  Y.  497. 

Although  a  warehouseman  has  not  a  general,  he  has  a  specific  lien^  and  therefore 
may,  on  &e  storage  of  a  large  quantity  of  goods  received  under  the  same  contract 
and  belonging  to  the  same  individual^  retain  a  sufficient  quantity  to  repay  himself. 
7W.  &S.466.  '^ 

A  factor  who  discounts  for  his  own  use  notes  received  in  payment  for  the  goods 
of  his  principal,  makes  them  his  own,  and  becomes  personally  liable  to  his  principal 
for  the  amount  of  the  sales.   6  W.  &  S.  44.  8  Barr  328. 

A  warehouseman  is  liable  only  for  negligence  in  preserving  the  property  deposited 
with  him.  6  G.  247. 


JFalue  litttpxmntttmt 

It  is  false  imprisonment  to  detain  another  by  threats  of  violence  to  his  person,  or 
to  deprive  him  of  the  freedom  of  going  where  he  will,  hj  well-grounded  appre- 
hensions of  personal  danger,  though  no  assault  be  made.   1  Bald.  571. 

If  a  justice  of  the  peace  issue  process  for  the  arrest  of  a  defendant,  in  a  case  in 
which  it  is  forbidden  by  law,  he  obtains  thereby  no  jurisdiction  of  the  person  of  the 
defendant,  all  his  proceedings  in  the  case  are  null  and  void,  and  he  renders  himself 
liable  to  an  action  for  false  imprisonment.    4  N.  Y.  888-4. 

Thus,  where  a  justice  issued  a  warrant  for  the  examination  of  a  pauper,  who  was 
brought  into  court,  examined,  and  removed  to  another  town,  by  order  of  the  justice 
and  another  magistrate  who  sat  with  him:  for  the  reason  that  the  warrant  was  de- 
livered to,  and  served  by  a  constable  of  another  town  than  that  mentioned  in  the 
statute,  though  in  the  same  county,  it  was  held,  that  the  justice  acquired  no  juris- 
diction, and  was  liable  in  an  action  for  false  imprisonment.   7  Cow.  269. 

In  an  action  for  a  penalty,  which  is  directed  to  be  recovered  as  debts  of  like 
amount  are  by  law  recoverable;  the  defendant  b  not  liable  to  arrest;  an  execution, 
therefore,  in  such  case,  authorizing  the  imprisonment  of  the  person,  is  votdj  and  the 
defendant  may  be  discharged  on  Juiheas  corpu$,  Martin's  Case^  Com.  Pleas,  Phila., 
15  April  1854. 


JFalBe  IPetBonattDtt. 

Act  81  March  1860.  Purd.  220. 

Sect.  16.  If  any  person  shall  fraudulently  and  corruptly  acknowledge,  or  procure 
to  be  acknowledged,  any  deed,  or  any  writing  authorizea  to  be  acknowkdged,  or  any 
recognisance  or  judgment,  in  the  name  of  any  other  person  not  privy  thereto,  or  con- 
senting to  the  same,  the  person  so  offending  shall  be  guilty  of  a  misdemeanor, 
and,  on  conviction,  be  sentenced  to  pay  a  fine  not  exceeding  one  thousand  dollars, 
and  undergo  an  imprisonment,  by  separate  or  solitary  confinement  at  labor,  not  ex- 
ceeding seven  years. 
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iFalse  Pretences* 

I.  Cheats  and  firands  at  common  law.  IV.  Meaning  of  the  words  "any  cbtUd, 

II.  ProTisions  of  the  Penal  Code.  money,  or  yaluable  seearity." 

III.  Meaning  of  the  words  *'by  any  fdbe  Y.  Meaning  of  the  words  «*with  intent  to 

pretence."  cheat  and  deteud«" 

I.  A  mere  private  impofiition,  short  of  felony,  and  effected  by  a  "  naked  Ee,'' 
without  the  association  of  artful  deyice,  or  false  token,  voucher,  order,  &c.,  is  not 
indictable  as  a  cheat  at  comn^on  law,  unless  it  be  public  in  its  nature,  and  caleik 
lated  to  de^ud  numbers,  or  to  injure  the  government  or  the  public  in  general 
2  East  P.  C.  817,  821.  Whart.  Free.  224.  7  P.  L.J.  362.  Such  are  the  foUowiog 
among  other  frauds.  Those  affecting  the  administration  of  public  justice,  as  cooo- 
terfeiting  a  creditor's  authority  to  discharge  his  debtor  from  prison.  (2  £ut  P.  C. 
826,  862),  or  endangering  the  public  health,  by  selling  unwholesome  provisioos, 
whether  to  the  public  generally  (2  East  P.  0.  821),  or  under  a  contract  with  tiie 
government  for  supplies  to  particular  bodies.  2  Campb.  12.  So,  in  PennsylTanii, 
an  indictment  was  sustained  against  a  baker  in  the  employ  of  the  United  States 
army,  in  baking  219  barrels  of  bread,  and  marking  them  as  weighing  88  pouoda 
each,  when,  in  fact,  they  severallv  weighed  but  68  pounds.  1  D.  47.  FraadB  cal- 
culated to  affect  all  persons,  as  selling  by  false  weights  and  measures  (1  BL  R.  273); 
counterfeiting  tokens  of  public  authenticity  (Tremaine's  P.  C.  103) ;  playing  vith 
false  dice  ^1  D.  338) ;  obtaining  money  from  a  soldier,  on  a  false  pretence  of  harii^ 
power  to  discharge  him  (Latch  202) }  or  getting  the  bounty  by  enusting  as  a  soldiac 
being  an  apprentice,  liable  to  be  retaken  oy  a  master  (2  East  P.  0.  822) ;  hare  at 
been  held  indictable  as  cheats  at  common  law.  But  an  indictment  which  ohaxgai 
that  the  defendant  unlawfrilly  and  fraudulently  did  give,  enter  and  file  of  record  < 
certain  bond  and  warrant  of  attorney,  for  $600,  to  P.  D.,  without  any  consideratioBi 
and  with  intent  to  cheat  and  defraud  J.  M.  and  other  of  his  creditors,  and  that  Ik 
defendant  did  cheat  and  defraud  the  sud  J.  M.  and  other  of  his  creditors;  wm 
held  to  charge  no  offence  indictable  at  common  law.  4  P.  L.  J.  58. 

To  remedv  this  imperfection  of  the  common  law,  sundry  statutes  have  be^ 
enacted  in  England  and  in  the  United  States ;  which,  in  Pennsylvania,  are  embij 
died  in  the  111th  and  112th  sections  of  the  revised  Penal  Code. 

AoT  31  Maboh  1860.  Purd.  236. 
Sect.  111.  If  any  person  shall,  by  any  false  pretence,  obtain  the  signature  of  aif 
person  to  any  written  instrument,  or  shall  obtain  from  any  other  person  any  chattw 
money  or  valuable  security,  with  intent  to  cheat  and  defraud  any  person  of  m 
same,  every  such  offender  shall  be  guilty  of  a  misdemeanor,  and,  on  conviction,  iN 
sentenced  to  pay  a  fine  not  exceeding  five  hundred  dollars,  and  undergo  an  imprisoM 
ment  i|pt  exceeding  three  years :  F^ovided  €Uway»^  That  if  upon  the  trial  of  ai^ 
person  indicted  for  such  a  misdemeanor,  it  shall  be  proved  that  he  obtained  M 
property  in  question  in  such  manner  as  to  amount  in  law  to  larceny,  he  shall  n^ 
y  reason  thereof,  be  entitled  to  be  acquitted  of  such  misdemeanor ;  and  no  peno^ 
tried  for  such  misdemeanor  shall  be  liable  to  be  afterwards  prosecuted  for  larcoj 
upon  the  same  facts. 

Sect.  112.  If  any  person,  with  intent  to  cheat  or  defraud,  shall  by  any  fabei 
fraudulent  representations,  or  by  any  false  show  or  ba^age,  goods  or  cha    ' 
which  are  calculated  to  deceive  any  hotel,  inn  or  boardmg-house  keeper,  o 
lodging  and  credit  in  any  hotel,  inn  or  boarding-house,  and  shall  subsequei 
refuse  to  pay  tor  his  board  and  lodging,  the  person  so  offending  shall  be  guilty  of  | 
misdemeanor,  and  on  conviction,  be  sentenced  to  pay  a  fine  not  exoeeding 
hundred  dollars,  or  undergo  an  imprisonment  not  exceeding  three  months,  or  I 
or  either,  at  the  discretion  of  the  A>urt 

in.  By  any  faht  pretence, — The  term  "/ahe  pretenct^'  is  very  general 
includes  <'  fidse  token  or  writing,''  and  every  extortion  of  money  or  goods 
intent  to  defraud.  3  Chit.  Cr.  L.  997.  r^^^^l^ 
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I 

I  Where  a  carrier,  falsely  pretending  that  he  had  carried  certain  eoods  to  A.  B., 
I  demanded  and  thereupon  obtained  from  the  consignor  16  shillings  for  the  carriage 
I  of  them,  it  was  held  to  be  within  the  statute.  2  East  P.  C.  672.  Where  the  fore- 
man of  a  manufacturer,  who  was  in  the  habit  of  receiving  from  his  master  money 
to  pay  the  workmen,  obtained  from  him  by  means  of  fiilse  written  accounts  of  the 
wages  earned  by  the  men,  more  than  the  men  had  earned,  or  he  had  paid  them,  it 
was  held  to  be  within  the  act;  the  judges  said  that  all  cases  where  the  false  pre- 
tence creates  the  credit  are  within  the  statute.  Ibid.  830'.  Where  the  defendant 
&kely  pretended  to  J.  N.  that  he  was  intrusted  by  the  Duke  de  Lauzun  to  take 
some  horses  from  Ireland  to  London  for  him,  and  that  he  had  been  detained  so 
bog  by  contrary  winds  that  his  money  was  all  spent ;  by  means  of  which  repre- 
lentation  he  induced  J.  N.  to  advance  nim  money:  this  was  held  to  be  within  the 
act  3  T.  B.  104.  So,  where  defendant  falsely  pretending  that  they  had  made  a 
let  with  A.  B.  that  one  of  them  should  run  ten  miles  within  an  hour,  prevailed 
upon  J.  N.  to  join  them  in  the  bet,  and  obtained  from  him  20  guineas  as  his 
share  in  it :  held  to  be  within  the  statute,  though  the  pretence  were  one  against 
which  common  prudence  might  have  guarded.   3  T.  R.  98. 

If  a  person  obtain  goods  from  another  on  giving  him  in  payment  his  check  on  a 
banker,  with  whom  in  fact  he  has  no  account,  this  (though  not  indictable  as  a  fraud 
at  eommon  law)  is  a  fiJse  pretence  within  the  meaning  of  the  act.  3  Campb.  370. 
Where  a  man  obtained  goods  and  money  for  a  forged  note  of  hand  for  10«.  6^.,  it 
▼as  held  to  be  a  false  pretence  within  the  act.  2  Rubs.  1395.  It  will  not  avail  the 
defendant  that  the  pretence  consists  in  a  false  representation  of  something  to  take 
phoe  at  a  friture  time,  as  that  a  bet  had  been  laid  that  a  certain  pedestrian  feat 
would  be  performed,  as  in  the  case  referred  to  above.  3  T.  R.  98. 

If  a  person  procure. a  tradesman  to  sell  him  goods  as  for  ready  money,  and  direct 

him  to  send  his  servant  with  them  to  his  lodgings,  and  there  deliver  fabricated  bills 

:  in  payment,  retaining  the  goods,  he  may  be  found  guilty  of  obtaining  them  under 

^  Idse  pretences.   2  Leach  614.     And  a  begging  lettery  making  false  sepresentations 

riB  to  the  condition  and  character  of  the  writer,  by  means  of  which  money  is  obtained, 

m  a  false  pretence  within  the  statute.  1  Eng.  L.  &  Eq.  533.   s.  o.  14  Jur.  533. 

Every  mlse  promise  or  assertion  made  by  a  party  with  a  view  of  fraudulently 
[  obtaining  the  property  of  another,  is  not,  of  course,  a  false  pretence  within  the  act ; 
',  but  the  nlse  pretences  in  the  contemplation  of  the  statute,  are  such  as  assert  the 
exutoioe  of  tome  fad  calculated  to  impose  upon  a  man  of  common  and  ordinary 
eantion,  which  fidse  pretence  creates  the  credit  given  to  the  accused.  2  P.  309.  ' 
The  purchase  of  goods,  for  which  the  buyer  is  unable  to  pay,  although  his  promise 
WIS  specious  and  fair,  also  false  when  made,  does  not  constitute  a  false  pretence 
|wi^iin  the  act.  2  P.  317./  A  false  pretence,  within  the  statute,  must  relate  to^ 
yaat,  and  not  future  events.  19  Pick.  179.  But  the  false  assertion  of  possession 
4^  money  or  property,  on  the  credit  whereof  goods  are  obtained,  is  within  the  act. 
S  Barr  163.  6  P.  L.  J.  272.  It  is  certain,  that  a  fraudulent  misrepresentation  of 
tibe  parly's  means  and  resources  is  within  the  English  statutes,  and  a  fortiori  within 
ear  own.  2  Barr  164,  per  Qibson,  C.  J.  It  has  been  held,  however,  not  to  extend 
Id  a  false  representation  of  the  qudlity  of  goods,  on  which  an  advance  of  money  is 
LSbtained,  if  they  be  the  same  in  specie  as  represented.  40  Eng.  L.  &  Eq.  589. 
^  The  following  have  been  held  to  be  false  pretences  within  the  statute :  where  the 
keeper  of  an  intelligence  office,  by  falsely  pretending  he  had  a  situation  in  view, 
•imced  the  prosecutor  to  pay  him  two  dollars  as  a  premium  (Thacher's  C.  C.  24) ; 
plheie  a  person  obtained  gooos  under  the  false  pretence  that  he  lived  with  and  was 
Nttpbyed  by  A.  B.,  who  sent  him  for  them  (12  Johns.  292) ;  and  falsely  to  repre- 
laat  the  notes  of  a  broken  bank  to  be  good.  4  Met.  48. 
But  an  indictment  will  not  lie  when  the  money  is  parted  with  as  a  charitable 
naikiony  although  the  pretences  moving  the  gift  be  false  and  fraudulent,  as  where 
%t  defendant  pretended  he  was  deaf  and  dumb,  and  obtained  alm»  by  that  means, 
tad  by  a  forgea  certificate.  17  Wend.  351.  And  where  a  person  got  possession  of 
a  prcmisBory  note,  by  pretending  he  Wanted  to  look  at  it,  and  then  carried  it  away, 
d  refused  to  deliver  it  to  the  holder,  it  was  held  to  be  a  mere  private  fraud,  and 
t  punishable  criminally.   14  Johns.  371. 

It  is  not  necessary  that  the  pretence  should  be  in  words ;  the  conduct  and  acts 
26 
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of  die  party  urill  be  sujEEcieat,  withoat  any  yerbal  assertion.  2  P.  332.  WHere 
a  man  assumed  the  name  of  another  to  whom  money  was  reqaired  to  be  paid  bj  a 
genuine  instrument,  it  was  held  indictable.  R.  &  R.  81.  And  where  a  person,  at 
Oxford,  who  was  not  a  member  of  the  university,  went,  for  the  purpose  of  fraud, 
wearing  a  commoner's  cap  and  gown,  and  obtained  goods,  it  was  held  within  the 
act,  though  not  a  word  passed.  Ibid. 

It  is  not  necessary  to  allege  a  tcienterf  when  the  defendant  must,  neoeesarilTy 
haye  been  conscious  of  the  felsity  of  his  own  statement;  but  the  defendant  may 
show  on  the  trial,  that  he  did  not  know  that  his  assertions  were  untrue  in  fact. 
Com.  V.  Blumenthal,  Whart.  Prec.,  §  528,  note  /.  It  is  no  less  a  false  pretence 
because  the  parhr  imposed  upon  might,  by  common  prudence,  have  avoided  the 
imposition.   10  H.  253. 

Where  the  secretary  of  an  Odd  Fellows'  Society  fitlsely  pretended  to  a  member 
of  the  society  that  a  sum  of  money  was  due  by  him  to  the  society  for  fines,  by 
means  of  which  the  secretary  fraudulently  obtained  that  amount  from  him ;  it  was 
held,  to  be  a  false  pretence  within  the  statute.   1  Eng.  L.  &  Eq.  537,  s.  o.  14  Jur. 
465.    So,  passing  off  a  flash  note,  as  a  Bank  of  Enghind  note,  on  a  person  unable 
to  read,  and  obtaining  from  him  goods  in  exchange  for  it,  is  a  false  pretence.   1 
Eng.  L.  &  Eq.  550,  s.  o.  14  Jur.  557.    And  where  it  was  the  duty  of  a  servant^ 
in  the  absence  of  his  masters'  chief  clerk,  to  purchase  and  pay  for,  on  behalf  of 
his  masters,  any  kitchen  stuff  brought  to  their  premises  for  sale ;  and  on  one  occa- 
sion, he  falsely  stated  to  the  chief  clerk  that  he  had  paid  2«.  Zd.  for  kitchen  stuff 
which  he  had  bought  for  his  masters,  and  demanded  to  be  paid  for  it;  whereupon 
the  clerk  paid  him  the  amount  out  of  money  which  his  masters  had  fiirnished  him 
with  for  that  purpose ;  and  the  defendant  applied  the  money  to  his  own  use ;  hdilf 
that  this  did  not  amount  to  hurceny,  bu*:  was  a  false  pretence  within  the  statute.   1 
Eng.  L.  &  Eq.  579,  s.  o.  14  Jur.  1123.  ^ut  a  mere  ni^ed  lie,  in  the  transaction 
v\    of  business,  does  not  constitute  a  false  pretence.    It  must  be  a  fabe  statement,  cal- 
^      culated  to  deceive  a  mind  of  ordinary  caution  and  intelligence,  and  upon  which  the 
V  "^  .    credit  is  given,  and  this  should  be  clear  to  the  jury  to  justify  the  finding  of  a  bill 
X?  VC^r  *o  *^®  justice  to  justify  a  binding  over.]  Judge  Kino's  charge  to  the  grand 
\  r  jury.  Quarter  Sessions,  Phik.,  4  February  1850y)  And  see  Vaux's  Dec.  80.  Ibid. 
^    i   101.   Ibid.  152.     But  any  pretence  sufficient  to  impose  on  the  individual  to  whom 
^     ^   it  is  made,  is  an  offence,  if  used  with  the  intention  to  cheat  and  defraud.   2  P. 
^  f^     332.     If  the  false  statements  were  made  on  different  occasions,  it  is  a  question  for 
the  jury  whether  they  are  so  connected  as  to  form  one  continuing  representation. 
y20  Eng.  L.  &  Eq.  588. 

V  ^  A  professed  intent  to  do  an  act  which  the  party  did  not  mean  to  do,  is  the  only 

^  M  species  of  false  pretence  to  gain  property  which  is  not  indictable.   2  Barr  164.    A 

^  V  7  ^[^representation  that  the  party  could  or  would  do  a  particular  act,  as  that  he  oould  or 

^   ^     would  get  a  bill  discounted,  though  he  knew  he  could  not,  is  not  a  false  pretence 

V      H  ^^^^^^°  ^^^  ^^}  ^'  rather  a  breach  of  promise,  and  the  false  pretence  must  be  of 

Y^^        the  existence  of  some  fact.  1  Chit.  Gen.  Pr.  124.   2  P.  L.  J.  245.  J 

IV.   Any  chattd,  money  or  valuable  security, — ^These  words  include  bonds,  mort« 

gages,  promissory  notes,  bills  of  exchange,  bank  notes,  all  securities  and  orders  foe 

the  payment  of  money  or  the  transfer  of  eoods  or  any  valuable  thing  whatever.  3 

Chit.  Or.  L.  998. 

A  receipt  obtained  in  discharge  of  a  debt,  which  was  paid  with  the  worthiest 

-y      note  of  a  broken  bank,  is  not  such  property  or  valuable  thing  as  is  contemplated 

^      by  the  act.   8  Barr  260.     If  the  defendant  had  obtained  any  money  or  merchan* 

disc,  or  anything  of  value  from  the  prosecutor,  his  case  would  be  within  the  provi* 

sions  of  the  act;  but  as  the  receipt  was  for  a  preceding  debt,  if  that  receipt  was 

obtained  by  fraudulent  misrepresentations,  and  without  value,  it  was  neither  a  cheat 

at  common  law  or  within  the  statute.    Paying  an  old  debt  with  base  coin,  or  a  worth* 

less  note,  is  no  payment,  and  the  person  receiving  the  base  coin  or  the  worthlefli 

note,  has  the  same  remedy  at  least  to  recover  his  debt  that  he  had  before  the  alleged 

payment  took  place.    The  debt  was  not  extinguished  by  the  receipt.     It  was  not  \ 
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Hie  obtaining  of  money  or  goods  by  a  false  token  or  pretence :  it  was  a  fruitless 
attempt  to  pay  and  discharge  an  old  account.   Ibid.  264.  (a)    . 

If  the  subject-matter  of  the  charge  be  land  and  the  title  to  it,  and  the  depriving 
of  the  owner  of  it  by  cheating,  the  offence  is  not  indictable  at  common  law  or  under 
the  statute,  7  P.  L.  J.  362 ;  unless  the  signature  of  the  person  defrauded  be  ob- 
tained, by  such  &]se  pretence,  to  some  instrument  of  writing.  See  8  Barr  260.  9 
£ng.  L.  &  Eq.  532. 

V.    Wiik  interU  to  cheat  and  defraud. — ^No  indictment  will  lie  where  the  &lse 
pretence,  if  sucoessfnl,  will  neither  cheat  nor  de^ud ;  nor  should  an  intent  to 
defraud  be  eyen  implied  in  such  a  case.    Therefore,  where  a  constable,  by  means     V 
of  &lse  pretences,  collected  the  amount  of  a  judgment  from  the  defendiuit  against 
whom  it  was  rendered,  it  was  hdd,  that  an  indictment  under  the  act  of  12th  July        ) 
1842,  could  not  be  sustained,  because  he  neither  cheated  nor  deluded  thereby,       ^ 
but  only  obtained  payment  of  an  honest  debt   3  P.  L.  J.  250.    Fahe  representa-      ^ 
tions,  inducing  one  to  pay  a  debt  he  justly  owes,  are  not  indictable.   3  Hill  169.    A 
&l8c  representation  warrants  the  inference  of  an  intent  to  defraud.    13  Wend.  87. 
An  indictment  will  not  lie,  in  New  York,  for  obtaining  money  by  false  pretences, 
where  the  money  is  given  in  charity,  though  there  be  fi'aud  in  procuring  it.   17  Wend. 
351.     If  the  accused  can  show  to  the  satisfaction  of  the  jury  that  he  did  not  know 
that  his  assertion  of  facts  was  untrue,  it  might  avail  him  as  a  defence  to  the  allega- 
tion of  an  intention  to  cheat  and  de^ud,  for  that  is  the  essence  of  the  charge. 
Whart.  Prec.  528,  note  /,  per  Parsons,  J.    The  intention  to  defraud  must  exist  at 
the  time  when  the  credit  is  given.  3  P.  L.  J.  223. 


JFees. 

I.  Fees   of  aldermen,   jnstioes  and   con-    UL  Fees  npon  commitments  to  a  house  of 

stables.  refuge. 

n.  Fee-bill  of  Philadelphia.  IV.  Qeneral  provisions  and  authorities. 

I.  Fees  are  certain  perquisites  allowed  to  officers  who  have  to  do  with  the 
administration  of  justice,  as  a  recompense  for  their  labor  and  trouble.    Bac.  Abr. 

The  fees  of  aldermen,  justices  of  the  peace  and  constables,  in  this  state,  (with 
tbe  exception  of  the  city  of  PhiUdelphia,)  for  their  services  in  civil  and  criminal 
cases,  are  fixed  aind  regulated  by  the  fee-bill  of  1868. 

AoT  2  April  1868.    Purd.  1502. 

Sbot.  10.  The  fees  of  aldermen  and  justices  of  the  peacej  except  in  the  city  of 
Philadelphia,(5)  shall  be  as  follows : —  Doiig.  eta. 

Information  or  complaint  on  behalf  of  the  commonwealth,  for  every  ten  words  2 

Docket  entry  on  behalf  of  the  commonwealth 20 

Warrant  or  mittimw,  on  behalf  of  the  commonwealth       ....        40 
Writing  an  examination  on  compUdnt  of  defendant,  or  a  deposition,  for 

every  ten  words 2 

Adminbtering  an  oath  or  affirmation 10 

Taking  recognisance  in  any  criminal  case,  and  returning  the  same  to  court .        50 

Entering  judgment  on  conviction  for  fine 20 

Recording  conviction  or  copy  thereof,  for  every  ten  words ....  2 

(a)  And  see  9  Eng.  L.  &  Eq.  538,  that  this  justices  and  constables  in  Berks  county  by  the 

would  not  be  larceny,  although  the  receipt  act   18  February  1869.    Purd.  1567.    Their 

were  written  on  a  stamp  produ^d  by  the  pri-  fees  are  now  regulated  by  the  act  18  Biarch 

soner.  .$  1863.    Purd.  1335. 

(()  This  act  is  repealed  as  to  the  fees  of 
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Warrant  to  levy  fine  or  forfeiture 40 

Bail-piece  and  return,  or  tupersedecu 25 

Discharge  to  jailer 25 

Entering  discontinuance,  in  case  of  assault  and  battery     .  .        .40 

Entering  complaint  of  master,  mistress  or  apprentice         .        .         .        .  23 

Notice  to  master,  mistress  or  apprentice 25  . 

Hearing  parties,  and  discharging  complaint       ......  40 

Holding  inquisition  under  landlord  and  tenant  act,  or  in  case  of  forcible 

entry,  each  day •   .        .  2  00 

Precept  to  sheriff 50 

Recording  proceedmgs     •         .         .                 1  00 

Writ  of  restitution 50 

Warrant  to  appraise  damages 40 

Warrant  to  sell  strays 50 

Warrant  to  appraise  swine,  entering  return,  adrertising,  et  cetera        .        .  1  50 

Entering  action  in  civil  case 25 

Summons,  cap.  or  mb.,  each     . 20 

Every  additional  name  after  the  first        .                 .        .  •      .         .        .  5 

Subpcena  duces  tecum 25 

Entering  return  of  summons,  and  quali^ng  constable       ....  15 

Entering  capias  and  bail  bond 10 

Every  continuance  of  a  suit 10 

Trial  and  judgment                  50 

Entering  judgment  by  confession,  or  by  default 25 

Taking  special  bail 25 

Entering  satisfaction 10 

Entering  amicable  suit 20 

Entry  rule  to  take  depositions  of  witnesses 10 

Rule  to  take  depositions  of  witnesses 10 

Interrogatories,  for  every  ten  words 2 

Entering  return  of  rule 10 

Entering  rule  to  refer 10 

Rule  of  reference 15 

Notice  to  each  referee 10 

Notice  to  a  party  in  any  case 15 

Entering  a  report  of  referee  and  judgment  thereon 15 

Execution 25 

Entering  return  of  execution,  or  stay  of  plaintiff,  nuUa  hona^  nan  est  inventus^ 

or  otherwise 19 

Entering  discontinuance  or  satisfaction 19 

Scire  fa/yiasj  in  any  case 80 

Opening  judgment  for  re-hearing     ........  20 

Return  of  proceedings  in  certiorari  or  appeal,  including  recognisance         .  50 

Transcript  of  judgments,  including  certificates 40 

Receiving  amount  of  judgment  before  execution  or  where  execution  was 
issued  and  special  bail  been  entered  within  twenty  days  after  judg- 
ment and  paying  the  same  over,  if  not  exceeding  ten  dollars     .         .  20 

If  above  ten  dollars,  and  not  exceeding  forty  dollars 50" 

If  above  forty  dollars,  and  not  exceeding  sixty  dollars        .        .         .         .  7& 

If  above  sixty  dollars 1  M^ 

Entering  complaint  in  writing,  in  case  of  attachment,  and  qualifying  com- 
plainant         dl^l 

Attachment 3II| 

Entering  return,  and  appointing  f^reeholders IS 

Advertisements,  each .IS: 

Order  to  sell  goods SAj 

Order  for  the  relief  of  a  pauper  (each  justice) Sfl 

Order  for  removal  of  a  pauper .         .  1  0t| 
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Order  to  seize  goods  for  maintenance  of  wife  and  children        ...  80 

Order  for  premium  for  wolf  or  fox  scalps,  to  be  paid  hj  the  county     .         •  15 

Every  acknowledgment  or  probate  of  a  deed,  or  othemnstnunent  of  writing  25 
Taking  and  signing  acknowledging  on  indenture  of  an  apprentice,  for  each 

indenture 25 

Cancelling  indenture 25 

Comparing  and  signing  tax  duplicate 50 

Marrying  each  couple,  making  record  thereof,  and  certificate  to  parties       .    8  00 
Certificate  of  approbation  of  two  justices  to  binding  an  apprentice  by  direct- 
ors or  overseers  of  the  poor 50 

Certificate  to  obtain  land  warrant 50 

In  proceedings  under  act  of  1842  and  1845,  attachment    ....  40 

Entering  returns 25 

Affidavit 10 

Bond 25 

Entering  rule,  &e,,  on  garnishee,  each 10 

Interrogatories,  every  ten  words                         2 

Notice  to  garnishee 10 

Same  fee  ror  services  not  herein  specially  provided  for  as  for  similar  services. 

The  provisions  of  this  act  shall  apply  to  aldermen,  justfbes  of  the  peace  and  con- 
stables m  the  county  of  Lancaster. 

By  the  act  18  April  1857,  the  fees  for  services  under  the  laws  of  the  United 
States,  are  as  follows,  namely : 

For  certificate  of  protection 50 

For  certificate  of  lost  protection 25 

For  a  warrant «...  25 

For  commitment 25 

Summons  for  seamen  in  admiralty  case 25 

Hearing  thereon,  with  docket  entry 50 

Certificate  to  clerk  of  district  court  to  issue  admiralty  process    ...  25 

constables'  fees. 

Sect.  11.  Executing  warrant  on  behalf  of  the  commonwealth|  for  each  ' 

defendant 50 

Conveying  to  jail,  on  mittimus  or  warrant,  for  each  defendant    ...  50 
Arresting  a  vagrant,  disorderly  person  or  other  offender  against  the  kiws 

(without  process),  and  bnnging  before  a  justice     ....  50 

Levying  a  fine  or  forfeiture  on  a  warrant 80 

Taking  the  body  into  custody  on  mittimwy  where  bail  is  afterwards  entered 

before  the  prisoner  is  delivered  to  the  jailer 50 

Serving  tubpccna 15 

Serving  summons  or  notice  on  referee,  suitor,  master,  mistress  or  apprentice 

personally  or  by  copy,  each 25 

Arresting  on  eapuzs 50 

Taking  bail  bond  on  cc^fnas,  or  for  delivery  of  goods 20 

Notifying  plaintiff,  where  defendant  has  been  arrested  on  capicu,  to  be  paid 

by  plaintiff  .        .        .     ' 20 

Executing  landlord's  warrant,  or  serving  execution 50 

Taking  inventory  of  goods,  each  item 2 

Levying  or  distraining  goods,  or  selling  the  same,  for  each  dollar  not  ezceed- 

'  ing  thirty  dollars 6 

For  each  dollar  above  thirty  dollars 4 

And  half  of  the  commission  shall  be  allowed  where  the  money  is  paid  after 

levy  withotlt  sale ;  but  no  commission  shall,  in  any  case,  be  taken  on 

more  than  the  real  debt. 

Advertising  the  same 50 

Executing  attachment 35 

Copy  of  vendue  paper,  when  demanded,  each  item    .                .        .^    .  j  2 
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Putting  up  notices  of  distress,  at  mansion-house,  or  other  public  phuse  on 

the  premises 20 

Serving  scire  facias  porsonaBjr 20 

Serving  by  leaving  a  copy 20 

Executing  a  bail-piece SO 

Travelling  expenses  in  all  cases,  for  each  mile  circular       ....  6 

Making  returns  to  court 1  50 

Attending  general  elections 2  00 

Attending  special,  township,  ward  or  borough  election        .         .        .        .  8  00 
Same  fees  for  services  not  herein  specially  provided  for  as  for  similar  ser- 
vices. 
The  act  of  1857  gives,  in  addition,  the  following  fees : 
For  appraisement,  and  all  other  services,  under  exemption  act  of  9th  April 

1849    .        .        .        .        : 1  00 

For  serving  precept  and  returning  same  in  landlord  and  tenant  proceeding  25 

Executing  writ  of  possession  and  returning  same 50 

When  the  rent  shall  be  received  from  the  lessee  by  the  constable,  such  commission 
as  is  now  allowed  by  law  on  writs  of  execution. 

11.  Act  3  Fbbbuaey  1865.  Purd.  1391. 

Sect.  1.  The  fees  to  be  received  by  aldermen  in  the  city  of  Philadelphia^  shall 
be  as  follows : 

For  information  or  complaint  on  behalf  of  the  commonwealth  ...  30 
Docket  entry  of  action  on  behalf  of  the  commonwealth  .  •  .  .  25 
Warrant,  mittimus  or  capiaSy  on  behalf  of  the  commonwealth     ...        50 

Writing  an  examination  or  confession  of  defendant 50 

Hearing  in  criminal  cases 50 

Administering  oath  or  affidavit  in  criminal  or  civil  cases    .         .         •         .        10 

Taking  recognisance  in  criminal  case 30 

Transcript  in  criminal  case,  including  certificate         .        .        .         .         .        50 

Entering  judgment  on  conviction  for  fine 60 ' 

Recording  conviction 25; 

Warrant  to  levy  fine  or  forfeiture 30 

Bail-piece  and  return  supersedeas 30 

Discharge  to  jailer 3& 

Entering  discontinuance  in  case  of  an  assault  and  battery  ....  50 
Entering  complaint  of  master,  mistress  or  an  apprentice     ....        30 

Notice  to  master,  mistress  or  apprentice 2^ 

Hearing  parties 50 

Holding  inquisition,  under  bmdlord  and  tenant  act,  or  in  case^of  forcible 

entry,  each  day,  each  justice 2  OQ 

Process,  et  cetera,  to  sheriff,  each  justice 7i 

Recording  proceedings,  each  justice 1  51 

Writ  of  restitution,  each  justice 71 

Warrant  to  appraise  damages 31 

Warrant  to  sell  strays 81 

Warrant  to  appraise  swine 

Receiving  and  entering  return  of  appraisement  of  swine     .... 

Publishing  proceedings  of  appraisers  of  swine 

Entering  action,  in  civil  case 

Summons  or  subpoena 

Capias  in  civil  case 

Every  additional  name  after  the  first,  (all  witnesses'  names  to  be  in  one  sub- 

poena,  unless  separate  subpoenas  be  requested  by  the  parties)  .         .         t 

Subpoena  duces.tecum 

Entering  return  of  summons 

Entering  capias  and  bail-bond 

Every  continuance  of  a  suit 
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Trial  and  judgmeDt  in  case .  50 

Taking  bail  or  plea  of  freehold 25 

Entering  satiBfaction •        •        .  15 

Entering  discontinuance  of  suit 15 

Entering  amicable  suit 50 

Entering  rule  to  take  deposition  of  witnesses 15 

Rule  to  take  depositions 25 

Interrogatories  annexed  to  rule  to  take  depositions 25 

Entering  return  of  rule  in  any  case 15 

Entering  rule  to  refer 15 

Rule  of  reference 25 

Notice  to  each  referee 25 

Entering  report  of  referees  and  judgment  thereon 30 

Written  notice  in  any  case ;  25 

Execution 30 

Entering  return  of  execution 15 

Scire  jiiciat  in  any  case -       ...  35 

Opening  judgment  for  a  re-hearing 25 

Transcript  of  judgment  and  certificate 50 

Return  of  proNoeedings  on  certiorari  or  appeal,  including  recognisances  .  1  00 
Receiving  the  amount  of  a  judgment  and  paying  the  same  oyer,  if  not 

exceeding  ten  dollars 25 

If  exceeding  ten  and  not  exceeding  thirty  dollars 35 

If  exceeding  thirty  dollars 65 

Every  search  service,  to  which  no  fees  are  attached 20 

Affidavit  in  case  of  attachment 30 

Entering  action  in  case  of  attachment 25 

Attachment  in  any  case   ..........  85 

Recognisance 50 

Interrogatories 35 

Rule  on  garnishee 25 

Return  of  rule  on  garnishee      • 25 

Bond  in  case  of  attachment 50 

Bntering  return  and  appointing  freeholders ^    .  25 

Advertisement,  each *  .  25 

Order  to  sell  goods 35 

Order  for  the  relief  of  a  pauper 80 

entering  transcript  of  judgment  from  another  justice  or  alderman     .        •  50 

Order  for  the  removal  of  a  pauper,  each  justice  or  alderman      •        .        .  1  00 

Order  to  seize  goods  for  the  maintenance  of  wife  and  children     ...  50 

Order  for  premium  for  wolf,  fox  or  other  scalps,  to  be  paid  by  the  coun^  .  25 
Every  acknowledgment,  or  probate  of  deed  or  other  instrumei^t  of  writing, 

for  first  name 50 

Each  additional  name,  after  the  first         .        .  * 25 

Taking  and  signing  acknowledgment  of  indenture  of  an  apprentice    •  50 

Assignment  and  making  record  of  indenture 50 

Cancelling  indenture 50 

Comparing  and  signing  tax  duplicates,  each  alderman         ,        ...  75 

Marrying  each  couple,  making  record  thereof,  and  certificate  to  the  parties  5  00 
Certificate  of  approbation  of  two  justices  to  the  binding  as  apprentice  of  a 

person,  by  the  directors  of  the  poor,  each  justice    ....  85 

Certificate  to  obtain  land  warrant 75 

Swearing  or  affirming  county  commissioner,  assessor,  director  of  the  poor,  or 

other  township  officer  or  county  officer,  and  certificate      ...  50 

Administering  oaths  or  affirmations,  in  any  case  not  herein  provided  for      .  25 

Justifying  parties  on  bonds  for  tavern  licenses 1  00 

Entering  complaint,  in  landlord  and  tenant  proceedings,  act  1830       .         .  25 

Issuing  process,  in  landlord  and  tenant  proceedings,  act  1830     ...  25 

Hearing  and  determining  case,  in  landlord  and  tenant  proceedings,  act  1880  50 
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Record  of  proceedings,  in  landlord  and  tenant  proceedings,  act  1830           .  50 

Writ  of  possession  (and  return),  in  landlord  and  tenant  proceedings,  act  1830  50 
When  more  than  one  magistrate  is  required,  in  landlord  and  tenapt  proceed- 
ings, the  above  fees  shall  be  charged  by  each  magistrate ; 

Entering  complaint,  in  landlord  and  tenant  proceedings,  act  1863       .         .  75   i 

Issuing  process,  in  landlord  and  tenant  proceedmgS;  act  1863     .         .         .  73   ! 

Hearing  and  determining  case,. act  1863 1  00  i 

Eecord  of  proceedings,  act  1863 1  50 

Issuing  writ  of  restitution  (and  return),  act  1863 1  00 

The  fees  for  services,  under  the  laws  of  the  United  States,  shall  be  as  follows : 

For  certificate  of  protection 60 

For  certificate  of  lost  protection 25 

Warrant          .         .         .         / 25 

Commitment    .         .         . 25 

Summons  for  seamen,  in  admiralty  case 25 

Hearing  thereon,  with  docket  entry 50 

For  certificate  to  clerk  of  the  district  court,  to  issue  admiralty  process         .  25 

Act  3  Apeil  1866.  Purd.  1428. 

Sect.  1.  The  fees  to  be  received  by  constables  in  the  city  of  Phihidelphia  shall 
be  as  follows : 

For  executing  warrant  on  behalf  of  the  commonwealth      .        .        .         .  1  00 

For  taking  body  into  custody,  or  conveying  to  jail  on  mittimus  or  warrant  1  00 
For  arresting  a  vagrant,  disorderly  person  or  other  offenders  against  the 

laws  (without  process),  and  bringing  before  a  justice               .  7^ 

For  levying  a  fine  or  forfeiture  on  a  warrant 50 

For  serving  auhpcena 50 

For  taking  the  body  into  custody  on  mittimiu,  where  bail  is  afterwards 

entered  before  the  prisoner  is  delivered  to  the  jailer                .         .  1  00 
For  serving  summons,  notice  on  referee,  suitor,  master,  or  mistress  or 

apprentice,  personally,  each    . 50 

For  serving  by  leaving  a  copy 50 

For  executing  attachment  personally 50 

For  arresting  on  capias 1  00 

For  taking  bail-bond  on  capias^  or  for  delivery  of  goods     .        .         .         .  50  I 
For  notifying  plaintiff,  where  defendant  has  been  arrested  on  capias,  to  be 

paid  by  plaintiff 25 

For  executing  landlords'  warrants 50  ' 

For  taking  inventory  of  goods  (each  item) 2 

For  levying  or  distraining  goods  and  selling  the  same,  for  each  dollar,  not 

exceeding  one  hundred  dollars 3 

And  for  each  dollar  above  one  hundred  dollars 2 

And  one-half  of  said  commission  shall  be  allowed  where  the  money  is  paid 
after  levy,  without  sale,  4>ut  no  commission  shall,  in  any  case,  be 
taken  on  more  than  the  real  debt,  and  then  only  for  the  money 
actually  received  by  the  constable  and  paid  over  to  the  creditor ; 

For  advertising  the  same 1  00  ' 

For  copy  of  vendue  paper,  when  demanded  (each  item)      .                          .  2 
For  putting  up  notice  ^of  distress  at  mansion-house,  or  at  any  other  place  on 

the  premises 25  ' 

For  serving  scire  facias  personally 50  | 

For  serving  by  leaving  a  copy                                     .        .        .                 ,  50  I 

For  executing  bail-piece .         .  1  00  | 

For  travelling  exposes,  on  an  execution  returned  nttUa  bona  and  non  ett 
inventus,  where  the  constable  has  been  at  the  defendant's  last  resi- 
dence, each  mile  circular 1(^ 

For  travelling  expenses  in  all  other  cases,  each  mile  circular       .        .         .  It 

For  executing  order  for  the  removal  of  a  pauper        .         .        .         .         .  7S 

For  travelling  expenses  in  said  removal,  each  mile  circular  ^  byGoO^lc  •  If 
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For  serving  execation •        .  50 

For  serving  execution  on  a  writ  of  restitution 2  00 

For  serving  execution  on  a  writ  of  possession 2  00 

For  serving  summons  in  landlord  and  tenant  proceedings    .        •        .        •  1  00 

For  serving  notice  iu  landlord  and  tenant  proceedings        ....  50 

For  taking  inventory  of  goods  on  an  execution  (each  item)         ...  2 

For  serving  search  warrant 1  00 

For  serving  capicu  execution 1  00 

Constable  and  appraisers,  personally,  each  one  dollar  on  appraisement         .  1  00 

m.  The  fees  of  aldermen,  justices  and  constables  upon  commitments  to  a  house 
of  refuge,  are  fixed  by  the  act  21  April  1855,  (Purd.  468,)  as  follows : — 

To  any  constable  or  officer  for  arresting  the  person  committed     ...  50 

To  the  alderman  or  justice  of  the  peace  directing  the  commitment     .         .  50 
To  the  constable  or  other  officer  delivering  the  person  committed,  pursuant 

to  such  commitment,  at  the  proper  house  of  refuge  .  1  00 
With  mileage  at  the  rate  of  five  cents  circular  for  all  distances  travelled : 
sud  fees  and  mileage  to  be  paid  by  the  county  in  which  the  commit- 
ment 18  made:  Provided^  That  no  allowance  for  mileage  shall  be 
made,  unless  the  distance  travelled  shall  exceed  seven  circular 
miles. 


lY.  The  act  28  March  1814,  provides  that  it  shall  and  may  be  lawful  for  any  (/ 

penon  to  refuse  payment  of  fees  to  any  officer  who  will  not  maxe  out  a  bill  of  par- 
tKulars,  as  prescribed  by  this  act,  signed  by  him,  if  required ;  and  also  a  receipt  oi 
discharge,  signed  by  him,  of  the  fees  paid.   Purd.  478. 

The  act  lo  March  1816,  provides  that  in  all  cases  where  any  sheriff  or  constable, 
npoQ  any  execution  to  him  delivered  to  be  executed,  shall  not  sell  either  real  oi 
personal  estate  for,  or  recover  and  receive,  the  whole  amount  of  the  debt  and  interest 
aeDtiooed  in  any  such  execution,  he  shall  be  allowed  to  receive,  take  or  retain  com- 
missioDs  or  poundage  on  the  amount  of  the  sum  by  him  actually  recovered  or  received, 
and  DO  more.   Purd.  473. 

By  act  22  February  1821,  all  officers  whose  fees  are  regulated  by  that  act,  or  by 
fthe  act  of  1814,  are  required  to  make  fair  tables  of  their  respective  fees,  and  to 
publish  and  keep  up  the  same,  in  some  conspicuous  place,  iu  their  respective  offices, 
wr  the  inspection  of  all  persons  having  business  therein,  under  a  penalty  of  ten 
doUars  to  any  person  aggrieved,  with  double  the  amount  of  any  excess  of  iees  paid 
bjr  such  person  to  him.  Purd.  473.  The  same  act  provides  that  it  shall  be  lawM 
NT  the  recorder  of  deeds  and  register  of  wills  to  receive  the  fees  for  recording  the 
me  at  the  tame  the  deed  or  deeds,  will  or  wills,  are  left  at  his  office  for  recording. 
Bid. 

The  act  24  April  1829,  authorizes  justices,  on  the  issuing  of  an  execution,  to 
bdoree  thereon  for  collection  the  fees  for  the  return  thereof,  as  well  as  for  issuing 
the  same.  Purd.  602.  And  by  act  11  April  1850,  it  b  provided  that  nothing  in 
the  act  of  1814  shall  be  deemed  to  impose  on  any  sheriff,  deputy-sheriff  or  con- 
itahle,  any  penalty  for  taking  the  fee  for  service  or  copy  of  any  writ  of  summons, 
Mother  original  process,  at  the  time  of  receiving  such  process  to  be  served.  Purd. 
473. 

It  seems  the  plaintiff*  is  liable  to  the  officers  for  their  fees  where  they  cannot  be 
pneoied  from  the  defendant.  4  B.  147. 

An  indictment  [or  a  civil  proceeding]  against  a  justice  of  the  peace  for  refusing 
J  copy  of  his  proceedings,  ought  to  state  a  previous  tender  of  his  fee  for  that 
lerviee;  and  the  want  of  it  is  fatal.   5  S.  &  R.  373.   5  P.  L.  J.  426. 

A  justice  of  the  peace  who  has  entered  two  judgments  in  the  same  suit,  is  not 
Mthied  to  two  trial  fees,  if,  on  the  first  day  of  entering  judgment,  the  defendant 
VIS  not  present,  and  the  phuntiff  was  willing  to  continue  the  case ;  the  utmost  limit 
ftftirhieh  his  right  could  extend,  would  be  to  demand  compensation  for  investigating 
:Ae  plaintiff's  claim,  and  entering  judgment  by  default,  for  which  the  fee-bill  allows 
W 12}  cents.  «(  P.  R.  519.  ''I  incline  to  the  belief  that  a  justice  may,  in  some 
(ases,  charge  two  judgment  fees :  as  in  case  of  a  judgment  by  default,  opened  for 
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a  rehearing,  and  judgment  again  rendered  on  trial;  a  defenoe  Itaying  been  made." 
Per  RoGKBS,  J.  Ibid. 

Tlie  act  21  March  1772,  which  requires  notice  in  writing  to  be  given  to  a  justice, 
thirty  dars  before  suine  out  a  writ  against  him,  for  anything  done  in  the  ezecatkNi 
of  his  office,  should  be  Uberally  construed  for  the  protection  of  justices  of  the  peaoe^ 
4B.  24. 

The  notice  to  a  justice  of  an  intended  suit  for  the  penalty  for  taking  greater  feci 
than  the  law  allows,  need  not  specify  the  amount  of  fees  which  the  justice  migfat 
legally  have  taken.  17  S.  &  R.  75. 

Nothing  less  than  a  tender  of  fifty  dollars,  the  amount  of  a  penalty  upon  a  jostictt 
of  the  peace  for  taking  illegal  fees,  is  sufficient  amends,  and  available  as  a  defence. 
7  W.  491. 

The  recorder  of  deeds,  under  the  fee-bill  of  28  March  1814,  can  only  charge  37} 
cents  for  a  certificate  and  seal,  and  cannot  add  to  it  the  charge  of  12}  cents  for  a 
search  to  enable  him  to  give  the  certificate.  If  he  exact  payment  for  the  latt«r 
charge,  he  incurs  the  penalty  of  fifty  dollars  imposed  by  the  26th  section  of  the 
before-mentioned  act  of  assembly.  4  R.  162. 

There  is  nothing  in  the  fee-bill  that  allows  a  sheriff  or  constable  costs  for  employ- 
ing a  watchman  to  take  charge  of  property ;  and  when  objected  to  by  the  defendant 
on  an  execution,  it  must  be  disallowed.   2  P.  113. 

A  justice  of  the  peace,  in  a  criminal  case,  can  only  charge  for  one  reoognisanoe 
from  the  defendant  and  his  surety,  and  one  from  the  prosecutor  and  his  witnesses. 
1  Ash.  110.   17S.&R.  76. 
-^  He  is  entitled  to  a  fee  for  a  recognisance  for  a  further  hearing.   Wood  v.  EUdn- 

ton,  Com.  Pleas,  Phila.,  8  December  1847. 

On  binding  over  a  defendant,  he  has  no  right  to  take  from  him  any  fees,  beyond 
those  for  the  recognisance,  and  the  commitment  and  $upersedea$;  and  then  only,  if 
such  services  be  actually  performed.   5  P.  L.  J.  457. 

He  is  not  liable  to  the  penalty  for  taking  illegal  fees,  in  consequence  of  baring 
charged,  in  hb  bill  of  particulars,  for  an  execution,  the  aggregate  sum  allowed  mri 
an  execution  and  return,  if  intended  to  include  both  services.  McHenry  v.  Wliite^ 
Com.  Pleas,  Phila.  1  December  1847. 

A  justice  is  only  entitled  to  a  fee  of  20  cents,  for  a  copy  of  the  proceeding  in  a 
-f        case  before  him ;  Und  if  he  charge  or  demand  a  greater  amount,  he  renders  huaself 
liable  to  the  penalty  for  taking  illegal  fees.   9  C.  190 

A  constable,  for  serving  a  subpoena  ^m  the  court,  is  entitled  to  the  same  fee  ai 
the  sheriff;  for  in  such  case,  he  acts  as  a  sheriff's  officer.   1  Br.  274. 

By  act  12  Mardh  1870,  witnesses  before  justices  of  the  peace  are  to  receive  fif^ 
cents  per  diem  in  Delaware  county.     P.  L.  412. 
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fftmalt. 


Act  8  February  1819.  Purd.  86. 

Sect.  1.  No  female  shall  be  arrested  or  imprisoned,  for  or  by  reason  of  any  debt 
QQDtraeted  after  the  passing  of  this  act. 

Thb  proYision  as  to  the  exemption  of  females  from  imprisonment  for  debt,  was 
i^nacted  by  the  6th  section  of  the  act  of  18th  June  1836.   P.  L.  578. 

Women  are  not  relieved  from  arrest  for  debt  by  the  act  of  12th  July  1842,  but 
by  that  of  1819;  and  therefore,  a  warrant  of  arrest  cannot  issue  against  a  fbmale 
under  the  act  of  1842.  Morris  v,  Hofheimer,  District  Court,  Phila.,  6  June 
1860.  MS.  Nor  can  an  attachment  be  issued  against  a  female  trustee  to  compel 
payment  of  the  trust  funds  in  her  hands.   1  Ash.  878. 


fftmt  §t)Olt  ©ralrer. 


L  Who  to  be  deemed  feme  sole  trader.  to  be  feme  sole  traders, 

n.  Wben  married  women  may  be  decreed     III.  Judicial  decisions. 

I.  Act  22  February  1718.  Purd.  474. 

SscT.  1.  Where  any  mariners  or  others  are  gone  or  hereafter  shall  go  to  sea, 
karing  their  wives  at  shop  keeping,  or  to  work  for  their  livelihood  at  any  other 
trade  in  this  province,  all  such  wives  shall  be  deemed,  adjudged  and  taken,  and  are 
hereby  decLued  to  be,  Bs/eme  sole  traders;  and  shall  have  ability  and  by  this  act 
tfe  enabled  to  sue  and  be  sued,  plead  and  be  impleaded  at  law  in  any  court  or  courts 
of  diis  province,  during  their  husbands'  natural  lives,  without  naming  their  bus- 
bands  in  such  suits,  pleas  or  actions ;  and  when  judgments  are  given  against  such 
wives,  for  any  debts  contracted,  or  sums  of  money  due  from  them,  since  their 
hoabands  left  them,  executions  shall  be  awarded  against  the  goods  and  chattels  in 
the  poflseasion  of  such  wives,  or  in  the  hands  or  possession  of  others  in  trust  for 
them,  and  not  against  the  goods  and  chattels  of  their  husbands ;  unless  it  may 
^pear  to  the  court,  where  wose  executions  are  returnable,  that  such  wives  have, 
OBt  of  their  separate  stock  or  profit  of  their  trade,  paid  debts  which  were  contracted 
bj  their  husbands,  or  laid  out  money  for  the  necessary  support  and  maintenance  of 
themselves  and  children,  then  and  in  such  case  execution  shall  be  levied  upon  the 
estate,  real  and  personal,  of  such  husbands,  to  the  value  so  paid  or  laid  out,  and  no 
BHure. 

n.  Act  4  May  1855.  Purd.  474. 

Skot.  2.  Whensoever  any  husband,  from  drunkenness,  profligacy  or  other  cause« 
shaO  neglect  or  revise  to  provide  for  his  wife,  or  shall  desert  her,  she  shall  have  all 
the  rights  and  privileges  secured  to  h/eme  sole  trader,  under  the  act  of  the  22 d  of 
February  1718,  entitled  <<  An  act  concerning /me  sole  traders,"  and  be  subject  as 
therein  provided,  and  her  property,  real  and  personal,  howsoever  acquired,  shall  be 
Bobject  to  her  free  and  absolute  disposal  during  life,  or  by  will,  without  anyiiability 
to  be  interfered  with  or  obtained  by  such  husband,  and  in  case  of  her  intestacy 
ihali  go  to  her  next  of  kin,  as  if  he  were  previously  dead. 

Sicr.  3.  Whensoever  any  husband  or  Ikther,  from  drunkenness,  profligacy  or  other 
cause,  shall  neglect  or  refuse  to  provide  for  his  child  or  children,  the  mother  of  such 
^ildren  shall  have  all  the  rights  and  be  entitled  to  claim,  and  be  subject  to  all  tlie 
Katies  reciprocally  due  between  a  father  and  his  children,  and  she  may  place  them 
at  employment  and  receive  their  earnings,  or  bind  them  to  apprenticeship  without 
^  ioterferenoe  of  such  husband,  the  same  as  the  father  can  now  do  by  law :  Pro- 
nded  always,  That  she  shall  afford  to  them  a  good  example,  and  properly  educate 
and  maintain  them  according  to  her  ability :  And  provided^  That  if  the  mother  be 
of  QBsaitable  character  to  be  intrusted  as  aforesaid,  or  dead,  the  proper  court  may 
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appoint  a  guardian  of  sucli  children)  who  shall  perform  the  dnties  aforesaid,  and 
apply  the  earnings  of  such  children  for  their  maintenance  and  education. 

Seot.  4.  That  creditors,  purchasers  and  others  may,  with  certainty  and  safety, 
transact  business  with  a  married  woman  under  the  circumstances  aforesaid;  she 
may  present  her  petition  to  the  court  of  common  pleas  of  the  proper  county,  setting 
forth  under  affidavit  the  fiicts  which  authorize  her  to  act  as  aforesaid,  and  if  sob- 
tained  by  the  testimony  of  at  least  two  respectable  witnesses,  and  the  court  be  satis- 
fied of  the  justice  and  propriety  of  the  application,  such  court  may,  upon  such 
notice  as  they  may  direct,  make  a  decree  and  grant  her  a  certificate^  that  she  shall 
be  authorized  to  act,  have  the  power  and  transact  business  as  hereinbefore  provided; 
and  such  certificate  shall  be  conclusive  evidence  of  her  authority,  until  revoked  by 
such  court  for  any  &ilure  on  her  part  to  perform  the  duties  by  this  act  made 
incumbent  upon  her,  which  may  be  ascertained  upon  the  petition  of  any  next  friend 
of  her  children. 

in.  There  is  nxifrmt  toU  trading  in  Pennsylvania,  but  such  as  falls  within  the 
acts  of  assembly.  .6  W.  &  S..346  . 

A  married  woman  cannot  claim  the  itatM  of  9^  feme  9ole  trader,  under  the  act  of 
1855,  unless  she  has  been  so  decreed  by  the  proper  court.   3  Phila.  R,  508. 

A  friend  of  a  family  (the  husband  being  insolvent)  may  furnish  money  to  the 
wife,  in  trust,  to  be  employed  in  business  for  the  benefit  of  uie  family,  the  husband 
acting  as  agent,  without  exposing  the  property  to  the  creditors  of  ^e  husband.  1 
Wr.  247.  And  a  stranger  may  purchase  the  husband's  stock  in  trade,  at  a  judicial 
sale,  and  make  gift  of  it  to  the  wife,  with  like  effect.   19  Leg.  Int.  204. 

But  where  a  merchant  failed  in  business  and  became  insolvent,  and  after  his 
failure  and  insolvency,  his  wife  commenc^  business  in  her  own  name,  purchasing 
goods,  at  first,  on  the  indorsements  and  guarantees  of  her  husband's  father,  and 
continued  the  business  for  some  years  with  capital  loaned  to  her  by  the  same  party, 
the  husband  transacting  all  the  business  in  the  wife's  name ;  it  was  held,  that  tbe 
stock  of  goods  so  held  in  the  wife's  name  was  liable  to  execution  at  the  suit  of  the 
husband's  creditors.    11  C.  875. 

A  feme  sole  trader  may  be  sued,  without  naming  her  husband,  for  debts  con- 
tracted, either  in  the  course  of  her  trade,  or  for  the  maintenance  of  herself  and 
children,  whether  the  same  be  by  special  contract,  or  by  specialty.     2  S.  &  R.  189. 

And  she  can  maintain  an  action  in  her  own  name,  for  a  distributive  share  of  her 
ancestor's  estate.   2  Br.  193. 

A  deserted' wife  who  has  been  decreed  a  feme-sole  trader,  under  the  act  of  1855, 
cannot,  by  a  conveyance  of  her  real  estate,  divest  her  husband's  estate  as  tenant: 
by  the  curtesy.    2  JBrewst.  302. 


JFenas^ 


£.  How  fenoes  to  be  construoted.  IIL  Penalty  for  maliciously  deetroyiagfenoei. 

11.  Division  fences.  lY.  Authorities  and  decisiona. 

I.  Act  OP  1700.  Purd.  475. 

SsOT.  1.  All  cornfields  and  grounds  kept  for  inclosures,  witihin  the  said  province 
and  counties  annexed,  shall  be  well  fenced,  with  fence  at  least  five  feet  high,  of 
sufficient  rail  or  logs,  and  close  at  the  bottom;  and  whosoever  not  having  their 
ground  inclosed  with  such  sufficient  fence  as  aforesaid,  shall'  hurt,  kill  or  do  damage 
to  any  horse,  kine,  sheep,  hogs  or  goats  of  any  other  persons,  by  hunting  or  driving 
them  out  of  or  from  said  grounds,  shall  be  liable  to  miuce  good  dl  damages  sustained 
thereby  to  the  owner  of  the  said  cattle. 

n.  Act  11  March  1842.  Purd.  475. 
Sect.  3.  When  any  two  persons  shall  improve  knds  adjacent  to  each  other,  or 
where  any  person  shall  inclose  any  land  adjoining  to  another's  land  already  fenced 
in  so  that  any  part  of  the  first  person's  fence  becomes  the  partition  fence  between 
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them,  in  both  these  oasee  the  charge  of  such  division  fence,  so  far  as  is  inclosed  on 
both  sides,  shall  be  equally  borne  and  maintained  by  both  parties. 

Sbot.  4.  On  notice  given,  the  said  [fence]  viewers  shall,  within  five  days  there 
after,  view  and  examine  any  line  fence  as  aforesaid,  and  shall  make  ont  a  certificate 
in  writing,  setting  forth  whether  in  their  opinion  the  fence  of  one  has  been  already 
built,  is  sufficient,  and  if  not,  what  proportion  of  the  expense  of  building  a  new  or 
repairing  the  old  fence,  should  be  borne  by  each  party,  and  in  each  case  they  shall 
set  forth  the  sum  which  in  their  judgment  each  party  ought  to  pay  to  the  other,  in 
case  he  shall  repair  or  build  his  proportion  of  the  fence,  a  copy  of  which  certificate 
shall  be  delivered  to  each  of  the  parties;  and  the  said  viewers  shall  receive  the  sum 
of  one  dollar  for  every  day  necessarily  spent  by  them,  in  the  discharge  of  their 
duties,  which  they  shall  be  entitled  to  receive  from  the  delinquent  party,  or  in  equal 
soma  from  ea^h,  as  they  shall  decide  to  be  just. 

Sect.  5.  If  the  party  who  shall  be  delinquent  in  making  or  repiuring  of  any  fence, 
shidl  not,  within  ten  days  after  a  copy  of  the  certificate  of  the  viewers  shall  have 
been  delivered  to  him,  proceed  to  repair  or  build  the  said  fence,  and  complete  the 
same  in  a  reasonable  time,  it  shall  be  lawful  for  the  parties  aggrieved  to  repair  or 
build  the  said  fence;  and  he  may  bring  suit  before  any  justice  of  the  peace  or  alder- 
man against  the  delinquent  party,  and  recover  as  in  other  actions  for  work,  labor, 
service  done  and  materials  found,  and  either  party  may  appeal  from  the  decision  of 
the  justice  or  alderman,  as  in  other  cases. 

Sect.  6.  The  said  viewers  shall  not  be  called  out  to  view  any  fence  between  the 
1st  day  of  November  and  the  1st  day  of  April  of  the  next  year. 

Sect.  7.  If  any  viewer  shall  neglect  or  refuse  to  perform  any  duty  herein 
enjoined  upon  him,  he  shall  pay  for  each  such  neglect  or  refusal  the  sum  of  three 
dollars,  to  be  recovered  by  the  party  aggrieved  as  debts  of  a  like  amount  are  re- 
coverable. 

Sect.  8.  A  majority  of  the  viewers  in  each  township  shall  be  a  quorum,  and 
shall  have  power  to  do  all  the  duties  herein  assigned.(a) 

Act  23  March  1865.  Purd.  1387. 

Sect.  1.  If  any  person  or  persons,  from  and  afler  the  passage  of  this  act,  shall, 
maliciously  or  wantonly,  break  or  throw  down  any  poet  and  rail  or  other  fence, 
erected  for  the  inclosure  of  land,  or  shall  carry  away,  break  or  destroy  any  post, 
rail  or  other  material,  of  which  such  fence  was  built,  inclosing  any  lots  or  fields 
within  the  commonwealth,  such  person  or  persons  so  offending  shall  be  guilty  of  a 
misdemeanor,  and  on  conviction,  shall  be  sentenced  to  pay  a  fine  not  exceeding  fifty 
dollars,  one  half  thereof  to  be  paid  to  the  informer,  on  conviction  of  the  offender  or 
offenders,  the  other  half  to  the  support  of  the  poor  of  such  county,  township, 
borough  or  ward  where  the  offence  has  been  committed,  with  costs  of  prosecution, 
or  to  undergo  an  imprisonment  not  exceeding  six  months,  or  both  or  either,  at  the 
discretion  of  the  court. 

IV.  The  duties  of  fence  viewers  are  to  be  performed  by  township  and  borough 
auditors.  Purd.  475^  It  is  not  essential,  that,  in  addition  to  their  oath  as  auditors, 
they  should  take  an  official  oath,  as  fence  viewers.   8  H.  188. 

One  of  the  owners  of  adjacent  unimproved  lands  cannot  call  upon  the  other  to 
contribute  to  the  charge  ^  a  division  fence  between  them.   8  C.  65. 

An  occupant  is  not  bound  to  join  in  a  division  fence ;  he  may  set  his  fence,  if 
it  please  him,  not  on  the  line  of  division,  but  within  it;  and  if  his  neighbor  ex- 
tend his  fence  across  the  line  to  join  it,  it  is  a  trespass.  2  Barr  488. 

So,  a  part^  who,  on  the  destruction  of  a  partition  fence,  by  accident,  recedes  from 
the  former  Ime,  and  erects  a  fence  on  his  own  land,  is  not  bound  to  maintain  the 
former  fence.   2  Barr  126.   6  H.  867. 

Either  owner  of  adjoining  lands  may,  at  pleasure,  erect  .a  partition  fence,  and  the 
occupation  of  his  neighbor's  land  for  that  purpose  is  not  adverse ;  when  the  charge 
assessed  by  the  fence  viewers  is  answered,  it  becomes  common  property.  2  Barr 
488.  Where  there  is  only  a  line  between  the  lands  of  parties,  each  has  a  right  to 
iosbt  upon  a  common  partition  fence  along  it.   3  C.  95.  ^  . 

(a)  See  acts  11  March  1862,  Pard.  1276 ;  Pard.  1607,  as  to  fences  ana  fence  viewers  m 
22  Biarch  1865,  Pard.  1394  ;  and  6  May  1870,     Philadelphia. 
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The  act  of  1842,  does  not  entitle  a  land-owner  to  fire  days'  notice,  preyioas  to  tlie 
meeting  of  the  fence  viewers:  bat  five  days'  notice. most  be  given  to  the  viewers. 
8  H.  138. 

The  owner  is  entitled  to  nodoe  of  the  meeting  of  the  viewers;  but  watat  of  notice 
cannot  be  alleged,  if  he  were  present  at  the  view,  without  objecting  to  the  omisBion 
to  give  him  previoos  notice  of  it.  Ibid. 

The  certificate  of  Uie  viewers  is  not  invalid,  because  it  may  require  oral  testi- 
mony to  sustain  it.  But  if  it  be  void  for  uncertainty,  the  party's  remedy  is  not 
gone ;  he  may  still  recover  for  work  and  labor  in  erecting  the  defendant's  portion 
of  the  fence,  by  proving  otherwise  its  necessity  and  value.  Ibid. 

No  appeal  lies  from  the  decision  of  the  fence  viewers.   11  H.  37. 
^\     Where  there  is,  in  fact,  a  partition  fence,  the  duty  of  contribution  to  maintaia 
Ky  '//^^  exists;  and  neither  party  can  excuse  himself  from  this  duty  by  alleging  that  tlie ! 
\j^  \^'  line  is  in  dispute.     The  jurisdiction  of  a  justice,  under  the  fence  law,  to  eDforoe 
contribution,  is  not  ousted,  by  raising  a  question  of  title  to  the  land.   1  C.  78. 

The  removal  of  a  fence  under  a  claim  of  right,  is  not  within  the  purview  of  the 
act  of  14th  AprU  1851.  2  C.  187. 

The  act  of  1700  does  not  require  the  owner  of  land,  inclosed  by  an  insufficient  fence, 
to  permit  trespassing  cattle  to  remain  in  his  fields ;  it  only  gives  damages  to  the  owner , 
of  the  cattle  for  any  injury  done  to  them,  in  driving  them  out  of  the  other  party's 
grounds.     If  he  drive  them  into  the  highway,  without  injury,  he  is  not  responsibb  j 
for  any  damage  they  may  subsequently  sustain  without  his  default    8  G.  65.  j 

A  railroad  company  is  not  bound  to  fence  its  road  against  trespassing  cattletj 
An  owner  of  cattle  suffered  to  go  at  large,  and  which  are  killed  or  injoried  oo  t  J 
railway,  has  no  recourse  against  the  company,  or  its  servants ;  on  the  contrary,  htei 
may  l>e  liable  for  the  damage  done  by  them  to  the  company  or  the  passengers.  V 
H.  298.   See  6  0.  240-1. 

Where  one  parly  insists  upon  a  partition  fence  bein^  made,  and  makes  his  share 
of  it,  and  the  other,  refusing  to  put  up  his  part,  is  mjured  by  the  cattle  of  tha  { 
other  going  upon  his  land,  in  consequence  of  the  fence  not  being  made,  the  injmy 
heme  the  result  of  his  own  negligence,  he  cannot  maintain  an  action  for  the  dam- 
age thereby  sustained.  3  0.  95. 

A  division  fence  between  adjoining  owners  of  land,  of  more  than  twenty-ona| 
years'  standing,  although  crooked,  constitutes  the  line  between  them,  even  though 
^  the  deeds  of  both  parties  call  for  a  straight  line  between  acknowledged  pointa  f 

^  0.149. 

^  Improved  lands  must  be  fenced,  in  order  that  the  owner  may  recover  for  damp' 

ages  done  by  stray  cattle.    5  P.  F.  Sm.  227.  , 
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JFerries. 

Catting  a  ferry-rope  made  penal,  and        11.  Information  and  warrants  against  Tio- 
ihe  owners,  on  request,  to  sink  their  lators  of  this  law. 

ropes,  to  allow  Tessels  to  pass.  III.  Flats  with  sails  to  strike  their  masts. 

I.  Act  8  Fbbruaby  1766.  Puitl.  476. 

8ici.  1.  Provides  that  any  person  who  shall  out  any  rope  stretched  across  any 
rer  or  creek  in  the  commonwealth,  which  is  used  in  drawing  the  boats  carrying 
iTelkrs  oyer  the  sune,  shall,  on  conviction,  forfeit  and  pay  ten  pounds,  one-nali 
ihe  owner  of  the  rope  so  cut,  and  the  other  half  to  the  guardians  of  the  poor. 
\  prevent  obBtructions  from  such  ropes,  the  ownerSi  or  ferrymen  who  shall  neglect 
refuse  to  slacken  and  sink  them  when  required  to  permit  any  vessel  to  pass,  shall, 
ooDTiction,  forfeit  and  pay  ten  pounds. 

n.  Informations  and  wabbants. 

INFORMATION  FOB  CUTTING  THB  lOFB  OF  A  FBRBT. 

)NSOE  COUNTY,  ss. 

I  information  of  B.  J.,  of  Monroe  county,  yeoman,  taken  on  oath  before  J.  R.,  one 
the  jutioes  of  the  peace  in  and  for  the  said  county,  the  10th  day  of  April,  Anno  Domini 
iO,  who  saith,  that  on  the  8th  of  April  inst.,  he  was  standing;  on  the  west  side  of  Muddy 
wk,  in  the  said  county,  opposite  to  the  ferry-house  of  T.  0.,  and  saw  a  certain  J.  H., 
the  same  county,  laborer,  with  an  axe  cut  the  rope  stretched  across  the  said  creek  at 
nid  ferry,  ana  used  in  drawing  the  boats  carrying  travellers  over  the  same.  And 
ther  saith  not.  (Signed,)  B.  J. 

^m  and  subscribed  before  J.  R.,  Justice  of  the  Peace. 

WAKBANT  FOB  CUTTINO  A  FBBRT  ROFl. 

^NBOE  COTJNTF,  m. 

The  Coamonwealih  of  Pennsylvaniat 

0  the  Constable  of  the  Township  of  U M ,  in  the  county  of  Monroe,  greeting . 

Fhbuas,  B.  J.,  of  Monroe  county,  yeoman,  hath  this  day  made  oath  befbre  J.  R.,  one 
mr  jostices  of  the  peace  in  and  for  the  said  county,  that  on  the  8th  of  April  inst.  he 

1  standing  on  the  west  side  of  Muddy  Creek,  in  the  said  county,  oppnosite  to  the  ferry- 
ie  of  T.  C.,  and  saw  a  certain  J.  H.,  of  the  same  oounty,  laborer,  with  an  aze  cut  the 
t  stretched  across  the  said  creek,  at  the  said  ferry,  and  used  in  drawing  the  boats  carry- 
tniTellers  over  the  same.    You  are,  therefore,  hereby  commanded  to  take  the  said  J.  M. 

bring  him  before  the  said  J.  R.  forthwith,  to  answer  the  said  charge,  and  furtl^r  to 

dealt  with  according  to  law.    Witness  the  said  J.  R.,  at  U— -  M township  afore- 

'  the  10th  day  of  April,  a.  d.  1860.  J.  R.,  Justice  of  the  Peace,    [seal.] 

ron.— The  defendant  beine  brought  before  the  justice  must  be  dealt  with  as  other 
MAS  charged  with  penal  offences.  He  must  be  discharged,  give  bail  for  his  appear- 
B,  or  be  committed  to  prison,  and  the  witnesses  bound  to  appear  and  give  evidence  at 
next  session  of  the  court  of  quarter  sessions  of  the  proper  county. 

INFORMATION  AGAINST  TEX  KBBFEB  OF  A  FEBET. 

)in:OOMEBT  COUNTY,  w. 

information  and  complaint  of  A  B.,  of  Montgomery  county,  miller,  taken  upon  his 
Dm  siBrmation  before  J.  K.,  one  of  our  justices  of  the  peace  in  and  for  the  said  county, 
lOch  day  of  April,  a.  d.  1860,  who  saith'  that  on  the  8th  day  of  April  inst.  he  was 
ii^  down  the  river  Schuylkill  in  a  shallop  loaded  with  grain,  that  when  he  came 
Bsite  to  the  ferry  owned  and  occupied  by  T.  C,  he  request^  the  said  T.  C.  to  slacken 
sink  the  rope  extended  across  the  said  riyer  at  the  ferry  aforesaid,  in  such  manner  as 
Dtble  him  Uie  said  A.  B.  to  pass  with  his  shallop  in  safety,  but  that  the  said  T.  C. 

ttliitely  refused  so  to  do.    Ana  further  saith  not.  (Signed,)        A.  B. 

Afirmed  and  subscribed  before  J.  R.,  Justice  of  the  Peace. 

WABBANT  AGAINST  THE  KBSPEB  OF  A  FEBBT. 

}NTOOMEEY  COUNTY,  m. 

.  The  Oonimoawealth  of  Pennsylvania, 
'o  the  Constable  of  the  Township  of  U M ,  in  the  County  of  Montgomery, 
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Whereas,  A.  B.,  of  Montgomery  coanty,  miller,  hath  this  day  npon  his  solemDaffimiatinn 
before  J.  R.,  one  of  our  justices  of  the  peace  in  and  for  the  said  oounty,  declared  that  on 
the  8th  day  of  April  instant  he  was  coming  down  the  riyer  Schuylkill  with  a  shallop 
loaded  with  grain,  that  when  he  oame  opposite  to  the  ferry  owned  and  ocouped  by  T.  C^ 
he  requested  the  said  T.  G.  to  slacken  and  sink  the  rope  extended  across  the  said  lirer  at 
the  ferry  aforesaid,  in  such  manner  as  to  enable  him,  the  said  A.  B.,  to  pass  with  his 
shallop  in  safety,  but  that  the  said  T.  G.  absolutely  refused  so  to  do.  These  are,  thers- 
fore,  to  require  you  to  take  the  said  T.  6.,  and  bring  him  before  the  said  J.  R.  forthwith, 
to  answer  the  said  charge,  and  to  be  dealt  with  according  to  law.    Witness  the  ssid  J.h 

R.,  at  U M aforesaid,  the  10th  day  of  April,  a.  d.  1860. 

J.  R.,  Justice  of  the  Peace,    [seal.] 


Note. — ^The  defendant  bein(j  brought  before  the  justice  is  to  be  dealt  with  in  the  t 
manner  as  in  the  case  of  cuttmg  the  ferry  rope,  respect  being  had  to  the  eridenoe  pro* 
duoed. 

m.  Act  8  Febbuaet  1766.  Pord.  476. 

Sect.  2.  All  flats  or  boats  passing  up  and  down  any  river  or  creek,  if  navigated 
by  sails,  shall  have  their  masts  to  strike  or  take  down  when  legally  required,  so  as 
to  facilitate  the  navigation  of  said  river  or  creek,  under  a  penaltv  of  ten  pounds, 
to  be  recovered  and  applied  as  directed  in  the  1st  section. 

INFORMATIOBT  AGAINST  THE  MASTER  OF  A  SAIIrBOAT. 

MONTGOMERY  COUNTZ  «• 

The  information  and  complaint  of  A.  B.,  of  Montgomery  county,  yeoman,  taken  upon  oath 
before  J.  R.,  one  of  our  justices  of  the  peace  in  and  for  the  said  oountrr,  the  tenth  dajr  of 
April,  Anno  Domini  1860,  who  siuth  that  he  is  the  owner  of «  certain  ferry  upon  the  riTsr 
Scouylkill,  in  the  said  county,  and  hath  a  rope  stretched  across  the  same,  used  in  drawiag 
the  tioats  carrying  travellers ;  that  this  morning  G.  D.,  of  Beirks  counter*  yeoman,  psasbg 
down  the  said  river  with  a  boat  navigated  by  sails,  did  not  require  him,  the  said  A  &» 
to  ndse  or  sink  the  said  rope,  but  passed  on  without  taking  down  and  striking  the  mait 
of  the  said  boat,  wherebv  the  rope  of  the  said  A.  B.  was  broken  and  destroyed,  to  hii ! 
great  damage.    And  furtner  saith  not.  (Signed,)  A.  B. 

Sworn  and  subscribed  before  J.  R.,  Justice  of  the  Peace. 

WARRANT. 

MONTOOMERT  COUNTY,  ss. 

The  Gommonwealth  ef  PeBiisylvaiiia« 

To  the  Gonstable  of  the  Borough  of  N ,  in  the  Gounty  of  Montgomery,  greeting: 

Whereas,  A.  B.,  of  Montgomery  county,  yeoman,  hath  this  day  made  oomplunt  oo  osth 
before  J.  R.,  one  of  our  justices  of  the  peace  in  and  for  the  said  county,  that  he  is  the 
own*  of  a  certain  ferry  upon  the  river  Schuylkill,  in  the  said  county,  and  hath  a  rope 
stretched  across  the  same,  used  in  drawing  the  boats  carrying  travellers ;  that  this  mon- 
ing  G.  D.,  of  Butler  county,  yeoman,  passing  down  the  said  river  with  a  boat  navigated 
b]^  sails,  did  not  require  hua,  the  said  A.  B.,  to  raise  or  sink  the  said  rope,  but  passed  oa 
without  takine  down  and  striking  the  mast  of  the  said  boat,  whereby  the  rope  of  the  sail 
A.  B.  was  broken  and  destroyed,  to  his  jjpreat  damase.  These  are,  therefore,  to  command 
you  to  take  the  said  G.  D.  and  bring  him  before  the  said  J.  R.  forthwith,  to  answer  ths 
said  charge,  and  further  to  be  dealt  with  according  to  law.    Witness  the  said  J.  B.,  at 

U M aforesaid,  the  tenth  day  of  April,  a.  D..1860. 

J.  R.,  Justice  of  the  Peaoe.    [seal.] 

Note. — The  proceedings  on  the  arrest  of  the  defendant,  in  this  case^  will  be  of  the 
character  as  those  under  the  first  section  of  this  law. 
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Act  17  April  1869.  Purd.  1668. 

SiOT.  1.  Whenever  it  shall  be  made  to  appear,  by  the  affidavit  of  a  credible  wit- 
ness, that  any  bnilding  or  other  property  has  been  set  on  fire  maliciously,  or  burned 
fronuan  unknown  cause,  it  shall  be  lawful  for  the  mayor  or  any  alderman  of  any 
dtj,  or  justice  of  the  peace  of  an^  borough  or  township  wherein  such  fire  may  have 
oeeurred,  upon  request  of  any  citizen  of  such  city,  borough  or  township,  as  the  case 
my  be,  or  of  any  president,  secretary  or  agent  of  any  insurance  companv  having  a 
policy  written  and  in  force  upon  the  premises  burned  or  attempted  to  be  burned, 
to  proceed,  with  all  reasonable  diBpatch,  to  investigate  and  ascertain,  as  far  as  prac- 
ticable, the  fiicts  relating  to  the  cause  and  origin  of  such  fire ;  and  for  this  purpose 
the  said  mayor,  alderman  or  justice  of  the  peace  shall  have  all  the  powers  of  a 
eoroner  for  summoning  a  jury  and  witnesses  and  conducting  the  investigation. 

Sect.  2.  The  number  of  jurors  shall  not  be  less  than  three,  and  shall  be  selected 
from  the  vicinity  where  the  fire  occurred,  who,  after  being  sworn  or  affirmed  to 
perform  their  duties  faithfully,  and  inspecting  the  place  where  the  fire  occurred, 
tnd  hearing  such  testimony  as  may  be  produced  before  them  in  regard  to  the  pre- 
mises, shall  make  out  and  deliver  to  the  officers  having  cognisance  of  the  case,  a 
report,  under  their  hands  and  seals,  in  which  they  shall  find  and  certify,  as  fkr  as 
uoertuned,  how  and  in  what  manner  such  fire  occurred,  and  who  was  guilty  of 
firing  the  same,  either  as  principal  or  accessory,  or  if  not  wilfully  set  on  fire,  then 
to  certify  how  the  same  originated,  as  far  as  can  be  ascertained. 

SiCT.  3.  If  the  jury  shall  find  that  any  person  or  persons  wilfully  set  fire  to  the 
premises  in  question,  or  that  reasonable  cause  exists  for  believing  them  to  have 
been  accessory  thereto,  then  the  mayor  or  other  officer  having  cognisance  of  the 
ease  as  aforesaid,  shall  bind  over  the  witnesses  to  appear  at  the  next  court  of  quar- 
ter sessions  of  the  proper  county,  to  give  testimony  in  the  case ;  and  if  the  person 
charged  or  implicated  by  the  jury  as  aforesaid  be  not  in  custody,  the  mayor  or 
other  officer  holding  the  inquest  shall  issue  his  warrant  for  the  arrest  of  the  accused, 
and  being  brought  before  such  magistrate  shall  be  committed  or  admitted  to  bail, 
to  appear  and  answer,  at  the  next  court  of  quarter  sessions  of  the  proper  county, 
such  bill  or4)ills  of  indictment  as  may  then  and  there  be  preferred  against  him,  her 
or  them,  in  the  same  manner  as  persons  are  held  by  such  magistrates  to  answer, 
upon  information  made  before  them  for  like  offences. 

SiCT.  4.  The  officer  issuing  such  process  shall  have  the  same  power  to  examine 
the  defendant  as  in  other  cases ;  the  testimony  of  all  witnesses  examined  before  the 
jury  under  this  act  shall  be  reduced  to  wHting,  by  the  officer  holding  the  inquest, 
and  shall,  be  returned  by  him,  together  with  the  inquisition  of  the  jury  and  the 
recc^isances  and  examinations  taken  by  such  officer,  to  the  next  court  of  quarter 
senioDs  of  the  proper  county. 

8iOT.  5.  The  compensation  of  the  mayor  or  other  magistrate  holding  such  inquest, 
and  of  the  jurors  and  witnesses  in  attendance,  shall  be  the  same  as  is  now  allowed 
'  bj  kw  in  cases  of  coroner's  inquests  stmer  visum  corporis^  and  shall  be  paid  by  the 
person  or  persons  at  whose  instance  tne  proceedings  are  instituted;  in  all  cases 
vhere  the  inquest  shall  not  find  sufficient  cause  to  bind  over  any  person  on  a  charge 
d  causing  or  being  accessory  to  such  burning,  but  if  such  cause  shall  be  certified 
|»j  the  said  inquest,  then  the  costs  of  the  proceedings  dhall  abide  the  issue  in  court 
la  the  same  manner  as  costs  before  committing  magistrates  on  similar  charges 
iastitnted  by  information  now  do,  and  shall  be  paid  accordingly :  Provided^  That 
tliis  act  shall  not  apply  to  the  city  of  Philadelphia  or  to  the  county  of  Allegheny. 

Act  28  Fbbruart  1865.  Purd.  1387. 
8lCT.  1.  If  any  person  or  persons  shall  wilftilly  give,  or  cause  to  be  given,  any 
ftise  alarm  of  fire,  from  a  fire  alarm  telegraph  box  or  boxes,  or  shall  break,  or  cause 
to  be  broken,  any  fire  alann  signal  box,  or  any  pole,  post  or  wire  connected  with 
tbe  police  and  fire  alarm  tel^raph, /within  the  city  of  Phikdelphia,  or  shall  injure 
or  in  any  manner  interfere  with  or  interrupt  the  working  of  the  same,  he,  she  or 
tbey  shall  be  deemed  guilty  of  a  misdemeanor,  and  on  conviction  thereof,  shall  be 
ponished  by  a  fine  not  exceeding  five  hundred  dollars  for  each  offence,  or  by  im- 
prisonment for  a  term  not  exceeding  two  years,  or  by  both.  ^ 
27 
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'      Jfirmg  oi  (ffiuns,  JFiretoorfes,  ^t. 

L  Provides  penftliies  for  Betting  off,  or  ex-  IIL  Who  shall  be  answerable  fbr  firing,  fte« 

posing  for  sale,  fireworks,  kc.  in  houses. 

n.  Penalty  for  firing  guns,  &o.,  at  certain  lY.  The  duty  of  a  constable  under  this  act 
times. 

I.  AoT  26  AuouBT  1721.  Pnrd.  488. 

Seot.  4.  Provides,  that  if  any  person  shall  fire  any  gun  or  other  firearms,  or 
shall  make,  or  cause  to  he  made,  or  sell,  or  utter,  or  offer  to  expose  to  sale,  any 
squihs,  rockets  or  other  fireworks,  or  shall  cast,  throw  or  fire  any  squihs,  rockets 
or  other  fireworks,  within  the  city  of  Phyadelphia,  without  the  govemor's  special 
license  for  the  same ;  such  person  heing  thereof  convicted  hefore  any  one  justice 
of  the  peace  of  the  said  city,  shall,  for  every  such  offence,  forfeit  and  pay  fiye 
shillings;  one  half  to  the  use  of  the  poor  of  the  said  city,  and  the  other  half  to  the 
use  of  him  who  shall  prosecute ;  which  forfeitures  shall  he  levied  Inr  distresB  and 
sale  of  the  offender's  goods  as  aforesaid ;  and  for  want  of  such  custress,  if  the 
offender  refuse  to  pay  the  said  forfeiture,  he  shall  he  committed  to  prison  for  eveiy 
such  offence^  the  space  of  two  days,  without  hail  or  mainprise :  Provided^  That  such 
conviction  he  made  within  ten  days  after  such  offence  has  been  committed. 

[By  the  first  section  of  the  act  of  February  9th  1750-51  (Purd.  483),  the  provisions  of 
the  above  section  are  extended  over  every  town  or  borough  m  the  state.] 

n.   Act  24  Decembxr,  1774.  Purd.  484. 

Sect.  1.  Provides,  that  if  any  person  or  persons  shall,  (on  any  thirty-first  day  of 
December,  or  first  or  second  day  of  January,  in  every  yearj  without  reasonable  ooca> 
sion,  discharge  and  fire  off  any  hand  gun,  pistol,  or  other  firearms,  or  shall  cast,  throw, 
or  firo  any  squibs,  rockets  or  other  fireworks,  within  the  inhabited  parts  of  this 
province,  [state,]  every  person  so  offending,  and  being  thereof  conviotip,  before  any 
justice  of  the  peace,  shidl,  for  every  such  offence,  forfeit,  for  the  use  of  the  poor, 
tiie  sum  of  ten  shillings,  to  be  levied  by  distress  and  sale  of  the  offender's  goods 
and  chattels;  and  for  want  of  such  distress,  such  offender  shall  be  ^(Mnmitted  to 
prison  for  the  space  of  five  days,  without  bail  or  mainprise. 

m.  SlOT.  2.  If  any  person  or  persons  shall  willingly  permit,  or  suffer  within 
the  time  aforesaid,  any  person  or  persons  to  discharge,  or  fire  off,  at  his,  or  her, 
house,  any  hand  gun,  pistol  or  other  firearms,  or  to  cast,  throw  or  firo  any  squibs, 
rockets  or  other  firoworks  as  aforesaid,  every  person  so  offending,  and  being  con- 
victed, shall,  for  every  such  offence,  forfeit  and  pay,  for  the  use  aforesaidi  the  sum 
of  twenty  shillings,  to  be  recoverod  in  manner  aforesaid. 

lY.  [The  third  section  of  this. act  makes  it  the  duty  of  eveiy  constable,  under 
a  penal^  of  twenty  shillings,  to  present  every  such  offence  as  above  to  a  justice,  or 
the  court  of  quarter  sessions,  together  with  the  names  of  the  offenders.  Eveiy 
offence  against  this  act  must  be  prosecuted  within  four  months.] 


JFtrtng  of  ^iKilTd. 

L  Firing  the  woods— how  pnnished. 
n.  Forms  of  informations,  warrants,  orders,  executions,  and  docket-entry. 

I.  AoT  18  April  1794.  Purd.  484. 

Wherbas,  it  has  been  ropresented,  that  numbers  of  persons  aro  in  the  oustom 
of  setting  fire  to  the  woods,  for  different  purposes,  thereby  producing  an  extensive 
conflagration,  injurious  to  the  soil,  destructive  to  the  timber  and  the  infant  improve-  i 
ments  within  the  state :  Therefore,  Digitized  by  GoC  I 
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Seot.  8.  Wbere  any  party  is  injored,  and  sliall  not  demand  above  fifly  dollars 
for  his  loss  or  damage,  it  shall  be  lawfiil  for  such  party  to  apply  to  any  justice  of  the 
peace  of  the  county  where  the  offence  is  committed,  who  sball  issue  a  warrant,  and 
cause  the  party  offending  to  be  brought  before  him ;  and  if  it  shall  appear  that  the 
defendant  is  guilty,  then  the  said  justice  shall  issue  his  warrant  to  two  or  more 
freeholders,  commanding  them,  in  the  presence  of  the  defendant,  if  he  will  be  pre- 
sent, to  yiew  the  plaoe  or  things  damaged,  or  inquire  into  the  loss  sustamed  by  the 
plaintiff,  and  to  oertify  to  the  said  justice,  upon  their  oaths  or  affirmations,  what 
damage,  in  their  judgment,  the  plaintiff  hath  sustained  by  occasion  of  the  premises ; 
and  upon  the  return  of  such  certificatCi  the  said  justice  is  hereby  empowered  to 
grant  execution  for  the  recovery  of  the  said  dami^ges,  together  with  the  costs  of 
prosecution. 

[The  party  has  a  right  to  appeal  from  the  judgment  of  the  justice  to  the  next  court  of 
common  pleas.] 

XL  Forms  or  mtoBMATiONs,  &o. 
nrroBMATioir  roR  HAYnro  sit  the  woods  oh  fiai. 
MERCER  COUNTY,  w. 

Thb  information  of  A.  B.,  of  Mercer  county,  currier,  taken  upon  oath  before  J.  R.,  one 
of  oar  justices  of  the  peace  in  and  for  the  said  county,  the  tenth  day  of  April,  ▲.  n.  1870, 
who  saith  that  on  the  8th  day  of  April,  inst.  he  was  returning  home  through  the  woods, 

belonging  to  J.  B.,  of  (J M township,  in  the  said  county,  and  saw  T.  C,  of  the 

same  township,  innkee|>er,  passine  through  the  same  woods  with  fire  in  a  shovel ;  that 
upon  inquiring  of  the  said  T.  0.  what  he  was  going  to  do  with  fire  at  that  time  and  place, 
he  answered  that  he  was  going  to  kindle  a  fire  as  he  expected  to  be  out  all  night  hunting ; 
that  the  next  day  this  informant  heard  that  the  said  woods  were  on  fire  and  a  great  part 
ooDsumed,  and  he  verily  believes  that  they  were  set  on  fire  by  the  said  T.  C.  And  further 
saitii  not.  (Signed,)  A.  B. 

Sworn  and  subscribed  before  J.  R.,  justioe  of  the  peace,  April  10, 1870. 

WARRANT  AGAINST  ONI  FOR  HAVING  SIT  TBI  WOODS  ON  flRB. 

MEBCER  COUNTY,  m. 

Tke  OemmoAwsalth  of  Penasylvaiiia, 

To  the  Constable  of  the  Township  of  0 M ,  in  the  County  of  Mercer,  greeting: 

Whxrxas,  \.  B.,  of  Mercer  county,  currier,  hath  this  day  made  information  on  oath 
before  J.  R.,  one  of  our  justices  of  the  peace  in  and  for  the  said  ooanty,  that  on  the  8th 
day  of  April  inst,  he  was  returning  home  through  the  woods  belonging  to  J.  B.,  of  U— 

M township,  in  the  said  countj,  and  saw  T.  C,  of  the  same  township,  innkeeper, 

passing  through  the  same  woods  with  fire  and  a  shovel,  and  that  upon  inquiring  of  the 
said  T.  0.  what  he  was  going  to  do  with  fire  at  that  time  and  plaoe,  he  answered  that  he 
was  ^ing  to  kindle  a  fire,  as  he  expected  to  oe  out  all  night  hunting ;  that  the  next  day 
this  mformant  heard  that  the  said  woods  were  on  fire,  and  a  great  part  consumed,  and 
verily  believes  that  they  were  set  on  fire  by  the  said  T.  C.  xou  are,  therefore,  hereby 
commanded  to  take  the  said  T.  C.  and  brins  him  before  the  said  J.  R.  forthwith,  to  be 

dealt  with  according  to  law.  Witness  the  saiiTJ.  R.,  at  U M township  aforesaid, 

the  10th  day  of  April,  a.  d.  1870.  J.  R.,  Justice  of  the  Peace.        [sial.] 

WARRANT  AGAINST  ONI  FOR  DAMAGl  DONR  BT  SITTING  FIRX  TO  THI  WOODS. 

MERCER  COUNTY,  is. 

Tke  Oommonwealth  of  i^iniisylyaBia« 

To  the  Constable  of  U M Township,  in  the  County  of  Mercer,  greeting: 

Wb  command  you,  that  you  take  T.  C,  of  ^e  township  aforesaid,  innkeeper,  and  bring 
Lim  before  J.  R.,  one  of  our  justices  of  the  peace  in  and  for  the  said  county,  forthwith,  to 
answer  J.  B.  of  a  plea  of  trespass,  for  his  loss  or  damage,  not  exceeding  fifty  dollars, 
occasioned  by  the  said  T.  C.  setting  on  fire  certain  woods  within  the  township  aforesaid, 
contrary  to  tne  act  of  the  eeneral  assembly  in  such  case  made  and  provided.    Hereof  fail 

not.    Witness  the  said  J.  K.,  at  U hi- township  aforesaid,  the  10th  day  of  April, 

A.  D.  1870.  J.  R.,  Justioe  of  the  Peace.  [sral.] 

WARRANT  TO  FREXHOLDXRS,  TO  R8TIMATR  DAMA0B8  PROM  nRB  IN  THX  WOODS. 

MERCER  COUNTY,  ss. 

To  L.  M.,  and  N.  0.,  and  P.  Q.,  all  of  U M Township,  in  the  County  of  Mercer : 

Whxrsas,  T.  C,  of  the  township  aforesaid,  hath  been  brought  before  me,  J.  R.,  one  of 

the  justices  of  the  peace  in  and  for  the  said  county,  to  answer  J.  B.  of  a  plea  of  trespass 
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not  above  fifty  dollars,  for  the  lose  and  damage  of  the  said  J.  B.,  oooanoned  hy  the  said 
T.  0.  setting  on  fire  certain  woods  within  the  said  township,  contrary  to  the  act  of  the 
ffeneral  assembly  in  such  case  made  and  provided ;  and  whereas,  npon  examination,  it 
bath  appeared  to  me,  by  the  testimony  of  two  credible  witnesses,  that  the  said  T.  0.  ii 
guilty  of  the  charge  exhibited  i^nst  him  by  the  said  J.  B.  You  are,  therefore,  com- 
manded,  in  the  presence  of  the  said  T.  C,  if  he  will  be  present,  to  view  the  place  or  things 
damaged,  and  inquije  into  the  loss  sustained  by  the  said  J.  B.,  and  to  certify  to  me  upon 
your  oaths  or  affirmations  what  damage,  in  your  judgment,  the  said  J.  B.  hath  anstained 
by  occasion  of  the  premises.  Witness  my  hand  and  seal  at  U M township  afore- 
said, the  13th  day  of  April,  a.  d.  1870.               J.  R.,  Justice  of  the  PeaceA        [sbjll.] 

BlTUUr  or  THB  rRBHOLDBRS. 

To  J.  R.,  Esquire,  one  of  the  justices  of  the  peace  of  the  County  of  Mercer: 
MEBCEE  COUNTY,  m. 

In  pursuance  of  your  warrant  of  the  13th  instant,  we  do  now  return  thai  we  have,  in 
the  presence  of  J.  B.,  the  plaintiff,  and  T.  C,  the  defendant^  viewed  the  fiuices  of  the  said 
J.  B.,  which  we  find  considerably  injured  by  fire  communicated  from  the  woods  in  the 
neighborhood  of  Uie  said  fences,  and  do  certify  npon  our  oatibs  that  the  said  J.  B.  hath 
sustained  damage  thereby  to  the  amount  of  twenty-eight  dollars.  Witness  our  hands  the 
15th  day  of  April,  a.  d.  1870.  (Signed,)        L.  M.        Issal.1 

N.  0.  [SBAL,] 

P.  Q.        [aAi.] 

BZBCUTION  rOE  DAMA0K8  ROM  FIX!  IN  THE  WOODS. 

MERCER  COUNTY,  ss 

The  Oommonwealth  of  Pennsylvania, 

To  the  Constable  of  the  township  of  U M ,  in  the  County  of  Meroer,  greeting: 

Whereas,  J.  B.  hath  obtained  judgment  before  J.  R.,  one  of  our  justices  of  the  peace 

in  and  for  the  said  coanW,  against  T.  C,  of  U M township  foresaid,  innkee|>er, 

for  twenty-eight  dollars  oiamages,  which  he  sustained  by  occasion  of  the  stud  T.  C.  setting 
on  fire  certain  woods  within  the  township  aforesaid,  tosether  with  two  dollars  and  twentf- 
five  cents,  the  costs  of  prosecution,  and  the  said  T.  0.  having  neglected  to  oomply  with 
the  said  judgment ;  we  command  you  that  of  the  goods  and  chattels  of  the  s^d  T.  C.  you 
levy  the  damages  and  costs  aforesaid,  and  indorse  hereon  the  time  you  make  your  levy, 
and  hereon,  or  on  a  schedule  hereto  annexed,  a  list  of  the  same,  and  within  twentr  dajs 
thereidter  expose  the  same  to  sale  by  public  vendue,  you  having  first  given  due  notice  thereof 
by  at  least  three  advertisements,  put  up  at  the  most  public  places  in  your  township,  and 
returning  the  overplus,  if  any,  to  the  said  T.  0. ;  ana  for  want  of  sumcient  distress  that 
you  take  the  body  of  the  sud  T.  C.  and  convey  him  to  the  iail  of  the  said  ooun^,  there  to 
be  kept  until  the  damages  and  costs  aforesaid  be  fully  Ptud,  or  he  be  otherwise  discharged 
by  due  course  of  law.    Make  return  hereof  to  our  saia  justice  on  or  before  the  10th  day 

of  May,  A.  D.  1870.   Witness  the  said  J.  R.,  at  U M township  aforesaid*  the  20th 

day  or  April,  a.  d.  1870.  J.  R. ,  Justice  of  the  Peace.        [seal.] 


J.B. 

tw. 

T.  C. 

COSTS. 


DOCKET  EKTET. 

April  10th  1870,  warrant  issued.    D.  R.,  Constable. 
A  subpoena  issued  for  two  witnesses  for  plaintiff,  both  served 
by  constable,  D.  R.,  and  by  him  returned  **  served  on  osth." 

Demand  not  above  $50  for  damages  occasioned  by  firing 
woods,  Ac.  April  10,  a.  d.  1870,  defendant  brought  up  same 
SSSi'Jnto;  •  •  •  •  S  ^*y-  Pl«^»*i"  appears.  W.  S.  sw. ;  P.  D.  H,  aff.  F.  On 
Order  to  fSdkoUan  \  !  u  hearing  it  i^ppcars  that  the  defendant  is  guilty  of  the  charge 

SnbMM'*^  '  '  '  *  jB  I  exhibited  against  him.  Therefore,  judgment  and  vrarrant- 
wSmwi  «L  a^  fto:  :  !  » I  issued  April  13th  1870,  to  L.  M.,  and  N.  C,  and  P.  Q.,  to  view, 
iSnSiSM  ..'.*!!  S  examine  and  certify  what  damage  the  plaintiff  hath  sustained, 
^~  &c.  April  15th  1870,  the  above-named  freeholders  rep>rt  tiiafc 
the  plaintiff  hath  sustained  damage  to  the  amount  or  twenty- 
eight  dollars.  Therefore,  judgment  for  plaintiff  for  twen^- 
eight  dollars.  Execution  issuea  April  20th,  returnable  May  lu. 


B«tiini,&«. 


Strring  WMTMift        ...  00 

MIlMS* 96 

Order  OB  frMholdtn  .  75 

MUms* 48 

Swriag  tXMvtiMi     ...  80 
86 


Constables  Return, — ^Money  and  costs  paid  into  office. 

D.  R.,  Constable. 
Reoeiyed  satisfaction.  J.  B. 
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AoT  4  March  1870.  Pord.  1607. 

Scot.  1.  Whenever  any  person  shall  have  niade  or  erected  an  artificial  pond 
npoD  his  own  land,  and  shaU  put  therein  any  fish,  or  the  eggs  or  spawn  of  fish,  for 
the  purpose  of  breeding  and  cultivating  fish,  and  shall  give  notice  thereof,  either 
in  one  or  more  of  the  newspapers  of  the  county,  or  by  written  or  printed  hand- 
bills, put  up  in  public  places  near  said  pond,  any  person  who  shall  thereafter  enter 
upon  such  pond  for  the  purpose  of  fishing,  or  shall  catch  or  take  any  fish  thereout, 
shall  be  guilty  of  a  trespass,  and  in  addition  thereto  shall  be  liable  to  a  penalty  of 
five  dollars  for  the  first  offence,  ten  dollars  for  the  second,  and  twenty  dollars  for 
the  third  and  each  and  every  subsequent  offence :  ProMedy  That  this  act  shall  not 
prevent  the  owner  of  such  pond,  or  any  one  by  his  authority,  from  catching  or 
taking  "fish  therefrom. 

Sect.  2.  The  penalties  imposed  by  this  act  may  be  recovered,  with  costs  of  suit| 
by  any  person,  in  his  own  name,  before  any  justice  of  the  peace  of  ihe  county 
where  the  offence  was  committed,  and  the  person  suing  for  the  same  shall  be  a 
competent  witness  in  such  suit;  and  the  justice  who  shall  collect  such  penalty 
shall  pay  over  the  same,  one  half  to  the  overseers  of  the  poor  for  the  use  of  the 
poor  of  the  township  where  the  offence  was  committed,  and  the  other  half  to  the 
plaintiff  in  such  suit;  and  on  the  non-payment  of  such  penalty,  the  defendant  shall 
be  oommitted  to  the  common  jail  of  the  county  for  a  period  of  not  less  than  five 
days,  and  at  the  rate  of  one  day  for  every  dolUur  of  the  judgment,  where  the  same 
shall  be  above  five  dollars. 

The  act  16  April  1870  provides  for  the  preservation  of  trout  in  the  counties  of 
Potter,  Lycoming,  Tioga,  Clinton  and  Sullivan,  and  punishes  offences  against  its 
provisions  by  a  fine  of  not  more  than  $25  nor  less  than  $5,  or  by  imprisonment  in 
the  county  jail  of  not  less  than  ten,  nor  more  than  twenty-five  days  for  each  offence. 
Purd.  1607. 


L  Nature  and  properties  of  fixtures.  IL  Jndicial  decisions. 

Fixtures  are  personal  chattels  annexed  to  the  freehold,  either  useful  to  the 
tenant  in  his  trade,  or  in  the  occupation  of  his  house,  or  ornamental  to  the  house, 
and  which  are  capable  of  removal  without  doing  substantial  injury  to  the  real  estate. 
Gib.  on  Fixt  6.  And,  although  during  the  period  of  their  annexation  considered 
as  portion  of  the  land,  the  party  fixing  them  is  allowed  to  reduce  them  again  to  a 
chattel  state.   Ibid.  5. 

Baron  Parke  defines  them  as  '<  those  personal  chattels  which  have  been  annexed 
to  the  freehold,  but  which  are  removable  at  the  will  of  the  person  who  has  annexed 
them,  or  his  personal  representatives,  though  the  property  in  the  freehold  may  have 
passed  to  other  persons.     5  M.  &  W.  171.  And  see  1  Bouv.  Inst.  187. 

Whatever  a  tenant  erects  or  fixes  to  the  premises  demised  for  the  purposes  of  his 
trade,  or  any  article  which  he  may  fix  to  the  house  for  his  domestic  use,  and  which 
is  capable  of  being  removed  without  injury  to  the  house,  may  be  removed  by  him 
during  the  term,  (Oib.  on  Fixt  22,  33,)  but  not  after  its  expiration,  (Ibid.  38,  1 
Wh.  91,  7  C.  155,  2  Wr.  846,)  except  where  his  estate  ceases  on  an  uncertain 
event,  against  which  he  could  not  provide.  Gib.  on  Fixt  42. 

Although  fixtures  are  part  of  the  freehold,  yet  where  the  tenant  has  a  right*  to 
sever  them,  they  are  so  far  considered  as  his  personal  propertV)  that  they  may  be 
seized  and  sold  under  a  writ  of  execution  against  his  eoods  and  chattels.  The  execu- 
ti(m  creditor  may  exert  the  power  of  the  tenant,  and  convert  them  into  goods  and 
chattels,  towards  the'  satisfaction  of  his  debt  Ibid.  52.  4  W.  330.  11  P.  F.  Sm.  87. 
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Bat  where  the  fixtures  are  the  property  of  the  hindlord,  and  part  of  the  diing 

demised,  they  cannot  be  disannexea  mm  the  house  onder  the  writ  of  execution.  7 

T.  R.  9.     And  so  where  the  freeholder  is  in  possession  of  a  hoose  and  fixtures, 

the  fixtures  cannot  be  severed  from  the  house  and  seized  under  an  execudon.  5  B. 

&  Aid.  625.     Where  the  fixtures  belong  to  a  lessee  for  years,  he  has  an  interest  in 

them  distinct  from  the  land ;  but  where  they  belong  to  the  freeholder,  him  intoBst 

in  the  fixtures  and  his  interest  in  the  land  are  identical,  and  they  are  to  all  intents 

parcel  of  the  fVeehold.   Gib.  on  Fixt  53. 

,  ly  J      Although  seizable  under  an  execution,  fixtures  are  not  distrainable :  because  so 

N  ,^  long  as  they  continue  annexed  to  the  land,  they  are  part  of  the  thing  demised,  and 

}  V  if  not  severed  during  the  term,  will  revert  to  the  lanolord,  who  cannot  seixe  whit  b 

'  y  bontineently  his  pronerty.   Ibid.  54.   4  6.  &  Aid.  206.    And  so  far  is  this  prindple 

1  ^   carried,  that  if  the  fixture  be  severed  from  the  freehold  for  a  temporary  purpose,  it 

vv  ^  <    is  not  distrainable  in  that  its  solitaiy  state ;  as  in  the  instance  of  a  mill-stone  sever^ 

V  J    ^^^  ^^®  °^^^*       *^®  purpose  of  being  picked.  Bro.  Abr.  Distress,  pi.  28.   17  S, 

^K^  \  &  R.  413.   2  W.  &  S.  116.     And  as  a  consequence  of  this  doctrine,  it  would  406111, 

^  J  ^    that  where  fixtures  are  seized  and  severed  under  an  execution  against  the  tenant, 

N^    .  J    the  landlord  is  not  entitled  to  be  paid  a  year's  rent  out  of  the  proceeds  of  the  sale. 
^^^"^    3  Eng.  L.  &  Eq.  569. 

n.  A  stoam-engine  set  up  by  a  lessee,  on  a  tract  of  land,  for  the  purpose  of 
oairying  on  the  makine  of  salt,  is  personal  proper^ ;  and  as  such,  liable  to  be  seiied 
and  sold  by  hw  execution  creditors.  4  W.  830.    11  P.  F.  Sm.  87.    2  Pet  137. 

Where  the  instrument  or  utensil  is  an  accessory  to  anything  of  a  pefBonal  natme, 
as  to  the  carrying  on  a  trade,  it  is  to  be  considered  a  chattel ;  but  when  it  is  a 
necessary  accessory  to  the  enjoyment  of  the  inheritance,  it  is  to  be  ooDsidered  as  a 
part  of  the  inheritance.   2  Br.  285. 

From  the  adjudged  cases  on  the  subject,  I  think  we  are  warranted  in  saying  tint 
everything  put  into,  and  /orming  part  of  a  butldtng,  or  maehineiy  for  maaufiu^ter- 
ing  purposes,  and  essential  to  the  manufactory,  is  part  of  the  freehcM  and  eaoBot 
be  levied  on  as  personal  property.  17  8.  &  R.  415,  per  Smith,  J.  2  W.  &  8. 119. 
Ibid.  890.  d8tew.  314.   See  2  J.  804. 

A  steam-engine  used  for  propelling  a  saw-mill,  is  part  of  the  building.  8  W. 
140.     80  is  a  copper  boiler  or  kettle  fixed  in  a  brewery.   17  S.  &  R.  413.    And. 
•0  also  is  a  steam-eneine,  with  its  fixtures,  erected  by  the  owner  of  the  land^  fin  tbe 
purpose  of  grinding  bark  and  breaking  hides,  in  the  course  of  his  business  as  a  tan- 
ner. 7W.  106.  12N.  H.205.    ^ 

The  criterion  of  a  fixture  in  a  mansion-house  or  dwelling,  is  actual  and  permanent 
fastening  to  the  fVeehold ;  but  this  is  not  the  criterion  of  a  fixture  in  a  manufiKtoiy 
or  a  mill.  2  W.  &  8. 116. 

Gas-fixtures,  such  as  chaodeliers  and  side-brackets,  put  up  and  attached  to  the 
gas-pipes  by  the  owner  of  the  premises,  are  mere  personal  property,  not  fixtures  in 
the  proper  sense  of  the  term,  and  do  not  pass  by  a  sheriff's  sale  of  the  real  estate. 
9  C.  522. 

Trover  will  not  lie  against  the  owner  of  real  estate  in  possession,  for  fixtorei 
annexed  to  Uie  ^eehold.  7  0.  155. 
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Act  10  Apeil  1862.  Purd.  1278. 

Sect.  1.  It  shall  and  may  be  lawful  for  any  person  or  persons,  party  or  com- 
mny,  who  are  or  shall  be  engaged  in  lumbering,  in  any  manner,  upon  the  West 
Branch  of  the  river  Susquehanna,  or  any  of  its  tributaries,  to  adopt  one  mark  of 
de8ignation,ra)  which  mark  may  be  either  in  letters,  figures,  words,  names  or  other 
devices,  at  tne  discretion  of  such  person,  party  or  company,  wherewith  to  stamp 
or  mark  all  logs,  masts,  spars,  shingles,  shingle-bolts,  square  timber,  boom-sticks, 
boards  or  other  lumber,  put  or  intended  to  be  put  in  said  stream  or  its  tributaries, 
to  be  run,  driven  or  floated  to  any  milb,  booms  or  markets  anywhere,  at  or  above 
the  Susquehanna  boom  at  Williamsport,  and  to  furnish  to  the  prothonotary  or  the 
court  of  common  pleas,  at  Williamsport,  in  the  county  of  Lycoming,  or  other 
county,  where  the  said  kinds  of  lumber  shall  be  put  into  said  stream  or  tributary, 
a  statement  in  writing  of  the  mark  so  adopted  as  aforesaid,  with  a  certificate 
appended,  that  the  same  has  been  so  adopted  as  a  mark  of  designation  as  aforesaid, 
signed  by  the  person,  party  or  some  officer  of  the  company  adopting  the  same  as 
aforesaid ;  and  no  person,  party  or  company  shall  be  entitled  to  adopt  more  than 
one  of  any  of  the  kinds  of  marks  aforesaid,  as  a  mark  of  designation,  but  any  such 
person,  part^  or  company  shall  not  be  prohibited  from  usin^  any  other  mark  or 
marks,  in  addition  to  the  mark  of  designation,  for  distinguishing  different  kinds^or 
lots  of  lumber,  or  lumber  obtained  from  different  localities,  so  always  as  that  it 
interfere  not  with  the  mark  of  designation  of  any  other  person,  party  or  company ; 
and  it  shall  be  the  duty  of  the  prothonotary  aforesaid  to  receive  and  file  of  record 
in  his  office  any  mark  stated  and  certified  as  aforesaid,  and  to  give  a  certificate 
thereof  to  the  person  filing  the  same,  and  certificates  thereof  from  time  to  time  to 
any  person  demanding  the  same,  under  his  hand  and  the  seal  of  the  court;  and  the 
said  prothonotary  shall  be  entitled  to  demand  and  receive  for  the  first  certificate 
as  aforesaid  the  sum  of  one  dollar,  and  for  every  subsequent  certificate  the  sum 
of  twenty-five  cents ;  and  the  said  certificates  shall  be  primd  facie  evidence  of  the 
right  of  the  person,  party  or  company  filing  the  same,  to  the  use  of  the  mark 
mentioned  therein,  and  that  all  logs,  shingles,  shingle-bolts,  n^asts,  spars,  square 
timber,  boom-sticks,  boards  or  other  lumber  in  and  along  said  streams,  or  in  and 
along  Uie  main  river  Susquehanna,  are  the  property  of  the  person,  party  or  com- 
pany whose  mark  of  designation,  duly  registered  as  aforesaid,  shall  be  thereon; 
the  right  to  the  use  of  any  mark  of  designation  as  aforesaid,  shall  depend  upon 
the  priority  of  the  registry  on  record  as  aforesaid,  and  no  mark  of  designation  as 
aforesaid  shall  be  received  or  filed,  or  certificate  given  therefor  by  the  protho- 
notaries  aforesaid,  if  the  same  shall  have  been  previously  registered ;  it  heme  the 
true  intent  and  meaning  of  this  act  to  prevent  the  use  of  the  same  mark  of  oesig- 
nation  by  more  than  one  person,  party  or  company. 

Sbot.  2.  It  shall  not  be  lawftil  for  any  person  or  persons,  without  authority 
from  the  owner  or  owners,  to  catch,  stop,  take  up  or  detain  any  lumber  of  any  of 
the  kinds  mentioned  in  the  1st  section  of  this  act,  excepting  masts,  spars,  square 
timber  and  boards,  which  shall  be  floating  in  .any  of  the  streams  or  main  river 
above  said  Susquehanna  boom,  mentioned  in  said  section,  having  thereon  any  duly 
roistered  mark,  under  any  pretence  whatsoever ;  and  the  owner  or  owners  of  any 
of  the  kfnds  of  lumber  aforesaid,  marked  with  duly  registered  marks,  or  his,  her 
or  their  agent  or  agents,  shall  be  entitled  to  take  possession  of  and  remove,  at  his 
or  their  pleasure,  any  lumber  of  any  of  the  kinds  before  mentioned|  so  taken  up, 
stopped  or  detained  as  aforesaid,  contrary  to  the  provisions  of  this  act,  without 
being  in  any  manner  liable  for  damages  or  expenses  incurred  by  any  person  or 
persons  so  taking  up,  stopping  or  detaining  the  same  as  aforesaid,  without  let  or 
hindrance,  upon  the  production  of  the  certificate  of  the  prothonotary,  made  in 
conformity  with  the  provisions  of  this  act,  either  by  the  owner  of  the  mark  men- 

f  (a)  See  27  Leg.  Int.  13. 
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tioQod  therein,  or  by  any  other  person  or  persons,  agent  or  agents,  with  the  anthoritj 
from  the  owner  or  owners,  in  writing,  indorsed  thereon  or  annexed  thereto  for  the    ; 
purpose,  and  duly  acknowledged  before  any  officer  authorized  to  take  acknowledg-    i 
ments  of  deeds  or  other  writings :  Provided,  That  this  section  shall  not  apply  to    \ 
any  incorporated  boom  company,  or  to  lumber  of  any  of  the  kinds  aforesaid^  token    I 
up  below  said  Susquehanna  boom.     And  for  the  purpose  of  encouraging  per- 
sons to  catch,  take  up  and  secure  logs  and  lumber  floating  down  the  Susquehanna 
riyer,  below  the  Susquehanna  booms,  it  shall  and  may  be  lawful  for  any  person  or 
persons  so  taking  up  and  securing  any  of  the  said  kinds  of  lumber,  so  found  float- 
ing down  the  said  river,  below  said  booms,  to  charge  and  receive  from  the  owner 
or  owners  of  said  lumber  the  sum  of  fifty  cents  per  thousand  feet,  board  measure, 
and  to  have  a  lien  upon  the  samd  until  payment  is  made  or  tendered  by  the  owner 
or  his  agent;  and  for  all  such  lumber  as  aforesaid,  taken  up  below  the  Colombia 
bridge,  seventy-five  cents  per  thousand  feet,  board  measure. 

Seot.  3.  The  owner  or  owners  of  any  of  the  kinds  of  lumber  aforesaid,  tbeir 
agent  or  agents,  shall  have  the  right,  and  by  this  act  are  authorized  to  enter  peace- 
ably upon  the  lands,  mills  or  other  premises  of  any  person  or  persons  above  said 
Susquehanna  booms,  doing  no  damage,  to  search  for  any  such  lumber,  duly  marked 
with  registered  marks  as  aforesaid,  and  shall  have  the  right,  and  by  this  act  are 
authorized;  to  remove  any  such  lumber,  marked  as  aforesaid,  without  let  or  hind- 
rance, first  paying  to  the  owner  or  owners  of  such  mill,  premises  or  land  the  aotoal 
damage  done  thereto,  by  occasion  of  such  lumber  having  floated  or  remained  there- 
on, or  damage  done  in  the  removal  of  such  lumber  therefrom ;  and  if  the  parties 
cannot  agree  as  to  the  amount  of  damages  done  as  aforesaid,  the  said  lumber  shall  be 
delivered  up  to  the  owner  or  owners  thereof,  his,  her  or  their  agents,  upon  the  pro- 
duction of  a  certificate,  as  provided  in  the  2d  section  of  this  act ;  and  the  owner 
or  owners  thereof,  his,  her  or  their  agents  as  aforesud,  shall  be  liable  to  arrest,  at  ' 
the  suit  of  the  owner  or  owners  of  any  such  mill,  premises  or  land  as  aforesaid, 
upon  a  capias  ad  respondendum,  from  which  he  or  they  shall  not  be  discharged 
until  he  or  they  shall  give  bail  absolute,  before  the  justice  or  pro^honotary  who 
shall  issue  the  same,  to  pay  to  the  owner  or  owners  of  any  such  mill,  premises  or 
land  as  aforesaid,  the  amount  of  the  judgment  that  may  be  finally  recovered  for . 
the  damages  as  aforesaid,  with  costs  of  suit :  ProiHded^  That  if  the  person  (nt 
persons  commencing  any  such  suit  as  aforesaid,  shall  fail  to  recover,  on  final  hear- 
ing, a  greater  amount  than  was  tendered  by  the  owqer  or  owners,  his,  her  or  their 
agents  as  aforesaid,  at  the  time  of  claiming  such  lumber  as  aforesaid,  then  the 
party  plaintiff  shall  pay  the  party  defendant,  his,  her  or  their  necessary  costs  of 
suit,  and  for  his,  her  or  their  witnesses ;  which  costs  as  aforesaid  shall  be  paid 
before  the  amount  of  the  judgment  obtained  shall  be  collected,  or  be  made  a  set- 
off against  the  same ;  and  it  shall  not  be  required,  upon  the  trial  of  any  such  case, 
to  bring  the  money  offered  into  court. 

Seot.  4.  If  any  of  the  kinds  of  lumber  aforesaid,  duly  marked  with  registered 
marks  as  aforesaid,  which  may  float  or  come  upon  any  land  as  aforesaid,  shall  not 
be  claimed  as  aforesaid,  within  three  months  thereafter,  the  same  shall  be  forfeited 
to  the  use  of  the  owner  or  owners  of  any  such  land  as  aforesaid :  Provided^  That 
the  said  lumber  shall  have  been  flrst  advertised  for  three  successive  weeks  in  the 
newspaper  published  nearest  to  said  land,  the  cost  of  which  to  be  added  to  the  i 
other  charges  and  paid  by  the  owner,  before  he  shall  be  entitled  to  remove  the  said  ^ 
lumber. 

Seot.  5.  If  any  person  or  persons  shall  fraudulently  or  wilfully  use  the  registered   i 
mark  of  another,  or  shall  fraudulently  make  claim  to  be  the  owner  of  any  lumber 
of  any  kind,  whether  marked  or  not,  in  and  along  said  streams  and  main  river,  or    ; 
shall  firaudulently  refuse  to  deliver  up  any  lumber  of  the  kinds  aforesaid,  duly  .1 
stamped  or  marked  as  aforesaid,  in  accordance  with  the  2d  and  3d  sections  of  this 
act;  or  shall,  without  authority  from  the  owner  or  owners  thereof,  wilfully  de&ee   I 
or  obliterate  any  marks,  names,  figures,  letters  or  other  devices  of  designation 
thereon,  whether  registered  or  not ;  or  shall  fraudulently  saw,  split,  consume,  destroy   | 
or  injure,  or  knowingly  permit  to  be  sawed  or  consumed  upon  nis,  her  or  their  mill, 
or  other  factory,  or  shall  ^udulently  sell  or  purchase,  or  convert  to  his,  her  or 
their  use  any  lumber  of  the  kinds  mentioned  in  the  1st  section  of  this  act,  whether 
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marked  with  registered  marks  as  aforesaid  or  not,  unless  ihe  same  shall  have 
become  duly  forfeited,  according  to  the  provisions  of  this  act,  or  the  provisions  of 
existing  laws;  every  such  person  so  offending  shall,  for  every  such  offence,  upon 
conviction  thereof,  forfeit  and  pay  a  sum  not  exceeding  one  thousand  dollaro,  and 
if  the  court  deem  proper,  also  undergo  an  imprisonment  by  separate  and  solitary 
confinement  at  labor,  or  simple  imprisonment,  not  exceediag  three  years. 

SiOT.  6.  No  incorporated  boom  company  upon  said  streams  shall  be  held  legally 
responsible  for  any  logs  or  lumber,  sucn  as  they  are  authorized  by  their  respective 
charters  to  catch  or  stop,  that  may  escape  from  any  booms,  unless  the  same  shall 
have  been  duly  marked  as  aforesaid,  with  regbtered  marks,  and  the  production  to 
the  officers  of  said  companies  of  a  certificate,  as  provided  in  the  2d  section  of  this 
act,  shall  be  sufficient  evidence  to  warrant  the  delivery  of  any  lumber  caught  in 
said  booms,  to  the  person,  parly  or  company  certified  to  be  the  owner  or  owners  of 
the  marks  thereon,  or  his,  her  or  their  agent  or  agents,  in  the  absence  of  anv 
express  notice  of  any  other  claim  to  the  same :  I^rmded,  That  this  section  shall 
not  be  so  construed  as  to  prevent  the  said  companies  from  collecting  boomage  upon 
such  non-marked  lumber,  according  to  the  provisions  of  their  respective  charters : 
Provided  fartheTj  That  such  boom  companies  shall  not  be  released  frcmi  legal 
responsibility  for  any  such  logs  or  lumber  as  may  escape  from  the  control  of  Uie 
owner  or  owners,  by  reason  of  high  water,  or  from  other  causes,  which  may  be 
stopped  by,  or  come  into  any  boom  as  aforesaid. 

Sbct.  7.  That  the  act  of  the  general  assembly  of  this  commonwealth,  approved 
the  20th  day  of  March,  Anno  Domini  1812,  entitled  ^^  An  act  to  regulate  the 
taking  up  of  lumber  in  the  rivers  Susquehanna  and  Lehigh,  and  their  branches,'' 
an  act  approved  the  20th  day  of  April,  Anno  Domini  1853,  entitled  *^  An  act  to 
regulate  the  advertisement  of  lumber  lodging  upon  islands,  et  cetera,"  and  an  act, 
approved  the  8th  day  of  April,  Anno  Domini  1855,  entitled  <*  An  act  supplement- 
ary to  an  act  to  regulate  the  taking  up  of  lumber,  approved  the  20th  day  of  March, 
Anno  Domini  1812,"  be  and  the  same  are  herebv  repealed,  so  far  as  relates  to  any 
of  the  several  kinds  of  lumber  mentioned  in  the  Ist  section  of  this  act,  having 
thereon  a  duly  registered  mark  as  aforesaid,  in  and  along  the  streams  and  their 
tributaries  mentioned  in  the  1st  section  of  this  act. 

Sect.  8.  Any  bill  of  sale  of  any  of  the  kinds  of  duly  marked  lumber  aforesaid, 
executed  and  acknowledged  as  provided  in  the  2d  section  of  this  act,  either  by  the 
owner  of  the  mark  stamped  thqreon,  or  his,  her  or  their  administrators  or  execu- 
tors, or  by  any  sheriff,  or  other  public  officer,  that  he  has  made  sale  of  any  such 
marked  lumber  as  aforesaid,  by  virtue  of  kwfiil  authority,  shall  be  prtmd  facte 
evidence  that  the  title  of  the  person,  party  or  company  owning  the  mark  thereon 
in  such  lumber,  has  become  vested  in  the  grantee  or  grantees  mentioned  in  such 
bUl  of  sale  as  aforesaid ;  and  the  like  effect  shall  be  given  to  every  subsequent  bill 
of  sale  of  any  such  lumber,  made  and  acknowledged  as  hereinbefore  provided. 

ni.  The  act  6  March  1849,  provides  for  the  taking  up  of  floating  lumber  upon 
the  waters  of  the  Ohio,  Allegheny  or  Monongahela  rivers.  Purd.  o74.  The  act 
19  April  1864  makes  similar  provisions  for  lumber  found  adrift  in  the  river  Dela- 
ware. Purd.  1345.  The  act  11  April  1866  provides  for  lumber  found  adrift  in 
the  river  Schuylkill,  or  in  the  Delaware,  having  drifted  out  of  the  Schuylkill. 
Purd.  1431.  And  the  act  11  December  1866  makes  further  provisions  as  to  the 
taking  up  of  saw  logs  in  the  Susquehanha  and  Lehigh  and  their  branches.  And 
see  act  13  April  1868.    P.  L.  92. 

To  enable  a  salvor,  under  the  act  of  1812,  to  retain  possession  of  lumber  taken 
up  adrift  in  the  Susquehanna,  against  the  owner,  there  must  be  a  strict  compliance 
with  the  provisions  of  the  act.    2  C.  499. 

If  an  insufficient  and  defective  list  of  the  lumber  saved  be  filed  before  the  justice, 
it  cannot  be  amended  after  the  owner  has  exercised  his  right  of  recapture.     Ibid. 

The  act  11  December  1866  is  not  unconstitutional ;  but  it  does  not  apply  to 
lumber  lodged  upon  islands  in  the  Susquehanna.    2  Leg.  Gaz.  81. 
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JFoxtihlt  lEntts  antr  Mttaintt* 

L  What  oonstitates  forcible  entry  and  de-      IIL  Prooeedingi  in  cue  of  Ibreible  tatrjtit 

tainer.  detainer. 

IL  ProTiaions  of  the  Penal  Code.  lY.  Jvdioial  deeiiieiia, 

I.  Although  jorisdiolioD  of  the  HOe  to  laiick  or  ienements  caniioi  be  exerdsed 

by  migiBtrates,  yet  where  the  right  to  posseflB  b  attempted  to  be  aoqnired  or  reuiod 

"-/^    ^     hj  force,  then  it  beoomes  a  breach  of  the  peaoe,  peooliar  in  its  character,  and  requires 

y^^i^I     a  more  speedy  interpositiMi  than  is  afforded  by  the  remedies  of  ordinaiy  oonrts  of 

"^    /^       law.  •  . 

a;  CC^  Possession  should  follow  ownership,  and  he  who  by  any  means  obtains  possenoo 

of  property  belonging  to  another,  is  guilty  of  a  gross  wrong  in  itttempting  to  retaio 
it;  but  when  the  obtaining  of  it  is  by  violence,  the  htw  recognises  it  as  a  substeD- 
tive  offenoe,  for  redress  and  punishment  of  which  the  law  has  pointed  out  substantiTe 
sufficient  redress.  To  such  an  offence  the  law  has  given  the  distinctive  name  of 
"  Forcible  Entry"  and  to  the  analogous  and  too  fr^uently  consequent  offence  of 
similarlv  retaining  possession,  is  given  the  name  of  ^^FortMe  Detainer;^'  though 
generally  <<  Forcible  Entry  and  Detainer''  is  the  joint  title  of  the  offence,  as  do 
motive  could  well  be  given  for  the  forcible  entry,  unless  a  detainer  by  similar  meaoB 
follows  the  demand  for  restitution. 

Forcible  entry  is  the  violently  taking  possession  of  lands  and  tenements,  without 
right  to  enter,  by  force  and  arms,  or  with  noises,  threats  or  other  demon8trati(»is  of 
violence.  Forcible  detainer  is  the  violently  keying  possession  of  lands  and  tene- 
ments, where  the  possessor  has  no  right,  by  force  ana  arms,  or  with  noises,  thretts 
or  other  demonstrations  of  violence,  which  ure  sometimes  evidenced  by  having  aixi 
keeping  a  large  number  of  persons  assembled  together  for  the  purpose  of  taking  or 
keeping  possession  by  actual  force  or  violence.  The  punishment  of  these  ofiieaees 
is  preecnoed  by  the  2lBt  and  22d  sections  of  the  revised  Penal  Code. 

n.  Act  81  Makch  1860.  Purd.  221. 

t 

Sbot.  21.  If  any  person  shall  with  violence  and  a  strong  hand,  enter  upoa  or 
into  any  lands  or  buildings,  either  by  breaking  open  doors,  windows  or  other  perts 
of  a  house,  or  by  any  kind  of  violence  or  other  circumstances  of  terror,  or  if  tDj 
person,  after  entering  peaceabfy,  shall  turn  out  by  force  or  by  threats,  or  menaeiog 
conduct,  the  party  in  possession,  every  person  so  offending  shall  be  guilty  of  a  for- 
cible entry,  and,  on  conviction,  shall  be  sentenced  to  pay  a  fine  not  exceeding  fire 
hundred  dollars,  or  to  undergo  an  imprisonment  not  exceedbg  one  year,  or  both,  or 
either,  at  the  discretion  of  the  court,  and  to  make  restitution  of  the  lands  and  tene- 
ments entered  as  aforesaid. 

SSOT.  22.  If  any  person  shall  by  force  and  with  a  strong  hand,  or  by  menaces  or 
threats,  unlawfully  hold  and  keep  the  possession  of  any  lands  or  tenements,  whether 
the  possession  of  the  same  were  obtained  peaceably,  or  otherwise,  such  person  shall 
be  deemed  guil^  of  forcible  detainer,  and,  upon  conviction  thereof,  shall  be  sen- 
tenced to  pay  a  fine  not  exceeding  five  hundred  dollars,  or  to  undergo  an  imprison- 
ment not  exceeding  one  year,  or  both,  or  either,  at  the  discretion  of  the  court,  and 
to  make  restitution  of  the  lands  and  tenements  unlawfully  detained  as  aforesaid : 
Promdedy  That  no  person  shall  be  adjudged  guilty  of  forcible  detainer,  if  such 
person,  by  himself,  or  by  those  under  whom  he  claims,  has  been  in  peaceable  pos- 
session for  three  years  next  immediately  preceding  such  alleged  forcible  detention.(a} 

(a)  These  two  seotlons  relate  to  the  offences  statutory  enactment  of  our  own  eoneenucj^ 

of  forcible  entry  and  detainer.     The  first  the  offences  here  referred  to,  is  the  aet  of 

specifies  what  shall  constitute  a  forcible  entry,  1700, 1  Sm.  1 ;  but  the  English  statutes,  15  Sieh. 

and  declares  how  the  offence  shall  be  punished.  II.,  ch.  11,8  Hen.  VI.,  oh.  9,  81  £Ub.,  eh.  11. 

The    second    declares    what   conduct    shall  and  21  James  I.,  ch.  16,  relative  to  fbreiUe 

amount  to  a  forcible  detainer,  and  also  de-  entry  and  detainer,  are  ell  reported  to  be  io 

fines  the  nature  and  extent  of  the  punishment  force  in  this  state.    The  prorisions  eontaiaed 

to  be  inflicted  upon  the  offender.    The  only  in  oar  statute  of  1700,  aa  weU  as  those  of  the 
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m.  There  is  no  offence  more  eaailj  understood  and  more  distinitly  described 
Attn  tliis  is  by  its  title.  Tbere  can  be  no  construction  on  the  facts ;  they  mnst 
exhibit  a  violent  or  actually  forcible  possession,  in  a  violent  manner,  or  by  forcible 
Bieans,  and  can  only  apply  to  cases  of  excessive  intrusion  originally,  or  wanton 
retention,  where  the  original  entry  was  justifiable,  or  even,  if  unlawihi],  was  not 
fcrcible.  The  offence  may  be  committed  by  one  or  more,  and  all  who  participate 
an  equally  guilty.  Thus,  where  forcible  possession  is  attempted  by  one,  with  the 
tssiBtance  of  others,  either  armed  or  displaying  other  indications  of  violence,  all 
r  fnsent  are  adjudged  to  be  guilty  of  the  forcible  entry ;  and  properly  so,  as  without 
'  saeh  assistance  the  force  of  one  person  would  seldom  be  attempted  to  be  set  up. 

This  offence  is  the  subject  of  indictment,  to  be  proceeded  with  as  in  other  cases. 
Complaint  of  ^^  i  injury  is  made  before  a  magistrate,  who,  on  proper  application, 
issues  a  waitalit,  and  after  having  committed  or  bound  over  the  defendant  or 
defendants  for  trial ;  and  upon  the  conviction,  or  plea  of  guilty,  the  court  inflict 
meh  punishment  as  is  commensurate  with  the  character  of  Uie  offence,  and  restore 
Ae  premises  to  their  lawful  possessor.  J£  the  forcible  detainer  be  persisted  in,  the 
SMgistrate  may  commit  for  the  continued  breach  of  the  peace,  or  order  such  surety 
ts  good  behavior  until  the  time  of  trial,  as  will  insure  speedy  justice  and  the 
fiompt  abatement  of  the  nuisance.  .    ^ 

B^des  the  redress  thus  afforded,  the  party  injured  may  recover  damages  in  an   ^«  ^>/«i^ 
action  of  trespass^  it  is  a  well  settled  principle  of  law  that  wherever  injury  is  done 
hy  the  unlawM  act  of  another,  that  other  is  responsible  in  damages  to  the  party   ^^'^-^^^-^ 
aggrieved.    And  the  conviction  upon  indictment,  in  no  manner  lessens  the  claim         ic^ 
tfthe  party  aggrieved  for  damages.     Damages  are  given  as  compensation  for  the 
injury;  the  other  proceedings  are  rather  in  advancement  of  public  justice  than 
private  redress. 

IT.   To  constitute  the  offence  of  forcible  entry  there  must  be  such  acts  of  vio- 
lence, <»*  such  threats,  menaces,  si&pui  or  gestures,  as  may  give  reason  to  apprehend 
personal  injury  or  danger,  in  stanmng  in  defence  of  the  possession.   A.  l4,  17,  42, 
'  865.   6  S.  &  &.  252.    The  statute  requires  as  an  indispensable  ingredient  in  the 
I  dfence,  "violence  and  a  strong  hand.^'     1  Y.  501.    The  force  must  amount  to  a 

breach  of  the  peace.    1  Brewst.  509.    2  Ibid.  564. 
\     Where  no  other  force  is  used  than  is  implied  in  every  trespass,  the  case  is  not 
within  the  statute.     1  Sm.  8,  n.    7  Sm.  723. 

Unless  there  be  possession  in  another  at  the  time  of  the  entry,  it  is  no  offence, 
^wbatever  may  be  the  degree  of  force  used.     A.  43,  315,  355. 

In  order  to  constitute  a  forcible  entry,  the  prosecutor's  possession  must  be  quiet, 
feaeeable  and  actual ;  not  a  mere  scrambling  possession ;  and  the  entry  must  be 
leeompanied  by  actual  force  or  intimidation.  Therefore,  a  man  who  breaks  open 
the  door  of  his  own  dwelling,  which  is  forcibly  detained  from  him  by  one  who 
eiaims  the  bare  custody  of  it,  cannot  be  guilty  of  this  offence.  1  Ash.  140.  A.  17. 
^  816,  855.  ^  6  S.  &  R.  252.    10  W.  144,  455.    1  Brewst.  509. 

An  indictment  for  forcible  entry  may  be  sustained  against  a  landlord  for  forcibly 
Ejecting  a  sub-tenant,  after  the  termination  of  the  tenancy  and  removal  of  the  prin- 
1^  tenant.  5  P.  L.  J.  119.   2  P.  401. 

And  a  prosecution  for  forcible  entry  will  lie  by  one  tenant  in  common  against 

B  co-tenant,  where  the  possession  has  been  adverse  ani  exclusive.  2  P.  420. 

Tbe  entfjf  and  the  detainer  are  distinct  offences,  and  although  both  be  charged 
%  the  same  indictment,  the  defendants  may  be  acquitted  of  one  and  convicted  of 

afimmentioned  English  statutes,  are  all  sup-  three  years'  peaceable  possession  has  imme- 

ged  hy  the  2l8t  and  22d  seotions  of  this  act.  diatelj  preceded  the  commission  of  the  offence. 

WhilBt  the  language  is  greatly  simplified  and  This  limitation  has  not  been  extended  to  oon- 

the  only  material  alteration  in  the  rictions  for  forcible  entry,  because,  according 


itself,  win  be  found  in  making  the  po-    to  the  statutory  limitation  proposed  by  us  for 
•ecding  by  indictment  the  exclusive  criminal    misdemeanors,  no  conriction  can  be  had  unless 


,.  thereby  excluding    the  inquisition  the  offender  is  prosecuted  within  two  years 

tarn  aothorized  to  be  held  before  two  justices  after  the  commission  of  the  offence.    The 

If  the  peace,  which  is  beliered  to  be  entirely  punishment  of  fine  and  imprisonment  is  the 

in  view  of  the  fact  that  restitu-  same  as  at  common  law,  except  the  ma 


fim  is  to  form  part  of  the  sentence,  except  in    is  mentioned,  as  in  other  sections  of  t^ 
tises  of  conviction  for  forcible  detainer,  where    Beport  on  the  Penal  Code  16.  cj 
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the  other.  1  S.  &  R.  124.  There  may  he  a  foroihle  detainer,  thoagh  the  entij. 
was  peaceahle;  and  it  is  sufficient  if  it  appear  from  the  indictment  that  tha^; 
aggrieved  party  was  forcihly  kept  out  of  possession. 

To  authorize  judgment  of  restitution,  the  estate  of  the  prosecutor  must  be  averrei 
in  the  indictment,  possession  is  not  enough.     9  Barr  184.    2  P.  411. 

The  defendant  cannot  excuse  his  act,  by  showing  that  the  prosecntor  was  hia 
tenant,  and  was  carrying  on  a  business  which  increased  the  insurance  risk.  1 
Brewst.  509. 


JF^rgerfi; 

[See  GOUNTKRVIITING.]  '     I 

I.  ProTisions  of  the  Penal  Code.  III.  Judicial  deoisions  and  authorities. 

IL  Consideration    of    forged    instruments      IV.  A  warrant  against  one  eliarged  with  i 
may  be  reooTered  back.  forgery.  I 

I.  AoT  81  Maboh  1860.  Pnrd.  245.  i 

Sect.  169.  If  any  person  shall  fraudulently  make,  sign,  alter,  utter  or  publish,  i 
or  be  concerned  in  the  fraudulently  making,  signing,  utterine  or  publishing  any 
written  instrument,  other  than  notes,  bills,  checks  or  drafts  weady  mentioned,  to 
the  prejudice  of  another's  right,  with  intent  to  defraud  any  person  or  body  corpcK  ^ 
rate,  or  shall  fraudulently  cause  or  procure  the  same  to  be  done,  he  shall  be  goiltf 
of  a  misdemeanor,  and,  on  conviction,  be  sentenced  to  pay  a  fine  not  exceeding  one  | 
thousand  dollars,  and  to  undergo  an  imprisonment,  by  separate  or  solitary  confine- 
ment at  labor,  not  exceeding  ten  years. 

Sect.  170.  If  any  person  shall  &lsely  and  fraudulently  forge  or  counterfeit,  or, 
falsely  and  fraudulent^  be  concerned  in  the  forging  and  counterfeiting  the  greafe[ 
or  less  seal  of  the  commonwealth,  the  public  and  common  seal  of  any  court,  officei'^ 
county  or  corporation,  or  any  other  seal  authorized  by  law,  or  shall  falsely  and  fraud- 
ulently utter  and  publish  any  instrument  or  writing  whatever,  impressed  with  suek^ 
forged  and  counterfeit  seal,  knowing  the  same  to  be  forged  and  counterfeit,  he  shalL 
be  guilty  of  a  misdemeanor,  and,  on  conviction,  be  sentenced  to  pay  a  fine  not  ex- 
ceeding one  thousand  dollars,  and  to  undergo  an  imprisonment,  by  separate  or  soli- 
taiT  confinement  at  labor,  not  exceeding  seven  years. 

SECT.  171.  If  any  person  shall  forge,  deface,  embezzle,  alter,  corrupt,  withdraw,  ^ 
falsify  or  unlawfully  avoid  any  record,  charter,  gift,  grant,  conveyance  or  contract  r 
or  shall  knowingly,  fraudulently  or  unlawfullv  spare,  take  off,  discharge  or  oonoeal 
any  fine,  forfeited  recognisance  or  other  forfeiture ;  or  shall  forge,  deface  or  falsify 
any  registry,  acknowledgment  or  certificate ;  or  shall  alter,  deface  or  falsify  any 
minute,  document,  book  or  any  proceeding  whatever  of  or  belonging  to  any  public  i 
office  within  this  commonwealth ;  or  if  any  person  shall  cause  or  procure  any  of  ) 
the  offences  aforesaid  to  be  committed,  or  be  m  anywise  concerned  therein  -,  he  shdU  ! 
be  guilty  of  a  misdemeanor,  and,  on  conviction,  be  sentenced  to  pay  a  fine  not  | 
exceeding  two  thousand  dollars,  and  to  undergo  an  imprisonment,  by  separate  or. 
solitary  confinement  at  labor,  not  exceeding  seven  years ;  and  if  a  pubfic  offioer^j 
he  shall  be  removed  from  said  office,  and  the  same  be  declared  vacant  by  the  oomtr 
passing  sentence  upon  him. 

'.  n.  Act  5  Apeil  1849.  Purd.  111. 

Sect.  10.  Whenever  any  value  or  amount  shall  be  received  as  a  consideratioa 
in  the  sale,  sssignment,  transfer  or  negotiation,  or  in  payment  of  anjr  bill  of  ex- 
change, draft,  check,  order,  promissory  note  or  other  instrument  negotiable  within 
this  commonwealth,  by  the  holder  thereof,  from  the  indorsee  or  indorsees,  or  payer 
or  payers  of  the  same,  and  the  signature  or  signatures  of  any  person  or  persons 
represented  to  be  parties  thereto,  whether  as  drawer,  acceptor  or  indorser,  shaO 
have  been  forged  thereon,  and  such  value  or  amount,  by  reason  thereof,  errone- 
ously given  or  paid,  such  indorsee  or  indorsees,  as  well  as  such  payer  or  payers 

j 
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f 
lespectively,  shall  be  legally  entitled  to  recover  back  from  the  person  or  persons 
ftmoTuiij  holding  or  negotiating  the  same,  the  value  or  amonnt  so  as  aforesaid 
pren  or  paid  by  such  indorsee  or  indorsees  or  payer  or  payers  respectively  to  such 

CD  or  persons,  together  with  lawful  interest  thereon,  from  the  tmie  that  demand 
have  been  made  for  repayment  of  the  same. 

nL  Forgery,  at  the  common  law^  is  an  offence  in  falsely  and  fraudulently 
ttking  or  altering  any  manner  of  record,  or  any  other  authentic  matter  of  a 
Hbiie  nature ;  as  a  parish  register,  or  any  deed,  will  or  the  like.    1  Hawk.  P.  C. 

The  forgexy  of  any  writing  which  may  be  prejudicial  to  another  is  indictable  at 
ttomon  law.  A.  84.  Ld.  Raym.  1461.   Yauz's  Dec.  47. 

'  Any  alteration  of  a  genuine  instrument  in  a  material  part,  whereby  a  new  opera- 
tion is  given  to  it,  is  a  forgery  of  the  whole.   Whart.  Gr.  L.  §  1421. 

If  there  be  two  persons  of  different  descriptions  and  addresses,  but  of  the  same 
Ittme,  and  one  signs  his  name  with  the  address  of  the  other,  for  the  purpose  of 
iftind,  it  is  forgery.  Bayl.  Bills  482. 

A  man  may  even  be  guilty  of  forgery  by  siniing  his  own  name :  thus,  where 
loal  being  consigned  to  P.,  of  New  York,  arrived  there,  and  was  claimed  by  another 
«f  the  same  name  who  resided  there,  but  was  not  he  true  assignee ;  and  he,  know- 
iig  this,  obtained  an  advance  of  money,  on  indoising  the  permit  for  the  delivery 
tf  the  coal,  wil^  his  own  proper  name  :  it  was  hdd^  that  this  was  a  forgery.  6 
fkm,  72. 

^  One  receiving  a  counterfeit  note  from  an  innocent  person,  in  payment,  and  keep-       i^ 
hg  it  by  him  sue  months,  toiihaut  noHce,  is  guilty  of  gross  negligence,  and  must      f 
bvtiin  the  loss.   18  S.  &  R.  818. 

I  It  is  not  forgery  to  get  an  illiterate  man  to  sign  a  note  for  9141,  by  fiilsely  and 
hndnlently  pretending  that  it  is  for  (41  only.  10  H.  890. 

The  malang  of  a  &lse  entry  in  the  journal  of  a  mercantile  firm,  by  a  confidential 
kk  and  book-keeper,  with  intent  to  defraud  his  employers,  is  a  forgery  at  common 
pt.   Snch  forgery  mi^  consist  in  a  false  addition  of  the  amount  of  cash  received 
km  bills  receivable.  8  0.  529. 
[  The  act  of  5th  April  1849,  was  only  declaratory  of  the  common  law.  6  C  527. 

Hotiee  of  the  forgeiy,  within  a  reasonable  time  after  its  discovery,  and  an  offer 

letom  tiie  note,  are  necessary  to  the  maintenance  of  an  action  for  the  recovery 

fte  consideration  paid,  unless  waived  by  the  defendant,  or  the  note  be  shown  to 

M»  no  value.   6  C  145,  527. 

In  an  action  to  recover  back  the  money  paid  for  a  promissory  note,  with  a  forged 

' "^nt,  the  supposed  indorser  is  a  competent  witness  to  prove  the  forgery.   6 

r  The  transferer  of  negotiable  paper  warrants  that  it  is  not  foiled  or  fictitious, 
**""H  he  do  not  indorse  it.     14  Wr.  441. 

rv.   Warrant  against  one  oharoed  with  foroert. 
tRCER  COUNTY,  m. 

The  CoBunonwoalth  of  Penaijlvaiiia, 

To  the  Constable  of  the  Township  of  U M ,  in  the  County  of  Mercer,  greeting ; 

Toe  an  hereby  eonunanded  to  take  the  body  of  A.  B.,  if  he  be  found  in  the  said  countj', 
llhriag  him  before  J.  R.,  one  of  oar  justices  in  and  for  the  said  county,  to  answer  the 
^^^mwealth  upon  a  charee,  founded  on  the  oath  of  0.  D.,  of  havine  felonioasly  altered 
^^  kin  promissory  note  cunwn  by  £.  F.  in  fayor  of  G.  H.,  dated  April  27th  1859,  for 
M).67},  and  further  to  be  doalt  with  according  to  law ;  and  for  so  doing  this  shall  be 

^iwiani    Witness  the  said  J.  R.,  at  U— ^  M ,who  hath  hereunto  set  his  hand 

ml,  the  tenth  day  of  May,  a.  d.  1860.  J.  R.,  Jnstioe  of  the  Peace.    [sbal.J 
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ffoxnmtion  anlr  idastatlrs. 


L  ProTisions  of  the  Penal  Code. 
II.  Judioiftl  deciaioiiB. 
III.  Form  of  a  warrant  and  oommitment  for 


bastardy. 
IV.  Form  of  a  wsrrAit  for  oonoealing  €km 
death  of  a  baatard  child. 


I.  Act  81  Maboh  1860.  Pnrd. 


I 


Seot.  37.  Ir  any  person  shall  oommit  fornication,  and  be  thereof  oonvicted,  h« ! 
or  she  shall  be  sentenoed  to  pay  a  fine  not  exceeding  one  hundred  doUara,  to  ih»^ 
guardians,  directors  or  overseers  <n  the  poor  of  the  city,  county  or  township  wheitt: 
the  offence  was  committed,  for  the  use  or  the  poor  of  such  city,  county  or  township;^ 
and  any  single  or  unmarried  woman  having  a  child  bom  of  her  bodj,  the  same  shall : 
be  sufficient  to  convict  such  single  or  unmarried  woman  of  fornication }  and  the  maa. 
by  such  woman  charged  to  be  the  father  of  such  bastard  child,  shall  be  the  reputed^ 
^her,  and  she  persisting  in  the  said  charge,  in  the  time  of  her  extremity  of  labo^ 
or  afterwards  in  open  court,  upon  the  trial  of  such  person  so  charged,  the  same  shaK 
be  given  in  evidence,  in  order  to  convict  such  person  of  fornication,  and  such  pe^^ 
son  being  thereof  convicted,  sludl  be  sentenced,  in  addition  to  the  fine  aforesaid,  t9\ 
pay  the  expenses  incurred  at  the  birth  of  such  child,  and  to  give  securily,  by  one  orj 
more  sureties,  and  in  such  sum  as  the  court  shall  direct,  to  the  guardians,  jirectois! 
or  overseers  of  the  poor  of  the  city,  county  or  township  where  such  child  was  boiBt 
to  perform  such  order  for  the  maintenance  of  the  said  child,  as  the  oonrt  before 
which  such  conviction  is  had  shall  direct  and  appoint. 

Sbot.  38.  If  a  bastard  child  is  begotten  out  of  the  state,  and  bom  within  ths 
state,  or  begotten  within  one  of  the  counties  of  this  state,  and  born  in  another,  m, 
the  latter  case,  the  prosecution  of  the  reputed  father  shall  be  in  the  county  wher^l 
the  bastard  child  shall  be  bom,  and  the  like  sentence  shall  be  passed  as  if  the  bat 
child  had  been  or  shall  have  been  begotten  within  the  same  county;  and  in 
former  case,  vis.,  of  a  bastard  begotten  without  the  state  and  bom  within  it, 
like  sentence  shall  be  passed,  except  in  the  imposition  of  a  fine,  which  part  of 
sentence  shall  be  omitted. 

Seot.  89.  If  any  woman  shall  endeavor  privately,  either  by  herself  or  the 
ouroment  of  others,  to  conceal  the  death  of  any  issue  of  her  body,  male  or  ft 
which,  if  it  were  bom  alive,  would  by  law  be  a  bastard,  so  that  it  may  not 
to  light  whether  it  was  born  dead  or  alive,  or  whether  it  was  murdered  or  not,  e 
such  mother,  being  convicted  thereof,  shall  suffer  an  imprisonment,  by  separate 
solitarv  confinement  at  labor,  not  exceeding  three  vears;  and  if  the  grand  jmaj 
shall,  m  the  same  indictment,  charge  any  woman  with  the  murder  of  her  bastara 
child,  as  well  as  with  the  offence  aforesaid,  the  jury  by  whom  such  woman  shall  te 
tried,  may  either  acquit  or  convict  her  of  both  offences,  or  find  her  guilty  of  OM 
and  acquit  her  of  the  other,  as  the  case  may  be.(a)  J 

(a)  The  8th  section  of  the  act  of  1718  sub- 
jected the  concealment,  by  the  mother,  of  the 
death  of  a  bastard  child,  to  the  penalty  of 
death,  except  such  mother  could  make  proof^ 
by  one  witness  at  least,  that  the  child,  whose 
death  was  by  her  so  concealed,  was  bom 
dead;  this  provision  was  oopied  from  the 
English  statute  of  21  James  L,  oh.  27 ;  the 
rigorous  nature  of  this  statute  suggested  the 
passage  of  the  6th  section  of  the  act  of  6 
April  1790,  which  declares  that  "the  con- 
strained presumption  that  the  child  whose 
death  is  concealed,  was  therefore  murdered 
by  the  mother,  shall  not  be  sufficient  evidenoe 
to  con^ct  the  party  indicted,  without  pro- 
bable presumptive  proof  is  given  that  the 
child  was  born  alive ;"  and  that  of  the  18th 
section  of  the  act  of  1794,  which  declares 
"  that  the  concealment  of  the  death  of  any 
such  child  shall  not  be  conclusive  evidence 


to  convict  the  party  indicted  of  the  mnrder  4 
her  child,  unless  the  circumstances  atteeUn^  I 
be  such  as  shall  satisfy  the  mind  of  the  jatj 
that  she  did  wilMly  and  malteioiialy  deot 
and  take  away  the  life  of  such  child."  la  i 
state  of  the  law,  it  seemed  better  to  the  oon 
sioners  to  repeal  all  the  exisdng  stAtatc 
the  subject,  and  to  substitute  a  pliun  p 
sion,  making  the  concealment  of  the  d« 

of  an  illegitimate  child  a  substantiTe  of 

The  destruction  of  the  life  of  such  child  I 
its  mother  is  thus  left  subject  to  the 
punishment,  and  susceptible  of  the 
proof  as  ordinary  cases  of  murder.  They -ha. 
however,  preserved  that  feature  of  the  Aot  i 
1794  which  authorises  oounts  for  the  mmd 
of  a  bastard  child,  and  for  conoealmenfe  of] 
death,  to  be  united  in  the  same  ind 
Report  on  the  Penal  Code  26. 
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II.  Where  a  num  and  hk  wife  live  togetlLer  as  married  persona  usually  do,  a 
'  person  maj  be  convicted  of  fornication  with  the  wife,  but  not  of  bastardy, 
the  bodily  impotenoe  of  ihe  husband  be  clearly  and  fully  established.   1  Ash. 

Where  the  husband  and  wife  live  separate  and  apart,  it  may  be  shown,  either 

facts  or  circumstances,  ^t  the  husband  had  not  access  to  the  wife.   Ibid. 
If  ike  husband  have  aooess  to  his  wife,  no  evidence  short  of  absolute  impotence 
bastardize  the  issue ;  but  if  they  live  at  a  distance  from  each  other,  so  that 
n  is  improbable,  the  legitimacy  of  ihe  issue  may  be  made  a  question  upon  the 
denee.  6  B.  283. 

an  mdictment  for  fornication  and  bastardy,  a  married  woman  is  a  competent ' 
8  to  prove  the  criminal  connection,  but  not  the  non-access  of  the  husband. 

)n  an  indictment  for  fornication  and  bastardy,  if  a  witness  testify  that  he  had 
sit  connection  with  the  prosecutrix  about  the  time  the  child  was  begotten,  her 
ipetency  as  a  witness  to  prove  the  defendant  is  the  father  of  the  child,  is  thereby 
^^jed;  bat  the  credibility  of  the  witness  is  for  the  jury.  4  P.  L.  J.  136. 

is  impossible  for  a  mother  to  decide  to  which  of  two  or  more  connections  about 
same  time,  her  conception  is  to  be  imputed :  and  therefore,  on  the  trial  of  an 
ictment  for  fornication  and  bastardy,  the  prosecutrix  may  be  asked  '*  if  she  had 
leetion  with  any  other  person  abotU  the  time  when  the  child  was  begotten."   1 

L  J.  43. 
1  an  indictment  charging  the  defendant  with  fornication  and  bastardy,  where 

period  of  gestation  proved  was  three  hundred  and  thirteen  days,  the  court 
rged,  diat  although  this  was  an  unusual  period  of  gestation,  it  was  not  an  impot' 

one,  and  that  the  defendant  might  have  been  the  f&ther  of  a  child  born  under 

circumstances.   6  P.  L.  J.  195.  1  Cr.  0.  C.  592. 

an  indictment  for  fornication  and  bastardy,  the  witness  testified,  "  he  /arced 

he  worhed  himself  under  me^  and  in  that  way  forced  me:  I  did  not  give  my 

"    Upon  a  demurrer  to  this  evidence,  it  was  held^  that  it  was  not  such  as 

merge  the  offence  charged  in  the  crime  of  rape;  but  that  the  defendant  might 

egally  convicted.   5  W.  A  S.  345.  f 

an  indictment  for  fornication  and  bastardy,  an  omission  to  state  the  sex  of  the     /-^  ■ 

is  fatal.    IR.  142. 

e  term  <<  illicit  intercourse,''  in  an  indictment  for  conspiracy  to  cause  a  female 
xoDmit  fornication,  is  a  sufficient  designation  of  the  offence.   Commonwealth  v. 
ebamps,  Q.  S.  Phila.,  3  June  1854.  MS. 
an  indictment  for  seduction,  the  defendant  may  be  convicted  of  simple  fomi- 

L  5  H.  126. 

Pennsylvania,  the  court  allow  for  lyin^-in  charges,  and  direct  payment  of  a 

sum  for  support  of  the  child  from  its  birth  to  the  rendition  of  judgment,  and 
le  person  who  incurred  the  expenses  be  dead,  the  money  may  be  awaurded  to  his 
1  representative.  3  Y.  89. 

!he  period  and  amount  of  maintenance  of  the  child  is,  by  statute,  in  Penns^l- 
~  left  to  the  judgment  of  the  quarter  sessions,  and  they  may  alter  their  practice 
f  find  proper.   4  B.  541. 

practice  m  Pennsylvania  on  a  conviction  is,  to  require  the  defendant  to  give 
^  to  perform  all  the  sentence,  except  fine  and  costs ;  for  these  he  is  committed 
he  pays  them.   6  S.  &  R.  282. 

I  action  of  debt  does  not  lie  upon  the  sentence  of  the  court  of  quarter  sessions. 

.ftR.9. 

M  prosecutrix  cannot  maintain  an  action  against  the  constable  for  an  escape, 

e  conviction;  but  after  sentence,  she  may  do  so.    6  H.  263-4.    9  H.  215.   1 

63.    9P.F.Sm.320. 

bond,  conditioned  *'  from  time  to  time  and  at  aU  times  hereafter"  to  mdemnify 
eoontj  firam  ail  expenses  which  shall  accrue  by  reason  <'  of  the  birth,  mainte- 
ee,  education  v^^  bringing  up  of  the  child,"  is  good.   3  H.  409. 
hie  who  subsequently  marries  the  proeeoutrixy  cannot  release  the  allowance  for 
ntenance.  6H  116. 
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Concealment  of  the  birth  of  a  bastard  child  is  no  offence  nnder  89A  section 
Vaux's  Dec.  24. 

An  indictment  under  the  89th  aection  which  does  not  distinctly  aver  the  death 
of  the  child,  is  bad.    8  W.  535. 

But  it  is  not  necessary  to  set  forth  in  what  manner,  or  by  what  acts,  Uie  mother 
endeavored  to  conceal  the  death  of  the  infant.    2  S.  &  R.  40. 

If  the  mother  die  in  child-birth,  her  declarations  as  to  the  paternity  of  her  child, 
are  not  evidence  as  death-bed  declarations.     21  Leg.  Int  4. 

The  court  may,  in  its  discretion,  decree  the  maintenance  to  be  paid  to  any  pexsoa 
other  than  the  mother.     7  Wr.  61. 

ni.    A  WARRANT  rOB  BA8TABDT. 

COUNTY  OF  HTJKTINQDON,  m. 

The  Commonwtalth  of  Peaniylvaiiia, 

To  any  Constable  in  the  said  ooanty,  greeting: 

Wherbas,  a.  E.  B.,  of  the  said  county,  hath  made  oath  before  the  sabecriber,  one  of 
oar  jastices  of  the  peace  in  and  for  the  said  county,  that  she  is  now  prc^ant  with  a  bas- 
tard child,  which  u  likely  to  become  chareeable  to  the  said  ooontv;  thiat  D.  F.,  fnima, 

of  G township,  in  the  said  ooanty,  did  beget  her  with  child,  and  that  he  is  the  father 

of  the  same.  These  are,  therefore,  m  the  name  of  the  said  commonwealth,  to  reqaire 
and  command  you,  or  some  one  of  you,  forthvritb  to  apprehend  the  said  D.  F^  and  brine 
him  .before  the  subscriber  to  answer  the  said  premises,  and  to  be  further  dealt  witS 
according  to  law.  Witness  car  said  justice  of  the  peace,  under  his  hand  and  seal,  this 
tenth  day  of  May,  a.  d.  1860.  T.  E.,  Justice  of  the  Peace,    [ssai.] 

Non. — ^When  the  defendant  is  brought  before  the  justice,  he  must  take  bail  from  bin 
to  appear  at  the  next  session  to  answer  the  charge,  or  in  default  of  sufficient  saretj, 
commit  him  to  the  county  prison,  and  bind  over  the  witnesses  to  give  testimony. 

The  above  warrant,  and  the  practice  under  it,  seem  to  have  originated  from  ^t 
provisions  of  the  statute  of  6  Geo.  II.,  ch.  81,  which  enacts  that  **if  any  single 
woman  be  delivered,  or  declare  herself  with  child  of  a  bastard,  likely  to  be  charge- 
able to  a  parish,  or  any  eztraparochial  place;  and  on  oath,  in  writing,  before  one 
or  more  justices  of  the  county  or  corporation,  charge  any  one  of  getting  her  with 
child,  the  justices,  on  application  of  any  overseer,  may  grant  a  warrant  against  the 
person  charged,  and  shall  commit  him  to  jail,  or  the  house  of  correction,  unless  he 
give  security  to  indenmify  the  parish,  or  a  recognisance  to  abide  the  order  c^  the 
next  quarter  or  eeneral  sessions.  Provided^  if  the  woman  die,  manr,  miscarry  or 
be  not  with  child,  or  no  order  be  made  wiUiin  six  months  after  deuvefy,  Ac,  he 
shall  be  discharged,''  &c.  Com.  Dig.,  Bastard,  Q.  2. 

A  OOMMITMINT  lOR  BASTARDY. 

COUNTY  OF  HUNTINODON,  m. 

The  CommoBWtalth  of  PsansylTaaia, 

To  an;^  Constable  of  the  said  county,  and  to  the  Keeper  of  the  Prison  of  the  said  County 
of  Huntingdon,  greeting : 

Thxsb  are  to  authorise  and  require  you,  the  said  constable,  forthwith  to  omvey  and 
deliver  into  the  custody  of  the  keeper  of  the  prison,  Uie  body  of  D.  F.,  farmer,  charged 
on  oath  before  T.  £.,  one  of  our  justices  of  the  peace  in  and  for  the  siud  coun^,  with 
having,  within  the  said  county,  begotten  A.  2.  B.,  a  single  woman,  with  child,  of  which 
bastara  child  she  is  now  pregnant,  and  which  when  bom  is  likely  to  become  chargeable 
to  the  said  county ;  and  you,  the  said  keeper,  are  hereby  required  to  keep  the  said  D.  F. 
in  your  custody  m  the  said  prison,  and  him  there  safely  to  keep  till  tiie  next  court  of 
quarter  sessions  of  the  said  county  of  Huntingdon,  or  until  he  shall  thence  be  ddivered 
by  due  coarse  of  law ;  and  for  so  doing  this  shall  be  your  sufficient  warrant.    Witoeea 

the  said  T.  £.,  at  H ^  who  hath  hereunto  set  his  hand  and  seal  the  twelfth  day  of  Haj, 

Anno  Domini  1860.  T.  E.,  Justice  of  the  Peace,     [seal.] 

lY.    A  WARRANT  FOR  OONGBALINO  THI  DEATH  OF  A  BASTARD  OHILD. 

HUNTINODON  COUNTY,  n, 

Ths  Ccmmonwtalth  of  PannsylTaaia, 

To  the  Constable  of  H township,  in  the  County  of  Huntingdon,  greeting: 

Whirbas,  information  hath  been  made  upon  oath  to  J.  R.,  one  of  our  justices  of  the  peace 
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in  and  for  the  Baid  oonnty,  that  M.  B.,  of  D township,  in  the  aaid  county,  single 

woman,  hath  had  a  bastard  child,  lately  bom  aliye,  of  her  body,  which  child  is  since 
dead,  and  that  the  said  M.  B.  hath  concealed  the  dea^  of  the  said  bastard  child.  Ton 
are,  therefore,  hereby  commanded  to  take  the  said  M.  B.  tnd  brine  her  before  oar  siud 
'oadoe  to  answer  the  said  complaint*  and  farther  to  be  dealt  witn  according  to  law. 

hneas  the  said  J.  R.,  at  H township  aforesaid,  the  10th  day  of  April,  a.  d.  1860. 

J.  R.,  Jostice  of  the  Peace,    [siai*.] 


JTortune  Eelling^ 

Act  8  Apkil  1861.  Purd.  226. 

Sect.  1.  Any  person  who  shall  pretend,  for  gain  or  lucre,  to  predict  fiitare  events, 
hj  cards,  tokens,  the  inspection  of  tbe  head  or  hands  of  any  person,  or  by  any  one's 
age,  or  by  consulting  the  movements  of  the  heavenly  bodies ;  or  who  shall,  for  eain 
or  lucre,  pretend  to  effect  any  purpose  by  spells,  charms,  necromancy  or  incantation, 
shall  be  guilty  of  a  misdemeanor,  punishable  by  any  court  of  quarter  sessions  m  this 
oommonwealt^  by  fine  and  imprisonment,  or  bioth  or  either,  at  the  discretion  of  the 
court ;  the  first  offence  shall  be  punished  with  not  more  than  two  years  imprison- 
ment, nor  less  than  fifteen  days,  and  a  fine  of  not  more  than  one  hundred,  nor  less 
than  ten  dollars ;  the  second  offence  with  any  term  of  imprisonment  and  fine,  not 
exceeding  five  years  or  five  hundred  dollars,  as  the  oourt  may  deem  proper. 

Sect.  2.  Whosoever  shall  pretend,  for  lucre  or  gain,  to  tell  fortunes  or  foretell 
fatore  events,  bv  other  means  than  those  aforesaid,  shall  be  guilty  of  a  misdemeanor, 
to  be  prosecuted  as  offences  against  public  law  are  now  prosecuted  in  this  common- 
wealth, and  to  be  punished  as  is  provided  in  section  first  of  this  act. 

Skot.  3.  K  any  person  or  persons^  shall  publish,  by  card,  circular,  sign,  news- 
paper or  any  other  means  whatsoever,  that  he  or  she  shall  or  will  predict  future 
events,  die  said  publication  may  be  given  in  evidence  to  sustain  an  indictment 
under  the  first  and  second  sections  of  this  act. 

Sect.  4.  Any  person  whose  fortune  may  have  been  told  as  aforesaid,  shall  be  a 
competent  witness  against  all  persons  charged  with  any  violation  of  the  provisions 
of  this  act 

Sect.  5.  Any  person  or  persons  who  shall  advise  the  taking  or  administering  of 
what  are  commonly  called  love  powders  or  potions,  or  who  shall  prepare  the  same, 
to  be  taken  or  administered,  shall  be  guilty  of  a  misdemeanor,  and  shall  be  punished 
as  is  provided  in  section  one  of  this  act. 

Sect.  6.  Any  person  or  persons  who  shall  pretend,  for  lucre  or  gain,  to  enable 
any  one  to  get  or  to  recover  stolen  property,  or  to  tell  where  lost  articles  or  animals 
are,  or  to  stop  bad  luck,  or  to  give  gocKi  luck,  or  to  put  bad  luck  on  any  person  or 
aninuJs,  or  to  stop  or  injure  the  business  of  any  person,  or  to  injure  the  health  of 
any  person,  or  to  shorten  the  life  of  any  person,  or  to  give  success  in  business,  enter- 
prue,  speculation,  lottery,  lottery  numbers  or  games  of  chance,  or  win  the  affections 
of  any  person  whatever,  for  marriage  or  seduction,  or  to  make  one  person  marry 
another,  or  to  induce  any  person  to  alter  or  make  a  will  in  ^vor  or  against  any  one, 
or  to  tell  the  place  where  treasure,  property,  money  or  valuables  are  hid,  or  to  teU 
the  place  where  to  dig  or  to  search  for  gold,  metals,  hidden  treasure  or  any  other 
arti<^,  or  to  make  one  person  dispose  of  property,  business  or  any  valuable  thing  in 
iavor  of  another,  shall  be  guilty  of  a  misaemeanor,  punishable  under  the  provisions 
of  this  act,  in  any  court  of  quarter  sessions ;  and  the  party  or  parties  who  may  have 
consulted  such  persons  as  have  pretended  to  do  any  of  die  acts  aforesaid,  shall  be 
eompetent  witnesses  in  all  proceedings  for  a  breach  or  breaches  of  this  act. 
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L  ProTiflions  of  the  Penal  Code.  8.  Fraudulent  insolvency. 

1.  Fraudulent  destruction  of  irritten  4.  Fraudulent    collusion    with   insd- 

instruments.  Tents. 

2.  Fraudulent  disposition  of  property.        II.  Judicial  decisions. 

I.  Act  31  Mabch  1860.  Purd.  238. 

1.  Skot.  129.  If  any  person  shall  fraudulently  or  maliciously  tear,  bum  or  in  any 
other  way  destroy  any  deed,  lease,  will,  bond  or  any  bill  or  note,  check,  draft  oi 
other  security  for  the  payment  of  money,  or  the  delivery  of  goods,  or  any  certificate 
of  loan  or  other  public  security  of  this  commonwealth,  or  of  the  United  States,  or 
any  of  them,  or  any  certificate  of  the  stock  or  debt  of  any  bank,  corporation  or 
society,  either  of  this  commonwealth  or  the  United  States,  or  either  of  them,  or 
of  any  foreign  country,  or  any  receipt,  acquaints  nee,  release  or  discharge  of  any 
debt,  suit  or  other  demand,  or  any  transfer  or  assurance  of  money,  stock,  goods, 
chattels  or  other  property,  or  any  letter  of  attorney  or  other  power,  or  any  day- 
book or  other  book  of  accounts,  or  any  agreement  or  contract  whatever,  with  intent 
to  defraud,  prejudice  or  injure  any  person,  bank,  body  corporate,  society  or  asso- 
ciation, the  person  so  ofiending  shall  be  guilty  of  a  misdemeanor,  and,  on  con^ 
viotion,  be  sentenced  to  pay  a  fine  not  exceeding  five  hundred  dollars,  and  to 
undergo  an  imprisonment,  not  exceeding  three  years,  or  either,  or  both,  at  the  dis- 
cretion of  the  court. 

2.  Sect.  130.  Any  person  who  shall  remove  any  of  his  properly  out  of  any  county, 
with  intent  to  prevent  the  same  from  being  levied  upon  by  any  execution,  or  who 
shall  secrete,  assign,  convey  or  otherwise  dispose  of  any  of  his  property,  with  intent 
to  defraud  any  creditor,  or  to  prevent  such  property  being  made  liable  for  the  pay- 
ment of  his  debts,  and  any  person  who  shall  receive  such  property  with  such  intent, 
or  who  shall,  with  like  intent,  collude  with  any  debtor  for  the  concealment  of  any 
part  of  his  estate  or  effects,  or  for  giving  a  false  color  thereto,  or  shall  conceal  any 
grant,  sale,  lease,  bond  or  other  instrument  or  proceeding,  either  in  writing  or  by 
parol,  or  shall  become  a  grantee,  purchaser,  lessee,  obligee  or  other  like  party  in  any 
such  instrument  or  proceeding,  with  the  like  iraudulent  intent,  or  shall  act  as  broker, 
scrivener,  agent  or  witness,  in  regard  to  such  instrument  or  proceeding,  with  the 
like  intent,  such  person  or  persons,  on  conviction  thereof,,  shall  be  guilty  of  a  mis- 
demeanor, and  be  sentenced  to  pay  a  sum  not  exceeding  the  value  of  the  property 
or  effects  so  secreted,  assigned,  conveyed  or  othemrise  disposed  of  or  concealed,  or 
in  respect  to  which  such  colluaon  shall  have  taken  place,  and  undergo  an  imprison- 
ment, not  exceeding  one  year. 

3.  Sect.  131.  If  it  shall  appear  to  the  court  upon  the  hearing  of  any  petition  in 
insolvency,  either  by  the  examination  of  the  petitioner,  or  other  evidence,  that  there 
is  just  ground  to  believe  either — 

I.  That  the  insolvency  of  the  petitioner  arose  from  losses  by  gambling,  or  by  the 
purchase  of  lottery  tickets;  or 

II.  That  such  petitioner  had  embezzled  or  applied  to  his  own  use  any  money,  oi 
other  property  wiwi  which  he  had  been  intrusted,  either  as  bailee,  agent  or  de- 
positary, and  to  the  prejudice  of  the  opposing  creditors;  or 

III.  That  he  has  concealed  any  part  of  his  estate  or  effects,  or  colluded  or  con- 
trived with  any  person  for  such  concealment,  or  conveyed  the  same  to  any  per- 
son for  the  use  of  himself,  or  any  of  his  family  or  friends,  or  with  the  expectation 
of  receiving  any  future  benefit  to  himself  or  them,  and  with  intent  to  defraud 
his  creditors;  in  every  such  case  it  shall  be  the  duty  of  the  court  to  commit  such 
person  for  trial. 

Sect.  132.  If  such  debtor  shall,  upon  trial,  be  convicted  of  any  of  the  acts  men- 
tioned in  the  preceding  section,  he  shall  be  adjudged  guilty  of  a  misdemeanor,  and 
shall  be  sentenced  as  follows: 

I.  If  found  guilty  of  embezzlement  or  concealment  of  property,  as  aforesaid,  he 
shall  be  sentenced  to  undergo  an  imprisonment,  by  separate  or  aolitoiy  confineipeDt 
at  labor,  not  exceeding  seven  years. 
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n.  If  it  sliall  appear,  by  the  yerdiot  of  the  jury  on  snch  trial,  that  the  insolyency 
of  the  petitioDer  was  caused  by  gambling  or  the  purchase  of  lottery  tickets,  as  afore- 
said, he  shall  be  sentenced  to  iLn  imprisonment  not  exceeding  three  years. 

Sect.  133.  If  no  bill  shall  be'  presented  to  the  grand  jury  at  the  next  ses- 
sions, or  if  the  bill  shall  not  be  found,  or  if  the  indictment  shall  not  be  tried  at 
the  second  session  after  the  commitment  of  such  petitioner,  unless  the  postpone- 
ment of  the  trial  take  place  at  the  instance  of  such  petitioner,  or  if,  upon  trial, 
such  debtor  be  acquitted,  it  shall  be  the  duty  of  the  court  of  common  pleas  to 
discharge  him  from  imprisonment  upon  his  proceeding  as  is  provided  by  the  in- 
solvent laws. 

4.  Sbct.  134.  If  any  person,  with  intent  to  defraud  the  creditors  of  an  insolvent 
debtor,  or  any  of  them,  shall  collude  or  contrive  with  such  insolvent  debtor  for 
the  oonoealment  of  any  part  of  his  estate  or  effects,  or  for  giving  a  false  color 
tbereto,  or  shall  contrive  or  concert  any  grant,  sale,  lease,  bond  or  other  instrument 
or  proceeding,  either  in  writing  or  by  parol,  or  shall  become  a  grantee,  purchaser, 
lessee,  obligee  or  other  like  party,  in  any  such  instrument  or  proceeding,  with 
the  like  intent,  or  shall  act  as  broker,  scrivener,  agent  or  witness,  in  regard 
to  such  instrument  or  proceeding,  with  the  like  intent,  such  person  shall  be 
guilty  of  a  misdemeanor,  and,  on  conviction  thereof,  be  sentenced  to  pay  a  fine 
not  exceeding  ten  thousand  dollars,  and  to  undergo  an  imprisonment  not  exceeding 
two  years,  and  shall  forfeit  all  claim  which  he  may  have  to  any  part  of  the  estate  of 
sach  debtor. 

n.  To  render  the  offence  complete,  under  the  180th  section  of  the  act,  the  as- 
signment or  conveyance  of  the  property  must  be  with  a  fraudulent  intent,  to  prevent 
the  creditor  from  pursuins  his  legal  means  for  making  his  debtor's  effects  available 
for  tbe  payment  of  his  debts  in  a  legitimate  way,  conceived  at  the  time  of  the  con- 
veyance. If  the  transfer  was  legal,  and  bond  fide,  between  the  parties,  if  made  to 
give  s  preference  to  one  creditor  over  another,  it  is  not  criminal.  The  proper  sub- 
ject for  inquiry  is  not,  whether  the  bargain  was  a  good  one,  or  such  a  sale  as  a 
pmdent  man  would  make  of  his  effects;  but  simply,  was  the  transfer  tainted  with 
fraud,  or  consummated  in  iniquity,  with  a  design  to  injure  a  creditor.  2  P.  317. 
8  P.  L.  J.  86. 

To  constitute  the  offence,  there  must  be  an  actual  secreting  or  assigning;  a  mere 
refiiaal  to  surrender  them  is  not  enough.    1  Brewst.  347. 

If  a  creditor  resort  to  a  prosecution  under  the  130th  section  of  the  act,  for  the 
mere  purpose  of  compelling  a  settlement  of  his  claim,  he  will  be  liable  to  an  action 
for  malicious  prosecution.  The  act  is  intended  to  punish  a  criminal  offence,  not  to 
be  used  as  a  means  of  collecting  debts,  however  just,  and  to  suffer  it  to  be  per- 
verted to  that  purpose  would  necessarily  lead  to  great  injustice  and  oppression. 
1J.84. 

Where  a  petitioner  for  the  benefit  of  the  insolvent  laws,  was  the  president  of 
a  nulroad  company,  and  had  issued  certificates  of  stock  and  loans,  in  the  name  of 
the  company,  without  the  knowledge  of  the  managers,  and  pledged  the  same  as 
eollateraf  security  for  moneys  borrowed  and  applied  to  his  own;  it  was  Jieid,  that 
this  was  a  case  of  embezzlement  within  the  meaning  of  the  act  relating  to  fraudulent 
insolvency.   2  Ash.  287. 

A  tax  collector  is  an  agent  within  the  meaning  of  the  2d  clause  of  the  131st 
section  of  the  act.   Fisher's  Case,  2  Wh.  Dig.  27,  pi.  133. 

If  a  defendant  charged  with  fraudulent  insolvency,  be  acquitted,  he  must  be  dis- 
charged by  the  court  2  Wh.  Dig.  27,  pi.  125.  But  if  convicted,  and  pardoned,  he 
may  still  be  held  in  custody  under  the  execution.   1  Ash.  84. 
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JFrautrulent  C^inbesanceis. 

I.  Statute  against  fraudulent  oouTeyanoes.  II.  Judicial  decisionB. 

I.  Statute  18  Elizabeth,  cap.  v.  Purd.  1025. 

Seot.  2.  ProYidee  that  all  and  every  feoffment,  ^ft,  grant,  alienation,  baigaia 
and  convejanoe  of  lands  or  goods,  or  of  any  lease,  rent,  common  or  other  profit,  or 
charge  oat  of  the  same,  by  writing  or  otherwise ;  and  ail  and  every  bond,  suit, 
judgment  and  execution,  at  any  time  had  or  made,  or  at  any  time  hereafter  to  be 
had  or  made,  to  or  for  any  intent  or  purpose  before  declared  and  expressed  [to  wit, 
to  delay y  hinder  or  de/ravd  creditors  and  others  of  their  just  and  lawfid  actiotu^ 
Sfiits,  debtSy  accounts,  damages^  penalties^  forfeitures^  &o.]  shall  be  from  henceforth 
deemed  and  taken  (only  as  against  that  person  or  persons,  his  or  their  heirs,  sao- 
cessors,  executors,  administrators  and  assigns,  whose  actions,  suits,  debts,  &c.,  by 
such  fraudulent  devices  and  practices,  as  aforesaid,  are,  shall  or  might  be  in  any 
ways  disturbed,  hindered,  delayed  or  defrauded)  to  he  dearly  and  utterly  void  and 
of  none  effect;  an^  pretence,  oolor^  feigned  consideration,  expressing  of  use,  or  any 
other  matter  or  thmg  to  the  contrary  notwithstanding. 

SsoT.  6.  Provides  that  this  act  shall  not  extend  to  property  conveyed  hon&fide, 
and  on  good  consideration,  to  any  person  not  having  notice  or  knowledge  of  the 
fraud. 

The  statute  of  13  El^.,  c.  5,  relates  to  creditors  only:  the  statute  of  27  Blis.,  e. 4^ 
contains  similar  provisions  for  the  protection  of  subsequent  bond  fide  purchasers. 
Bob.  Dig.  298. 

n.  To  bring  a  case  within  the  statute  of  13  Elii.,  c.  5,  the  conveyance  mnst  be 
voluntary :  it  must  be  made  by  the  owner  of  the  land,  he  being  at  the  time  indebted; 
and  with  intent  to  delay,  hinder  and  defraud  creditors  or  others  of  their  just  and 
lawful  actions,  &c. ;  and  in  general  the  intent  will  be  presumed  from  the  oircom- 
stance  of  the  party  being  indebted.  Where  these  circumstances  occur  the  conrey- 
ance  is  void,  as  well  in  respect  to  sivibsieqykenJt  as  to  mior  creditors.  1  P.  C  C.  460, 
464.   See  1  Am.  Lead.  Gas.  41-79. 

K  the  motive  of  the  grantor  in  a  voluntary  conveyance,  be  to  withdraw  property 
from  the  reach  of  debts  he  intends  to  contract,  the  deed  is  invalid  as  against  debts 
subsequently  incurred.    3  Wr.  499. 

A  man  cannot  settle  his  property  to  his  own  use,  until  a  creditor  assail  it,  and 
then  over,  so  as  to  prevent  his  creditor  from  seizing  it.     10  Wr.  411. 

The  fraudulent  intent  as  to  existing  creditors,  is  a  conclusion  of  kw,  where  the 
deed  is  a  voluntary  one ;  but  where  it  is  otherwise,  the  fraudulent  intent  is  to  be 
established  as  a  fact,  by  the  party  impugning  the  conveyance.  3  C.  123. 

A  conveyance  of  real  estate  by  a  fkther  to  his  son,  intended  to  delay  and  hinder 
creditors,  is  fraudulent  as  to  them,  whether  the  consideration  amount  to  the  valne 
of  the  land  or  not.  4  H.  488. 

The  consideration  of  a  sale  may  amount  to  the  value  of  the  land  sold,  and  yet 
the  sale  be  fraudulent  as  against  creditors,  because  such  sale  may  delay,  hinder  and 
obstruct  them  in  the  collection  of  their  debts.   4  H.  497. 

A  deed  made  to  hinder  and  delay  creditors,  though  void  as  to  them,  neverthelen 
concludes  the  debtor  for  all  other  purposes.  5  C.  219.  The  deed  is  good  except 
against  the  interest  intended  to  be  aefrauded.  3  C.  148. 
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ipreejoltrer. 


Fbezholbers  ar3  entitled  to  certain  privileges  in  this  state :  1.  By  the  act  of 
1725  (0  an  exemption  from  arrest,  on  mesne  process,  in  any  civil  action.  (Purd.  35.) 
2.  By  the  acts  of  1810  and  1836  to  a  stay  of  execution,  on  judgments  obtained 
iguD^  them.   Purd.  431,  601. 

For  purposes  of  exemption  from  arrest,  the  act  of  1725  defines  a  freeholder  to  be 
in  inhabitant  in  any  part  of  this  province  who  hath  resided  therein  ^r  the  space 
of  two  years,  and  has  fifty  acres  of  land  or  more,  in  fee  simple,  well  seated,  and 
te^e  acres  thereof  or  more,  well  cleared  or  improved,  or  hath  a  dwelling-house 
mti^  fifty  pounds  current  money  of  America,  in  some  city  or  township  within  this 
prorince,  clear  estate,  or  hath  unimproved  land  to  the  value  of  fifty  pounds  like 
moDey.     ' 

Bat  in  order  to  be  entitled  to  a  stay  of  execution,  the  defendant  must  have  a 
freehold,  viihxn  the  county  where  the  judgment  is  entered.   5  B.  432.    Purd.  431. 

Any  incumbrance  on  a  freehold  estate  is  sufficient  to  deprive  a  defendant  of  a 
stay  of  execution.  It  is  not  enough  that  the  estate  may  be  considered  equal  to  the 
jadgment,  after  paying  all  incumbrances.   5  B.  253. 

A  jadpient  obtained  before  a  justice  of  the  peace  is  sufficient  ground  to  defeat 
the  privilege  of  a  freeholder.   1  D.  436. 

If  a  de&ndant  freeholder,  who  seeks  to  avail  himself  of  the  privilege  arising 
from  his  freehold,  neglect  to  suggest  it,  it  would  justify  the  issuing  of  an  execu- 
tion sgainst  him ;  but,  on  the  payment  of  costs  accrued  on  the  execution,  the  magis- 
trate should  supersede  it,  and  give  the  defendant  the  privilege  secured  by  law.  1 
Aih.407. 

Where  a  plea  of  freehold  for  a  stay  of  execution  is  entered  by  a  defendant,  the 
plaintiff  may  issue  execution,  but  at  his  peril.   2  M.  847. 

If  the  plaintiff  issue  execution,  notwiUistanding  the  plea,  on  defendant's  motion 
to  set  it  aside,  if  the  freehold  be  found  sufficient,  the  motion  will  be  granted,  and 
the  plaintiff  will  be  compelled  to  pay  the  costs  of  the  execution :  if  the  freehold  be 
fonnd  insufficient,  the  execution  will  be  good.  Ibid.  On  a  plea  of  freehold  being 
entered,  the  plaintiff  may  move  to  dismiss  it  for  insufficiency.  1  Phila.  R.  204.  1 
T.&H.Pr.833.   2  M.  347. 

If  tiie  freehold  be  within  the  coun^,  the  defendant  need  only  show  its  existence 
and  Talue ;  it  then  lies  on  the  plaintiff,  if  he  object,  to  show  an  incumbrance ;  but 
if  it  lie  m  another  county,  the  defendant  must,  in  addition,  produce  evidence  of  its 
being  clear  from  incumbrances.    1  T.  &  H.  Pr.  250. 

If  there  be  two  persons  concerned  in  the  same  transaction  upon  which  a  suit  is 
bnmght,  and  one  of  them  be  privileged  from  arrest,  he  being  a  freeholder  and  the 
other  not,  the  party  freeholder  is  liable  to  be  jointly  arrested  with  the  other )  for  a 
party  privileged  frt>m  arrest  loses  that  advantage  by  his  partnership  witix  one  who  is 
not  entitled  to  sucb  privilege.  2  Br.  135. 

Under  the  act  of  1725,  if  the  defendant's  freehold  be  clear  of  incumbrances,  it 
isenongh  that  it  be  of  the  value  of  fifty  pounds,  though  less  than  the  plaintiff's 
demand;  if  incumbered,  t^e  question  is,  whether  it  would  be  sufficient  to  satisfy 
Afl  plaintiff's  demand^  over  and  above  the  incumbrances.   1  S.  &  B.  363-5. 
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JTugtttbes  from  Ifustice. 

I.  Constitation  of  the  United  States.  III.  Judicial  decisionfl. 

II.  Act  of  congress.  « 

I.  A  person  charged  in  any  state,  with  treason,  felony  or  other  crime,  who  shall 
flee  from  justice,  and  he  found  in  another  state,  shall,  on  demand  of  the  execntiTe 
authority  of  the  state  from  which  he  fled,  he  delitered  up,  to  he  removed  to  the 
state  having^  jurisdiction  of  the  crime.   Const  U.  S.  Art  IV.  §  2. 

n.  AoT  OF  CoNGBBss,  12  FEBRUARY  1793.  1  Bright  Dig.  293. 

Sect.  1.  Whenever  the  executive  authority  of  any  state  in  the  union,  or  of 
either  of  the  territories  north,  west  or  south  of  the  river  Ohio,  shall  demand  any 
person  as  a  fugitive  from  justice,  of  the  ezetputive  authority  of  any  such  state  or 
territoiY  to  which  such  person  shall  have  fled ;  and  shall,  moreover,  produce  the 
copy  of  an  indictment  found,  or  an  affidavit  made  hefore  a  magistrate  of  any  state 
or  territory,  as  aforesaid ',  charging  the  person  so  demanded,  wiUi  having  conunitted 
treason,  felony  or  other  crime,  certified  as  authentic  hy  the  governor  or  chief 
magistrate  of  the  state  or  territory  from  whence  the  person  so  chai^d  fled,  it  shall 
he  the  duty  of  the  executive  authority  of  the  state  or  territory  to  which  such  person 
shall  have  fled,  to  cause  him  or  her  to  be  arrested  and  secured,  and  notioe  of  the 
arrest  to  he  given  to  the  executive  authority  making  such  demand,  or  to  the  ageot 
of  such  authority  appointed  to  receive  the  fugitive ;  and  to  cause  the  frintlve  to  be 
delivered  to  such  agent,  when  he  shall  appear :  but  if  no  such  agent  shall  appear 
within  six  months  from  the  time  of  the  arrest,  the  prisoner  may  be  discharged. 
And  all  costs  and  expenses  incurred  in  the  apprehending,  securing  and  transmitting 
such  frigitive  to  the  state  or  territory  making  such  demand,  shall  be  paid  by  such 
state  or  territory. 

Seot.  2.  Anv  agent,  appointed  as  aforesaid,  who  shall  receive  the  frigitive  into 
his  oustody,  shall  m  empowered  to  transport  him  or  her  to  the  state  o^  territory 
from  which  he  or  she  shall  have  fled.  And  if  any  person  or  persons  shall  by  force 
set  at  liberty  or  rescue  the  frigitive  from  such  agent,  while  transporting  as  afore- 
said, the  person  or  persons  so  offending,  shall,  on  conviction,  be  fined  not  ezoeeding 
five  hundred  doUars,  and  be  imprisoned  not  exceeding  one  year. 

III.  The  right  to  arrest  criminals  who  had  fled  from  one  state  to  another,  was 
recognised  under  the  colonial  governments  before  the  adoption  of  the  constitudon 
of  the  United  States.  It  was  based  upon  that  great  principle  of  the  common  law, 
that  when  a  crime  has  been  committed,  any  one  has  authority  to  arrest  the  offender, 
with  or  without  a  warrant.  Since  the  adoption  of  the  fedenl  constitution,  and  the 
passage  of  the  act  of  congress  in  1798,  it  has  always  been  the  practice,  in  evmy 
state,  to  arrest  a  criminal  who  has  fled  from  justice,  and  taken  refuge  in  another 
state,  and  detain  him  till  a  formal  requisition  can  be  made  by  the  proper  authority 
for  his  surrender  and  removal ;  and  this,  upon  the  principle  of  comity  between  the 
several  states ;  each  actinfunder  the  great  principle  of  the  common  law  just  stated. 
Hyer's  Case,  Com.  Pleas,  jPhila.,  February  1848,  before  Parsons,  J. 

This  right  to  arrest  under  such  circumstances,* has  been  frilly  recognised  by  the 
supreme  court,  in  the  case  of  The  Commonwealth  v.  Deacon.  The  late  chief  jus- 
tice, in  delivering  the  opinion  of  the  court  in  that  case,  remarks  :  "  I  grant,  that 
when  the  executive  has  been  in  the  habit  of  delivering  up  fugitives,  or  is  obliged 
by  treaty,  the  magistrates  may  issue  warrants  of  arrest  on  their  own  acoord,  (on 
proper  evidence,)  in  order  the  more  effectually  to  accomplish  the  int«nt  of  the 
government,  bv  preventing  the  escape  of  the  criminals.  On  this  priociple,  we  arrest 
offenders  who  nave  fled  from  one  of  the  United  States  to  anothety  even  before  a 
demand  has  been  made  by  the  executive  of  the  state  from  which  they  fled."  10  S. 
&  R.  135.  The  same  point  is  decided  in  4  Barring.  572.  9  Wend.  221.  6  P.  L. 
J.  428.  R.  M.  Charlt.  120.  Vaux's  Dec.  30.  6  H.  39.  3  Zabr.  311.  17  L^.  Int 
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It  makes  no  difference^  whether  or  not  the  offence  charged  be  ikfdony  by  the 
laws  of  the  state  from  which  the  party  is  alleged  to  be  a  fugitive.  1  Sandf.  S.  C. 
701.  In  Pennsylvania,  the  ordinary  practice  with  the  executive  is,  to  issue  his 
warrant  of  surrender,  whenever  a  requisition  is  supported  by  an  indictment,  duly 
accompanied  by  executive  averment  that  the  particular  offence  is  a  crime  in  the 
state  where  it  was  oonunitted,  and  by  an  affidavit  that  the  defendant  has  fled  from 
such  state  into  the  one  where  the  warrant  is  demanded.  6  P.  L.  J.  424.  13  Geo. 
97.   21  Law  Rep.  488. 

Fugitives  slaves  are  not  embraced,  and  cannot  be  demanded  under  that  clause  of 
the  constitution  which  provides  for  delivering  up  fugitives  from  justice ;  although 
the  offence  of  running  away  from  their  masters  be  punishable  by  indictment,  in  the 
state  from  which  they  fled.   Ibid.  425. 

An  affidavit  to  arrest  an  alleged  fugitive  from  justice,  must  state  poMvdy  that 
the  aUeged  crime  was  committed  in  the  state  from  which  the  party  is  alleged  to  be 
a  fugitive,  and  that  the  party  is  actually  a  fugitive  from  that  state.  1  Sandf.  S.  C. 
701.  6  P.  L.  J.  417,  418.  6  Law  Bep.  57.  3  McLean  121.  3  Zabr.  311.  2  Car- 
ter 396.  5  Cal.  237. 

The  affidavit,  when  that  form  of  evidence  is  adopted,  must  be  at  least  so  explicit 
snd  certain,  that  if  it  were  laid  before  a  magistrate,  it  would  justify  him  in  commit- 
ting the  accused  to  answer  the  charge.   6  P.  L.  J.  414,  418. 

The  warrant  of  removal  must  show  that  a  demand  has  been  made  by  the  execu- 
tive of  the  state  firom  whence  the  fugitive  fled ;  and  also  that  information  has  been 
given,  either  by  the  copy  of  a  bill  of  indictment,  or  by  affidavit,  charging  the 
ragitive  with  having  committed  a  crime ;  which  should  be  stated  as  it  is  repre- 
sented in  the  indictment  or  affidavit  furnished.  If  the  validity  of  the  warrant  be 
examined  on  habeas  corpus,  it  ought  to  appear  affirmatively  that  the  governor  had 
jurisdiction  of  the  case,  otherwise  the  warrant  is  utterly  void.  Hyer's  case,  1  Am. 
L.J.  430. 

Where  the  warrant  is  duly  issued,  the  courts  cannot  go  behind  it ;  the  only 
question  they  can  entertain  is  as  to  the  identity  of  the  alleged  fugitive.  6  P.  L.  J. 
417. 

Whei^  a  defendant  is  brought  into  a  state  as  a  fogitive  from  justice,  after  ac- 
quittal, or  conviction  and  pardon,  he  cannot  be  surrendered  to  the  authorities  of 
another  state  as  a  fugitive,  but  must  be  allowed  an  opportunity  to  return  to  the  state 
in  which  he  is  domiciled.  Daniel's  Case,  22  April,  1848,  Quarter  Sessions,  Phila., 
before  Parsons,  J. 

Where  the  governor  of  one  state  demands  a  person  of  the  governor  of  another 
stat^  as  a  fugitive  from  justice,  and  the  governor  of  the  latter  state  causes  the 
accused  to  be  arrested  and  delivered  to  the  person  appointed  for  that  purpose  by  the 
governor  making  the  demand,  such  person  is  not  liable  for  a  false  imprisonment,  by 
reason  of  any  irregularity  in  ihe  warrant  of  arrest.  2  Blackf.  311.  The  governor's 
warrant  is  a  conclusive  justification.   20  Law  Rep.  651. 

The  governor  issuing  the  reouisition  is  the  only  proper  judge  of  the  authenticity 
of  the  affidavit.  5  CaL  237.  21  Law  Rep.  488.   16  Leg.  Int.  20. 
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I.  Of  gambling-houses.  IV.  Of  monej  lost  9X  ^j. 

l\.  Of  cock-fighting,  gaming,  &c  V.  Of  billiard  rooms  and  bowling 

riL  Of  gaming,  &0.,  at  taTcms.  VI.  Judicial  decisions. 

I.  Or  OAMBLING-HOU8E8. 

Ir  any  person  shall  set  up  or  establish,  or  cause  to  be  set  up  or  established  in  aoj 
bouse,  room,  out-house,  tent,  booth,  arbor  or  other  place  whatsoeyer,  anj  gmme  or 
device  of  address  or  hazard,  with  cards,  dice,  billiard  balls,  shuffle-boaids  or  asj 
other  instrument,  article  or  tbing  whatsoever,  heretofore  or  which  hereafter  may  be 
invented,  used  and  enwloyed,  at  which  money  or  other  valuable  thing  may  or  sltall 
be  played  for  or  staked  or  betted  upon ;  or  if  any  person  shall  procure,  permit,  aaf- 
fer  and  allow  persons  to  collect  and  assemble  \a  his  house,  room,  out-house,  bood^ 
tent,  arbor  or  other  place  whatsoever,  under  bis  control,  for  the  purpoee  of  playing 
at,  and  staking  or  betting  upon  such  game  or  device  of  address  or  baard,  money 
or  other  valuable  thing; (a)  or  if  any  person  being  the  owner,  tenant,  lessee  o< 
occupant  of  any  house,  room,  out-house,  tent,  booth,  arbor  or  other  place  wbataoerer, 
shall  lease,  hire  or  rent  the  same,  or  any  part  thereof^  to  be  used  and  occupied,  or 
employed,  for  the  purpose  of  playing  at,  or  staking  and  bettmg  upon  such  game  or 
device  of  address  or  hazard,  for  money  or  other  valuable  thing;  the  person  so  offend- 
ing in  either  of  the  enumerated  cases,  shall  be  guilty  of  a  misdemeanor,  and,  on 
conviction,  be  sentenced  to*^ay  a  fine  not  exceeding  five  hundred  dollars,  and  undergo 
an  imprisonment  not  exceeding  one  year.(&)  The  owner  of  such  bouse,  room,  out- 
bouse,  tent,  booth,  arbor  or  other  place  whatsoever,  who  sball  have  knowledge  thai 
any  such  game  or  device  of  addij^  or  hazard,  as  aforesaid,  has  been  set  up  in  <» 
upon  the  said  prenusee,  and  shall  not  forthwith  cause  complaint  to  be  made  agaii^ 
the  person  who  has  set  up  or  established  the  same,  sball  be  deemed  imd  held  to  have 
knowingly  leased,  hired  or  rented  the  said  premises  for  the  sud  unlawful  pnrpoees : 
Providedf  That  Uiis  act  shall  not  be  construed  to  apply  to  games  of  recreatiim  and 
exercise,  such  as  billiards,  bagatelle,  ten-pins,  et  cetera,  where  no  betting  is  allowed. 
Act  31  March  1860,  §  66.  Purd.  227. 

If  any  person  shall  keep  or  exhibit  any  gaming-table,  establishment,  devioe  <7 
apparatus,  to  win  or  gain  money  or  other  property  of  value,  or  aid,  assist  or  permit 
others  to  do  the  same ;  or  if  any  person  shall  engage  in  gambling  for  a  livelihood,  or 
shall  be  without  anv  fixed  residence,  and  in  the  habit  or  practice  of  gambling;  he 
shall  be  deemed  and  taken  to  be  a  common  gambler,  and  upon  conviction  thereof^ 
shall  be  sentenced  to  an  imprisonment,  by  separate  or  solitary  confinement  at  labor, 
not  exceeding  five  years,  and  to  pay  a  fine  not  exceeding  five  hundred  dollars. 
Ibid.  §  66. 

If  any  person  shall,  through  solicitation,  invitation  or  device,  persuade  or  prevaO 
on  any  other  person  to  visit  any  room,  building,  arbor,  booth,  shed  or  tenement,  <a 
other  place  kept  for  the  use  of  gambling,  such  person  shall  be  guilty  of  a  misde- 
meanor, and,  upon  conviction  thereof,  be  sentenced  to  pay  a  fine  not  exceeding  fire 
hundred  dollars ;  and  besides,  shall  be  civilly  responsible  and  liable  to  pay  back  to 
any  person  induced  by  him  to  enter  such  gambling-house,  any  sum  he  may  have 
lost  at  play  therein.   Ibid.  §  67. 

No  witness  shall  be  excused,  under  any  allegation  or  pretence  whatsoever,  in  any 
prosecution  or  proceeding  for  unlawful  gambling,  from  giving  his  testimony  touch- 
mg  the  same ;  but  no  evidence  given,  or  facts  divulged  by  him,  shall  be  used  or 
employed  against  him  in  any  crinunal  prosecution  whatever.   Ibid.  §  68. 

If  an  afiidavit  be  made  and  filed  before  any  magistrate,  before  whom  oomphdnt 
has  been  made  of  the  commission  of  either  of  the  crimes  provided  against  in  the 
three  preceding  sections,  setting  forth  that  the  afiBant  has  reason  to  believe,  and 
does  believe,  that  the  person  charged  in  such  complaint  has  upon  his  person,  or  at 
any  other  place  named  in  said  affidavit,  any  gaming-table,  device  or  apparatus,(c) 

(a)  A  person  famishing  cards  or  other  im-  keeping  of  a  gaming-table,  &e.,  to  be  a  pablk 

plements  of  gaming,  msy  be  convicted  under  nnisance.    Tit.  '*  Noisance,"  pottea. 

this  act.    S4  Leg.  Int.  896.  (c)  See  7  Law  Kep.  412.          ^ 

(6)  See  act  8  Aoril  1670,  declaring  the 
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the  disoovenr  of  which  might  lead  to  -establish  tbe  truth  of  such  charge,  the  said 
magistrate  shall,  by  his  warrant,  command  the  officer  who  is  authorized  to  arrest  tbe 
person  so  charged,  to  make  diligent  search  for  such  table,  device  or  apparatus,  and 
if  found,  to  bring  the  same  before  such  magistrate ;  (a)  and  the  officer  so  seizing,  shall 
deliver  the  same  to  the  magistrate  before  whom  he  takes  the  prisoner,  who  shall 
retain  possession,  and  be  responsible  therefor  until  the  discharge,  commitment  or 
letting  to  bail  of  the  person  so  charged ;  after  which  such  officer  shall  retain  such 
table,  device  or  apparatus,  subject  to  the  order  of*  the  court  before  which  such 
offender  may  be  required  to  appear,  until  his  discharge  or  conviction ;  and  in  case 
of  the  conviction  of  such  person,  the  ^minff-table,  device  or  apparatus  shall,  by  the 
direction  of  the  court,  be  destroyed.   Ibid.  ^  59. 

It  shall  and  may  be  lawful  for*  any  sher^,  constable  or  other  officer  of  justice, 
with  or  without  warrant,  to  seize  upon,  secure  and  remove  any  device  or  machinery 
of  any  kind,  character  or  description  whatsoever,  used  and  employed  for  the  purposes 
of  unlawful  gaming  as  aforesaid,  and  to  arrest,  with  or  without  warrant,  any  person 
setting  up  the  same.  And  it  shall  be  the  duty  of  such  sheriff,  constable  or  other 
officer,  to  make  return,  in  writing,  to  the  next  court  of  Quarter  sessions  of  the  pro- 
per county,  setting  forth  the  nature  and  description  of  the  device  or  machine  so 
seized  upon,  and  the  time,  place  and  circumstances  under  which  such  seizure  was 
made ;  and  the  said  court,  upon  hearing  the  parties,  if  they  should  appear,  if  satis- 
fied that  such  device  or  machine  was  employed  and  used  K>r  the  purpose  of  unlaw- 
tol  gaming  as  aforesaid,  shall  adjudge  the  same  forfeited,  and  order  it  to  be  publicly 
destroyed,  and  at  the  same  time  order  such  reasonable  costs  and  charges  to  the  seiz- 
ing officer  as  they  shall  deem  adequate  and  just,  to  be  paid  by  the  owner  or  possessor 
of  such  device  or  machine,  or  in  case  of  his  default,  or  in  case  he  cannot  be  found, 
to  be  paid  as  costs  are  now  by  law  paid  upon  indictments ;  and  such  adjudication 
shall  be  conclusive  evidence  to  estaolish  the  legality  of  such  seizure,  in  any  court 
of  this  commonwealth,  in  any  cause  in  which  the  qiestion  of  its  legality  shall  arise ; 
and  in  any  case  in  which  a  decree  of  forfeiture  shall  not  be  pronounced,  if  said 
cooit  shall,  upon  the  evidence,  be  satisfied  that  there  was  probable  cause  for  the 
seizure,  they  shall  certify  the  same,  which  certificate  shall  be  a  bar  to  any  action 
brought  against  the  officer  for  or  on  account  of  such  seizure,  in  those  cases  in  which 
tho  said  officer  returns,  or  offers  to  return  such  device  or  machine;  and  in  all  cases 
shall  prevent  a  recovery  in  damages,  for  any  sum  beyond  the  real  value  of  the  device 
or  machine  seized.   Ibid.  §  60. 

No  writ  of  replevin  shall  issue  for  any  device  or  machine,  seized  as  aforesud,  nor 
shall  any  action  he  instituted  for  or  on  account  of  such  seizure,  until  the  court  shall 
have  first  abjudicated  upon  the  premises;  but  such  writ  or  action  shall  forthwith, 
on  motion,  be  quashed  and  abated  by  the  court  in  which  it  shall  be  sued  or  brought. 
Ibid.  §  61. 

n.    Or  OOGK-FIGHTINQ,  QAMINQ,  &0. 

If  any  person  or  persons,  after  the  first  day  of  June  next,  shall  cause  to  fight 
any  coclc  or  cocks,  for  money  or  any  other  valuable  thing,  or  shall  promote  or 
encourage  any  match  or  matches  of  cock-fighting,  by  betting  thereon,  every  such 
person  so  offending,  shall,  upon  conviction  thereof  before  any  mayor's  court,  or  court 
of  quarter  sessions  of  the  proper  city  or  county,  forfeit  and  pay  the  sum  of  forty 
dollars  for  every  such  offence,  one  half  thereof  to  the  use  of  the  informer,  and  the 
other  half  to  the  use  of  the  poor  of  the  proper  city  or  county  in  which  poor-houses 
have  been  or  mav  be  erected,  and  when  no  poor-nouse  shall  be  erected,  to  the  use 
of  the  poor  of  the  city,  borough  or  township  in  which  the  offence  shall  be  com- 
mitted ;  and  in  defiitult  of  payment  of  the  fine  aforesaid,  the  offender  shall  be  com- 
mitted to  prison  for  any  period  not  exceeding  thirty  days,  at  the  discretion  of  the 
court  before  which  the  conviction  shall  take  place:  Provided,  farther^  That  such 
information  shall  be  made  within  forty-eight  hours  after  the  commission  of  the 
offence.   Act  12  March  1830,  §  1.   Purd.  499. 

If  any  person  or  persons,  afber  the  first  day  of  August  next,  [cause  to  fight  any 
cock  or  cocks,  for  money  or  any  other  valuable  thing,  or  shall  promote  or  encourage 
any  match  or  matches  of  cock-fighting,  by  betting  thereon,]  or  shall  play  at  any 
match  of  bullets  in  any  place,  for  money  or  other  valuable  thing,  or  on  any  public 

(a)  See  6  Law  Bep.  510.    9  Ibid.  205. 
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.  highway,  with  or  without  a  bet,  or  shall  play  at  cards,  dice,  [billiards,  bowlaj 

-/  shuffle-boards  or  auy  game  of  hazard  or  address,  for  money  or  other  valuable  thing, 

every  such  person  so  offending,  shall,  upon  conviction  thereof  before  any  justice  or  | 
magistrate,  as  aforesaid,  forfeit  and  pay  three  dollars  for  every  such  offence ;  and  if 
any  person  or  persons  shall  enter,  start  or  run  any  horse,  mare  or  gelding,  for  aay  I 
plate,  prize,  wa^r,  bet,  sum  of  money  or  other  valuable  thing,  eveiy  such  persot  | 
so  offending  shall,  upon  conviction  thereof  as  aforesaid,  forfeit  and  pay  the  sum  of  ; 
twenty  dollars.(a)   Act  22  April  1794,  §  5.   Purd.  499. 

One  moiety  of  the  forfeitures  in  money,  accruing  and  becoming  due  for  any  \ 
offence  against  this  act,  shall  be  paid  to  the  overseers  of  the  poor  of  the  city,  borough 
or  township  wherein  the  offence  shall  be  committed,  for  the  use  of  the  poor  thereoC 
and  the  other  moiety  to  the  person  or  persons  who  shall  prosecute  and  sue  for  the  ' 
same ;  and  the  inhabitants  of  such  city  or  other  place,  shall,  notwithstanding,  be 
admitted  witnesses  to  testify  against  any  person  who  shall  be  prosecuted  for  anj 
offence  by  virtue  of  this  act:  Provided^  That  no  person  shall  be  prosecuted  or  con* 
victed  for  any  offence  against  this  act,  unless  such  prosecution  be  commenced  within 
thirty  days  after  the  offence  has  been  committed.   Ibid.  §  12. 

m.  Of  gaminq,  &o.,  at  taysrns. 
•  If  any  innkeeper,  tavern-keeper  or  other  retailer  of  wine,  spirituous  or  other 

strong  drink,  shall  incite,  promote  or  encourage  any  games  of  address,  haiard, 
cock-fighting,  bullet-playing  or  horse-racing,  at  which  any  money  or  other  valuable 
thing  shall  be  betted,  staked,  striven  for,  won  or  lost,  or  shall  furnish  any  wine, 
spirituous  liquors,  beer,  cider  or  other  strong  drink,  to  any  of  the  persons  as- 
sembled or  attending  upon  any  such  game,  i^ht,  play  or  race,  such  person  shall 
forfeit  and  pay,  upon  conviction  of  the  first  offence,  fourteen  dollars,  and  upoD  a 
second  conviction  of  the  offence  twenty-eight  dollars.  Act  11  March  1834,  §  18. 
Purd.  499. 

And  if  any  such  person  shall  permit  and  allow  any  kind  of  game  of  addres  \ 
or  hazard,  or  any  playing,  betting  or  gaming  for  money  or  other  thing  of  value ! 
whatsoever,  either  at  cards,  dice,  billiards,  bowls,  shume-boards  or  any  game  or 
device  in  any  other  manner  to  be  practised,  played  or  carried  on  within  his  or  her 
dwelling-house,  out-house^  shed  or  other  place  in  his  or  her  occupancy,  such  per- 
son shall,  for  the  first  and  second  offence  respectively,  forfeit  and  pay  the  like  suma. 
Ibid.  §  19. 

And  if  any  innkeeper  or  tavern-keeper,  or  other  licensed  retailer  of  wine  (X  j 
other  liquors,  shall  offend  as  aforesaid,  the  license  of  such  person  shall,  upoa  | 
his  conviction  thereof,  become  void,  and  such  offender  shall  be  incapable  of  being  i 
again  licensed  in  like  manner  for  one  year  thereafter;  and  upon  such  second  con-; 
viction,  such  person  shall,  in  addition  to  the  penalty  aforesaid,  be  for  ever  incapable ; 
of  being  a  public-house  keeper  or  retailer  as  aforesaid,  within  this  oommonweahL ; 
Ibid.  §20. 

JProvidedf(b)  That  where  any  such  licensed  public-house  keeper  or  retailer,  at: 
aforesaid,  who  shall  be  convicted  as  aforesaid  before  any  one  justice  or  other; 
magistrate,  shall  think  himself  or  herself  aggrieved  by  such  conviction,  it  shaB; 
and  may  be  lawful  for  such  licensed  public-bouse  keeper  or  retailer  to  appeal  to  thil 
next  court  of  quarter  sessions  of  the  peace,  to  be  held  for  the  city  or  county  whereU 
the  offence  was  committed,  (and  not  i^r,)  which  said  court  shall  thereupon  proce< 
as  soon  as  may  be,  to  hear  and  determine  the  said  appeal,  and  to  affirm  or  revei 
the  proceedings  had  before  the  said  justice  or  other  magistrate,  and  the  det 
mination  of  the  said  court  shall  be  final  and  conclusive.  Act  22  April  1794,  §  &1 
Purd.  500. 

IV.    Of  MONET  LOST  AT  PLAY. 

If  any  person  or  persons  shall  lose  any  money  or  other  valuable  thing,  at  or  up 
any  match  of  cock-fighting,  bullet-playing  or  horse-racing,(c)  or  at  or  upon  any  { 

(a)  For  proceedings  to  oonviot  under  this  by  act  of  1834,  by  which,  howerer,  this  i 

act,   see   "Profaneness:"  and  see  "Horse-  viso  is  not  re-enacted.     Quere,  whether  it  I 

Pwacing."  in  force?  • 

(6;  The  remainder  of  this  section  supplied        (c)  See  *'Horae-Raeing."  ^ 
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of  address,  game  of  hazard,  play  or  eame  whatsoever,  the  person  or  persons  who 
shall  lose  their  money  or  other  valuable  thing,  shall  not  he  compelled  to  pay  or 
make  good  the  same ;  and  every  contract,  note,  bill,  bond,  judgment,  mortgage  or 
other  security  or  convevance  whatsoever,  given,  granted,  drawn  or  entered  into,  for 
the  security  or  satisfaction  of  the  same  or  any  part  thereof,  shall  be  utterly  void  and 
of  none  effect  (a)   Ibid.  §  8. 

K  any  person  or  persons  shall  lose  anv  money  or  other  thing  of  value,  at  or  upon 
any  game  of  address,  or  of  hazard  or  other  play,  and  shall  pay  or  deliver  the  same, 
or  any  part  thereof,  the  person  or  persons  so  losing  and  paying  or  delivering  the 
same,  shall  have  a  right  within  ten  days  then  next  or  thereafter,  to  sue  for  and 
recover  the  money  or  goods  so  lost  and  paid,  or  delivered,  or  any  part  thereof,  from 
the  respective  winner  or  winners  thereof,  with  costs  of  suit,  by  action  of  debt  or 
case,  for  the  value  of  the  money  or  thing  so  lost,  founded  on  this  act,  to  be  prose- 
cuted in  any  court  of  record,  or  where  we  value  is  under  a  sum  that  may  be  reco- 
vered before  any  justice  of  the  peace,  within  this  commonwealth,  subject  to  an 
appeal  as  in  other  cases,  in  which  action  no  essoin,  protection  or  wager  of  law,  nor 
more  than  one  imparlance  shall  be  admitted ;  and  in  which  actions  it  shall  be  suffi- 
cient for  the  plaintiff  or  plaintiffs  to  alleee  that  the  defendant  or  defendants  is  or 
are  indebted  to  him,  her  or  them,  or  hatn  or  have  received  to  his,  her  or  their  use 
the  money  so  lost  and  paid,  or  converted  the  goods  won  of  him,  her  or  them,  to  the 
use  of  the  defendant  or  defendants,  whereby  the  action  of  the  plaintiff  or  plaintiffs 
accrued  to  him,  her  or  them,  according  to  the  form  of  this  act,  without  setting  forth 
the  special  matter.  Ibid.  §  9. 

Y.    Or  BILLIARD  ROOMS  AND  BOWLING  SALOONS. 

No  person  shall  keep  any  billiard  room,  bowling  saloon  or  ten-pin  alley  in  this 
commonwealth,  without  first  taking  ftx)m  the  treasurer  of  the  proper  countv  a 
license,  [for  which  he  or  she  shall  pay  as  follows :  for  every  such  license  granted  in 
the  city  and  county  of  Philadelphia,  and  other  cities  of  this  commonwealth,  the 
sum  of  one  hundred  dollars ;  and  for  every  such  license  in  the  other  counties  of 
this  commonwealth,  the  sum  of  thirty  dolliurs;]  and  no  such  license  shall  be  granted 
for  a  longer  period  than  one  year.  Any  person  keeping  such  billiard  room,  bowling 
saloon  or  ten-pin  alley,  without  license,  shall,  on  conviction  thereof  in  the  court  of 
quarter  sessions  of  the  proper  countv,  be  punished  by  fine  not  less  than  the  amount 
of  such  license,  nor  more  than  five  hundred  dollars,  or  imprisonment  in  the  county 
jail  for  any  period  not  exceeding  three  months,  and  costs  of  prosecution :  Provided^ 
That  this  section  shall  not  be  construed  to  prohibit  billiard  tables  or  ten-pin  alleys 
connected  with  hospitals,  asylums  or  other  institutions  for  the  relief  of  the  insane 
and  diseased.   Act  10  April  1849,  §  19.   Purd.  500. 

No  license  shall  hereafter  be  granted  to  any  person  who  may  keep  a  billiard 
room,  bowling  saloon  or  nine  or  ten-pin  alley,  under  the  19th  section  of  the  said 
act  to  which  this  is  a  supplement,  unless  such  person  shall  pay,  [in  the  city  and 
incorporated  districts  of  the  county  of  Philadelphia  and  city  of  Pittsburgh,  for 
such  license,  at  the  rate  of  one  hundred  dollars  for  the  first  billiard  table,  bowling 
alley,  or  nine  or  ten-pin  alley,  and  ten  dollars  for  each  and  everv  additional  billiard 
tabk,  bowling  alley,  or  nine  or  ten-pin  alley,  in  any  one  establishment  used  for  any 
such  purposes ;]  and  in  the  other  counties  of  this  commonwealth  and  the  unincor- 
porated townships  of  the  countv  of  Philadelphia,  the  sum  of  thirty  dollars  for  the 
first  table  and  alley  as  aforesaia,  and  ten  dollars  for  each  additional  table  or  alley ; 
and  no  such  license  shall  be  granted  for  a  longer  period  than  one  year :  any  person 
keeping  such  billiard  room,  bowling  saloon  or  nine  or  ten-pin  alley,  without  license, 
8h4U  be  liable  to  the  same  penalties  and  liabilities  provided  by  the  said  19th  section 
of  the  act  to  which  this  is  a  supplement,  for  persons  offending  against  the  same ; 
but  this  section  shall  not  be  construed  to  prohibit  billiard  tables,  or  bowling  or  nine 
or  ten-pin  alleys  connected  with  hospitab  or  asylums,  or  other  institutions  for  the 
relief  of  the  insane  or  diseased,  or  to  private  individuals  who  have  such  ten-pin 
alleys  on  their  own  premises,  and  not  used  for  pay  or  public  use.  Act  15  May  1850, 
§2.   Purd.  500. 

(a)  Sueh  note  is  void,  even  in  the  hands  of    he  may  sue  the  indorser  on  his  indorsement, 
an  innocent  holder  for  value.   1  H.  601.    But    1  H.  608. 
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No  license  shall  be  liereafber  granted  to  any  person  who  may  keep  a  billiard  room, 
bowling  saloon^  or  nine  or  ten-pin  alley,  unless  such  person  shall  pay,  in  the  city  , 
and  incorporated  districts  of  the  county  of  Philadelphia,  city  of  Lascaster  and  city 
of  Pittsburgh,  for  such  license,  at  the  rate  of  thirty  dollars  for  the  first  table, 
bowling  alley  or  nine  or  ten-pin  alley,  and  ten  dollars  for  each  and  every  addidoDsl 
billiard  table,  bowling  alley,  or  nine  or  ten-pin  alley,  in  any  one  establishment  uaed  ■ 
for  any  such  purpose ;  said  license  to  be  collected  in  the  city  and  county  of  Phila-  ' 
delphia  in  the  same  manner  as  now  provided  by  law  in  the  case  of  tavern  liceneea. 
Act  14  April  1851,  §  9.   Purd.  601. 

The  moiety  of  the  fines  and  forfeitures  in  money,  accruing  under  the  19th  sec- 
tion of  the  act  to  which  this  is  a  supplement,  and  under  the  2d  section  of  this  act, 
shall  hereafter  be  appropriated  to  and  ^r  the  use  of  the  person  or  persons  who  shall 
prosecute  in  such  cases,  and  the  other  moiety  of  the  same  shall  be  for  the  benefit 
of  the  commonwealth ;  and  nothing  in  the  said  act  to  which  this  is  a  supplement, 
or  in  the  present  act,  shall  be  construed  in  any  court  or  judicial  tribunal  to  repeal 
any  law  in  force  at  the  time  of  passing  the  said  act  to  which  this  is  a  supplement, 
imposing  any  penalty  or  penalties  upon  gambling  or  unlawful  gaming.  Act  15  May 
1850,  §4.  Purd.  501. 

No  person  shall  keep  a  bagatelle  room  in  the  county  of  Allegheny,  without  first 
taking  from  the  treasurer  of  the  said  county  a  license,  for  which  he  ix  she  shall 
pay  as  follows :  for  every  such  license  granted  by  the  treasurer  of  the  county,  the 
sum  of  five  dollars  for  each  bagatelle  t^le,  together  with  the  sum  of  fifty  cents  to 
the  treasurer  as  a  fee  for  his  certificate  of  license,  and  the  further  sum  of  thirty- 
seven  and  a  half  cents  as  a  fee  to  the  mercantile  appraiser  for  his  return,  as  herein- 
after provided,  and  no  such  license  shall  be  granted  for  a  longer  period  than  one 
year,  and  any  person  keeping  such  bagatelle  rooms  or  tables,  for  purpose  of  play, 
without  a  license,  shall,  on  conviction  thereof  in  the  court  of  Quarter  sessions  of 
the  proper  county,  be  punished  by  a  fine  not  less  than  ten  dollars  nor  more  than 
one  hundred  dollars :  Provided^  That  this  section  shall  not  be  construed  to  prohibit 
the  use  of  such  tables  in  hospitals,  asylums  or  other  institutions,  for  the  insane  and 
diseased.   Act  11  May  1853,  §  9.  Purd.  501. 

The  mercantile  appraiser  shall  make  return  to  the  county  treasurer  of  all  per*  ; 
sons  keeping  such  tables  at  the  time  of  making  his  annual  returns,  as  providea  for 
by  law,  except  the  present  year,  which  return  of  the  keepers  of  such  tables  shaS  ! 
be  made  on  the  first  Monday  of  June.   Ibid.  §  10.  i 

No  person  licensed  to  keep  a  restaurant  or  eating-house,  or  to  sell  spirituous  or  | 
malt  liquors,  shall  establish  upon  his  premises  a  buliard  room,  bowling  saloon  or  | 
ten-pin  alley,  shuffle-board  or  other  like  game,  directly  communicating  with,  or  the  '\ 
passage  to  which  shall  lead  through  the  public  bar-room,  eating-room,  or  other , 

Slace  of  public  resort  on  the  premises,  under  the  penalty  of  ten  dollars  for  eveiy  ; 
ay  such  communication  shall  be  allowed,  to  be  recovered  as  debts  under  one  huiH  j 
dred  dollars  are  recoverable,  one-half  to  go  to  the  informer.  Act  IS  April  1859|  i 
§  2.  Purd.  501.  . 

VI.  Gaming,  says  Hawkins,  is  permitted  in  England,  upon  every  possible  sub- 
ject, excepting  where  it  is  accompanied  by  circumstances  repugnant  to  moralityi ; 
or  public  policy,  or  where,  in  certain  special  cases,  it  is  restrained  by  positive  statute. ! 
1  Cr^  C.  0.  511.  But  where  the  playing  is,  from  the  magnitude  of  the  stake,  e^\ 
cessiive,  and  such  as  is  now  commonly  understood  by  the  term  ^*  gaming,"  it  is  confli- 
dered  by  the  law  as  an  ofienoe,  being  in  its  consequences  most  mischievous  to  society. 
1  RusseU  406. 

From  the  nature  of  the  evils  reauiring  a  remedy,  and  from  the  words  of  the  ael 
of  1847  re-enacted  by  the  revisea  Penal  Code  of  the  81st  March  1860,  its  pr^*-, 
visions  embrace  only  those  games  which  are  attended  with  *'winnine,  betting  o^ 
gaining  money  or  other  property."  It  does  not  extend  to  games  whicun  are  u^fiu 
m  disciplining  the  mind,  or  in  exercising  the  body,  and  in  which  nothing  U  eitktt 
lost  by  one  party  or  gained  by  the  other.  Such  games  when  conducted  with  i«tK 
priety — ^when  not  kept  in  connection  with  public-houses — ^when  not  uaed  to  eft* 
courage  the  dissolute  to  spend  their  time  and  money  in  idlencfis  and  tappling'' 
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(fehiu  becoming  a  nuisance  w/act),  are  neither  forbidden  by  the  common  law,  nor 
by  the  statute.  There  is  one  species  of  amusement  wluch,  as  it  approaches 
the  line  which  diyides  innocence  from  guilt,  it  may  be  proper  to  consider.  Bil- 
liards and  bowling  (the  latter  more  commonly  called  ten-pins)  are  frequently  used 
for  the  purpose  of  amusement  and  recreation,  and  it  is  customaiy  for  the  losing 
party  to  pay  to  the  proprietor  a  reasonable  compensation  for  the  use  of  the  table, 
alley  or  saloon.  In  such  a  case  it  was  held  by  the  supreme  court  of  New  York, 
in  The  People  v.  Seigeant  (8  Cow.  140),  'Uhat  paying  for  the  table  by  the 
nib  IB  not  gaming  within  the  meaning  of  the  law,— 4hat  illegal  gaming  implies 
^am  and  loss  between  the  parties  by  betting;  such  as  would  excite  a  spirit  of 
cupidity."  This  decision  is  frilly  in  accordance  with  sound  principles  of  inter- 
pretation (under  which  a  penal  statute  is  never  extended  by  construction  to  cases 
not  plainly  within  its  purview),  and  we  adopt  it  as  a  true  exposition  of  the  law. 
Lewis's  C.  L.  344. 

This  view  of  the  law  appears  to  have  been  adopted  by  the  legislature,  trho  by  the 
act  onOth  April  1849,  have  provided  for  the  licensing  of  billiara  rooms,  and  bowling 
saloons  or  ten-pin  alleys. 

A  public  gaming-house  is  a  public  nuisance,  at  common  law.  1  Cr.  C.  C.  150. 
4  Ibid.  107. 

It  seems,  that  dominoes  is  a  game  of  chance  as  well  as  of  skill.  16  Eng.  L.  &  Eq. 
346-7. 


Act  21  Apml  1869.  Purd.  1569. 

Sect.  1.  It  shall  not  be  lawful  for  any  person  or  persons  to  kill,  hunt  or  take  by 
any  device,  means  or  contrivances  whatever,  or  sell  or  expose  for  sale,  or  have 
unlawfully  in  his  or  her  possession,  or  worry  or  hunt  with  hound  or  dogs,  any  deer 
or  fawn  between  the."  twentieth''  dav  of  December  in  anv  year  and  Uie  first  day 
of  September  in  any  year  ^following'' :  Provided^  That  nothing  in  this  section  shaU 
apply  to  tame  deer  or  those  kept  in  parks,  (a) 

Sect.  2.  Any  person  violating  the  foregoing  provision  of  this  act  shall  be  deemed 
goilty  of  a  misdemeanor,  and  shall  likewise  be  liable  to  a  penalty  of  fifry  dollars. 

Sect.  3.  No  person  shall  kill,  or  have  unlawfully  in  his  or  her  possession,  or 
expose  for  sale,  any  ruffed  grouse  or  pheasant  between  the  twentieth  dav  of  Decem- 
ber and  the  fint  dav  of  August ;  or  any  quail  or  Virginia  partridge  (h)  between 
the  twentieth  day  oi  December  and  the  first  day  of  October )  or  any  wild  turkey 
between  the  first  day  of  January  and  the  first  day  of  October ;  or  any  fox  sauirrel 
or  gray  squirrel  or  rabbit  between  the  first  day  of  Januair  and  the  first  day  of 
August  'y  under  a  jpenalty  of  five  dollars  for  each  and  every  bird  or  squirrel  so  killed, 
or  unlawfully  had  in  possession,  or  exposed  for  sale. (a) 

Sect.  4.  No  person  shall  kill,  capture,  take  or  have  in  his  or  her  possession  any 
woodcock  between  the  fifreenth  day  of  November  and  the  "  first"  day  of  *'  Septem- 
ber in  any  year,"  under  a  penalty  of  five  dollars  for  each  and  every  bird  so  killed 
or  had  in  possession,  or  exposed  for  sale.(c) 

Sect.  5.  No  person  shall  at  any  Ume  kill,  trap,  or  expose  for  sale,  or  have  in  his 
or  her  possession  after  the  same  is  killed,  any  night  hawk,  whippoorwill,  finch, 
Uirush,  lark,  sparrow,  wren,  martin,  swallow,  woodpecker,  dove,  bobalink,  robin  or 
starling,  or  any  other  insectivorous  bird,  nor  destroy  or  rob  the  nests  of  anv  wild 
birds  whatever,  under  a  penalty  of  five  dollars  for  each  and  every  bird  so  killed, 
trapped  or  exposed  for  sale,  and  for  each  nest  destroyed  or  robbed. 

(a)  See  act  19  Febmarj  1870,  P.  L.  210,  and  Franklin  counties.    P.  L.  1068. 

and  act  S  April  1870,  P.  L.  807,  as  to  Wash-  (c)  So  amended  by  act  5  April  1870.  P.  L. 

ington  oonntT.  50.    See  act  9  April  1870,  m  to  the  countiea 

(6)  See  met  9  April  1870,  as  tc  Adams,  Tork  of  Adams,  York  and  Franklin.  /<P.  L.  1068. 
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SiOT.  6.  No  person  shall  at  any  time,  with  intent  so  to  do,  oatoh  any  speckled 
brook  tront  with  any  device  save  only  a  hook  and  line,  and  no  person  shall  catch 
any  trout,  or  have  in  his  or  her  possession,  save  only  in  the  months  of  April,  May, 
June  and  July,  under  a  penalty  of  five  dollars  for  each  trout  so  caught  or  had  in 
possession. 

Sect.  7.  There  shall  be  no  shooting,  hunting  or  trapping  on  the  first  day  of  tiie 
week,  called  Sunday ;  and  any  person  oflfending  against  the  provisions  of  thb  act 
shall  on  conviction,  forfeit  and  pay  a  sum  not  exceeding  twenty-five  nor  less  than 
five  dollars,  or  be  imprisoned  in  the  county  jail  where  the  offence  was  committed 
not  less  than  ten  days  nor  more  than  twenty-five  days  for  each  offence. 

Sect.  8.  No  person  shall  at  any  time  feed  or  bait  or  build  blinds,  for  the  pur- 
pose of  killing,  or  to  trap  or  snare,  any  wild  turkey,  or  ruffed  grouse,  or  pheaaant^. 
or  quail,  or  Virginia  partridge,  or  woodcock,  under  a  penalty  of  five  dollars  for 
each  and  every  bird  so^^ken,  trapped  or  snared :  Provided^  That  nothing  in  Uui 
act  shall  be  construed  to  prevent  individuals  or  associations  for  the  protection,  pre- 
servation and  propagation  of  game  from  gathering  alive  by  nets  or  traps,  quails  or 
Virginia  partrid^,  for  the  sole  purpose  of  preserving  them  alive  over  the  winter, 
from  the  fifteenth  day  of  November  to  the  first  day  of  January,  and  for  no  other 
purpose  whatsoever. 

Seot.  9.  It  shall  be  the  duty  of  any  constable  having  knowledge  of  the  violation  i 
of  any  of  the  provisions  of  this  act  to  make  report  thereof  to  any  justice  of  the  peace 
of  the  proper  county ;  and  any  other  person  having  such  knowledge  may  make  com- 
plaint before  such  justice ;  and  the  said  justice  shall  issue  his  warrant  for  the  arrest  i 
of  the  offender,  and  proceed  to  hear  and  determine  the  matter  in  issue,  in  the  same  > 
manner  as  provided  in  other  cases ;  and  any  officer  found  guiltv  of  making  a  wil-  | 
fully  false  return,  or  neglecting  to  make  a  report  of  the  offence  when  brought  to  his  ' 
notice,  shall  be  considered  a  party  to  the  misdemeanor,  and  be  liable  to  payment  j 
of  the  fines  herein  imposed,  and  be  dechured  incompetent  to  fulfil  the  duties  of  his  | 
office,  and  his  office  shall  be  deemed  vacant. 

Seot.  10.  Any  person  offending  against  the  provisions  of  this  act,  and  bdng 
thereof  convicted  before  any  alderman  or  justice  of  the  peace  aforesaid,  whose  deei-  . 
sion  shall  be  final,  either  by  confession  of  the  party  so  offending  or  by  the  oath  cr  ij 
affirmation  of  one  or  more  witnesses,  shall,  for  each  and  every  offence,  forfeit  the 
sums  attached  to  the  same,  one-half  to  the  informer  and  one-half  to  the  use  of  the  v 
county,  which  forfeiture  shall  be  levied  by  distress  and  sale  of  the  offender's  goods  i 
and  chattels ;  and  for  want  of  such  distress,  if  the  offender  shall  refuse  to  pay  the  ' 
said  forfeiture,  he  shall  be  committed  to  the  jail  of  the  county  for  the  space  of  ten  \ 
days,  without  bail  or  mainprise :  Provfdedy  however.  That  such  conviction  be  made 
within  six  months  after  the  committing  of  the  offence. 

Sect.  11.  When  any  prosecution  commenced  under  this  act,  proving  the  posses- 
sions of  the  fresh  skin  or  carcass  of  a  deer  during  any  portion  of  the  year,  except* 
ing  from  the  first  day  of  September  to  the  first  day  of  January,  shall,  in  the  absence 
of  better  or  other  evidence,  be  sufficient  to  warrant  a  convictien  under  the  provi- 
sion of  this  act ;  and  the  informer  shall  in  all  cases  be  a  competent  witness. 

Sect.  13.  The  counties  of  Monroe  and  Pike  are  hereby  exempted  from  the  ope*, 
ration  of  the  first  section  of  this  act :  Provided,  further ,  That  the  provisions  of  thisi 
act  shall  not  apply  to  the  counties  of  Columbia,  Montour,  Northumberland,  SulK* 
van,  Indiana,  tiefferson,  Bradford,  Wyoming,  Susquehanna,  Churion  and  SchuylkiU  i^ 
Provided,  That  the  provisions  of  this  act  shall  not  apply  to  the  counties  of  Tiogl'.i 
and  Warren,  so  far  as  relates  to  the  taking  or  killing  of  deer  and  taking  or  eatdh- 
ing  of  trout. (a)  i 

Act  op  April  1870.  Purd.  1608. 

Sect.  3.  No  person  shall  kill,  capture,  take  or  have  in  his  or  her  possession,  aa;f 
gray  snipe,  or  English  snipe,  between  the  fifteenth  day  of  November  and  tke  first! 
day  of  September,  under  a  penalty  of  five  dollars  for  each  and  every  bird  so  kilkd| 
or  had  in  possession,  or  exposed  for  sale.  ^ 

(a)  See  act  12  March  1870,  as  to  Berks  county.    P.  L.  417. 
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L  Deftnition  o^  and  remedy  upon  s  guar-       IL  When  s  goaxmnty  most  be  in  writing 
anty.  III.  Judicial  deoiaions. 

I.  A  OUARANTT  18  a  promise  to  answer  for  the  payment  of  some  debt,  or  the  per* 
formance  of  some  duty,  m  ease  of  the  failure  of  another  person,  who  is,  in  the  first 
instance,  liable  to  such  payment  or  performance.  Fell  on  Guaranty  1.  The  dis- 
tinction between  a  surety  and  a  guarantor  is  well  settled,  in  Pennsylyania :  the  latter 
assumes  but  a  contingent  liability;  the  engagement  of  the  former  is  an  absolute 
direct  one.  4  Am.  L.  J.  102.  And  the  law  in  relation  to  these  several  contracts  is 
different;  in  case  of  a  guaranty,  the  creditor  must  enforce  his  remedies  against  the 
principal  debtor  before  he  resorts  to  the  guarantor,  or  else  he  must  show  that  the 
affairs  of  the  principal  debtor  were  in  such  a  condition,  that  any  pursuit  of  him 
would  have  proved  fruitless.  1  Wall.  Jr.  149.  8  P.  R.  18.  Whilst  the  only  mode 
to  be  pursued  by  a  surety  is  a  positive  call  upon  the  creditor  to  pursue  the  principal, 
with  notice,  that  unless  he  does  so,  the  surety  will  consider  himself  discharged. 
8  S.  ft  R.  116.  4  H.  13. 

n.  Act  26  Apeil  1856.  Purd.  497. 

Sect.  1.  No  action  shall  be  brought  whereby  to  charge  any  executor  or  adminis- 
trator, upon  any  promise  to  answer  damages  out  of  his  own  estate,  or  whereby  to 
charge  the  defendant,  upon  any  special  promise,  to  answer  for  the  debt  or  default 
of  another,  unless  the  agreement  upon  which  such  action  was  brought,  or  some 
memorandum  or  note  thereof,  shall  be  in  writing  and  signed  by  the  ^  party  to  be 
charged  therewith,  or  by  some  other  person  by  him  authorized. 

Sect.  1.  This  act  shiJl  not  go  into  effect  until  the  first  dav  of  Januarv  next,  or 
apply  to  or  affect  any  contract  made  or  responsibility  incurred  prior  to  tnat  time ; 
or  for  any  contract  ike  consideration  of  which  shall  be  a  less  sum  than  twenty 
dollars. 

HL  In  an  action  upon  a  guaranty,  the  oonsideration  for  it  must  be  stated  and 
proved.  Fell  on  Guaranty  4. 

And  in  Pennsylvania,  there  must  also  be  proof  that  the  principal  debtor  has  been 
exhausted,  or  of  his  insolvency.   1  Wall.  Jr.  149.   6  C.  205. 

If  at  the  maturity  of  the  guaranty  the  principal  debtor  be  utterly  insolvent,  it  is 
not  necessary  to  bring  suit  against  him,  before  proceeding  on  the  guaran^;  and 
the  insolvency  may  be  proved,  not  only  by  record,  but  by  parol  evidence.   8  H.  293. 

The  mere  demand  of  payment  and  refusal  to  pay,  is  not  sufficient  evidence  of 
insolvency,  though  the  aebtor  be  not  a  resident  of  me  commonwealth.   8  P.  R.  18. 

What  IS  due  diligence  is  a  question  of  fact  for  the  jury,  on  the  evidence  submitted 
to  them.  16  S.  k  K.  79.  1  0.  210.  And  where  the  promise  is  by  parol,  the  jury 
are  to  determine  whether  they  imported  a  direct  or  a  contingent  liability.  16  Leg. 
Int  60. 

Where  a  judgment  has  been  recovered  against  the  principal  debtor,  and  an  execu- 
tion issued,  and  returned  "  no  goods,''  the  proceedings  are  primd  fade  evidence 
of  his  insolvency.   1  0.  210.   6  C  205. 

Words  of  doubtful  import  ought  not  to  receive  such  a  construction  as  to  subject 
thepcrson  using'  them  to  pay  the  debt  of  another.   7  Cr.  69. 

Where  one  guaranties  the  payment  of  a  sum  of  money  on  a  day  certain^  the 
creditor,  tV  eeenUj  when  the  period  arrives,  may  sue  on  the  contract  of  guaranty, 
without  pursuing  the  principal  debtor.  Bright.  R.  96.  1  M.  276.  1  P.  L.  J.  80. 
IPhila.  R.70. 

In  an  action  on  a  guaranty,  it  is  a  good  defence,  that  eollateral  securities  assigned 
by  the  principal,  at  uie  time  of  making  the  contract  of  guaranty,  for  the  security 
of  the  same  debt,  have  been  lost  through  the  plaintiff's  want  of  diligence.   7  CT. 

Digitized  by  LjOOQIC 


448  GUARANTT. 

A  oontract  to  gaaranty  the  parent  of  rent  reserved  on  a  lease,  is  not  discluurge 
by  the  lessor's  consent  to  an  assignment  of  the  term ;  the  lease  providing  that  ~' 
assignment  shall  be  valid  without  each  consent.    6  C.  205. 

The  act  of  1855,  requires  that  a  promise  to  pay  the  debt  of  another  should  be  ii 
writing;  but  where  the  consideration  moves  directly  from  the  promissee  to  thf 
promissor,  although  the  oontract  may  be  to  perform  work  for  a  third  person,  th 
statute  has  no  application.     16  Leg.  Int  60.     And  see  2  Wr.  802.     5  Phila.  141 

A  contract  required  to  be  in  writing  must  appear  with  reasonable  certainty,  with 
out  recourse  to  parol  proof,  from  the  instrument  itself;  and  parol  testimony  cann(^ 
be  admitted,  eitner  to  contradict  or  to  vary  it.    4  Phila.  75. 

An  agreement  made  between  parties  prior  to  or  contemporaneously  with  thei 
executing  a  written  obligation  as  sureties,  by  which  one  promises  to  indemnify  thi 
other  from  loss,  does  not  contradict  or  vary  the  terms  or  legal  effect  of  the  written 
obligation,  and  may  be  proved  by  parol  evidence.     12  N.  Y.  462. 

The  consideration  upon  which  the  contract  is  made,  need  not  be  expressed  i| 
writing,  but  may  be  nroved  by  parol.    9  Wr.  845. 

To  bring  a  case  within  the  act,  the  promissee  must  be  the  original  orediktf. 
Law  Rep.  676.     If  the  old  debt  remain,  the  contract  is  not  an  original  undertaking 
and  is  therefore  within  the  statute.     14  Wr.  52. 

The  agent  contemplated  by  the  statute,  who  is  to  bind  the  defendant,  in  an  acti( 
on  a  guarantee,  by  his  signature,  must  be  a  third  person,  and  not  one  of  the 
tractin^  parties.    5  Phila.  147.    5  B.  &  A.  883. 

'^  It  IS  settled  that  the  word  *  assign'  implies  no  guarantee.''    17  S.  &  R.  502 
The  covenant  implied  from  the  assignment  of  a  bond  is  not  a  guarantee,  but 
the  assignee  should  receive  the  money  from  the  obligor  to  his  own  use ;  and  if 
obligee  ehould  receive  it^  then,  that  the  assignor  should  be  answerable  over  for  ii 
ID.  449.    7H.  133. 

To  partnerships, — ^Attempts  have  been  made  to  establish  the  guarantee  as  a 
indemnity  to  the  Jumse  of  trade,  rather  than  to  the  members  composing  it.  Bu 
after  many  decisions  upon  the  subject,  the  principles  applicable  to  such  in 
ments  seem  to  be  this,  that  as  every  partnership  ceased  to  be  the  same  if  i_ 
alteration  is  made  in  the  parties  of  which  it  is  composed,  so  the  prospective  open 
tions  of  a  guarantee  given  to  a  partnership  will  cease  upon  any  change,  either  b; 
the  death  or  withdrawing  of  any  of  the  partners,  or  the  addition  of  the  new 
unless  the  guarantee  itseu  contain  some  provision,  contemplating  such  change, 
continuing  its  operations  to  the  succeeding  partnership.    Gow  on  Part.  147. 
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JIatoiterd  anlr  Ipetrlatd. 

1  Hawkers'  and  pedlars'  licenses.  11.  Tin  and  olook  pedlars. 

I.  The  courts  of  quarter  sessions  of  tbe  respective  counties  in  tl^is  common- 
wealth, or  two  Judges  of  said  courts  in  vacation,  are  hereby  authorized  to  issue  a 
license  (o)  to  any  applicant  [who  shall  bring  himself  within  the  provisions  of  the 
set  passed  the  30th  day  of  March  1784,  entitled  "  An  act  for  regulating  of  hawkers 
and  pedlars/'  and  the  supplement  thereto,  passed  the  28th  day  of  March  1799,]  (^) 
tod  who  shall  give  bond  to  the  commonwealth  of  Pennsylvania,  with  sureties  to  De 
approved  of  by  the  court,  in  the  sum  of  three  hundred  dollars,  conditioned  that 
sack  applicant  shaU  be  of  good  behavior  during  the  continuance  of  such  license, 
which  sh&ll  be  for  one  year,  and  the  said  applicant  shall  satisfy  the  court  that  he  is 
a  man  of  honesty  and  good  moral  character,  and  otherwise  bring  himself  within  the 
provisioDfl  of  said  acts :  Provided^  That  before  any  such  license  shall  issue  to  any 
Bach  applicant,  he  shall  pay  for  the  use  of  this  commonwealth,  for  a  license  to  travel 
OB  foot,  eight  dollars ;  with  one  horse  and  cart  or  wagon,  or  other  vehicle,  sixteen 
dcdkiB ;  with  two  horses  and  wagon  or  other  vehicle,  twenty-five  dollars ;  and  pro- 
daee  a  receipt  from  the  county  treasurer,  together  with  the  usual  fees  to  the  clerk 
for  similar  services ;  and  the  clerks  of  said  courts  respectively,  shall,  within  ten 
days  after  each  term,  transmit  to  the  auditor-general  a  list  of  the  names  of  persons 
to  whom  licenses  have  been  granted  at  the  preceding  term,  and  the  rates  thereof: 
Fromded,  That  no  person  licensed  for  the  purpose  aforesaid,  shall  be  permitted  to 
sell,  vend  or  expose  to  sale,  any(c)  foreign  or  domestic  goods,  wares  or  merchan- 
dise, in  any  private  or  public  house,  or  in  any  of  the  open  streets,  lanes  or  alleys,  or 
in  any  other  part  or  place  of  the  city  of  Philadelphia,  the  district  of  Southwark,  or 
the  townships  of  the  Northern  Liberties,  Moyamensing  and  Passyunk,  under  the 
penalty  of  fifty  dollars,  to  be  recovered  by  any  person  who  shall  sue  for  the  same, 
as  debts  of  like  amount  are  by  law  recoverable :  And  provided  further,  That  it  shall 
be  the  duty  of  the  auditor-general  to  publish  once  a  year  the  names  of  all  persons 
who  shaU  take  out  a  license  as  aforesaid,  in  at  least  three  papers  within  t\iis  com- 
monwealth, for  three  successive  weeks.   Act  2  April  1830,  |  1.   Purd.  783. 

No  person  shall  be  licensed  as  hawker  and  pedlar,  or  petty  chapman,  within  this 
state,  but  such  only  as  is  a  citizen  of  the  United  States,  and  who,  from  loss  of  limb 
or  other  bodily  infirmity,  shall  be  disabled  from  procuring  a  livelihood  by  labor, 
which  disability  shall  be  proven  by  certificate  or  certificates  from  two  physicians  of 
respectable  character,  under  oath,  residing  in  the  county  where  the  application  for 
fieense  is  made ;  and  no  license  hereafter  granted  shall  extend  farther  than  the 
county  in  which  such  license  may  have  been  granted,  except  wholesale  pedlars, 
whoee  license  shall  extend  throughout  this  state,  for  which  they  shall  pay  for  the 
use  of  the  commonwealth,  for  a  hcense  to  travel  with  one  horse  and  wagon,  or  other 
vehicle,  forty  dollars ;  with  two  horses  and  a  wagon,  or  other  vehicle,  fifty  dollars. 
Act  16  April  1840,  §  1.  Purd.  783. 

No  person  shall  be  licensed  as  a  hawker  or  pedlar  under  the  several  acts  of 
lasembly  now  in  force,  unless  he  shall  have  resided  at  least  one  year  in  the  county 
in  which  such  application  shall  be  made,  and  shall  produce  satisfactory  evidence,  on 
oath,  from  at  least  two  respectable  practising  physicians,  who  shall  be  citizens  of  the 
United  (States),  residents  in  such  county^  that  such  applicant  is,  in  point  of  fact,  by 
reason  of  bodily  disabilitv  (the  nature  and  character  (d)  of  which  shall  be  stated), 
unable  to  procure  a  livelinood  at  his  trade,  if  he  have  any,  or  by  bodily  labor.  Act 
6  May  1841,  §7.   Purd.  788. 

It  shall  be  the  duty  of  the  county  treasurers  respectively,  on  or  before  the  second 

(a)  This  act  does  not  embrace  tin  and  clock  affected  with   **ffeutro  hepaialgiaj*^  was  held 

pedlars.  2  W.  800.  insufficient ;  the  nature  and  character  of  the 

(h\  Part  within  brackets  supplied ;  infra,  disease  must  be  stated,  that  the  court  may 

(e)  The  sale  of  a  single  article  subjects  the  judge  whether  the  applicant  is  entitled  to  a 

effeader  to  the  penalty.   14  3.  &  R.  898.  license.   7  P.  L.  J.  275.  ^  j 

(i)k  certificate  that  the    applicant  was  Digitized  by  V^OOQ IC 
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Tuesday  in  December,  in  each  and  every  year,  to  render  an  account  under  oath  or 
affirmation  to  the  auditor-general,  of  all  moneys  received  by  them  for  licenses, 
specifying  the  names  of  the  persons  and  the  amount  received  from  each,  and  pay 
over  to  the  state  treasurer  all  moneys  received  by  them,  deducting  therefrom  a  com- 
mission of  five  per  cent. ;  and  if  any  county  treasurer  shall  neglect  or  refuse  to 
render  his  account  to  the  auditor-general  ror  settlement,  and  pay  over  the  fall 
amount  to  the  state  treasurer,  as  hereinbefore  directed,  such  treasurer  shall  not 
be  allowed  any  compensation  or  commission.   Act  2  April  1830,  §  3.   Purd.  784. 

No  person  or  persons,  either  with  or  without  license,  shall  sell  or  expose  to  sale, 
any  foreign  or  domestic  goods,  wares  or  merchandise,  as  a  hawker  or  pedlar,  or 
travelling  merchant,  by  public  auction  or  outcry,  (a)  in  any  part  of  this  common- 
wealth, under  the  penalty  of  fifty  dollars  for  each  and  every  offence;  and  all  for- 
feitures that  may  accrue  under  this  act,  or  the  acts  to  which  this  is  a  further 
supplement,  may  be  sued  for  and  recovered  by  action  of  debt,  before  any  aldennan 
or  justice  of  the  peace,  as  debts  of  like  amount  are  by  law  recoverable,  (h)  by  anj 
person  who  may  sue  for  the  same,  one-half  to  the  informer  and  the  other  haJf  to  the 
use  of  the  county  in  which  the  offence  may  have  been  committed ;  and  so  much  of 
the  acts  to  which  this  is  a  ^ther  supplement  as  is  by  this  act  altered  or  supplied 
is  hereby  repealed :  Promdedy  nevertheless^  That  nothing  contained  in  this  act  shall 
prohibit  the  citizens  of  this  commonwealth,  who  may  manufacture  eoods,  wares  or 
merchandise  within  this  commonwealth,  from  vending  or  exposing  the  same  to  sak, 
in  the  same  manner  as  if  said  act  had  not  been  passed  into  a  law.  Ibid.  §  2. 

And  if  any  person  not  being  licensed  as  aforesaid  (except  such  whose  licenses 
have  or  may  not  yet  be  expired)  shall  be  found  hawking,  peddline  or  travelling  from 
place  to  place  (c)  through  any  part  of  this  state,  to  sell  or  expose  lor  sale  any  foreign 
goods,  wares  or  mercliAndise,  everv  person  so  offending  against  this  act  shall  be 
liable  to  a  fine  of  fifty  dollars ;  or  being  so  qualified  by  the  license,  shall  refnse  on 
request  of  any  citizen  of  this  state  to  show  his  license,  every  person  so  offending 
shall  be  liable  to  a  fine  of  twenty  dollars,  to  be  recovered  and  applied  in  the  same 
manner  as  is  provided  for  by  an  act  for  regulating  hawkers  and  pedlars,  and  its 
several  supplements,  passed  the  dOth  day  of  March  1784  :(d)  Providedy  That  this 
act  shall  not  be  construed  to  prevent  citizens  of  this  commonwealth  from  hawking 
and  pedaling  goods  of  their  own  manufacture.  Act  16  April  1840^  §  2.  Purd. 
784. 

If  any  person  having  a  license  shall  lend  or  otherwise  dispose  of  the  same  to 
any  other  person,  the  person  so  lending  and  the  person  so  receiving  the  same  shall 
be  liable  to  a  fine  of  fifty  dollars,  respectivelv,  which  fines  shall  be  recovered  and 
applied  as  by  the  act  to  which  this  is  a  supplement  is  directed  and  provided.  Act 
28  March  1799,  §  2.   Purd.  784. 

No  person  or  persons  shall  sell  or  expose  to  sale,  within  the  county  of  Schnvl- 
ktll,(tf)  as  a  hawker,  pedlar  or  travelling  merchant,  any  foreign  or  domestic  goods, 
wares  or  merchandise,  under  the  penalty  of  fifty  dollars  for  each  and  everj^  offence, 
to  be  inflicted  in  the  manner  provided  for  in  the  act  of  April  6th  1833,  entitied  **  A 
supplement  to  the  act  regulating  auctions  in  the  city  of  Lancaster  and  other  towns 
of  this  commonwealth,''  passed  the  7th  day  of  A^il  1832.  (a)  Act  ITs^pril  1846, 
§1.   Purd.  784. 

[a)  To  conBtituie  a  sale  by  anotion  there  York,  Montgomerj,  Lyocming,  Lehigh,  Dm- 
muBt  be  either  euooesalTe  bids  for  the  pro-  phiii,  SuUiTan,  Wyoming,  Buoka,  Soaqne- 
perty,  or  suocessiTe  offerings  of  it  at  different  hanna  and  Washington ;  and  to  FaycUe 
prices,  in  a  way  to  provoke  competition,  county,  as  to  the  peddling  of  tin  and  copper 
Offering  goods  publicly  at  a  specified  price  is  ware.   Purd.  786. 

BO  Tiolation  of  the  act.   1  W.  &  8.  652-8.  ig)  The  act  of  1888,  here  referred  to,  pro- 

(b)  See  4  P.  L.  J.  371.  rides  that  the  mode  pf  proceeding  against  any 
*  (e)  Selling  groceries  tVom  a  canal  boat  is  a  person  for  a  riolation  of  its  proriaiona,  shall 
riolation  of  this  act.   1  H.  886.  be  by  indictment  in  the  oouii  of  quarter  ses- 

(d\  The  act  of  1784  is  supplied  by  act  2  sions  of  the  proper  county ;  and  that  whenever 

April,  1880,  {  2.  complaint  aball  be  made  to  any  justice  of  the 

(e)  By  subsequent  acts   these   provisions  peace  or  alderman  of  the  proper  eounty  or 

have  been  extended  to  the  counties  of  Leba-  city,  on  oath  or  affirmation,  against  any  per- 

non,  Elk,  Cumberland,  Perry,  Carbon,  Berks,  son  for  riolating  the  provisions  of  the  same,  it 

Luieme,  Columbia,   Monroe,   Mercer,   Iau-  shall  be  his  duty  to  issue  a  warrant  for  the 

caster,   Butler,   Union,    Somerset,    Bedford,  apprehenaion  of  auch  person,  and  compel  kin 
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It  shall  be  lawful  for  the  manufacturers  of  agricultural  tools  and  implements, 
^^ves,  hollow-ware  and  wooden  ware,  to  peddle  their  own  manufacture,  or  authorize 
agente  to  peddle  the  same  for  them  :  Frooided,  That  the  provisions  of  this  act  shall 
not  extend  to  any  porUon  of  the  state  east  of  the  Allegheny  mountains  or  to  the 
county  of  Armstrong.     Act  14  April  1863,  §  1.     Purd.  1809. 

Every  honorably  discharged  soldier  (a)  who  is  a  resident  of  this  state,  and  who 
from  wounds  or  on  account  of  disease  contracted  while  in  the  militanr  or  naval  ser- 
vice of  the  United  States,  and  on  account  of  such  disability,  is  unable  to  procure  a 
livelihood  by  manual  labor,  shall  have  the  right  to  hawk,  peddle  and  vend  any  goods, 
wares  or  merchandise  within  this  commonwealth,(6)  by  procuring  a  license  for  that 
purpose,  to  be  issued  without  cost :  Provided^  That  before  any  such  soldier  shall  be 
entitled  to  the  benefits  of  this  act  he  shall  obtain  a  certificate  from  an  examining 
surgeon  of  the  United  States  that  he  is  unable  to  procure  his  living  by  manual  labor, 
and  shall  also  procure  a  certificate  fi*om  the  prothonotarv  of  any  county  in  this  state, 
that  he  has  filed  in  the  Office  of  said  prothonotary  his  affidavit,  setting  forth  that  he 
ia  the  bond  fide  owner,  in  his  own  right,  of  all  the  goods,  wares  and  merchandise 
which  he  proposes  to  hawk,  peddle  and  vend,  and  that  he  will  not  engage  to  sell  the 
same  for  any  other  person  or  persons  whatever :  And  provided  furtKer^  That  the 
aforesaid  certificates,  together  with  such  person's  discharge  from  the  military  service, 
or  an  exemplified  copy  thereof,  shall  be  ndl  and  conclusive  evidence  of  such  person's 
right  to  the  benefits  of  this  act.rc)    Act  8  Anril  1867,  §  1.    Purd.  1471. 

n.  Tin  and  dock  pedlars. — No  person  shaU  employ  himself  or  be  concerned  in 
the  business  or  employment  of  hawking  or  peddling  any  kind  of  tin  or  japanned 
ware  or  clocks,  firom  place  to  place,  without  havine  previously  obtained  a  license  so 
to  do,  under  the  provisions  of  the  second  section  of  tnis  act ;  and  if  any  person  shall 
go  iVom  place  to  place,  to  sell  or  expose  to  sale  any  such  articles  without  a  license  so 
to  do  being  by  him  first  obtained,  such  person  shiul  forfeit  and  pay  the  sum  of  fifty 
dollars ;  and  any  justice  of  the  peace  or  alderman,  on  view,  or  the  information  or 
complaint,  on  oath  or  affirmation,  of  any  other  person,  shall  and  in  either  case  is 
bereoy  enjoined  to  proceed  in  a  summary  way  against  any  such  person  so  offending 
to  convic^on ;  and  in  default  of  immediate  payment  of  said  forfeiture,  to  commit  him 
to  the  common  jail  of  said  county,  there  to  be  detained  until  discharged  by  due 
course  of  law ;  and  every  repetition  of  the  said  offence  shall  be  considered. and  pun- 
ished as  a  new  offence :  and  every  person  so  employed,  who  upon  demand  shall  refuse 
to  exhibit  his  license,  shall  be  deemed  an  offender  against  this  act,  and  one-half  of 
the  penalties^  which  may  accrue  under  the  provisions  of  this  act,  shall  go  to  the 
informer,  and  the  other  half  to  the  county  in  which  they  may  happen ;  and  any 
such  informer,  notwithstanding  his  interest,  shall  be  a  competent  witness.  Act  6 
February  1830,  §  1.   Purd.  786. 

The  clerks  of  the  courts  of  quarter  sessions  of  the  respective  counties  of  this 
commonwealth  are  hereby  authorized  to  grant  separate  licenses  for  one  year,  under 
seal  of  said  court,  to  hawkers  and  pedlars,  of  tin  and  japanned  ware,  and  to  hawkers 
and  pedlars  of  clocks,  upon  satisfactory  evidence  of  the  good  moral  character  of  such 
applicant,  he  havine  fint  produced  a  receipt  from  the  county  treasurer  for  thirty 
dollars;  and  it  shall  be  the  duty  of  the  said  clerks  respectively,  upon  granting  such 
license,  immediately  to  transmit  a  certificate  thereof  to  the  auditor-general,  who 
shall  charge  the  county  treasurer  with  the  sum  so  received ;  and  the  county  trea- 
surers shafi  receive  a  like  commission,  and  be  subject  to  the  same  duties,  restrictions 
and  penalties,  connected  with  their  accountabili^  under  this  act,  as  are  psovided  in 
the  5th  section  of  the  act,  entitled  ^*  An  act  laying  a  duty  on  retailers  of  foreign 
merchandise,"(a)  and  the  applicant  shall  pay  to  the  clerk  like  fees  as  for  similar 
services.     Ibia.  §  2. 

to  enter  into  a  recognisMioe  with  rafficient  se-  act  9  April  1868.    Purd.  1522. 

cnritiet  for  his  appearance  at  the  next  court  of  (6)  See  act  17  April  1869,  as  to  Lancaster 

qaarter  sessions  of  the  proper  coanty ,  to  answer  coantj.    P.  L.  1 1 80. 

the  said  complaint;  and  any  person  being  thereof  (c)  The  act  17  April  1869  prorides  that 

dalyconTictedyShallpajafinefortheuseofthe  licenses  granted  under  this  act  shall  not  be 

commonwealth,  of  not  less  than  fifty  nor  more  transferable,  nor  held  to  privilege  any  one  but 

than  five  hundred  dollars,  at  the  discretion  of  the  the  person  therein  named  to  hawk,  peddle  and 

court,  together  with  the  costs  of  prosecution.  vend  as  therein  prorided.     P.  L.  1181. 

(a)  Extended  to  sailors  and  marines,  by  (cf)  Act  2  April  1821.    7  Sm.  473. 
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I.  Degrees  of  homicide.  lEL  Judicial  decisions, 

n.  ProTisions  of  the  Penal  Code. 

I.  HoMioiDB,  or  the  killing  of  any  human  creature,  ib  of  three  kinds :  felonioni, 
excusable  and  justifiable.   4  Bl.  Com.  177. 

Felonious  homicide  is  the  killing  of  a  human  oreature  of  any  age  or  sex,  without 
justification  or  excuse.  Ibid.  188.  It  is  either  murder  or  manslaughter,  according 
to  the  circumstances.   Lewis'  C.  L.  858. 

Murder^  as  defined  by  the  common  law,  is  when  a  person  of  sound  memory  and 
discretion  unlawfully  killeth  any  reasonable  creature  in  being,  and  in  the  peace  of 
the  commonwealth,  with  malice  prepense  or  aforethought,  either  express  or  implied. 
1  Ash.  289.  4  P.  L.  J.  156.  8  Am.  L.  J.  299 

Express  malice,  is  where  the  killing  is  the  product  of  a  sedate,  deliberate  mind, 
and  formed  design.    Ibid. 

Malice  implied,  or  in  a  legal  sense,  means  that  the  fact  hath  been  attended  with 
such  circumstances  as  are  the  ordinary  symptoms  of  a  wicked,  depraved  and  malig- 
nant spirit,  a  heart  regardless  of  social  duty,  and  fatally  bent  on  mischief.  Ibid. 
8  P.  F.  Sm.  9. 

By  act  of  22d  April  1794,  re-enacted  in  1860,  murder,  in  Pennsylvania,  is 
(Hvided  into  two  degrees.  "  All  murder  which  shall  be  perpetrated  by  means  of 
poison,  or  by  Ijring  in  wait,  or  by  any  other  kind  of  wilful,  deliberate  and  premedi- 
tated killing,  or  which  shall  be  committed  in  the  perpetration,  or  attempt  to  perpe- 
trate any  arson,  rape,  robbery  or  burglary,  shall  be  deemed  murder  of  the  first 
degree."    Purd.  230. 

All  other  kinds  of  murder  shall  be  deemed  murder  of  the  second  degree.  Ibid. 

In  order  to  constitute  murder  in  the  first  degree,  it  is  not  only  necessary  that  the 
act  of  killing  should  be  wilful,  premeditated,  malicious,  legally  unjustifiable  and 
inexcusable,  out  the  act  of  violence  must  be  specifically  directed  against  life.  2 
Ash.  41. 

Murder  in  the  Second  degree  includes  all  cases  of  deliberate  homicide,  where  the 
intention  is  not  to  take  life ;  of  which,  homicide  by  a  workman  throwing  timber 
from  a  house  into  the  street  of  a  populous  city,  without  warning ;  or  of  a  person 
shooting  at  a  fowl,  animo  furandi  [with  intent  to  steal],  and  killing  a  man,  are 
instances  frequently  given.   Whart.  C.  L.  §  1107.  8  Am.  L.  J.  299. 

Manslaughter  is  the  unlaw^l  and  felonious  killing  of  another,  without  any  malice, 
either  express  or  implied.  It  is  of  two  kinds :  1st.  Voluntary  mandattghter,  which 
is  the  unlawful  killing  of  another  without  malice,  either  upon  sudden  quarrel,  or 
unintentionally,  while  the  slayer  is  in  the  commission  of  some  unlawful  act,  not 
amounting  to  felony ;  2d.  Involuntary  mandaitghter,  where  a  man  doing  an  unlaw- 
ful act,  not  amounting  to  felony,  by  accident  kills  another.   Whart.  C.  L.  §  932-3. 

Excusable  homicide  is  of  two  kinds :  1st.  Where  a  man  doing  a  lawful  act  with- 
out any  intention  of  hurt,  by  accident  kills  another ;  as,  for  instance,  where  a  man 
is  hunting  in  a  park,  and  unintentionally  kills  a  person  concealed.  This  is  called 
homicide  per  infortunium ^  or  by  misadventure.  2d.  Where  a  man  kills  another 
upon  immediate  attack,  merely  in  his  own  defence,  or  in  defence  of  his  wife,  child, 
parent  or  servant,  and  not  from  any  feeling  of  revenge  or  malice ;  which  is  termed 
homicide  se  defendendo  [in  self-defence].   Ibid.  §984. 

Justifiable  homicide  is  of  three  kinds :  1st.  Where  the  proper  officer  executes  a 
criminal,  in  strict  conformity  with  his  sentence.  2d.  Where  an  officer  «f  justice,  in 
the  legal  exercise  of  a  particular  duty,  kills  a  person  who  resists  or  prevents  him 
from  exercising  it.  8d.  Where  the  homicide  is  committed  in  the  prevention  of  a 
forcible  and  atrocious  crime ;  as,  for  instance,  when  fiie  deceased  was  in  the  act  of 
robbing  or  murdering  another.   Ibid.  §  936-8. 
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n.  Act  31  March  1860.  Purd.  230. 

Sect.  74.  All  murder  which  shall  be  perpetrated  by  means  of  poison,  or  by  lying 
in  wait,  or  by  any  other  kind  of  wilful,  deliberate  and  premeditatea  killing,  or  which 
shall  be  committed  in  the  perpetration  of,  or  attempt  to  perpetrate  any  arson,  rape, 
robbery  or  burglary,  shall  be  deemed  murder  of  the  first  degree,  and  all  other  kinds 
of  murder  shall  be  deemed  murder  of  the  second  degree ;  and  the  juiy  before  whom 
any  person  indicted  for  murder  shall  be  tried,  shall,  if  they  find  such  person  guilty 
thereof,  ascertain  in  their  yerdict  whether  it  be  murder  of  the  first  or  second  degree ; 
but  if  such  person  shall  be  conyicted  by  confession,  the  court  shall  proceed,  by 
examination  of  witnesses,  to  determine  the  degree  of  the  crime,  and  to  giye  sentence 
accordingly. 

Sect.  75.  Eyery  person  conyicted  of  the  crime  of  murder  of  the  first  degree,  his 
aiders,  abettors  and  counsellors,  shall  be  sentenced  to  suffer  death,  by  hanging  by 
the  neck ;  and  it  shall  be  the  duty  of  the  clerk  of  the  court  wherein  such  conyiction 
takes  place,  and  he  is  hereby  required,  within  ten  days  after  such  sentence,  to 
transmit  a  ^11  and  complete  record  of  the  trial^and  conyiction  to  the  goyemor  of 
this  commonwealth. 

Sect.  76.  Eyery  person  duly  conyicted  of  the  crime  of  murder  of  the  second 
degree,  shall,  for  the  first  offence,  be  sentenced  to  undergo  an  imprisonment,  by 
separate  or  solitary  confinement,  not  exceeding  twelye  years,  and  for  the  second 
offence,  for  the  period  of  his  natural  life. 

Sect.  77.  Eyery  person  liable  at  any  former  period  to  be  prosecuted  for  petit 
treason,  shall  in  future  be  indicted,  proceeded  against  and  punished  as  is  directed 
in  other  kinds  of  murder. 

Sect.  78.  Eyery  person  conyicted  of  any  yoluntary  manslaughter,  shall  be  sen* 
tenced  to  pay  a  fine  not  exceeding  one  thousand  dollars,  and  to  undergo  an  imprison- 
ment, by  separate  or  solitary  confinement  at  labor,  or  simple  imprisonment,  not 
exceeding  twelye  years,  and  in  the  discretion  of  the  court,  to  giye  security  for 
good  behayior  during  life,  or  for  any  less  time,  according  to  the  nature  and  enormity 
of  the  offence. 

Sect.  79.  If  any  person  shall  be  charged  with  inyoluntary  manslaughter,  happen- 
ing in  consequence  of  an  unlawful  act,  it  shall  and  may  be  lawful  for  the  district 
attorney,  with  the  leaye  of  the  court,  to  waiye  the  felony  and  to  proceed  against 
and  charge  such  person  with  a  misdemeanor,  and  to  giye  in  eyidence  any  act  or 
acts  of  manslaughter;  and  such  person,  on  conyiction,  shall  be  sentenced  to  pay 
a  fine  not  exceeding  one  thousand  dollars,  and  to  suffer  an  imprisonment  not  exceed- 
ing two  years;  or  the  district  attorney  may  charge  both  wilful  and  inyoluntary 
manslaughter  in  the  same  indictgient,  in  which  case  the  jury  may  acquit  the  party 
of  one,  and  find  him  or  her  guHty  of  the  other  charge. 

Sect.  81.  If  any  person  shall  administer,  or  cause  to  be  administered  or  taken 
by  another,  any  poison  or  other  destructiye  thing,  or  shall  stab,  cut  or  wound  any 
person,  or  shall,  by  any  means  whatsoeyer,  cause  any  person  bodily  injury,  danger- 
ous to  life,  with  intention,  in  any  of  the  cases  aforesaid,  to  commit  murder,  such 
person  shall  be  guilty  of  felony,  and  shall,  on  conyiction,  be  sentenced  to  pay  a  fine 
not  exceeding  one  thousand  dollars,  and  to  undergo  an  imprisonment,  by  separate 
or  solitary  confinement  at  labor,  not  exceeding  seyen  years. 

Sect.  82.  If  any  person  shall  attempt  to  administer  any  poison,  or  other  destruc- 
tiye Uiing,  or  shall  attempt  to  cut  or  stab  or  wound,  or  shall  shoot  at  any  person, 
or  shall,  by  drawing  a  trigger,  or  in  any  other  manner,  attempt  to  discharge  any 
kind  of  l(MMled  arms  at  any  person,  or  shall  attempt  to  drown,  suffocate  or  strangle 
any  person,  with  intent,  in  any  of  the  cases  aforesaid,  to  commit  the  crime  of  mur- 
der, ne  shall,  although  no  bodily  injury  be  effected,  be  guilty  of  felony,  and  be  sen- 
tenced to  pay  a  fine  of  oi^e  thousand  dollars,  and  undergo  an  imprisonment,  by 
separate  or  solitary  confinement,  not  exceeding  seyen  years. 

nL  Murder  in  the  first  degree  is  where  a  felonious  and  malicious  homicide  is 
oommitted  with  a  specific  intent  to  take  life.  12  H.  386.  4  P.  L.  J.  156-7.  A. 
283.   8P.  F.  8m.  9.    2  Brewst  546.  ^  . 
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But  the  intent  of  the  defendant  is  to  be  collected  from  his  words  and  actions.  4 
D.  146,    A.  163,  257.     1  Ash.  289.     2  Ash.  41. 

In  the  absence  of  evidence  to  the  contrary,  the  law  presumes  an  intent  to  kill 
from  the  use  of  a  deadly  weapon.     7  C.  198.     8  P.  F.  Sm.  10. 

If  the  killing  is  by  one  in  the  attempt  to  commit  a  rape,  burglary,  robbeiy  or 
arson,  the  intention  is  of  no  consequence ;  it  is  murder  in  the  first  degree.  7  W. 
&  S.  418.     1  Br.  Appx.  18. 

But  to  constitute  murder  in  the  first  degree,  under  this  clause  of  the  statute, 
there  must  be  an  attempt  to  perpetrate  one  of  the  enumerated  offences ;  an  wtmt 
merely  is  not  enough.     1  Gr.  484. 

Under  the  act  of  assembly,  an  unlawful  killing,  though  it  may  be  presumed  mnr- 
der,  will  not  be  presumed  murder  in  the  first  degree.  A.  282-3.  The  burden  of 
proving  it  so  lies  on  the  commonwealth.     1  Wh.  Dig.  478,  pi.  109. 

Murder  in  the  second  degree  is,  where  a  felonious  and  malicious  homicide  is 
committed,  but  without  a  specific  intent  to  take  Hfe.  4  P.  L.  J.  157.  A.  283. 
Bright.  R,  186.     2  Ash.  227. 

If  death  result  from  desire  to  4o  great  bodily  harm,  and  the  act  is  not  excused 
by  heat  of  sudden  quarrel,  or  on  the  doctrine  of  self-defence,  it  is  murder  in  the 
second  degree.     1  Brewst.  352.     2  Ibid.  546;  553. 

A  felonious  homicide  committed  by  one  in  a  state  of  intoxication,  is  murder  in 
the  second  degree;  when  the  mind,  from  intoxication,  or  any  other  cause,  is 
deprived  of  its  power  to  form  a  design  with  deliberation  and  premeditation,  the 
offence  is  stripped  of  the  malignant  feature  required  by  the  statute  to  place  it  in 
the  list  of  capital  .crimes.  1  Am.  L.  J.  149.  .  Lewis'  Cr.  L.  405.  1  Gr.  484.  18 
N.  Y.  9. 

But  the  degree  of  intoxication  that  will  have  such  effect,  must  be  that  degree  of 
drunkenness  which  deprives  one  of  the  power  of  judging  of  his  acts,  and  their 
legitimate  consequences.  Commonwealth  v,  Capie,  Oyer  &  Terminer,  PhiUu,  29 
April  1853.    MS.   And  see  4  Cr.  C.  C.  605.    3  Greenl.  Ev.  §  148.   2  Brewst.  546. 

The  true  criterion  as  to  the  capability  of  the  prisoner  to  commit  murder  in  the 
first  degree  is,  not  whether  he  was  drunk  or  sober,  but  whether  he  had  the  power, 
at  the  time,  deliberately  to  form  and  plan  in  his  mind,  the  design  and  intention  of 
killing  his  victim.  If,  from  intoxication,  or  other  cause,  the  mind  is  deprived  of 
the  power  to  plan,  deliberate  upon  and  purpose  the  death  of  another,  if  such  act  is 
the  result  of  impulse,  not  of  deliberation,  then  the  perpetrator  is  not  guilty  of  mur- 
der in  the  first  degree.     3  Phila.  235.     1  Wr.  45.     And  see  8  Wr.  65. 

Involuntary  manslaughter  is,  where  it  plainly  appears  that  neither  death  nor  any 
great  bodily  harm  was  intended ;  but  death  is  accidentally  caused  by  some  unlawful 
act,  not  amounting  to  felony ;  or  an  act  not  strictly  unlawful  in  itself,  but  done  in 
an  unlawful  manner,  and  without  due  caution.    7  S.  &  R.  428.    2  P.  447. 

What  is  carelessness,  and  what  is  due  care,  are  matters  of  fact  to  be  determined 
by  a  jury,  in  each  particular  case  as  it  arises.  Commonwealth  t;.  Euhn,  1  Pitts. 
Leg.  J.,  30  April  1853. 

One  indicted  for  murder  cannot  be  convicted  of  involuntary  manslaughter;  it 
must  be  prosecuted  and  punished  as  a  misdemeanor.  7  S.  &  R.  423.  2  P.  447. 
8  Wr.  135. 

Where  a  known  felony  is  attempted  upon  the  person,  be  it  to  rob  or  murder,  the 
party  assaulted  may  repel  force  by  force ;  and  even  his  servant,  attendant  on  him, 
or  any  other  person  present,  may  interpose  for  preventing  mischief;  and  if  death 
ensue,  the  party  so  interposing  will  be  justified.     4  P.  L.  J.  158. 

When  engaged  in  the  suppression  of  dangerous  riots,  the  sheriff  and  his  assistants 
are  authorized  to  resort  to  every  necessary  means  to  restore  the  public  peace,  and 
prevent  the  commission  of  criminal  outrages  against  person  or  property.  They  may 
arrest  the  rioters,  detain  and  imprison  them.  If  they  resist  the  iheriff  and  his 
assistants  in  their  endeavors  to  apprehend  them,  and  continue  their  riotous  actions, 
under  such  circumstances,  the  killing  then  becomes  justifiable.     4  P.  L.  J.  38. 

The  killing  of  one  who  appears  to  be  an  assailant,  is  excusable,  if  there  be  rea- 
sonable apprehension  of  loss  of  life,  or  of  great  bodily  harm,  and  it  appear  so  immi- 
nent at  the  moment  of  assault,  as  to  present  no  alternative  of  escaping  its  coose- 
quences,  but  by  resistance,  even  if  it  turn  out  afterwards  that  there  was  no  actual 

^ger.     2Wr.  265.    2  N.  Y.  197. 
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L  Aet  for  the  BupprMsion  of  horse-raoing.        11.  Judicial  authorities. 

I.  Act  17  FiBEUART  1820.  Purd.  623. 

Sect.  1.  All  racing,  ranning,  pacing  or  trotting  of  horBCS,  mares  or  geldings,  for 
moDey,  goods  or  chattels,  or  other  yalnable  things,  shall  be,  and  hereby  are  declared 
to  be  common  nuisances  and  offences  against  this  state ;  and  the  authors,  parties, 
contriven  and  abettors  thereof,  shall  be  prosecuted  and  proceeded  against  by 
indictment. 

Sect.  2.  Each  horse,  mare  or  gelding  used  or  employed  by  the  owner  thereof,  or 
with  his  consent,  in  any  race  on  which  any  bet  or  wager  shall  have  been  laid,  or 
any  purse  or  stakes  shall  have  been  made,  shall  be  liable  to  be  forfeited  for  the 
proper  county  within  which  such  horse,  mare  or  gelding  so  forfeited  shall  have 
been  employed  contrary  to  the  foregoing  provisions ;  and  the  said  horse,  mare  or 
gelding  so  forfeited,  shall,  at  any  time  within  two  months  thereafter  be  seized  by 
any  overseer  of  the  poor  or  supervisor  of  the  highways  of  the  township  in  which 
raeh  race  shall  have  been  run,  or  by  the  sheriff  or  any  of  his  deputies  of  the  county 
within  which  such  township  shall  be  situated ;  and  in  case  of  seizure  as  aforesaid, 
the  officer  so  seizing  shall  make  information  thereof  to  the  next  court  of  common 
pleas  for  the  county,  and  such  court  shall  proceed  to  hear  and  decide  upon  such 
seizure;  and  in  case  such  horse,  mare  or  gelding  shall  have  been  adjudged  to  be 
forfeited,  such  court  shall  order  a  sale  thereof  at  public  auction,  and  shall  direct 
the  proceeds,  a^r  the  costs  of  condemnation  shall  have  been  deducted,  to  be  paid 
to  the  treasurer  of  the  proper  county. 

Sect.  3.  All  wagers  and  bets  which  shall  have  been  laid,  betted  or  made  on  the 
racing,  running,  pacing  or  trotting  of  horses,  mares  or  geldings,  and  all  promises, 
agreements,  notes,  bills,  bonds,  contracts,  judgments,  mortgages  or  other  securities 
or  conveyances,  which  shall  have  been  made,  given,  granted,  drawn,  entered  into 
or  executed  by  any  person  or  persons  where  the  whole  or  any  part  of  the  considera- 
tion thereof  shall  be,  for  any  money,  goods,  chattels  or  other  thing  won,  laid  or 
betted  on  the  running,  racing,  trotting  or  pacing  of  any  horses,  mares  or  geldings, 
shall  be  utterly  void  and  of  no  effect. 

Sect.  4.  It  shall  and  may  be  lawM  for  any  person  who  shall  lose  money,  goods 
or  ehattelsy  or  any  other  valuable  thing  on  the  racing,  running,  pacing  or  trotting 
of  horses,  mares  or  geldings,  and  shall  pay  or  deliver  the  same,  or  any  part  thereof 
to  the  winner  or  other  person  for  his  use  or  in  his  behalf,  to  recover  the  same  or 
the  value  thereof  from  such  winner,  with  costs,  by  action  of  debt,  or  on  the  case,  in 
any  court  of  record  having  cognisance  thereof:  Provided  altoat/$,  That  such  suit 
shall  have  been  instituted  within  two  calendar  months  after  such  losing  and  pay- 
ment and  delivery  as  aforesaid. 

Sect.  6.  K  any  person  shall  contribute  to  or  collect,  or  shall  ask  or  desire  any 
other  person  to  contribute  to  or  collect  any  money,  goods  or  chattels  to  make  up  a 
poise,  plate  or  other  thing  to  be  run,  paced  or  trotted  for  as  aforesaid,  at  any  place 
within  this  commonwealth,  such  person  so  offending  shall  forfeit  and  pay  the  sum 
of  thirty  dollars  for  each  offence.  • 

Sect.  6.  K  any  person  or  persons  within  this  state  shall  print  or  cause  to  be 
^nted,  set  up  or  cause  to  be  set  up,  any  advertisement  mentioning  the  time  and 
phM^e  for  the  running,  pacing  or  trotting'of  any  horses,  mares  or  geldings,  or  shall 
Knowingly  suffer  any  advertisement  as  {foresaid  to  be  set  up,  in  or  upon  his,  her  or 
their  dwelling-house,  or  out-houses,  or  shall  knowingly  suffer  the  same  to  remain  up 
as  aforesaid^  every  person  so  offending  shall  forfeit  and  pay  the  sum  of  twenty 
dollars. 

Sect.  8.  Rach  and  all  of  the  penalties  specified  in  the  5th  and  6th  sections  of  this 
act,  shall  be  sued  for  and  recovered  by  the  overseer  or  overseers  of  the  poor  of  the 
township  wherein  the  offence  shall  have  been  committed,  in  the  name  of  such  township, 
within  two  calendar  months  thereafter,  by  action  of  debt,  with  costs  of  suit,  in  any 
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coort  having  cognisance  thereof,  and  the  proceeds  thereof  shall  he  applied  to  the 
use  of  the  poor  of  the  said  township ;  and  in  case  there  shall  not  he  in  any  couu:  j 
or  counties,  overseers  of  the  poor,  then  and  in  that  case  it  shall  he  the  duty  of  the 
supervisor  or  supervisors  of  the  highways  of  the  proper  township,  and  they  are 
herehy  required  to  execute  the  duties  hereinhefore  directed  to  be  performed,  and  in 
that  case  the  proceeds  thereof  shall  be  applied  to  the  improvement  of  the  roads  of 
said  township :  And  it  is  hereby  declared  to  be  the  special  duty  of  every  such  over- 
seer of  the  poor  or  supervisors  of  the  highways,  on  his  own  knowledge  of  the  cact^ 
or  on  information  thereof  by  any  person  or  persons,  without  delay,  to  institute  and 
prosecute  to  effect  each  and  every  such  suit  or  suits,  under  the  penalty  of  ten  dollars 
for  each  default,  to  be  recovered  by  any  person  or  persons  who  shall  sue  for  the 
same,  by  action  of  debt,  with  costs  of  suit ;  and  in  case  any  suit  or  suits  so  to  be 
brought  by  the  said  overseer  or  overseers  of  the  poor,  and  supervisor  or  supervisors 
of  the  highways  shall  fail,  the  costs  that  may  be  payable  by  him  or  them,  shall  be 
paid  or  reimbursed  out  of  any  moneys  appropriated  for  the  use  of  the  poor  or  for 
the  improvement  of  the  public  highways. 

Sect.  8.  The  said  overseer  or  overseers,  and  supervisor  or  supervisors,  shall  be 
entitled  to  retain  in  his  or  their  hands  twenty-five  per  centum  on  all  sums  which  he 
or  they  may  receive  by  virtue  of  this  act,  as  a  compensation  for  his  or  their  trouble. 

n.  The  following  charge  of  Judge  Paasons,  in  the  case  of  The  Commonwealth  v, 
Francis  B.  Way,  tried  in  the  court  of  quarter  sessions  of  Philadelphia  county,  on 
the  30th  October  1849,  recommends  itself  to  the  magistracy,  as  containing  a  clear 
and  lucid  exposition  of  the  law  on  the  subject  of  fast  dbiving  on  the  publio 
highways. 

<^  This  is  an  indictment  for  an  assault  and  battery.  The  facts  adduced  to  sustaiH 
the  offence  present  a  case  which  is  not  of  ordinary  ooourrenoe.  Wliile  the  principle! 
of  law  involved  are  familiar  to  the  court,  and  have  often  been  laid  down  to  juries 
by  us,  in  cases  which  have  arisen  for  rapid  and  immoderate  driving  in  the  city  and 
incorporated  districts  in  the  county,  this  is  the  first  case  which  has  been  presented 
to  the  court,  charging  an  individual  with  a  violation  of  kw,  by  driving  his  horse 
in  an  immoderate  and  improper  manner  on  any  of  the  great  roads  and  highways 
not  in  the  immediate  vicinity  of  the  denselv  populated  parts  of  our  city  and  county. 

''  Indictments  have  been  repeatedly  pre&rred  against  the  drivers  of  omnibuses, 
hacks  and  other  vehicles,  for  driving  through  the  streets  of  our  city  at  a  rapid  gait, 
and  thereby  inflicting  personal  violence  upon  those  who  are  passing  along  our 
streets ;  and  this  court  has  invariably  instructed  the  jury,  if  they  believed  an  indi- 
vidual was  driving  hb  horses  past  in  a  manner  so  rapid  as  to  endanger  the  persons 
of  those  who  were  quietly  passing  alons  the  public  streets,  and  thereby  cau^  per- 
sonal injury  to  another,  the  individual  thus  driving  was  guilty  of  an  assault  and 
battery.  Nay,  we  have  gone  further,  and  held  that  if  one  drove  his  vehicle  in  a 
reckless,  careless  and  incautious  manner,  he  was  responsible  for  all  the  consequences 
which  followed  the  act. 

<<  But  the  general  impression  seems  to  have  prevailed  in  the  community,  that  these 

Srinciples  do  not  apply  in  relation  to  the  conduct  of  individuals  on  a  great  avenue 
ke  Broad  Street,  lliis  is  a  mistake.  The  law  relative  to  roads  and  highways  is 
this :  All  persons  have  an  equal  right  to  pass  and  repass  upon  them  with  their 
horses,  carts  and  carriages,  or  on  foot,  at  their  pleasure ;  and  one  has  no  greater 
privilege  than  another  relative  to  their  use.  And  while  persons  are  thus  upon  the 
highway,  they  are  bound  to  drive  in  such  a  manner  as  not  to  injure  others  who  are 
passing  thereon ;  for  we  must  remember  that  its  iree  use  is  the  same  to  each.  No 
persons,  when  travelling  upon  a  great  thoroughfare,  have  a  right  to  race  their  horses 
so  as  to  endanger  the  lives  or  persons  of  others  passing  at  the  same  time.  If  thej 
do,  the  law  holds  them  responsible  for  the  injuries  which  other  travellers  sustain  bj 
such  unauthorized  acts.  Gentlemen  who  wish  to  try  the  speed  of  their  horses 
should  select  the  race-course,  and  not  encroach  upon  the  liberty  which  other  travel- 
lers enjoy,  who  are  at  the  same  time  passing  upon  a  publio  road ;  nor  is  there  any- 
thing unreasonable  in  this.  For  why  should  one  citizen  yield  his  rights,  to  gratify 
the  sportive  tastes  of  another  ? 

"  If  one  drives  his  horse  at  a  rapid  and  immoderate  gait  along  a  public  road,  fisetei 
than  people  usually  drive,  no  matter  what  moti|p  induces  the  act,  and  while  thus 
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aecelendng  the  speed  of  his  hone,  lie  injures  the  person  of  another,  he  is  guilty 
of  an  assault  and  battery — and  if,  in  so  doing,  he  snould  cause  the  death  of  the 
individual  injured,  he  would  be  guilty  of  manslaughter.  While  all  are  at  liberty  to 
travel  on  the  road,  and  drive  as  may  suit  their  tastes  or  oonvenience,  they  are 
responsible  for  their  conduct,  if  any  injury  ensues,  by  departing  from  the  ordinary 
meUiod  in  which  travellers  commonly  use  the  roads.  These  views  are  founded  upon 
the  great  and  fundamental  principle  of  the  law,  that  all  have  equal  rights,  and  each 
must  use  his  own  in  such  a  way  as  not  to  injure  his  neighbor. 

*'  It  was  contended  by  the  defendant's  counsel,  that  the  prosecutor  had  no  right 
to  be  riding  upon  Broad  Street  with  his  wife.  I  regretted  to  hear  this  remark.  We 
instruct  you  that  he  hid  an  unqueiHoned  right  to  travel  there  with  his  wife.  All 
ciUzens  are  at  liberty  to  ride  there  with  their  wives  and  families,  and  this  great  and 
beautiful  avenue  is  not  appropriated  to  any  privileged  class.  Tou,  gentlemen  of  the 
jury,  may  desire  to  bring  ^our  families  from  the  country  to  the  city,  along  this  fine 
street ;  it  is  the  great  leadmg  road  to  a  number  of  cemeteries  in  the  vicinity  of  the 
city ;  funeral  processions  are  almost  daUy  passing  along  this  street;  our  citizens  are 
frequently  visiting  the  hallowed  resting-places  of  depicted  friends;  and  to  say  that 
this  pubhc  street  is  to  be  exclusively  appropriated  to  sporting  gentlemen,  is  what 
will  never  be  sanctioned  by  this  court,  nor  by  the  community.  The  street  is  open 
to  all  who  may  desire  to  use  it;  and  every  one  may  enjoy  this  privilege  as  he 
pleanes,  for  the  benefit  of  the  air,  exercise  or  pleasure,  and  can  take  with  him  any 
members  of  his  &mily ;  nor  are  these  rights  to  be  abridged  in  anv  respect,  to  gratify 
the  tastes  of  any  other  ckss  of  persons  who  may  choose  to  invade  the  rights  of  the 
public  by  unlavrfol  acts,  or  an  improper  use  of  a  highway  common  to  all  Sie  citizens 
of  the  state.  No  such  principles  can  be  for  one  moment  tolerated  in  a  court  of 
justice,  or  in  a  civilized  land. 

"  If  the  jury  should  believe  that  the  defendant,  while  travelling  upon  tue  high- 
way at  the  time  alleged,  drove  his  horse  at  an  improper  and  immoderate  speed,  and 
ran  his  carriage  against  the  vehicle  of  the  prosecutor,  who  was  quietly  driving  along 
the  same  road,  he  is  guilty  of  an  assault  and  battery.  This  point  has  not  been  con- 
troverted by  the  defendant's  counsel ;  but  it  is  contended  that  the  injury  was  the 
result  of  inevitable  accident. 

^'  The  facts  of  the  case  seem  to  be  these :  Mr.  Kennedy,  the  prosecutor,  was 
passing  along  Broad  Street,  in  June  last,  with  his  carriage  and  some  members  of 
nis  fiimily  in  it  with  him,  and  driving  at  the  usual  travelling  gait.  When  near 
Grirard  Avenue,  he  was  about  to  turn  down  the  same ;  while  attempting  it,  he  saw 
the  defendant  approaching  in  a  carriage,  with  his  horse  on  a  fast  run ;  the  prose- 
cutor instantly  endeavored  to  turn  his  horse  in  an  opposite  direction,  but  before  he 
was  entirely  removed  from  the  place  of  apparent  deudger,  the  defendant's  carriage 
came  in  contact  with  that  of  the  prosecutor,  upset  the  carriage,  threw  him  and  his 
wife  upon  the  ground,  causing  considerable  injury  to  him,  and  much  greater  to  his 
wife. 

^'  It  is  clearly  proved  that  the  defendant  had  been,  for  a  great  distance,  trotting 
his  horse  at  the  top  of  his  speed ;  and  when  within  about  two  hundred  yards  of  the 
place  where  the  event  occurred,  his  horse  broke  into  a  run,  when  the  defendant 
struck  him  a  violent  blow  with  his  whip ;  some  of  the  witnesses  say  he  struck  the 
horse  a  number  of  times ;  and  one  of  the  witnesses  said  that  he  tried  to  hold  him 
up,  and  the  horse  continued  his  speed  until  after  the  injury  was  effected.  After 
this  had  been  done,  the  defendant  curove  on  his  course  without  returning  to  see  the 
effect  produced  by  the  conflict,  or  who  had  been  injured  thereby,  or  whether  he  had 
eaused  the  death  of  a  fellow-being  or  not. 

*^  If  the  jui^  believe  that  the  defendant  was  driving  his  horse  at  a  rapid,  immo- 
derate gait,  faster  than  people  usually  travel,  and  violently  drove  against  the  carriage 
of  the  prosecutor,  and  thereby  inflicting  upon  him  a  personal  inj^>  he  is  guilty  of 
the  offence  charged  in  the  indictment.  Nor  will  it  vary  the  case,  ii,  when  the  horse 
had  been  urged  to  the  top  of  his  speed  for  some  distante,  he  broke  into  a  run ;  for 
the  defendant  is  responsible  for  urging  his  horse  to  that  immoderate  gait,  and  must 
answer  for  the  consequences." 

The  jury  rendered  a  verdict  of  guilty,  and  the  defendant  was  sentenced  to  pay  a 
fine  of  one  hundred  dollars  and  the  costs  of  prosecution.  See  Bright.  R.  186.  8 
Am.  L.  J.  313.  ^ 
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I.  PmuBhrnent  for  hone-8tealing.  IIL  Pablio  sale  of  stolen  hones  not  to 

II.  Howard  for  apprehension   and   ooutIo-  change  the  property.  i 

tion.  lY.  Forms  of  process,  &a  | 

I.  Act  31  Mabch  1860.  Purd.  236. 

Sect.  105.  If  any  person  shall  be  guilty  of  horse-stealing,  or  as  accessory  thereto 
before  the  fact,  or  of  having  received  or  bought  any  horse,  knowing  the  same  It 
have  been  stolen,  the  person  so  offending  shdl  be  guilty  of  felony,  and  shall,  o^ 
conviction,  be  sentenced  to  pay  a  line  not  exceeding  five  hundred  dolli^rs,  and  tt* 
undergo  an  imprisonment,  by  separate  or  solitary  confinement  at  labor,  not  ezoeei^ 
ing  ten  years. 

n.  Act  15  March  1821.  Puid.  525. 

Sect.  1.  Whosoever  after  the  passing  of  this  act,  shall  pursue  and  appreh<»^ 
any  person  who  shall  have  stolen  any  mare,  horse  or  gelding  within  any  county  i!0 
this  commonwealth,  on  the  conviction  of  the  person  so  apprehended,  shall  be  enti* 
tied  to  the  reward  of  twenty  dollars  for  apprehending  the  person  who  shall  have  been 
convicted  of  stealing  any  mare,  horse  or  gelding  as  aforesaid,  and  six  cents  for  eveiy 
mile  necessarily  travelled  in  pursuit  of  the  offender :  Provided^  That  the  reward 
offered  by  this  act  shall  in  no  wise  exclude  the  person  or  persons  entitled  to  suck 
reward  from  being  competent  witnesses. 

Sect.  2.  It  shall  be  the  duty  of  the  court  within  any  county  aforesaid,  befors 
which  any  person  or  persons  are  convicted  of  the  crime  of  horse-stealing,  to  inquire ; 
whether  any,  and  if  any,  who  is  the  person  or  persons  entitled  to  receive  the  above; 
rewards,  and  if  more  than  one  person,  then  in  what  proportion  the  said  sum  or 
sums  ouffht  to  be  paid  to  them,  and  to  direct  the  clerk  of  siud  court  to  certify  llm; 
same  wiUi  the  name  or  names  of  the  claimants  to  the  commissioners  of  the  Goon^i 
in  which  the  owner  of  the  horse,  mare  or  gelding  resides,  who  are  hereby  diracted 
and  enjoined  to  draw  their  warrant  on  the  treasurer  of  said  county  in  &Tor  oif^ 
the  said  claimant  or  claimants  for  the  amount  so  certified,  all  which  shall  be  d 
free  of  all  costs  and  charges  to  the  said  claimant  or  claimants,  under  the  pro^ 
of  this  act. 

III.  The  7th  section  of  the  act  23  September  1780,  provides  that  no  sale  of  ) 
stolen  horse,  mare  or  gelding,  by  an  auctioneer,  at  public  vendue,  shall  be  dees 
a  public  sale  in  market  overt,  so  as  to  change  the  property  thereof.  Purd.  525. 
Sm.  511. 

lY.  Information  for  horse-stealino. 
MIFFLIN  COUNIT  ss. 

The  information  of  G.  H.,  of  N township,  in  the  eoon^  of  M— ,  yeoman,  „ 

on  oath  before  J.  R.,  one  of  the  justices  of  the  peace  in  and  for  the  said  oonnty,  the  j 
day  of  April,  A.  D.  1860,  who  saith  that  about  two  months  ago  a  certain  black  geld 
rismg  five  years  old,  and  about  fifteen  hands  high,  was  stolen  out  of  his  pasture  in  N- 
township  aforesaid,  and  that  he  hath  good  cause  to  saspect,  and  doth  suspect,  that  a  oevt_ 
A.  B.  ot  the  same  township,  laborer,  did  steal,  take  and  carry  away,  the  said  eeldla 
Further  saith  not.  G.  H«l 

Taken  and  subscribed  before  J.  R.,  Justice  of  the  Peace. 

Warrant  aqatnst  a  horse-thief. 

MIFFLIN  COUNTZ  w.  * 

The  Commonwealth  of  PenaBylvaaia, 

To  the  Constable  of  the  Township  of  N ,  in  the  County  of  Mifflin,  greeting: 

Whereas,  G.  H.,  of  N township,  in  the  county  of  Mifflin,  yeoman,  hath  this  i 

made  oath  before  J.  R.,  one#f  oar  justices  of  the  peace  in  and  for  the  said  county.  1 
about  two  months  ago  a  certain  black  gelding  rising  ^^e  years  old,  and  about  fifteen  h 

high,  was  stolen  out  of  his  pasture,  in  N township  aforesaid,  and  that  he  hath  ^. 

cause  to  suspect,  and  doth  suspect,  a  certain  A.  B.  of  the  same  township,  laborer,  < 
steal,  take  and  carry  away,  the  said  gelding.    You  are,  therefore,  hereby  command 
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Iteke  tiie  sud  A.  B.,  and  bring  him  before  the  said  J.  R.,  forthwith,  to  answer  the  said 

Uittige,  and  farther  to  be  dealt  with  according  to  law.    Witness  the  said  J.  R.,  at  N 

^wnahip  aforesaid,  the  tenth  day  of  April,  ▲.  d.  1860. 

J.  R..  Justice  of  the  Peace,    [skal.] 

Commitment  of  a  horss-thief. 
MIFFLIN  COUNTY,  u. 

The  OommeBwealth  of  Feansjlvanla, 
To  the  Constable  of  the  Township  of  N-- — ,  in  the  County  of  Mifflin,  and  to  the  Keeper 
tf  the  Common  Jail  of  the  said  county,  greeting : 

I   Whkbbas,  a.  B.,  of  N township,  in  the  county  of  Mifflin,  laborer,  hath  been  brought 

iWfere  J.  R.,  Esquire,  one  of  our  justices  of  the  peace  in  and  for  the  said  county,  by  virtue 
iff  his  warrant,  charged  on  oath  of  G.  H.  in  the  same  township,  yeoman,  with  having 

lilrien  and  carried  away  from  the  pasture  of  the  said  G.  H.,  in  N township  aforesaiC 

la  certain  black  gelding  rising  five  years  old,  and  about  fifteen  hands  high.  These  are, 
Iberefore,  to  command  you,  tiie  said  constable,  to  convey  the  said  A.  B.  to  the  common 
jsil  of  the  said  county  forthwith,  and  deliver  him  to  the  keener  thereof,  who  is  hereby 
fiBJomed  to  receive  the  said  A.  B.  and  keep  him  in  safe  custoay  until  he  be  delivered  by 
4u  course  of  law.  Witness  the  said.  J.  R.,  at  N— -  township  aforesaid,  the  10th  day 
flf  April,  ▲.  D.  1860.  J.  R.,  Justice  of  the  Peace,    [seal.] 


iloude  of  l^ti\x\t. 


1  Commitments  to  th^  house  of  reAige  of  m.  Judicial  decisions. 

Philadelphia.  lY.  Form  of  a  commitment  to  the  house  of 
JL  Commitmeints  to  the  house  of  reAige  of  reAige. 

Western  Fennaylvania. 

Act  10  April  1835.  Purd.  629. 

;  8ior.  1.  It  shall  be  lawful  fbr  the  managers  of  the  house  of  refuge,  at  their 
Ifiseretion,  to  receive  into  their  oare  and  guardianship  infants,  males  under  the  age 
of  twenty-one  years,  and  females  under  the  age  of  eighteen  years,  committed  to 
iheir  custody  in  either  of  the  following  modes,  viz. :  First,  Infants  committed  by 
■a  alderman  or  justice  of  the  peace,  on  the  complaint  and  due  proof  made  to  him 
By  the  parent,  guardian  or  next  friend  of  such  infant,  that,  by  reason  of  incorrigi- 
ble or  viciouB  conduct,  such  infant  has  rendered  his  or  her  control  beyond  the  power 
af  such  parent^  guardian  or  next  friend,  and  made  it  manifestly  requisite  that,  from 
Kgard  for  the  morals  and  future  welfare  of  such  infant,  he  or  she  should  be  placed 
tnder  the  guardianship  of  the  managers  of  the  house  of  refuge :  Second,  Infants 
itted  by  the  authority  aforesaid,  where  complaint  and  due  proof  have  been 
ie  that  .each  infant  is  a  proper  subject  for  the  guardianship  of  the  managers  of 
house  of  refuge,  in  consequence  of  vagrancy  or  of  incorrigible  or  vicious  con- 
t,  and  that  from  the  mopal  depravity  or  otherwise  of  the  parent  or  next  friend, 

whose  custody  such  infant  may  be,  such  parent  or  next  friend  is  incapable  or 

twilling  to  exercise  the  proper  care  and  discipline  over  such  incorrigible  or  vicious 
[ift&nts :  Thixd,  Infants  committed  by  the  courts  of  this  commonwealth,  in  the  mo<ie 
!|nmded  in  the  act  to  which  this  is  a  supplement. 

8iCT.  2.  It  shall  be  the  duty  of  any  alderman  or  justice  aforesaid,  committing  a 
Migrant  or  incorrigible  or  vicious  infant  as  aforesaid,  in  addition  to  the  adjudication 
:i«<^!ured  by  the  Ist  section  of  this  act,  to  annex  to  his  commitment  the  names  and 
iTBndence  of  the  different  witnesses  examined  before  him,  and  the  substance  of  the 
tertimony  giTcn  by  them  respectively,  on  which  the  said  adjudication  was  founded. 

Sect.  3.  It  shall  be  the  duty  of  the  president  andfljegal  associates  of  the  com- 
ioa  pleas  of  Philadelphia'  county,  the  judges  of  the  mstrict  court  of  the  city  and 
IMmty  of  Philadelphia,  and  the  recorder  of  the  city  of  Philadelphia,  alternately, 
K  such  manner  as  may  be  arranged  between  them  at  a  joint  meeting  for  that  pur- 
pwe,  fix)m  time  to  time  held,  to  visit  the  house  of  refuge  at  least  once  in  two  weeks, 
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or  oftener,  if  to  the  said  judges  it  shall  seem  requisite ;  and  it  shall  be  the  daty 
the  judge  or  recorder  so  vbiting  the  house  of  refuge,  carefUlj  to  ezamioe  into 
the  commitments  to  the  said  house  of  refuge  made  by  the  aldermen,  justices  4Srj 
guardians  of  the  poor  aforesaid,  that  have  not  previously  been  adjudged  upon  T 
one  of  the  said  judges  or  the  recorder,  in  the  manner  hereinafter  directed,  whit 
commitments  it  shall  be  the  duty  of  the  managers  of  the  house  of  refuge, 
and  correctly  to  ky  before  such  judge  or  recorder,  and  on  such  examination,  sai 
judge  or  recorder  shall  have  produced  before  him,  bv  the  managers  aforesaid,  f 
superintendent  or  agent^  the  infant  or  infants  described  in  such  commitanent, 
the  testimony  upon  which  he  or  she  shall  have  been  adjudged  a  fit  subject  for 
guardianship  of  said  managers,  or  on  which  he  or  she  shall  be  claimed  to  be  h( 
as  such,  and  if,  aller  examining  the  infant  and  such  testimony,  the  said  judge 
recorder  shall  be  of  opinion  that,  acoordine  to  the  laws  of  this  commonwod 
regulating  the  control  of  infants,  a  case  has  been  established  which  in  his  opmi 
would,  according  to  law,  authorize  the  transfer  of  the  parental  authority  over  su 
infant  to  the  managers  of  the  house  of  refuge,  then  and  in  that  case,  it  shall  ^  _^ 
the  duty  of  the  said  judge  or  recorder  to  indorse  an  order  on  the  commitment  of. 
the  justice  or  alderman,  or  guardians  of  the  poor,  directing  the  infant  to  be  eo 
tinned  under  the  guardianship  of  the  managers  of  the  house  of  refuge,  after  whit 
it  shall  be  lawful  for  said  managers  to  exercise  over  all  such  in&nts  &e  powers 
authorities  given  them  by  the  act  to  which  this  is  a  supplement.  But  if  the 
judge  or  recorder  shall  be  of  opinion  that  such  case  has  not  been  made  out,  14 
shall  order  such  infant  to  be  forthwith  discharged,  which  order  shall  be  obeyed  bf 
the  managers,  under  the  pains  and  penalties  provided  bv  law  against  wrongftd  bm 
prisonment:  Provided,  That^t  shall  be  the  duty  of  said  judge  or  recorder,  at  A^ 
request  of  such  infant  or  any  person  in  bis  behalf,  to  transfer  such  hearing  to  lh| 
court-house  of  the  court  of  which  he  is  a  member,  in  order  that  the  in&nt  — 
have  the  benefit  of  counsel,  and  of  compulsoiy  process  to  obtain  witnesses  reqi 
in  his  or  her  behalf,  which  such  judge  or  recorder  is  hereby  authorized  to  v 
as  fully  and  amply  as  any  judge  or  court  could  do  on  the  hearing  of  a  writ 
habeas  corpus :  And  promded  also,  That  nothing  in  this  act  contained  shall  be 
strued  to  interfere  with  the  provisions  of  an  act  entitled  "  An  act  for  the  b 
securing  of  personal  liberty  and  preventing  unlawful  imprisonment,''  pafised  on 
18th  day  of  February  1785,  commonly  called  the  habeas  corpus  act. 

The  act  of  23d  March  1826  provides  that  the  managers  shall,  at  their  di 
receive  into  the  said  house  of  refuge  such  children  who  shall  be  duly  convicted 
criminal  offences,  as  may  be,  in  the  judgment  of  the  court  of  oyer  and  terminer 
of  the^  court  of  quarter  sessions  of  the  county  of  Philadelpnia,  deemed  p: 
objects.   Purd.  529. 

By  the  act  10th  January  1867  they  shall  also  receive  such  children  who  may  h 
convicted,  in  any  court  of  quarter  sessions  out  of  the  city  of  Philadelphia,  of  a^ 
misdemeanor  or  criminal  offence,  as  may  be,  in  the  judgment  of  the  said  comi 
deemed  proper  objects  for  the  house  of  refuge.     Purd.  1463. 

The  power  of  the  managers  over  such  children  extends  to  their  arrival  at  tfi 
age  of  twenty-one  years ;  except  in  the  case  of  females  who,  at  the  time  of  tlu 
commitment,  are  under  the  age  of  sixteen,  in  which  case,  their  charge  over  tlii 
ceases  at  the  age  of  eighteen  years.     Purd.  529. 

The  managers  are  invested  with  power  to  place  the  children  committed  to  ihi 
care,  at  such  employments,  and  to  cause  them  to  be  instructed  in  such  branches 
useful  knowledge,  as  may  be  suitable  to  their  years  and  capacities ;  and  with  tbi 
consent  may  bind  them  out  as  apprentices,  to  learn  such  proper  trades  and  empi 
ments  as  in  their  judgment  will  be  most  conducive  to  their  reformation  and  amei 
meot,  and  will  tend  to  the  future  benefit  and  advantage  of  such  children.  ~ 
529. 

n.  Act:22  April  1850.  Purd.  531. 

Sect.  15.  It  shall  be  la^H^l  for  the  board  of  managers  of  said  house  of  rei 
||of  Western  Pennsylvania,]  ut  their*discretion,  to  receive  into  their  care  and  gi 
lanship  infants,  males  under  the  age  of  twenty-one  years,  and  females  under 


Digitized  by  VjOOQIC 


HOUSE  OF  REFUGE.  461 

ba  of  tweoty-one  yean,  oommitted  to  their  custody,  in  either  of  the  following 
UeBjtowit: 

Tl.  Infants  oommitted  by  an  alderman  or  justice  of  the  peace  on  the  oomplaiut, 
ll  due  proof  made  thoreof,  by  the  parent,  guardian  or  next  friend  of  such  infant, 
mt  bj  reason  of  incorrigible  or  vicious  conduct,  such  infant  has  rendered  his  or 
jreontrol  beyond  the  power  of  such  parent,  guardian  or  next  friend,  and  made  it 
Ittifesdy  requisite  that  from  regard  to  the  morals  and  future  welfare  of  such 
fat,  he  or  she  should  be  phused  under  the  guardianship  of  the  managers  of  the 
H  house  of  refuge. 

1  Infants  oommitted  by  the  authority  aforesaid,  where  complaint  and  due  proof 
|ro  been  made  that  such  infant  is  a  proper  subject  for  the  guardianship  of  the 
ioagerB  of  the  said  house  of  refuge,  in  consequence  of  vagrancy,  or  of  incorrigible 
rmons  conduct,  and  that  firom  the  moral  depravity  or  otherwise  of  the  parent 
|!  guardian,  or  necct  friend,  in  whose  custody  such  infant  may  be,  such  parent,  . 
Indian  or  next  friend  is  incapable  or  unwilling  to  exercise  the  proper  care  and 
pdpiine  over  such  incorrigible  or  vicious  infant. 

!  t.  In&nts  who  shall  be  taken  or  committed  as  vagrants  or  upon  any  criminal 
^Bge,  or  duly  convicted  of  criminal  offences,  as  may,  in  the  judgment  of  the  court 
t  oyer  and  terminer,  or  of  the  court  of  quarter  sessions  of  the  peace  of  any  county 
Uun  the  western  district :  (a)  and  the  said  managers  shall  have  power  to  place 
piaid  children  committed  to  their  care,  during  their  minority,  at  such  employ- 
bat,  and  cause  them  to  be  instructed  in  such  branches  of  useful  knowledge  as  may 
Isaitable  to  their  years  and  capacities;  and  they  shall  have  power  at  their  dis- 
kltioiv  to  bind  out  the  said  children,  with  their  consent^  as  apprentices  during 
inr  minority,  to  such  persons  and  at  such  places,  to  learn  such  proper  trades 
|i  employments  as  in  their  judgment  will  be  most  conducive  to  the  reformation 
id  amendment,  and  will  tend  to  the  future  benefit  and  advantage  of  such  children. 
^Sect.  16.  It  shall  be  the  duty  of  any  alderman  or  justice  aforesaid,  committing 
^ngrant,  or  incorrigible  or  vicious  infant  as  aforesaid,  in  addition  to  the  adjudica- 
p  required  by  the  6th  section  of  this  act,  to  annex  to  his  commitment  the  names 
id  residences  of  the  different  witnesses  examined  before  him,  and  the  substance 
f  tbe  testimony  given  by  them  respectively,  on  which  the  said  adjudication  was 
anded. 

8iCT.  17.  It  shall  be  the  duty  of  the  president  judge  of  the  court  of  common 
m  and  the  judges  of  the  district  court  of  Allegheny  county,  or  the  judges  of  the 
jBt  of  common  pleas  of  Westmoreland  county,  alternately, (5)  in  such  manner  as 
iijf  be  arranged  between  them  at  a  joint  meeting  for  that  purpose,  from  time  to 
pe  held,  to  visit  the  said  house  of  refuge  at  least  once  in  two  weeks,  or  oftener  if 
I  aid  judges  it  shall  seem  requisite;  and  it  shall  be  the  duty  of  the  judge  so 
Ittng  the  house  of  refuge,  carefully  to  examine  into  all  the  commitments  to  the 
il  bouse  of  refuge,  made  by  the  aldermen  or  justices  aforesaid,  that  have  not 
piously  been  adjudged  upon  by  one  of  the  said  judges  in  the  manner  hereinaf^r 
Itocted,  which  commitments  it  shall  be  the  duty  of  the  managers  truly  and  cor- 
'1y  to  ky  before  such  judge ;  and  on  such  examination  such  judge  shall  have 
ioced  beford  him  by  the  managers  aforesaid,  their  superintendent  or  agent,  the 
It  or  infante  described  in  such  commitment  and  the  testimony  upon  which  he 
ihe  shall  have  been  adjudged  a  fit  subject  for  the  guardianship  of  the  said 
I,  or  on  which  he  or  she  shall  be  claimed  to  be  held  as  such ;  and  if  after 
g  the  in&nt  and  such  testimony  the  said  judge  shall  be  of  opinion  that, 
ling  to  the  laws  of  this  commonwealth  regulating  the  control  of  infants,  a  case 
be3n  established  which,  in  his  opinion,  would,  according  to  law,  authorize  the 
*ir  of  the  parental  authority  over  such  infant,  to  the  managers  of  the  said 
of  refuge,  then  and  in  that  case  it  shall  be  the  duty  of  the  said  judge  to 
e  an  order  on  the  commitment  of  the  alderman  or  justice,  or  direct  the  infant 
[be  continued  under  the  guardianship  of  the  said  managers,  after  which  it  shall 
^kwiul  for  the  said  managers  to  exercise  over  all  such  infants  the  powers  and 
Ikrities  given  them  by  this  act ;  but  if  the  said  judge  shall  be  of  opinion  that 

(s)  Bj  act  11  April  1862,  they  may  also    for  ^he  western  district.    Purd.  1276. 
bhreiafaats  oonricted  in  the  federalcoiirts        (6)  See  adt  14  April  1S68.    P.  L.  1099.^q[^ 
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such  case  has  not  been  made  out,  he  shall  order  such  infiuit  to  be  fothwith  <&• 
charged,  which  order  shall  be  obeyed  by  the  managers,  under  the  pains  and  peuhief 
provided  by  kw  against  wrongful  imprisonment :  Provided^  That  it  diaU  be  tk 
duty  of  said  judge,  at  the  request  of  such  infant,  or  any  person  on  his  or  ker 
behalf,  to  tranisfer  such  hearing  to  the  oourt-house  of  the  court  of  which  he  b  a 
member,  in  order  that  the  infant  mi^  have  the  benefit  of  counsel  and  oompokaj 
process,  to  obtain  witnesses  in  his  or  ner  behalf,  which  such  judge  is  anthoriied  to 
award  as  fully  and  amply  as  any  judge  or  court  could  do  on  the  hearing  of  a  writ 
of  habeas  corpus :  And  provided  aho,  That  nothing  in  this  act  shall  be  comtracJ 
to  interfere  with  the  proYisions  of  an  act  for  the  better  securing  the  personal  libertr, 
and  preventing  unlawful  imprisonment,  passed  on  the  18ih  day  of  Februaiy  1785. 

m.  The  house  of  refuge  is  not  a  prison,  but  a  school,  its  object  is  refomutkn 
by  training  its  inmates  to  industry,  by  imbuing  their  minds  with  principles  of 
morali^  and  religion,  by  furnishing  them  with  means  to  earn  a  living,  and,  tbore 
all,  by  separating  them  from  the  oorrupting  influence  of  improper  associatea  4 
Wh.  11. 

A  commitment  to  the  house  of  refuge  of  a  minor  found  guilty  of  larceny,  in  a 
court  of  quarter  sessions,  is  not  a  conviction,  and  does  not  diwjualiff  the  paily  is  i 
witness.   Commonwealth  v.  Robinson,  8  Pittsburgh  Leg.  J.  211. 

The  master  of  an  apprentice  is  not  a  next  friend,  on  whose  comjJaint  the  mus 
may  be  committed  to  the  house  of  reirige.  Yaux's  Dec.  146. 

A  father  cannot  transfbr  the  custody  of  the  person  of  his  child  to  the  managers 
of  the  house  of  refuge,  unless  such  child  be  adjudged  a  proper  subject  for  the  haost 
of  refrige  by  due  course  of  law.   1  Ash.  248. 

Where  a  child  under  fourteen  years  of  age  is  adjudged  a  vagrant,  the  cirevm- 
Btances  of  the  case  ought  to  be  urgent,  unequivocal  and  decisive.  Ibid. 

An  in&nt  committed  to  the  house  of  refuge  by  a  justice,  on  a  charge  of  felon j, 
is  entitled  to  be  discharged  on  giving  bail  to  answer  for  his  appearance,  and  doBtnd- 
ing  a  jury  trial   Kelly's  Case,  Q.  S.,  Phila.,  22  June  1853.   MS. 

But  unless  the  record  shows  that  the  commitment  was  for  the  commisskn  of  a 
felony,  the  court  will  refuse  to  discharge ;  the  parents  appearing  to  be  unaUe  to 
restrain  the  infant  from  the  tM)mmission  of  criminal  offences.  Rebhun's  Case,  Q.  S , 
Phik.,  6  Au^  1858.   MS. 

The  adjudication  of  the  justice  is  in  no  respect  conclusive,  and  the  whole  subject 
is  open  on  the  hearing  of  a  writ  of  habeat  corpus.  1  Ash.  248.. 

lY.   COMMITUSNT  TO  THB  H0U8B  OF  RirUOm. 

CITT  OF  PHILADELPHU,  «t. 

Whirias  complaint  and  due  proof  have  this  day  been  made  before  me,  the  subocriber, 
an  alderman  of  the  said  oitjr,  by  A.  B.,  the  father  of  £.  B.,  an  in£uit  under  the  agt  of 
[sixteen]  years,  that  the  said  infant,  by  reason  of  vicious  conduct,  has  rendered  his  coutrd 
beyond  the  power  of  the  said  complainant,  and  made  it  manifesUv  requisite  that,  frm 
regard  to  the  morals  and  future  welfare  of  the  said  infant,  he  should  be  placed  under  tb* 
ffuardianship  of  the  managers  of  the  house  of  refuge,  I  do  therefore,  m  pursuanee  of 
toe  act  of  assembly  in  such  case  made  and  provided,  oommit  the  said  infisnt  to  the  oiuiodj 
of  the  said  managers,  and  certify  to  the  said  managers,  that  the  said  infiuit  is,  in  mj 
opinion,  a  proper  sulject  for  the  said  house  of  refuge. 

Witness  my  hand  and  seal,  this  5th  day  of  June,  ▲.  n.  1860. 

J.  B.,  Alderman,    [sbal.] 

The  following  are  the  names  and  residence  of  the  different  witnesses  examined,  and  ^ 
substance  of  the  testimony  given  by  them  respectively  on  which  the  said  a^jodicalioo 
was  founded,  to  wit: 

O.  8.,  of  the  city  of  Philadelphia,  laborer,  being  duly  sworn,  stated  in  substance  —  % 

P.  H.,  of  the  said  city,  cordwainer,  being  duly  affirmed,  stated  in  substance » 

J.  B^  Alderman. 
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L  ProTisioiifl  of  the  Penal  Code.  II.  Judicial  deoiflions. 

I.  Act  81  March  1860.   Pnrd.  224. 

Bsci.  39.  If  any  person  sl^U  commit  inoestuons  fornication  or  adultery,  or  inter- 
mj  within  the  degrecB  of  consanguinity  or  affinity,  according  to  the  following 
iible  (estahlished  by  law),  he  or  she  shall,  on  eonviotion,  be  sentenced  to  pay  a  fine 
mt  exceeding  five  hundred  dollars,  and  to  undergo  an  imprisonment,  by  separate  or 
riituy  oonfinemeni;  at  labor,  not  exceeding  three  years;  and  all  such  marriages  are 
MBRbj  declared  yoid.(a) 
^  The  table  of  degrees  of  consanguinity  and  affinity  is  as  follows: 

Degrees  of  Consanguinity. 
A  man  may  not  marry  his  mother. 

Do.     .    .     .    do.   .    .    father's  sister. 

Do.     .    .    •    do.   .    .    mother's  sister. 

Do.     .     •    .   do.   .    .    sister. 

Do.     .    .     .   do.   .    .    daughter. 

Do.     ...    do.      the  daughter  of  his  son  or  daughter. 
A  woman  majr  not  marry  her  father. 

Do.     .    .   '.    do.   .    .    .    father's  brother. 

Do.     .     .     .    do.   .    .    .    mother's  brother. 

Do.     .     •     .    do.   .    .    .    brother. 

Do.     .     .     .    do.   .    .    .    son. 

Do.     .    .    .   do.   •    .  the  son  of  her  son  or  daughter. 

Degrees  of  Affinity, 
A  man  may  not  marry  his  father's  wife. 

Do.     .     .    .   do.  .    .    son's  wife. 

Do.     .     .    .    do.   .    .    son's  daughter. 

Do.     .     .     .    do.    .    .    wife's  daughter. 

Do.     .     .     .   do.   .  the  daughter  of  his  wife's  son  or  daughter. 
A  woman  may  not  marry  her  mother's  husband. 

Do.     ...     .    do.  .    .    .    daughter's  husband. 

Do.     .     .     .     do.  .    .    .    husband's  son. 

Do.     .     .    .     do.  .    .  the  son  of  her  husband's  son  or  daughter. 

^IL  Illicit  intercourse  with  one  recognised  as  a  daughter,  and  with  whose  mother 
t  defendwt  lived  in  reputed  wedlock,  is  sufficient  to  convict.   6  P.  L.  J.  236. 
mieit  intercourse  with  a  natural  daughter,  is  incest  within  the  statute.   80 
Il521. 
To  eoDstitute  the  crime  of  incest,  the  intercourse  must  be  by  mutual  consent ;  if 

X"^    *'shed  by  force,  it  is  rape.    1  Parker  C.  R.  844. 
an  indictment  for  incest,  evidence  of  previous  fiimiliarities  is  admissible 
id  relevant,  as   they  constitute  a  necessary  part  of  the  principal  transaction. 
Mieh.805.   See  4  Texas  128. 
An  indictment  for  incest  with  a  daughter  must  aver  that  the  defendant  had 

rse  with  his  daughter  <<  knowing  her  to  be  such.''   2  Carter  489. 
Ao  averment  that  the  defendant  had  intercourse  with  P.  B.,  the  said  P.  B.  then 
'  there  being  the  daughter  of  the  defendant,  is  a  sufficient  allegation  of  the  rela- 
Bhip  of  the  parties.   17  111.  426. 
On  an  indictment  for  incest,  an  admission  of  the  relationship  made  by  the  de- 
^  it,  is  competent  evidence.  5  Mich.  805. 

(a)  See  8  Wr.  309. 
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HnXfittmmt 

Whatever  amonnts  to  h  public  wrong,  may  be  made  the  subject  of  indictment  ;s 
as  the  poisoning  of  chickens,  cheating  with  false  dice,  fi^ndulently  tearing  a 
promissory  note,  breaking  windows  with  stones,  though  there  be  not  a  sufficient  _ 
number  of  persons  tx)  constitute  a  riot,  the  embezzlgflent  of  public  moneys,  killing  : 
a  horse,  &o.  1  D.  838.  Or  offering  to  bribe,  though  the  bribe  is  not  accepted.'^ 
2  D.  384. 

Whatever  is'  productive  of  a  disturbance  of  the  public  peace,  or  of  malidoos . 
injury  to  the  property  of  another ;  or  of  nuisance  or  scandal  to  the  community;  or 
partakes  of  the  character  of  personal  lewdness;  or  tends  or  incites  to  the  com- 
mission of  any  specific  crimes;  is  indictable  as  a  misdemeanor  at  common  law. 
Whart.  C.  L.  §3. 

Disobedience  to  an  act  of  assembly  is  an  indictable  offence  at  common  law.  1 
Barr224.   13  S.  &  R.  429. 

A  confederacy  to  assist  a  female  in&nt  to  escape  irom  her  father's  control,  with 
a  view  to  marry  her  against  his  will,  is  indictable  as  a  conspiracy  at  the  common 
kw.   5W.  AS.  461. 

It  is  sufficient  in  indictments,  [warrants,  commitments  or  docket  entries,]  that 
the  charge  be  stated  with  so  much  certainty  that  the  defendant  may  know  what  he 
is  called  to  answer,  and  that  the  court  may  know  how  to  render  the  proper  judgment 
thereon.  Over-nice  exceptions  are  not  to  be  encouraged,  especially  in  caflea  which 
do  not  touch  the  life  of  the  defendant.   1  Chit.  Cr.  L.  170,  221. 


Infant,  a  person  under  twenty-one  years  of  age.  Co.  Litt.  171.  A  person  is  of  i 
foil  age,  the  day  before  the  twonty-first  anniversary  of  his  birthday.  1  Bl.  Com.  { 
462.  Thus,  if  a  man  be  bom  at  any  hour  on  the  1st  day  of  January  1840,  he  ia  j 
of  age  to  do  any  legal  act  on  the  morning  of  the  Slst  of  December  1861,  though  he  j 
may  not  have  lived  twenty-one  years  by  nearly  forty-eight  hours,  because  the  law  \ 
does  not  regard  the  fraction  of  a  day.  1  Bouv.  Inst  188-9.  3  Harring.  557.  4  ! 
Dana  697. 

Within  the  age  of  seven  years,  an  infant  cannot  be  the  subject  of  a  criminal  proseeu*  ; 
tion.  At  fourteen  years  of  age  an  infant  is  doli  capax,  able  to  discriminate  between 
good  and  evil,  and  subject  to  punishment  for  crime :  under  fourteen,  an  infant  is 
considered,  primd  fade^  unacquainted  with  guilt,  and  incapable  of  crime.  But  if 
an  infant,  between  the  ages  of  seven  and  fourteen  years,  exhibits  unequivocal  malice, 
and  an  obvious  knowledge  of  the  impropriety  of  the  act  committed,  he  may  be  con- 
victed even  capitally.    1  Ash.  248.  Whart.  C.  L.  §58.   Lewis'  C.  L.  599. 

Infants  being  supposed  destitute  of  sufficient  understanding  to  contract,  the  law 
protects  their  weakness,  so  far  as  to  allow  them  to  avoid  eveiy  injurious  contract ; 
but  they  are  bound  by  all  reaeonahh  contracts,  for  maintenance  and  education,  and 
by  acts  which  they  are  legally  bound  to  perform,   5  Mass.  78. 

An  infant  is  liable  for  necessary  victuals,  apparel,  physic  and  surgical  attendance, : 
schooling  and  instruction,  for  a  fine  assessed  on  him,  on  his  admission  to  a  copyhold  I 
estate.  So  he  is  liable  for  necessaries  supplied  to  his  wife  or  child.  But  he  is  noi  \ 
liable,  as  for  necessaries  in  respect  of  goods  bought  to  sell  again,  although  he  keeps  I 
an  open  public  shop,  for  he  has  not  discretion  to  carry  on  business ;  or  for  monej 
supplied  to  buy  necessaries  with,  unless  it  be  actually  bo  expended.   2  Stark.  726. 

Infants  are  only  capable  of  making  contracts  for  necessaries;  or  of  doing  thoae  | 
things  voluntarily  which,  by  law,  they  might  or  could  be  compelled  to  perform.  2  ' 
P.  R.  333.  r  ooair  I 
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An  infant  may  in  some  oases  bind  himself  for  necessaries,  but  he  cannot  do  so 
when  he  has  got  a  guardian  or  parent  to  supply  his  wants.   4  W.  80. 

An  infant  is  bound  by  a  contract  for  necessaries  and  for  canying  on  the  business 
in  which  he  is  employed  by  the  consent  of  his  guardians.   7  W.  2l7. 

An  infant  may  oind  himself  for  necessaries  purchased  with  the  ^  consent  of  his 
guardian,  expressed  or  implied,  but  not  against  nis  consent.  7  W.  344. 

It  is  incumbent  on  a  tradesman,  before  he  trusts  an  in&nt  with  what  may  appear 
to  be  necessaries,  to  inquire  whether  he  is  provided  by  his  Mends.  Peake  N.  P.  229. 
6  W.  &  8.  80. 

Whether  articles  furnished  by  a  tradesman  to  an  infant  are  necessaries  or  not,  is 
a  question  of  fact  for  the  jury,  regard  being  had  to  his  condition  in  life,  &c.  89 
E^.  C.  L.  902.  48  Ibid.  606.  6  W.  &  S.  80.  1  P.  P.  8m.  80. 

The  tradesman  is  not  hound  to  inquire  whether,  or  to  what  extent,  the  infant  is 
supplied  with  the  like  articles  from  oUier  sources.  Ibid. 

An  infant  entering  into  partnership  with  other  persons,  is  not  responsible  for  the 
debts  contracted  t^temt^  his  infancy.   7  8.  &  R.  54. 

An  infimt  may,  by  law,  be  a  partner,  and  he  will  be  entitled  to  all  the  benefits 
resulting  fh>m  tne  partnership,  although  he  vnU  not  he  Uahle  for  the  losses,  if  he 
choo$e  to  avaU  hitMelfofhit  mmoTity.   Gow  on  Part  285. 

Where  a  banking  trade  was  carried  on  in  the  name  of  father  and  son,  in  whose 
joint  names  the  accounts  with  the  customers  were  headed  in  the  banking  books, 
the  &ther  could  not  sue  alone  for  the  balance  of  an  account  oyerdrawn  by  a  cus- 
tomer, without  giyiuK  disHnct  proof  that  t^e  son  [though  proved  to  be  a  minor] 
had  no  property  in  me  banking  fund,  or  share  in  the  business,  as  a  partner.  14 
East  210. 

A  bare  acknowledgment  or  part  payment,  after  age,  f&f^r  the  in&nt  shall  have 
attained  the  age  of  twen^  one,]  will  not  be  sufficient;  there  must  be  an  express  pro- 
mise (2  Esp.  268) ;  and  such  promise  must  be  voluntary.   5  Esp.  102. 

A  note  given  by  an  infant,  becomes  good  by  a  promise  to  pay  it,  made  after  the 
maker  of  uie  note  came  of  age.   2  Root  477.     So  in  case  of  a  bond. 

A  promise,  after  attaining  majority,  to  pay  a  debt  contracted  durine  infancy,  '^as 
fast  as  he  got  able,''  will  not  support  an  action,  without  proof  of  ability  to  pay.  8 
C.  509. 

A  promise,  in  affirmance  of  an  in&nt's  contract,  must  be  made  to  the  party  in 
interest,  or  his  agent.     Declarations  to  strangers  are  unavailing.  Ibid. 

I  apprehend  that  trover  will  not  lie  against  an  infant  for  go<^  sold  to  him  either 
with  or  without  a  knowledge  of  his  inmcy ;  certainly  not  when  the  fact  of  infancy 
is  known  to  the  vendor.  3  R.  854. 

Where  an  infant  hired  from  the  plaintiff  a  horse  and  gig,  to  go  to  O ,  but 

instead  of  going  to  that  place,  went  to  C ,  in  an  opposite  Erection,  and  by 

severe  usaee  the  horse  was  killed;  it  was  Ae2d,  that  his  infancy  was  a  bar  to  an 
action  for  damages.  8  R.  351. 

If  the  contract  of  hiring  came  within  the  exception  of  necessaries,  as  might  be, 
where  a  horse  was  hired  to  visit  a  sick  parent,  &c.,  then  the  infant  would  be  liable 
for  the  consequences.  Ibid.  353. 

He  can  give  his  infancy  in  evidence  under  the  eeneral  issue.  4  D.  130. 

An  infant  may  enforce  his  own  contracts  although  they  cannot  be  enforced  against 
him.  Lord  Tinterdin. 

If  the  infancy  of  the  plaintiff  be  pleaded  in  abatement,  the  court  [or  the  justice] 
may  allow  him  to  amend  by  inserting  on  the  writ  [summons  or  docket]  that  he  sues 
by  A.  his  next  friend.  Goxe  416. 
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Informer.  The  person  who  informs  against,  or  prosecutes  in  any  of  the  courts 
of  justice,  those  who  offend  against  any  law  or  penal  statute.  Whart.  Law  Diet. 
876. 

A  common  informer  may  bring  an  action  in  his  own  name,  whether  the  penalty 
be  given  to  him  in  whole  or  in  part ;  and  that  without  any  positive  direction  in  the 
act  imposing  the  penalty.   8  W.  &  S.  846. 

Wherever  a  thing  is  prohibited  by  a  statute  under  a  penalty,  and  that  penalty, 
or  any  part  thereof,  is  given  to  him  who  will  sue  for  the  same,  any  person  may 
bring  an  action  for  the  penalty  and  recover  the  same.   Esp.  on  Penal  Actions  18. 

But  an  infant  cannot  be  a  common  informer;  nor  a  corporation,  unless  specially 
authorized.   Ibid.  19-20. 

A  common  informer  may  maintain  an  action  of  debt,  though  the  statute  giving 
the  penalty,  does  not,  in  express  terms,  provide  for  the  form  of  action.   Ibid.  56. 

Informers,  under  the  summary  proceedings  authorized  by  the  "  Act  for  the  pre- 
vention of  vice  and  immorality ,''  and  other  similar  acts,  are  not  liable  for  costs,  if 
they  fail  in  establishing  their  accusations.  1  Ash.  418. 
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I.  Statutes  regulating  innkeepers.  14.  Pleadings  in  actions  for  liquors  sold. 

1.  To  keep  good  entertainment.  15.  Licenses  to  be  recoverable. 

2.  Not  to  encourage  gambling.  16.  Licenses  to  be  framed. 

8.  Nor    to     allow   gambling    in   their  17.  Penalty  for  permitting  dronkennen  in 

houses.  their  houses. 

4.  Penalty  on  conviction.  18.  Distribution  of  penalties. 

6.  Penalty  for  harbouring  apprentices,  19.  Penalty  for   employing    intemperaU 

&c.  persons. 

6.  Tavern  reckonings  not  recoverable.  20.  Punishment  for  selling  liquors  in  viol^ 

7.  Such  Boits  to  abate.  tion  of  the  license  laws. 
•   8.  Penalty  for  selling  without  license.  21.  Informer  to  be  a  witness. 

9.  By  what  measure  liquors  to  be  sold.  22.  Lien  on  horses  at  livery. 

10.  Penalty  for  fVimishing  liquors  to  in-  28.  Limitation  of  liability. 

temperate  persons.  24.  How  notice  thereof  to  be  givoL 

11.  How  notice  may  be  given.  25.  Lien  on  goods  of  boarders. 

12.  Civil  liability  for  damages.  II.  Authorities  in  relation  to  inns  and  inn- 
18.  Compensation  of  prosecutors.  keepers. 

I.   Act  11  Maboh  1834.  Purd.  535. 

1.  Seot.  17.  Every  innkeeper  shall  keep  good  entertainment  for  man  and  horse, 
under  penalty  of  fire  dollars  for  every  case  of  neglect. 

2.  Sect.  18.  If  any  innkeeper,  tavern-keeper  or  other  retailer  of  wine,  spirituous 
or  other  strong  drink,  shall  incite,  promote  or  encourage  any  games  of  address, 
hsAsard,  cock-fighting,  bullet-playing  or  horse-racing,  at  which  any  money  or  other 
valuable  thing  shall  be  betted,  staked,  striven  for,  won  or  lost,  or  shall  furnish  a&j 
wine,  spirituous  liquors,  beer,  cider  or  other  strong  drink,  to  any  of  the  persons 
assembled  or  attending  upon  any  such  game,  fight,  play  or  race,  such  person  shall 
forfeit  and  pay,  upon  conviction  of  the  first  offence,  fourteen  dollars,  and  upon  a 
second  conviction  of  the  offence,  twenty-eight  dollars. 

3.  Seot.  19.  And  if  any  such  person  shall  permit  and  allow  any  kind  of  game  of  ad- 
dress or  hazard,  or  any  playing,  betting  or  gaming  for  money,  or  other  thing  of  value 
whatsoever,  either  at  cards,  dice,  billiards,  bowls,  shuffle-boards  or  any  game  or 
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device,  in  any  other  manner  to  be  practised,  played  or  carried  on  within  his  or  her 
dwelling-house,  out-house,  shed  or  other  place,  in  his  or  her  occupancy,  such  person 
shall,  for  the  first  and  second  offence  respectively,  forfeit  and  pay  the  like  sums. 

4.  Sect.  20.  And  if  any  innkeeper  or  tavern-keeper,  or  other  licensed  retailer  of 
wine  or  other  liquors,  shall  offend  as  aforesaid,  the  license  of  such  person  shall, 
upon  his  conviction  thereof,  become  void,  and  such  offender  shall  be  incapable  of 
being  again  licensed  in  like  manner  for  one  year  thereafter;  and  upon  such  second 
oonvictaon,  such  person  shaU,  in  addition  to  the  penaltv  aforesaid,  be  for  ever 
incapable  of  being  a  public-house  keeper  or  retailer,  as  aioresaid,  within  this  com- 
monwealth. 

5.  SxcT.  21.  No  innkeeper  or  tavern-keeper  shall  receive,  harbor,  entertain  or  trust 
any  person  under  the  age  of  twenty-one  years,  or  any  apprentice  or  servant,  know- 
ing him  to  be  such,  or  a^r  being  warned  to  the  contrary  by  the  parent,  guard- 
ian, master  or  mistress  of  such  minor,  apprentice  or  servant,  under  penalty,  for  the 
first  or  second  offence,  of  three  dollars  over  and  above  the  forfeiture  of  any  debt 
contacted  by  such  minor,  apprentice  or  servant,  for  liquors  or  entertainment ;  and 
for  the  third  offence,  under  penalty  of  fifteen  dollars,  and  the  forfeiture  of  his  licence, 
and  of  being  for  ever  incapable  of  receiving  a  license  to  keep  a  public  inn  within 
this  commonwealth. 

6.  Sect.  22.  No  innkeeper  or  tavern-keeper  shall  trust  or  give  credit  to  any  per- 
son whatsoever  for  liquors,  under  penalty  of  losing  and  fbrfeiting  such  debt. 

7.  Sect.  23.  Every  suit  brought  by  an  innkeeper  or  tavern-keeper,  for  tavern  reck- 
onings as  aforesaid,  or  for  a  debt  contracted  bv  a  minor,  apprentice  or  servant,  after  a 
warning  to  the  contrary,  as  aforesaid,  shall  abate,  or  the  aefendant  may  plead  such 
fsict  in  bar  thereof,  and  the  plaintiff  therein  shall  pay  double  costs. 

Act  Of  1705.   Purd.685. 

8.  Sect.  1.  All  persons  which  now  are  or  which  at  any  time  or  times  hereafter  shall 
be  licensed  to  keep  any  tavern,  inn,  ale-house  or  victudling-house,  within  this  pro- 
vince, shall  sell  beer  and  ale  by  wine-measure  to  all  persons  as  drink  it  in  their 
houses,  and  by  beer-measure  to  all  such  persons  as  carry  it  out  of  their  houses, 
under  the  penalty  of  ten  shillings,  to  the  use  of  the  poor  for  every  county  where 
the  offence  is  committed.  ' 

Act  8  May  1854.  Purd.  666. 

9."  Sect.  1.  Wilfully  furnishing  intoxicating  drinks  by  sale,  gift  or  otherwise,  to 
any  person  of  known  intemperate  habits,  to  a  minor,  or  to  an  insane  person,  for  use  as 
a  beverage,  shall  be  held  and  deemed  a  misdemeanor,  and  upon  conviction  thereof  the 
offender  shall  be  fined  not  less  than  teti  nor  more  than  fifty  dollars,  and  undergo  an 
imprisonment  of  not  less  than  ten  nor  more  than  sixty  days ;  and  the  wilful  furnish- 
ing of  intoxicating  drinks  as  a  beverage  to  any  person  when  drunk  or  intoxicated 
shall  be  deemed  a  misdemeanor,  punishable  as  aforesaid. 

10.  Sect.  2.  It  shall  be  lawful  for  any  member  of  the  family,  or  blood  relation  of  an 
intemperate  person,  or  any  overseer  of  the  poor,  or  any  magistrate  of  the  district  in 
which  such  intemperate  person  resides,  or  has  legal  settlement,  or  the  committee  of 
an  habitual  drunkard,  to^  give  a  distinct  notice,  verbal  or  written,  to  any  innkeeper, 
merchant,  grocer,  distiller,  brewer  or  other  person  manufacturing,  selling  or  having 
intoxicating  liquors,  forbidding  him  or  them  from  burnishing  such  intemperate  per- 
son or  habitual  drunkard  with  intoxicating  drinks  or  liquors,  and  if,  within  three 
months  after  such  notice,  any  one  to  whom  the  same  is  given  shall  furnish  or  cause 
to  be  furnished  intoxicating  liquors  to  such  intemperate  person  or  habitual  drunkard, 
to  be  used  as  a  beverage,  he  shall  be  deemed  euilty  of  a  misdemeanor,  and,  upon 
oonviotion  thereof,  shall  be  punished  as  provided  in  the  first  section  of  this  act 

11.  Sect.  8.  Any  person  furnishing  intoxicating  drinks  to  any  other  person  in  vio- 
lation of  any  existing  law,  or  of  the  provisions  of  this  act,  shall  be  held  civilly 
responsible  for  any  injury  to  person  or  property  in  consequence  of  such  furnbhing, 
and  any  one  aggrieved  may  recover  full  damages  against  such  person  so  ftimishiDg, 
by  action  on  the  case,  instituted  in  any  court  having  jurisdiction  of  such  form  of 
action  in  this  commonwealth.  ^  . 

Digitized  by  VjOOQIC 


468  TKNS  AND  TAYBBXa 

'  12.  Seot.  6.  Any  person  prosecuting  for  an  offenoe  indictable  under  tliis  ae&  shall, 
upon  oonviotion  of  the  offender,  receive  such  reasonable  sum  for  expenses,  services 
and  time  expended  as  may  be  directed  by  the  court,  not  exceeding  twenty  dollars,  to 
be  taxed  and  paid  as  a  part  of  the  costs  in  the  cause,  such  allowance  to  be  exclusire 
of  compensation  to  such  prosecutor  as  a  witness  under  existing  laws :  Provided^  That 
such  allowance  shall  not  be  made  in  more  than  one  case  at  the  same  term  to  one 
person. 

13.  Seot.  7.  No  action  shall  be  maintained  or  recovery  had  in  any  case  for  the  tsIus 
of  liquors  sold  in  violation  of  this  or  any  other  act,  and  defence  may  be  taken  in  any 
case  against  such  recovery  without  special  plea  or  notice. 

14.  Sect.  8.  It  shall  be  lawful  for  the  courts  of  quarter  sessions  to  revoke  any  licenses 
they  may  have  granted,  or  that  may  have  been  granted  under  the  general  law  rega- 
lating  licenses  in  the  city  and  county  of  Philadelphia  for  the  sale  of  liquors,  wheoever 
the  party  holding  a  license  shall  be  proved  to  have  violated  any  law  of  this  common- 
wealth relating  to  the  sale  of  liouors,  or  whenever  the  premises  of  such  partr  shall 
become  the  resort  of  idle  and  clisorderly  pereons  so  as  to  disturb  the  general  peace 
of  the  neighborhood,  upon  notice  given  to  the  person  so  licensed. 

Act  81  March  18&6.  Purd.  667-^. 

15.  Sect.  22.  Every  person  licensed  to  sell  spirituous,  vinous,  malt  or  brewed 
liquors  under  this  act,  shall  frame  his  license  under  a  glass,  and  place  the  same  so 
that  it  may  at  all  times  be  conspicuous  in  his  chief  place  of  muring  sales,  and  no 
Bach  license  shall  authorize  sales  by  any  person  who  shall  neglect  this  requirement 

16.  Sect.  30.  Any  person  who  shall  sell  spifituous  or  other  intoxicating  liquors  as 
aforesaid,  to  any  person  who  shall  drink  the  same  on  the  premises  where  sold,  and 
become  thereby  intoxicated,  shall,  besides  his  liability  in  damages  under  any  exist- 
ing law,  be  fined  five  dollars  for  every  such  offence,  to  be  recovered  in  debt  before 
any  alderman  or  justice  of  the  peace,  by  any  wife,  husband,  parent,  child,  relative  or 
ffuardian  of  the  person  so  injured,  and  levied  upon  the  goods  and  chattels  of  the 
defendant  without  exemption:  Provided,  That  suits  shall  not  be  instituted  after 
twenty  days  from  the  commission  of  the  offences  in  this  and  the  preceding  section. 

^  17.  Sect.  31.  It  shall  be  the  duty  of  the  court,  mayor,  alderman  or  justice  of  the 
peace,  bafore  whom  any  fine  or  penalty  shall  be  recovered,  to  award  to  the  informer 
or  prosecutor,  or  both,  a  reasonable  share  thereof  for  time  and  trouble,  but  not  in  « 
any  case  exceeding  one-third ;  and  the  residue  as  well  as  the  proceeds  of  all  forfeited 
bonds  as  aforesaid,  shall  be  paid  to  the  directors  of  the  public  schools  of  the  proper 
district,  except  in  the  city  of  Philadelphia,  where  they  shall  be  paid  to  the  ci^ 
treasurer,  to  be  applied  for  school  purposes ;  and  nothing  herein  contained  shau 
prevent  any  such  informer  or  prosecutor  from  becoming  a  witness  in  any  such  case. 

18.  Sect.  34.  If  any  person  engaged  in  the  sale  or  manufacture  of  intoxicating 
liquors,  as  aforesaid,  shall  employ  or  permit  any  intemperate  person  in  any  way  to 
assist  in  such  manufacture  or  sale,  it  shall  be  deemed  a  misdemeanor,  and  any  person 
BO  offendine,  shall  be  liable  to  conviction  and  punishment,  as  provided  in  ^e  28th 
section  of  this  act. 

The  28th  section  of  this  act,  which  was  repealed  by  the  act  of  20th  April  1858,  {  11, 
provided  that  the  partjr  offending  shoald  be  sentenced  to  pay  a  fine  of  not  less  than  $10 
nor  more  than  $100,  with  the  costs  of  prosecution,  and  to  stand  committed  until  the  soi* 
tence  of  the  court  is  complied  with,  not  exceeding  thirty  days ;  and  upon  a  second  or 
subsequent  conviction,  in  addition,  to  undergo  an  imprisonment  in  the  county  jail  o£  not 
less  than  one  month  nor  more  than  three  months,  and  if  licensed,  to  forfeit  such  lioenseb 
and  be  incapacitated  from  receiving  another  for  five  years  therefrom.* 

Act  20  April  1858.   Purd.  666. 

19.  Sect.  11.  Any  unlawful  sale  of  tinous,  spirituous,  malt  or  brewed  liquors,  or 
of  any  admixtures  thereof,  shall  be  deemed  a  misdemeanor,  and,  upon  conviction 
thereof,  the  offender  shall  pay  a  fine  of  not  less  than  ten  nor  more  than  one  hundred  | 
doUan,  with  the  costs  of  prosecution,  and  upon  a  second  or  any  subsequent  conric- 
tion,  shall  pay  a  fine  of  not  less  than  twenty-five  nor  more  than  one  hundred  doUan^ 
with  the  costs  of  j^rosecution ;  and  id  case  of  a  second  or  subsequent  oonvictioo, 
*i*^  '"^''Tt  may^  in  its  discretion^  sentanoe  the  offender  to  imprisonment,  not  exceed- 
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ing  three  calendar  months ;  and  in  case  any  such  offender,  convicted  of  a  second 
or  Bubseqaent  offence,  is  licensed  to  sell  any  such  liquor,  such  license  shall  be 
deemed  forfeited  and  void ;  and  no  person  convicted  of  a  second  or  subsequent 
offence  shall  be  again  licensed  for  two  years  thereafter. 

20.  Sect.  12.  No  prosecutor  or  informer  in  any  prosecution  for  the  illegal  sale 
of  intoxicating  liquors,  shall  receive  any  portion  of  the  fine  imposed  on  the  defend- 
ant in  any  case  where  such  prosecutor  or  informer  is  a  witness  for  the  common- 
wealth ;  and  in  every  case  of  the  conviction  of  a  person  returned  by  a  constable, 
such  constable  shall  receive  two  dollars,  to  be  taxed  in  the  costs. 

Act  22  Mabch  1867.  Purd.  1466. 

21.  Sect.  4.  If  any  person,  after  the  passage  of  this  act,  shall  sell  spirituous  and 
vinous  liquors,  domestic  wines,  malt  or  brewed  liquors,  without  having  obtained  a 
license  authorizing  him  so  to  do,  such  person  shall,  on  conviction  in  the  court  of 
Quarter  sessions,  l^  fined,  for  the  first  offence,  in  any  sum  not  less  than  fifty,  nor  more 
tnan  two  hundred  dollars,  and  for  the  second  or  any  subsequent  offence,  such  person 
shall  be  fined  not  less  than  one  hundred  dollars,  and  in  the  discretion  of  the  said 
court,  be  imprisoned  in  the  county  jail  not  less  than  thirty  days,  nor  more  than 
ninety  days :  Provided^  That  nothing  in  this  act  shall  be  construed  to  repeal  the 
provisions  of  the  act  of  assembly,  passed  March  31st  1856,  relating  to  sales  by 
druggists  and  apothecaries. 

Act  7  Apeil  1807.  Purd.  536. 

22.  Sect.  1.  All  livery-stable  keepers  and  innkeepers  within  this  commonwealth 
shall  have  a  lien  upon  any  and  every  horse  delivered  to  them  to  be  kept  in  their 
stables,  for  the  expense  of  the  keeping ;  and  in  case  the  owner  of  the  said  horse 
or  horses,  or  the  person  who  delivered  them  for  keeping  to  the  keeper  of  the  liverv 
stable,  or  innkeepers,  shall  not  pay  and  discharge  the  said  expense,  provided  it 
amounts  to  thirty  dollars,  within  fifteen  days  after  demand  made  of  him  personally, 
or  in  case  of  his  removal  from  the  place  where  such  livery-stable  or  inn  is  kept, 
within  ten  days  after  notice  of  the  amount  due,  and  demand  of  payment  in  writing 
lefl  at  his  last  place  of  abode,  the  livery-stable  keeper,  or  innkeeper,  may  cause  the 
horse  or  horses  aforesud  to  be  sold  at  public  sale  according  to  law,  and  after  deduct- 
ing firom  the  amount  of  sales  the  costs  of  sale  and  the  expense  of  keeping,  shall 
deuver  the  residue  upon  demand  to  the  person  or  the  agent  of  the  person  who 
delivered  the  horse  or  horses  to  him  for  keeping :  Provided  always^  tnat  nothing 
in  this  act  contained,  shall  be  construed  to  impair  any  right  of  action,  which  the 
said  liveiy-fltable  keepers  or  innkeepers  may  have  against  any  person  or  persons,  for 
the  keeping  his  or  their  horse  or  horses. 

Act  7  Mat  1855.  Purd.  536. 

23.  Sect.  1.  Whenever  the  proprietor  or  proprietors  ofany  hotel,  inn  or  boarding- 
house,  shall  provide  a  good,  sufficient  and  secure  safe  in  the  office  of  such  hotel  or 
other  convenient  place  for  the  safe  keeping  of  any  money,  goods,  jewelry  and 
valuables  belonging  to  the  guests  and  boai^ers  of  such  hotel,  inn  or  boarding- 
hoose,  and  shall  notify  the  euests  and  boarders  thereof,  by  placing  in  every  lodging 
room,  parlor  and  public  half  and  other  conspicuous  places,  printed  cards  or  notices, 
stating  the  fiEict  that  suo&  safe  is  provided,  in  which  such  goods,  jewelry  and  valuables 
may  be  deposited,  and  that  the  proprietor  or  proprietors  thereof  will  not  be  respon- 
sible for  said  money,  goods,  jewelry  and  valuables  unless  deposited  in  said  safe ;  and 
if  any  such  guest  or  boarder  shall  neglect  to  deposit  such  money,  goods,  jewelry  or 
valuables  in  such  safe,  the  proprietor  or  proprietors  aforesaid  shall  not  be  liable  for 
any  loss  of  such  money,  goods,  jewelry  or  valuables,  sustained  by  such  guest  by 
theft  or  otherwise :  Prowded^  That  nothing  herein  contained  shall  apply  to  such 
an  amount  of  money,  and  such  articles  of  goods,  jewelry  and  valuables,  as  is  usual, 
common  and  prudent  for  any  such  guest  or  boarder  to  retain  in  his  room,  or  about 
his  person. 

^  24.  Sect.  2.  Whenever  the  proprietor  or  proprietors  of  any  hotel,  inn  or  boarding- 
bouse  shall  post  in  a  conspicuous  manner  as  aforesaid,  notices  requiring  said  guest 
or  boarder  to  bolt  the  door  of  the  room  or  rooms  occupied  by  said  guest  or  boarder, 
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or  in  leaving  tbe  said  room  or  rooms,  to  lock  the  door  and  to  deposit  the  key  or 
keys  with  the  proprietor  or  the  clerk  at  the  office ;  and  if  sach  guest  or  hoarder 
shall  neglect  so  to  do,  the  proprietor  or  proprietors  as  aforesaid  shall  not  he  liable 
for  any  baggage  of  such  guest  or  boarder,  which  may  be  stolen  from  said  room  or 
rooms  :  Provided^  That  said  proprietor  or  proprietors  shall  clearly  establish  the  fact 
of  said  room  or  rooms  having  been  left  unbolted  or  unlocked  by  said  guest  or 
boarder,  at  the  time  of  thte  loss  of  said  baggage  as  aforesaid. 

25.  Sect.  4.  All  proprietor  or  proprietors  of  hotels,  inns  and  boarding-houses  within 
this  commonwealth,  shall  have  a  lien  upon  the  goods  and*baggage  belonging  to  any 
sojourner,  boarder  or  boarders,  for  any  amount  of  indebtedness  contracted  for  board 
ing  and  lodging,  for  any  period  or  time  not  exceeding  two  weeks,  and  shall  have 
the  right  to  detain  said  goods  and  baggage  until  the  amount  of  said  indebtedness  is 
paid ;  and  at  the  expiration  of  three  months  the  said  proprietor  or  proprietors  may 
make  application  to  any  alderman  or  justice  of  the  peace  of  the  proper  city,  borough 
or  county,  who  is  hereby  authorized  to  issue  his  warrant  to  any  constable  within 
said  city,  borough  or  county,  and  cause  him  to  expose  the  said  goods  and  baggage 
to  public  sale,  after  giving  at  least  ten  days'  notice  by  public  written  or  printed 
notices,  put  up  in  three  or  more  public  places  in  the  wiurd  of  said  city  or  borough, 
or  in  the  township  where  said  inn,  hotel  or  boarding-house  is  located ;  and  after  he 
shall  have  sold  the  same  he  shall  make  return  thereof  to  the  said  justice  or  alder- 
-  man,  who  shall,  after  payment  of  all  costs  and  the  said  amount  of  indebtedness,  pay 
over  the  balance,  if  any  there  be,  to  the  owner  or  owners  of  said  goods  and  baggage : 
Provided,  That  the  owner  or  owners  of  said  goods  and  baggage  shall  have  the  right 
to  redeem  said  goods  and  baggage  at  any  time  within  the  said  three  months,  upon 
paying  the  amount  of  said  indebtedness,  and  at  any  time  previous  to  the  sale  aa 
aforesaid,  upon  paying  also  the  additional  cost  established  by  law  for  like  services. 

II.  A  person  who  makes  it  his  business  to  entertain  travellers  and  passengers, 
and  provide  lodging  and  necessaries  for  them  and^  their  horses  and  attendants,  is  a 
common  innkeeper ;  and  it  is  no  way  material  whether  he  have  any  sign  before  his 
door  or  not.   Palmer  374.    1  Bouv.  Inst.  408. 

Every  one  at  common  law  is  entitled  to  keep  a  public  inn,  (but  not  an  ale-house 
or  tavern),  and  may  be  indicted  and  JGlned  as  guilty  of  a  public  nuisance,  if  he 
usually  harbor  thieves  or  suffer  frequent  disorders  in  his  house ;  or  take  exorbitant 
prices,  or  refuse  to  receive  a  traveller  as  a  guest  into  his  house,  or  to  find  him 
victuals  upon  the  tender  of  a  reasonable  price.  I  Hawk.  P.  C.  714.  It  is  sAI  also 
that  setting  up  a  new  inn,  where  there  is  already  a  sufficient  number  of  imcient  and 
well  governed  inns,  is  a  nuisance.   Ibid.   1  Russell  298. 

It  was  resolved  by  all  the  judses  that  any  person  might  erect  an  inn  to  lodge 
travellers  without  any  license  or  allowance  for  such  erection.   Dalt.  c.  56. 

It  is  the  duty  of  an  innkeeper  to  receive  into  his  house  all  Urangen  and  travellers 
who  may  call  on  him  for  entertainment,  provided  he  has  room,  and  they  tender  him 
a  reasonable  sum  for  the  accommodations  which  they  demand.  But  he  may  refuse 
to  permit  one  to  enter,  being  responsible  for  any  injury  the  straxiger  or  traveller 
might  thereby  sustain,  if  his  housewas  not  full.  2  P.  431.  1  Bouv.  Inst.  408. 
And  it  is  said  he  may  also  be  indicted,  at  the  suit  of  the  commonwealth,  for  refusing 
to  receive  a  guest  under  such  circumstances.  1  Hawk.  P.  C.  714.  Whart.  Pr.  §  911 ,  n. 

An  innkeeper  has  the  same  control  over  his  dwelling  that  any  other  person  has, 
being  responsible  for  the  consequences  of  his  conduct.  He  may  refuse  to  admit  or 
expel  an  obnoxious  person  from  his  house,  and  in  so  doing,  may  use  as  much  force 
as  is  necessary,  without  being  guilty  of  an  assault  and  batteiy.  And  it  makes  i>o 
difference  that  the  person  expelled,  called  to  see  a  guest  at  the  inn ;  although<by  an 
improper  exercise  of  his  right,  he  may  render  himself  liable  for  any  injury  thereby 
sustained  either  by  the  guest  or  visitor.   2  P.  431. 

The  innkeeper  is  entitled  to  a  just  compensation  for  his  care  and  trouble,  in 
attending  to  his  guest  and  his  property,  and  finding  him  what  he  may  require.  To 
enable  him  to  recover  this,  the  law  has  given  him  various  remedies ;  he  has  a  Kea 
upon  all  the  property  of  his  guest,  in  the  inn  and  its  stables,  for  his  claim  as  inn- 
keeper. The  lien  does  not,  ho|rever.  extend  to  the  person  of  his  guest,  thou^k 
formerly  a  different  rule  prevailed.   1  Bouv.  Inst.  410.   3  Hill  488. 
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Inns  weie  allowed  for  the  benefit  of  travellers,  who  have  certain  privileges  whilst 
they  are  on  their  journeys,  and  are  in  a  more  peculiar  manner  protected  by  the  law; 
it  is  for  this  reason  that  the  innkeeper  shall  answer  for  those  thines  which  are 
stolen  within  the  inn,  though  not  delivered  to  him  to  keep,  and  thougn  he  was  not 
acquainted  that  the  guest  brought  the  eoods  to  the  inn,  for  it  shall  he  intended  to 
he  through  his  negligence  or  occasioned  by  the  fault  of  him  or  his  servants.  8  Co. 
32  b.   Calye'sCase. 

There  ia  in  law  an  implied  oontraot  with  a  common  innkeeper  to  secure  his  guest's 
goods  at  his  inn.  3  Bl.  Com.  164.  And  this  duty  and  burden  enjoined  on  inn- 
keepers by  law,  they  cannot  discharge  themselves  of,  under  pretence  of  sickness, 
want  of  understanding,  absence  from  their  houses  or  the  like.  Bac.  Abr.  182. 

So  if  he  puts  a  horse  to  pasture,  vrithout  the  direction  of  his  ^est,  and  the  horse 
is  stolen,  he  must  make  satisfaction.     (But  otherwise  if  with  his  direction.)  Ibid. 

Although  a  common  carrier  is  liable  for  all  losses  occasioned  by  an  armed  mob, 
(not  being  public  enemies,)  an  innkeeper  would  not  be  liable  for  such  a  loss.  Nor 
would  he  be  liable  (it  should  seem)  for  a  loss  by  robbery  and  burglary  by  persons 
from  without  the  inn.  But  this  doctrine  should  be  now  stated  with  some  hesitation ; 
for  in  a  later  case,  (8  B.  &  C.  9,)  Batley,  J.,  said:  <<It  appears  to  me,  that  the 
innkeeper's  liability  very  closely  resembles  that  of  a  carrier.  He  is  primd  fade 
liable  for  any  loss  not  occasioned  by  the  act  of  God  or  the  king's  enemies ;  although 
he  may  be  exonerated  where  the  guest  chooses  to  have  his  goods  under  his  own 
care."  Story  on  Bailments  309.   9  Am.  L.  R.  435. 

In  like  manner,  if  an  innkeeper  bids  his  guest  take  the  key  of  his  chamber  and 
lock  the  door,  and  tells  him  that  he  will  not  take  the  charge  of  the  goods )  yet  if 
they  are  stolen  be  shall  be  answerable,  because  he  is  charged  by  law  for  aU  things 
which  come  to  his  inn,  and  he  cannot  discharge  himself  by  such  or  the  like  words. 
Dalt  c.  56.  Bkckerley  169. 

Holt,  C.  J.,  doubted  whether  a  man  is  a  guest  by  setting  up  his  horse  at  an 
un,  though  he  never  went  into  the  inn  himself;  but  the  other  three  justices  held, 
that  such  person  is  a  guest  by  leaving  his  horse,  as  much  as  if  he  had  stayed  him- 
self, because  the  horse  must  be  fed,  by  which  the  innkeeper  has  gain ;  otherwise  if 
he  had  left  a  trunk  or  a  dead  thins.   1  Salk.  388. 

So  if  a  man  comes  to  an  inn  wim  a  hamper  in  which  he  hath  certain  goods,  (to 
wit,  hats,  as  the  case  was,)  and  departs,  leaving  it  with  the  host,  and  two  days  after 
comss  again ;  whereas  in  the  time  of  his  absence  this  was  stolen,  he  shall  not  have 
any  action  against  the  host,  because  he  was  not  a  guest  at  the  time  of  the  stealing, 
and  the  host  had  no  benefit  by  the  keeping  thereof,  and  therefore  shall  not  be 
charged  for  the  loss  thereof  in  his  absence.   1  RoUe's  Abr.  2. 

An  innkeeper  is  liable  for  whatever  is  deposited  in  his  house  \  but  if  the  trust 
of  the  depositor  be  reposed  in  another  person  living  in  the  house,  the  case  is  taken 
out  of  the  general  rule.   1  Y.  34. 

In  order  to  give  this  protective  security  to  |f;he  goods,  the  owner  of  them  must 
be  a  guett  at  the  inn ;  that  is,  he  must  be  a  person  who  stays  there  under  an  express 
or  implied  agreement  to  be  supplied  with  his  personal  wants,  for  a  just  compensa- 
tion, for  unless  he  be  invested  with  that  character,  his  goods  will  not  be  protected 
to  the  extent  of  those  of  a  guest ;  one  who  stays  at  an  inn  as  his  home,  under  a 
special  contract,  is  not  a  guest  but  a  boarder.   1  Bouv.  Inst.  409. 

A  notice  by  an  innkeeper  that  all  valuable  articles  must  be  deposited  in  the  safe 
of  the  hotel,  and  if  not  so  deposited,  that  he  would  not  be  responsible  for  them,  if 
lost,  does  not  apply  to  articles  of  personal  comfort  or  convenience,  as  a  watch  or 
clothing.   8  Am.  L.  R.  561. 

But  the  innkeeper  will  not  be  liable  for  the  theft  of  such  articles,  if  the  guest  has 
tcted  with  negligence,  and  has  not  availed  himself  of  ordinary  precautions  for  their 
protection.   Ibid.   And  see  21  N.  Y.  111. 

Where  the  guest,  having  packed  his  luggage  for  departure,  locks  his  room,  gives 
notice  thereof  to  a  clerk,  and  leaves  the  key  of  the  room  with  such  clerk,  at  the 
office,  the  innkeeper  will  be  responsible  for  money  stolen  from  a  trunk,  although  a 
notice  may  have  been  brought  to  the  knowledge  of  the  guest,  requiring  money  and 
valuables  to  be  placed  in  a  safe  at  the  office,  during  his  sojourn  at  the  inn.  7  Am. 
L.  R.  264.  Pigiti^g^  by  Google 
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A  tAvern  or  inn  keeper  may  reoover  from  a  gaest  tlie  amoont  of  his  bill  for  hoard- 
ing, not  being  prohibited  as  a  tavern  reckoning  by  act  of  March  11th  1834.  2  M. 
323. 

The  keeper  of  a  pnblio-honse  or  inn  cannot  recorer  in  an  action  npon  a  hook 
account  for  liquors,  or  any  other  tavern  reckoning,  which  exceeds  in  amount  twenty 
shillings.   6  W.  66. 

An  account  for  liquor  sold  on  credit  by  a  tavern-keeper  is  null  within  the  act  d 
1834 ;  hence,  an  allowance  for  such  liquors  so  furnished,  on  a  settlement  of  acccionts, 
will  not  avail  the  innkeeper.   2  Barr  77. 

The  innkeeper's  license  does  not  authorize  the  sale  of  liquors  on  Sunday,  but 
such  offence  is  not  indictable  as  the  keeping  of  a  tippling  or  disorderly  house ;  it  is 
only  punishable  under  the  act  of  1794.   10  C.  86. 

The  lien  of  innkeepers  and  livery-stable  keepers,  under  the  act  of  1807,  upon 
horses  delivered  to  them  to  be  kept  in  their  stables,  '^  for  the  expense  of  the  keep- 
ing," is  a  chai'ge  against  the  owner,  secured  by  a  lien  upon  all  the  horses ;  it  is  joint 
and  several,  and  one  horse  may  be  detained  for  the  keeping  of  idl  belonging  to  the 
same  owner.  11  H.  193. 
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I.  JuriBdiction  of  the  courts  to  discharge  YIL  Allowance    to    poor   and    inflolrrat 

insoWents.  debtors. 

IL  Proo6«diug8  to  obtain  a  discharge  from  Yllt.  Petition  for  leave  to  gfye  bond. 

confinement.  IX.  Insolvent  bond. 

III.  The  petition  and  proceedings  thereon.  X.  Petition  for  discharge  as  an  insolveBt 

IV.  Effect  of  the  discharge.  debtor. 

v.  After-acquired  property  of  an  insolvent.         XL  Form  of  notice. 
VI.  When  relief  may  be  given  to  persons       XII.  Form  of  an  insolvent's  discharge, 
sentenced  by  a  criminal  court 

Since  the  passage  of  the  act  to  abolish  imprisonment  for  debt,  and  of  the  bank- 
rupt law,  a  knowledge  of  the  provisions  of  the  insolvent  laws  has  ceased  to  be  of 
that  practical  importance  that  it  was  under  the  former  system ;  they  have  not^ 
therefore,  been  inserted  so  much  at  large  as  in  former  editions  of  this  work,  but 
only  such  portions  of  them  as  were  deemed  of  the  most  general  interest  to 
magistrates. 

I.  Jurisdiction  of  the  courts  to  discharge  insolvents. 

The  several  courts  of  common  pleas  (a)  of  this  commonwealth  shall  have  power 
to  grant  relief  to  insolvent  debtors,  residing  or  being  within  this  commonwealth,  on 
application  made  in  the  manner  her^iiler  provided.  Act  16  June  1836,  §  1.  Purd. 
539. 

The  jurisdiction  of  the  said  courts  may  be  exercised  as  follows,  and  not  other- 
.  wise,  viz. : 

1.  In  the  case  of  a  person  arrested  or  detained  by  virtue  of  any  process  issued 
in  any  civil  suit  or  proceeding,  for  the  recovery  of  money  or  damages,  or  for  the 
non-performance  of  any  decree  or  sentence  for  the  payment  of  money,(6)  without 
collusion  with  the  plaintiff,  the  court  of  common  pleas  of  the  county  (c)  in  which 
such  debtor  shall  be  arrested  or  detained,  shall  have  power  to  grant  relief  as 
aforesaid. 

(a)  The  district  courts  have  no  jurisdiction,  ance  with  an  order  directing  him  to  pay  a 
6  Barr  445.    2  Br.  appx.  61.  weekly  sum  for  the  support  of  his  wife  and 

(b)  A  person  in  execution  for  damages  in  child.  1  Ash.  175.  Or,  of  an  order  in  a 
tort,  is  entitled  to  relief.  1  Br.  57.  So  is  one  bastardy  ease.  I  Wh.  63.  But  the  act  does 
in  custody,  under  an  attachment  for  non-pay-  not  apply  to  process  issued  oat  of  the  federal 
ment  of  costs.    Terry  v.  Peterson,  Ing.  16.  courts.    5  W.  141. 

Or,  an  attachment  against  an  administrator,         (c)  One  arrested  on  a  iestatvm  ca,  so.  can 

to  compel  payment  of  a  debt  due  to  a  creditor  only  be  discharged  by  the  court  of  the  county 

of  the  decedent.     I  Ash.  97.    Or,  a  commit-  to  which  the  writ  is  issued.    3  W.  &  S.  494. 
ment  by  the  quarter  sessions,  for  non-compli-  -  ^^ 
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2.  In  the  ease  of  a  person  held  on  a  bail-piece,  issued  in  any  such  suit  or  pro- 
ceeding,  the  court  of  common  pleas  of  the  county  in  which  the  suit  was  instituted, 
shall  have  power  to  grant  relief,  as  aforesaid. 

8.  In  the  case  of  a  debtor  not  arrested,  detidned  or  held  as  aforesaid,  such  power 
may  be  exercised  by  the  court  of  common  pleas  of  the  county  in  which  such  debtor 
shall  reside.  Ibid.  §  2. 

But  no  debtor  shall  be  entitled  to  relief  under  this  act,  unless  he  shall  have 
resided  within  this  commonwealth  (a)  for  six  months  immediately  precedii)g  his 
application  to  the  court,  or  shall  have  been  confined  in  jail  for  three  months  imme- 
diately preceding  such  application.  lUd.  §  3. 

U.  Pboobedings  to  obtain  a  disoharqe  from  confinement. 

It  shall  be  lawful  for  any  judge  of  the  court  of  common  pleas  aforesaid,  or  for  the 
prothonotary  of  such  court,  to  make  an  order  for  (the^  discharge  of  any  debtor 
arrested,  detained  or  held  by  virtue  of  any  process  or  bail-piece,  as  aforesaid.  (5)  on 
his  giving  a  bond(c)  to  the  plaintiff  in  such  suit({i)  or  proceeding  in*  such  amount 
and  with  such  security  as  shall  be  approved  by  such  jud^e  or  prothonotary.  Ibid.  §  4. 

The  order  of  the  judge  or  prothonotary,  as  aforesaid,  shall  direct  the  officer  or 
other  person  having  such  debtor  in  custody  or  confinement,  forthwith  to  discharge  (e) 
such  debtor,  on  his  paying  the  jail  fees,  if  any  be  due.   Ibid.  §  5. 

The  condition  of  the  bond  to  be  given  as  a&resaid,  shall  be,  that  the  said  debtor 
shall  appear  at  the  next  term(^)  of  the  court  of  common  pleas  of  the  said  county  ,r^) 
and  then  and  there  present  his  petition  for  the  benefit  of  the  insolvent  laws  of  wis 
commonwealth,  and  comply  with  all  the  requisitions  of  the  said  law,  and  abide  all 
the  orders  of  the  sud  court  in  that  behalf,(t)  or  in  default  thereof,(A;)  and  if  he  fail 
in  obtaining  his  discharge  as  an  insolvent  debtor,  that  he  shall  surrender  himself  to 
the  jail  of  the  said  county.  (Z)   Ibid.  §  6. 

The  officer  or  other  person  having  such  debtor  in  confinement  or  custody,  shall 
be  exonerated,  on  making  a  return  of  the  order  aforesaid,  on  the  process  by  which 
suoh  debtor  was  held,  and  such  order  being  filed  with  any  officer  or  magistrate,  by 
whom  any  bail-piece  was  issued,  shall  entitle  the  bail  to  be  exonerated  as  effectually 
as  if  the  debtor  had  been  surrendered  and  confined  in  prison  on  such  bail-piece. 
Ibid.  §  7. 

Provided,  That  nothing  herein  contained  shall  prevent  a  debtor  arrested  on  a 

(a)  His  residence  need  not  have  been  in  the  daring  the  term  is  sufficient.  10  W.  228.  And 
oonnty.  1  Ash.  04.  But  if  he  has  been  absent  whether  founded  upon  a  petition  filed  in  con- 
from  the  state  prior  to  the  fllinff  of  his  petition,  sequence  of  the  arrest,  or  independently  of  it. 
it  lies  upon  him  to  show,  that  he  left  with  the  12  S.  &  R.  106.  The  application  is  to  be 
eltar  intention  of  returning.   2  Ash.  118.  to  the  next  term  at  which  it  can  possibly  be 

(b)  This  only  applies  to  final  process.  2  Ash.  done.  8  S.  &  R.  367.  And  the  bond  may  be 
289.  sued  out  as  soon  as  the  regular  term  of  the 

(e)  The  obligors  wrot«  their  names  and  court  has  expired.   2  Wr.  270. 

affixed  their  seals  to  a  piece  of  paper,  and  (A)  An  insolvent  whose  application  to  be 

left  it  with  the  judge,  with  instructions  to  fill  it  discharged  is  pending  in  one  county,  need  not 

up  as  a  bond,  conditioned  to  take  the  benefit  make  a  second  application  in  another  county 

of  the  insolvent  act,  which  was  accordingly  where  he  has  been  arrested  and  given  bond, 

done :  held,  that  the  bond  was  valid  and  bind-  6  W.  &  S.  155. 

ing  on   the  parties.    17  S.  &  R.  488.    The  (t)  See  16  S.  &  R.  48,  2  R.  188,  as  to  the 

insolvent  himself  need  not  sign  the  bond.  8  form  of  the  bond. 

?.  R.  64.    If  one  illegally  arrested  give  bond,  (k)  Imprisonment  for  debt,  or  for  crime, 

instead  of  suing  out  a  habeas  eorpw,  the  surety  would  not  excuse  performance.   6  W.  508-9. 

will  be  bound.   8  W.  &  S.  69.  But  the  death  of  the  debtor,  during  the  term, 

(d)  If  taken  for  the  use  of  other  creditors,  will  discharge  the  surety.  10  W.  228.  2  Ash. 
it  is  void.    18  S.  &  R.  190.  488.    And  if  the  bond  be  forfeited,  the  court 

(e)  Suoh  discharge  is  binding  on  the  sheriff,  cannot  relieve  him  by  allowing  the  petition  to 
whether  the  bond  be  legal,  or  otherwise.  4  W.  be  filed  and  heard  at  a  later  day.  1  Ash.  102. 
&  S.  30.  (n  If  the  ca.  sa.  be  set  aside,  the  defendant 

{g)  A  discharge  at  the  current  term  of  the  need  not  surrender.  9  W.  287.   The  surrender 

court  is  a  compliance  with  a  condition  of  the  must  be  on  the  day  the  petition  is  dismissed, 

bond.    4  W.&S.  280,  465.  2  Ash. 488.   Soisa  4  W.  &  S.  80.    And  see  14  S.  &  R.  880.   5  W. 

discharge  by  the  court  of  another  county.  5  W.  846.   2  R.  168,  278.   4  W.  69.   1  W.  AS.  882. 

&  S.  155.    Or  a  discharge  under  the  bankrupt  5  W.  &  S.  179.   2  Barr  178.    1  P.  R.  270.   2 

law.   6  W.  &  S.  120.   A  discharge  at  any  time  Gr.  889.   1  Wr.  275.    14  Wr. 
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t 
bul-piece  from  giving  new  bail  according  to  law,  and  obtaining  bis  release  tberebj. 
Ibid.  §  8. 

m.  The  petition  and  proceidingb  thereon. 

Every  petition  for  relief,  as  aforesaid,  shall  be  accompanied  with  the  foUowing 
schedules : 

1.  A  statement  of  all  the  estate,  effects  and  property  of  the  petitioner,  whereso- 
ever situate,  and  of  whatsoever  kind. (a) 

2.  A  statement  of  the  debts  due  by  him,  containing  the  names  of  his  creditors^ 
the  amount  due  to  each,  and  the  nature  or  character  of  the  debt,  so  far  as  he  ctn 
ascertain  the  same.(6) 

8.  A  statement  of  the  causes  of  his  insolvency,  and  of  the  extent  of  his  losses,  if  any. 

And  the  facts  set  forth  in  such  petition  and  statements,  shall  be  verified  by  the 
oath  or  affirmation  of  the  petitioner.(c)   Ibid.  §  9. 

It  shall  be  the  duty  of  the  court  to  which  any  such  petition  may  be  presented,  to 
fix  a  time  for  the  hearing  of  the  same,  either  by  a  general  rule,  or  by  an  order  to 
be  made  in  the  particular  cause,  if  the  circumstances  of  the  case  shall  require  it 
Ibid.  §  10. 

Notice  of  the  time  and  place  fixed  for  the  hearing  as  aforesaid,  shall  be  given  by 
the  petitioner  to  his  creditors,  at  least  fifteen  days  before  such  hearing,  either  per- 
sonally or  by  advertisement  published  in  one  or  more  newspapers,  as  £e  court  may 
direct   Ibid.  §  11. 

At  the  time  and  place  fixed  for  the  hearing,  the  petitioner  shall  exhibit  to  the 
oourt  a  just  and  true  account  of  his  debts, 'credits  and  estate,  whatsoever  and  where- 
soever situate,  and,  if  so  reauired,  shall  produce  all  books  and  papers  in  his  posses- 
sion or  under  his  control,  relating  to  his  business  and  estate,  and  shaU  answer  all 
questions  that  may  be  put  to  him  by  the  court,  or  (under  their  control)  on  the  part 
of  his  creditors,  touching  the  same,  and  shall  satisfy  the  court  that  he  has  not  con- 
cealed or  conveyed  to  any  person  whomsoever,  for  the  use  of  himself,  or  any  of  his 
family  or  friends,  or  whereby  to  expect  any  future  benefit  to  him  or  them,  any  part 
of  his  estate,  etfects  or  credits.   Ibid.  §  12. 

If  upon  examination  of  the  petitioner  as  aforesaid  there  shall  not  arise  a  strong 
presumption  of  firaud,(<{)  and  if  the  petitioner  shall  in  other  respects  appear  to  be 
entitled  to  relief,  the  court  shall  direct  an  oath  or  affirmation  in  tne  following  fonii, 
to  be  administered  to  such  petitioner. 

''  I,  A.  B.,  do  (swear  or  affirm)  that  1  will  deliver  up  and  transfer  to  my  trostees, 
for  the  use  of  my  creditors,  all  my  property  that  I  have,  or  claim  any  title  to,  or 
interest  in,  at  this  time,  and  all  debts,  rights  and  claims  which  I  new  have,  or  that 
I  am  in  any  respect  entitled  to,  in  possession,  reversion  or  remainder,  and  that  I 
have  not,  directly  or  indirectly,  at  any  time,  given,  sold,  conveyed,  leased,  disposed 
of  or  intrusted  any  part  of  my  property,  rights  or  claims,  to  any  person,  whereby 
to  defraud  my  creditors,  or  any  of  them,  or  to  secure,  receive  or  expect  any  profit, 
benefit  or  advantage  thereby."   Ibid.  §  13. 

The  petitioner  shall  thereupon  execute  an  assignment  of  all  his  estate,  property 
and  effects  whatsoever,  (e)  to  such  trustees  as  may  be  nominated  by  two-thirds  in 
number  and  value  of  the  creditors  then  attending,  either  in  person  or  by  attorney, 
or  in  default  of  such  nomination,  as  shall  be  appointed  bv  the  court   Ibid.  §  14. 

When  such  an  assignment  shall  have  (been)  executed,(^)  the  court  shall  make 
an  order  (A)  that  the  petitioner  shall  not  at  any  time  theremer  be  liable  to  imprison- 

(a)  A  person  having  no  property  may  be  or  not.  6  B.  189.  And  a  right  of  actios 
discharged.  1  B.  462.  If  he  has  made  an  founded  on  the  taking  of  his  go^s.  9  S.  &  R. 
assignment,  there  must  be  a  schedule  of  the  249.  But  not  damages  for  a  mere  person^ 
property  assigned.  1  Ash.  107.  118.  An  tort.  9S.&R.  249.  4  S.  &  R.  28.  1  T.  24dw 
omission,  without  fraudulent  motlTO,  may  be  2  D.  218.  Or  for  an  ezeessive  distress.  13S. 
amended.   1  Ash.  157.  &  R.  64.    Nor  the  wife's  choses  in  action.  6 

(b)  The  names  of  all  the  creditors,  how-  W.  &  S.  290.  10  Barr  482.  Nor  her  right  of 
ever  small,  should  be  included.  1  Ash.  157.  dower  in  his  lands.  1  H.  526.  Andsee6H.24& 
See  4  S.  &  R.  2.  (g)  The  execution  of  a  formal  assignmenc 

(e)  See  5  W.  &  S.  179.  is  not  necessary  to  vest  the  estate  in  the  i 

(d)  This  is  confined  to  his  not  delivering  up  trustees.   8  H.  885.   5  H.  114.   5  W.  77.  ; 

his  estate  to  his  creditors.   2  Y.  81.    See  1  Ash.         (h)  The  record  of  the  discharge  is  conclusive  | 

1 1 7-1 8.  ana  cannot  be  impeached  collaterally.  14  S.  &  j 

(«)  All  his  estate  passes,  whether  mentioned  R.  178.   10  H.  885.  o  ! 
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ment,  by  reason  of  any  judgment  or  decree  obtained  for  the  payment  of  money  only, 
or  for  any  debt,  damages,  costs  or  sum  of  money,  contracted,  accrued  or  occasioned 
and  due  before  the  time  of  such  order. (a)  Ibid.  §  15. 

The  order  of  the  court  as  aforesaid,  shall  be  a  sufficient  warrant  for  the  discharge 
of  the  petitioner  from  imprisonment,  if  he  shall  be  in  confinement  at  the  time  of 
Buch  order,  or  shall  be  at  any  time  afterwards  arrested,  by  virtue  of  process  in  any 
action  or  proceeding  for  the  recovery  of  any  debt  or  demand,  as  aforesaid,  on  his 
giving  a  warrant  of  attorney,  if  arrested  on  mesne  process,  to  appear  to  the  action 
and  plead  thereto.  Ibid.  §  16. 

Brotnded,  That  if  the  petitioner  shall  be  in  custody  or  confinement  at  the  time 
of  such  order,  by  virtue  of  process  issued  upon  any  judgment  obtained  against  him 
in  an  action  founded  upon  actual  force,(5)  or  upon  actual  fraud  or  deceit,(c)  or  in 
an  action  for  a  libel  or  slander,  malicious  prosecution  or  conspiracy,  or  in  an  action 
for  seduction  or  criminal  conversation,  where  the  damages  found  by  the  jury  (d)  shall 
exceed  the  sum  of  one  hundred  dollars;  or  if  such  petitioner  shall  be  afterwards 
arrested  by  virtue  of  process  issued  upon  any  such  judgment  obtained  against  him 
]»eviously  to  such  order,  he  shall  not  be  entitled  to  be  discharged  from  such  im- 
prisonment or  arrest,  until  he  shall  have  been  in  actual  confinement  during  a  term 
of  at  least  sixty  days.(e)   Ibid.  §  17. 

It  shall  also  be  lawnil  for  the  said  court,  upon  the  application  of  the  trustees  of 
any  insolyent,  to  make  an  order  for  the  appearance  of  such  insolvent,  at  such  time 
and  place  as  may  be  fixed  by  the  court,  to  answer  upon  any  interrogatory,  or  other- 
wise, to  such  questions  as  may  be  propounded  on  the  part  of  the  said  trustees, 
touching  the  estate  and  property  of  sucn  insolvent  at  the  time  of  his  assignment  to 
the  said  trustees,  and  to  enforce  their  orders  in  the  premises,  by  attachment. 
Ibid.  §  18. 

It  shall  be  lawful  for  the  court^  either  before  or  after  the  discharge  of  any  peti- 
tioner as  aforesaid,  to  make  an  order  upon  such  petitioner  to  produce  and  deposit, 
either  with  the  prothonotary  of  the  court,  or  with  the  trustees,  all  books,  documents, 
papers  and  muniments  of  title,  in  his  possession  or  under  his  control,  relating  to  the 
estate  and  property  of  such  petitioner,  and  to  enforce  such  order  by  attachment. 
Ibid.  §  19. 

lY.  Effect  of  the  discharge. 

Whenever  the  court  shall  have  directed  personal  notice  to  be  given  to  creditors, 
of  the  time  and  place  fixed  for  hearing  the  petition  of  any  debtor  as  aforesaid,  the 
i'Miharge  of  such  debtor  shall  not  affect  the  rights  and  proceedings  of  those  to  whom 
personal  notice  shall  (not)  have  been  given,  according  to  the  order  of  the  court. 
Ibid.  §31. 

The  discharge  of  any  petitioner  who  may  have  been  arrested  or  imprisoned  in  any 
other  county  than  that  of  his  residence,  shall  not  protect  him  from  arrest  or  im- 
prisonment for  any  debt,  except  such  as  may  be  owning  (owing)  to  the  party  at 
whose  suit  such  debtor  was  arrested  or  imprisoned.   Ibid.  §  82. 

The  discharge  of  a  debtor  by  virtue  of  this  act,  shall  not  acquit  or  release  any 
other  person  from  any  debt,  contract  or  engagement,  or  other  liability,  to  which  he 
was  subject,  but  all  other  persons  shall  be  answerable  for  the  same  in  like  manner 
as  if  such  discharge  had  not  taken  place.   Ibid.  §  83. 

Every  such  debtor  shall  be  entitled,  notwithstanding  his  assignment,  in  confbrmity 
to  this  act,  to  retain  for  the  use  of  himself  and  his  family,  all  such  articles  as  are  or 
may  be  by  law  exempted  from  levy  or  sale  on  any  execution,  or  from  distress  for 
rent,  and  tiie  property  in  such  articles  shall  not  pass  to  his  trustees.   Ibid.  §  88. 

If  any  such  debtor  shall  satisfy  the  claims  of  his  creditors,  (g)  the  court  shall 

(a)  Ab  to  the  effect  of  the  disoharge,  see  4  (<f)  An  award  of  arbitrators  is  within  this 

S.  &  B.  606. 1  S.  &  B.  811.  5  8.  &  B.  156.   1  proviso.    O'Neill's  Case,  Com.  Pleas,  Phila. 

M  14.   6  Wh.  82.    1  Ash.  67.   8  W.  &  S.  188.  Sept.  1866.   MS. 

S  8.  ft  B.  669.    Bald.  296.    Crabbe  807.   2  (e)  Suoh  persons  may  be  discharged  fVom 

Am.  L.  J.  204.  The  discharge  may  be  reversed  custody  on  giving  bond ;  but  not  on  the  final 

by  the  supreme  court  on  certiorari.  1  Wr.  276.  hearing  until  he  has  undergone  sixty  days 

(&)  An  action  of  trover  and  conversion  is  actual  imprisonment.   8  P.  L.  J.  803. 

Boc  within  these  exceptions.   2  Phila.  B.  898.  (g)  After  the  lapse  of  fourteen  years,  the 

(e)  An  action  for  breach  of  promise  of  mar-  court  will  presume  payment.    14  S.  ft  B.  869. 

riage,  is  not  within  this  proviso,  unless  actual  1  H.  22.   4  Wh.  266.   2  W.  218.            ^ 

fraud  be  proved.  2  Phila.  B.  391.  — 
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order  his  estate  and  effects  not  sold,  to  be  restored  to  Lim,  or  his  legal  representa- 
tives; and  be  shall,  by  virtue  of  such  order,  be  seised  or  possessed  thereof  as  of  his 
former  estate  and  title  thereto;  and  if  upon  the  final  settlement  of  accounts  hj  the 
trustees,  there  shall  be  a  surplus,  after  pavment  of  all  the  claims  presented  and 
allowed,  the  same  shall  be  paid  to  such  debtor,  or  his  legal  representatives.  Ibid. 
§89. 

Y.  After-aoquibed  propebtt  or  an  insolvent. 

The  real  and  personal  estate  acquired  by  any  debtor,  afler  his  discharge,  aa  afore- 
said, or  in  which  he  shall  thereafter  become  entitled  to  any  interest,  legal  or  equitsp 
able  (except  such  as  may  be  by  law  exempted  from  execution)  shall  be  subject  to 
his  debts,  (a)  engagements  and  other  liabilities,  in  like  manner,  in  all  respects,  as  if 
such  discharge  had  not  taken  place,  and  it  shall  be  lawful  for  any  of  his  creditors  to 
issue  and  execute  any  new  or  other  process  against  such  real  or  personal  estate,  for 
the  satisfaction  of  their  respective  claims,  in  the  same  manner  as  they  might  have 
done  if  such  debtor  had  never  been  taken  in  execution.   Ibid.  §  40. 

Whenever  a  majority  in  number  and  value  of  the  creditors  of  any  insolvent,  as 
aforesaid,  residing  within  the  United  States,  or  having  a  known  attorney  therein, 
shall  consent  in  writing  thereto,  it  shall  be  lawful  for  the  court  by  whom  such  insol- 
vent shall  have  been  discharged,  upon  the  application  of  such  debtor,  and  notice 
given  thereof,  in  the  manner  hereinbefore  provided  for  giving  notice  of  his  original 
petition,  to  make  an  order  that  the  estate  and  effects  which  such  insolvent  may 
afterwards  acquire,  shall  be  exempted  for  the  term  of  seven  years  thereafter  from 
execution,  for  any  debt  contracted,  or  cause  of  action  existing  previously  to  such 
discharge ',  (5)  and  if,  after  such  order  and  consent,  any  execution  shall  be  issued  for 
such  debt  or  cause  of  action,  it  shall  be  the  duty  of  any  judge  of  the  court  from 
which  such  execution  issued  to  set  aside  the  same  with  costs.   Ibid.  §  41. 

VI.  When  beliet  mat  be  given  to  persons  sentenced  bt  a  cbiminal  court. 

The  court  of  common  pleas  of  any  county  in  which  any  person  may  be  confined 
by  sentence  or  order  of  any  court  of  this  commonwealth,  until  he  restore  any  stoles 
goods  or  chattels,  or  pay  the  value  thereof,  or  in  which  any  person  may  be  confined 
for  non-payment  of  any  fine,  or  of  the  costs  of  prosecution,  or  upon  conviction  of 
fornication  or  bastardy,  and  for  no  other  cause,  shall  have  power  to  discharge  such 
person  from  such  confinement,  on  his  making  application  and  conforming  to  Uie 
provisions  hereinbefore  directed  in  the  case  of -insolvent  debtors :  (c)  Provided^  That 
where  such  persons  shall  have  been  sentenced  to  the  payment  of  a  fine,  or  idfter  a 
conviction  of  fornication  and  bastardy,  he  shall  not  be  entitled  to  make  such  appli- 
cation until  after  he  shall  have  been  in  actual  confinement,  in  pursuance  of  such 
sentence,  for  a  period  not  less  than  three  months. (cf)   Ibid.  §  47. 

Any  applicant  for  the  benefit  of  the  insolvent  laws,  who  is  or  may  hereafter  be 
in  confinement  under  sentence  of  any  criminal  court,  and  who  shall  be  entitled  to 
be  released  from  such  confinement,  on  a  compliance  with  the  provisions  of  existing 
acts  of  assembly,  shall  be  released  on  giving  bond,  (e)  as  in  civil  cases,  (gi)  Act  24 
January  1849,  §  6.   Purd.  544. 

(a)  Unless  burred  by  the  statute  of  limita-  Wood's  Case,  Pittsburgh  Legal  Journal,  80 

tions.   5  R.  186.  April  1858.    Ex  parte  Fox,  Ing.  47.   Bright. 

(6)  Such  order  suspends  the  running  of  the  Costs  88S-9. 

statute  of  limitations.   8  Wh.  16.    6  R.  186.  («)  After  having  been  in  actual  confinemeat 

See  Ing.  276-7.    4  Phila.  309.  for  three  months.    Bright.  R.  462.   Wood's 

(c)  The  county  commissioners  have  no  Case,  Pittsburgh  Legal  Journal,  80  April 
power  to  discharge  from  prison  a  person  con-  1853.  Where  a  person  imprisoned  under  a 
vioted  of  a  misdemeanor,  and  sentenced  to  sentence  for  a  criminal  offence,  gives  bond  to 
pay  a  fine  to  the  commonwealth,  on  taking  take  the  benefit  of  the  insolvent  laws,  and  the 
security  for  the  fine,  although  when  collected  application  is  refiised,  and  he  sorTenders 
it  would  vest  in  the  county.  10  H.  18.  The  himself  to  jail  in  discharge  of  the  bond,  he  is 
court  cannot  discharge  on  habeaa  corpus  a  in  prison  again  under  the  sentence  of  the 
person  imprisoned  under  the  sentence  of  a  court  of  criminal  jurisdiction.  2  C.  279. 
cou]^  of  competent  jurisdiction.  2  C.  279.  {g)  This  section  is  an  exact  transcript  of  the 

(d)  A  person  who  is  in  prison  for  non-pay-  act  11  April  1848.  P.  L.  526.  It  is  repealed, 
ment  of  costs,  exceeding  $15,  cannot  be  dis-  as  to  Schuylkill  county,  by  act  22  March 
charged  under  this  section  until  he  has  been  1850.  P.  L.  281.  It  was^assed  to  meet  the 
in    actual   confinement   for    three   months,  case  in  8  W.  8^       .    (jOOqIc 
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Every  person  who  shall  be  confined  in  any  jail  of  this  commonwealth,  in  ezecu- 
^on  or  otherwise,  for  any  debt,  sum  of  money,  fine  or  forfeiture,  not  exceeding  in 
amount  the  sum  of  fifteen  dollars,  (a)  exclusive  of  costs,  and  who  shall  have  remained 
BO  confined  for  the  space  of  thirty  days,  shall  be  discharged  from  such  confinement, 
if  there  be  no  other  cause  of  confinement,  and  shall  not  be  liable  to  imprisonment 
again  for  the  same  cause :  Provided,  That  the  estate  and  effects  of  such  person  shall, 
notwithstanding  such  discharge,  be  liable  for  such  debt  or  other  cause  of  imprison- 
ment, in  like  manner  as  before.    Act  16  June  1836,  §  48.   Purd.  544. 

The  respective  boards  of  inspectors  of  the  state  penitentiaries  for  the  eastern  and 
▼estem  districts,  (6)  shall  be  authorized  to  discharge  from  prison,  without  the  delay 
and  expense  of  any  proceeding  under  the  insolvent  laws  of  this  commonwealth,  everr 
convict  who  may  have  served  out  the  term  of  imprisonment  at  labor,  to  which  such 
prisoner  now  has  been  or  hereafter  may  be  sentenced,  notwithstanding  such  prisoner 
may  not  have  paid  the  costs  of  prosecution,  or  any  fine  to  the  commonwealth,  or 
nstored  the  property  stolen,  or  paid  the  value  thereof,  if  in  the  judgment  of  the 
said  board  of  inspectors  such  prisoner  is  unable  to  pay  or  restore  the  same :  Pro- 
vided  €dwaysj  That  such  discharge  shall  in  no  way  interfere  with  the  right  of  the 
commonwealth,  or  the  public  omcers,  or  any  person  or  persons  interested  in  the 
payment  or  restitution  aforesaid,  to  proceed  under  the  judgment  or  judgments  of 
conviction  to  recover  the  amount  from  the  property  of  such  prisoner;  and  that  for, 
this  purpose  the  attorney-general  or  his  proper  deputy  shall,  if  he  deem  it  for  the 
interest  of  the  commonwealth,  or  at  the  request  oi  any  person  interested,  issue  writs 
ofyEert/ocuM  and  venditioni  exponas^  and  other  writs  of  execution,  as  the  case  may 
require,  against  such  property  and  all  property,  real  or  personal,  of  such  prisoner, 
taken  in  execution  by  virtue  of  such  writs,  shall  be  sold  as  in  other  cases  real  or 
personal  property  is  sold  by  virtue  of  similar  writs ;  and  «uch  sales  shall  be  as  avail- 
able and  effectual  in  law  as  sales  in  other  cases  by  virtue  of  similar  writs  :  Andpro-* 
vided  (UsOy  That  no  such  discharge  shall  be  allowed  or  granted  by  the  said  board  of 
inspectors  until  such  prisoner  shall  have  exhibited  to  them,  on  oath  or  affirmation, 
duplicate  schedules  of  all  his  property,  real,  personal  and  mixed,  to  which  he  is  in 
any  manner  entitled,  as  far  as  he  can  ascertain  the  same,  one  of  which  schedules  or 
lists  of  property  it  shall  be  the  duty  of  the  said  inspectors  to  fiile  and  preserve,  with 
the  papers  of  the  prison,  and  the  other  immediately  to  transmit  to  the  clerk  of  o^er 
and  terminer,  or  the  quarter  sessions,  or  mayor's  court,  as  the  case  may  be,  in  which 
the  said  prisoner  was  tried,  to  be  filed  there  also,  with  other  papers  relating  to  the 
eve.    Act  17  April  1831,  §  1.   Purd.  791. 

711.  Allow ANCX  to  poor  and  insolvent  debtors. 

It  shall  be  the  duty  of  the  several  courts  of  common  pleas  to  fix  and  order  a  daily 
allowance,  not  exceeding  twenty  cent8,(c)  for  all  such  poor  and  insolvent  debtors  (</) 
as  shall  or  may  be  conSied  in  the  prison  of  their  respective  counties,  and  have  not 
pnperty  sufficient  to  support  themselves;  and  it  shall  be  the  duty  of  the  plaintiff 
or  plaintifib,  at  whose  suit  any  such  debtor  may  be  imprisoned,  his  or  their  agent  or 
attorney,  upon  notice  given  by  the  keeper  of  the  prison,  to  pay  the  said  daily  allow- 
anoe  at  the  prison  on  every  Monday  morning,  while  the  debtor  continues  in  prison ; 
on  fiulure  whereof  for  the  space  of  three  days,  the  debtor  may  apply  to  the  court  of 

(fl)  One  eonilned  for  oosCa  on  several  bills,  are  to  receive  for  boarding  prisoners,  such 

raeh  in  the  aggregate  exceed  111  6,  may  be  allowance  as  may  be  fixed  by  the  courts  of 

diseharged  under  this  section,  provided  the  quarter  sessions,  not  exceeding  twenty-five 

aaoont  doe  on  each  bill  do  not  exceed  that  cents  per  diem.   P.  L.  814.     By  act  5  March 


Com.  9.  Blair,  Ing.  47.  Bright.  Costs,  1858,  this  act  is  repealed  as  to  Crawford  and 

8S9.     And  after  remaining  in  confinement  Erie  counties ;  but  the  sheriffs  of  these  coun- 

tlmty  dftys  for  the  fine,  he  is  entitled  to  be  ties  are  not  to  be  allowed  more  than  $2.50 

diseharged,  both  as  to  the  fine  and  costs.   5  B.  per  week  for  each  prisoner.   P.  L   70.     By 

489.     See  Ex  parte  Fox,  Ing.  47.    Bright,  act  24  March  1858,  the  sheriff  of  Lycoming  is 

Costs  838-9.  to  receive  thirty-five  cents  per  diem  for  each 

(b)  This  power  is  extended  to  the  board  of  prisoner.   P.  L.  148.     And  by  act  26  March 

iaspccton  of  the  Philadelphia  county  prison,  1860,  the  sheriff  of  Warren  county  may  charge 

by  the  aci'of  11  April  1857.   Purd.  508.  $2.25  per  week.   P.  L.  262. 

(e)  By  act  11  April  1856,  the  several  sheriffs,  {d)  One  imprisoned  for  damages  in  tort,  is 

ex;e^  those  of  Allegheny  and  Philadelphia,  not  within  the  act.  8  Barr  445. 
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common  plea8,(a)  if  it  be  in  session,  or  if  not,  then  to  a  judge  of  the  same,  whi 
upon  inquiry,  and  finding  the  said  debtor  to  be  destitute  of  property  for  his  sa 
port  in  prison,  and  failure  of  payment  to  have  been  made  as  aforesaid,  shall  fixrt 
with  discharge  (&)  the  said  debtor  from  imprisonment,  and  such  debtor  shall  not ' 
aeain  imprisoned  for  the  same  debt  or  debts.  Act  26  March  1814,  §  19.  Pun 
638. 

The  prothonotaries  of  the  several  courts  of  common  pleas  of  this  oommonweall 
shall  be  authorized  and  required  *  *  *  to  discharge  debtors  destitute  of  property  ^ 
their  support,  as  fully  and  amply  as  any  judge  may  now  do,  under  the  provisions  c 
the  19th  section  of  the  act  of  the  29th  March  1814,  entitled  "  An  act  for  the  relic 
of  insolvent  debtors."   Act  30  March  1833,  §  1.   Purd.  539. 

In  all  cases  of  imprisonment  for  debt,  the  plaintiff  or  plaintifis  shall  be  liable  fi 
the  boarding  and  jailer's  fees,  from  the  time  of  the  commitment,  if  the  defendi 
shall  make  affidavit  that  he  is  unable  to  support  himself;  and  the  sheriff  or  jail< 
may  recover  the  same  as  debts  of  similar  amount  are  by  law  recoverable.  Act  1 
July  1842,  §  11.  Purd.  539. 

Yin.  Petition  fob  leatb  to  oivb  bond. 

To  the  Prothonotary  of  the  Court  of  Common  Pleas  of  Philadelphia  County : 

Thi  petition  of  A,  B.  respectfally  showeth,  that  vour  petitioner  is  now  in  custody  und< 
an  execution  ^or  bail-piece,)  issued  by  Alderman  (or  Justice)  L.  M.,  at  the  suit  of  B.  ] 
That  your  petitioner  has  resided  in  the  county  of  Philadelphia  for  six  months  immediate! 
preceding  this  his  application,  and  prays  that  he  may  be  permitted,  in  order  to  procui 
his  discharge,  to  ^ve  bond  to  the  plaintiff  in  said  snit,  in  such  amount  and  with  sue 
security  as  you  may  approve,  agreeably  to  the  provisions  of  the  act  of  assembly  authorisiii 
the  prothonotaries  of  the  several  courts  of  common  nieas  of  the  commonwealth  of  Pei 
sylvania,  to  take  seouri^  and  discharge  insolvent  debtors  from  arrest. 

(Signed,)  A.  A 

C.  D.,  the  surety  proposed  in  the  above  case,  being  duly  sworn  or  affirmed,  says  Uiat 
is  worth  (one  hundred  and  eighty)  dollars,  after  payment  of  all  his  debts  and  responsibil 
ties  whatsoever.  (Signed,)  C.  D. 

Sworn  (or  affirmed)  and  subscribed  before  me,  this  1st  day  of  October,  1860. 

N.  C,  Prothonotaiy. 

IX.  Insolvent  bond. 

Know  all  men  bv  these  presents,  that  we,  A.  B.  and  C.  D.,  No.  118,  Arch  street,  eui 
riers,  are  held  and  firmly  bound  unto  £.  F.,  in  the  sum  of  one  hundred  and  eighty  dollan 
lawful  money  of  the  United  States  of  America,  to  be  paid  to  the  said  £.  F.,  his  execnton 
administrators  or  assigns ;  for  which  payment,  well  and  trulv  to  be  made,  we  do  bin 
ourselves,  our  heirs,  executors  and  admmistrators,  jointiy  ana  severally,  firmly  by  thei 
presents.  Sealed  with  our  seals,  dated  the  first  day  of  Ckstober,  in  the  year  of  our  Lor 
one  thousand  eight  hundred  and  sixty. 

Whereas  the  above  bounden  A.  B.  hath  been  arrested  on  an  execution  (or  bail-piece,)  s 
the  suit  of  the  said  £.  F.,  for  the  sum  of  ninety  dollars  and  six  cents,  besides  costs ;  an 
the  said  A.  B.  bath  made  application  to  the  prothonotary  of  the  court  of  common  pleas  o 


the  countv  of  Philadelphia,  to  give  bond,  with  sufficient  security,  to  comply  with  the  provi 
sions  of  the  act  of  the  general  assemblv  of  the  commonwealth  of  Pennsylvania,  passed  th 
sixteenth  day  of  June,  one  thousand  eight  hundred  and  thirty-six,  entitled  "  An  ac 
relating  to  insolvent  debtors ;"  and  the  said  prothonotary  hath  approved  of  the  abov 
named  C.  D.  as  security  for  the  said  A.  B. : 

Now,  the  condition  of  the  above  obligation  is  such,  that  if  the  said  A.  B.  shall  appea 
at  the  next  term  of  the  court  of  common  pleas  of  the  said  county,  and  then  and  there  pn 
sent  his  petition  for  the  benefit  of  the  insolvent  laws  of  this  commonwealth,  and  oompl; 
with  all  the  reouisitions  of  the  said  law,  and  abide  all  the  orders  of  the  said  court  in  the 
behalf,  or  ic  default  thereof,  and  if  he  fail  in  obtaining  his  discharge  as  an  insolvent  debtoi 
that  he  shall  surrender  himself  to  the  iail  of  the  said  county ;  wen  thb  obligation  to  b 
void,  otherwise  to  be  and  remain  in  full  force  and  virtue. 

Sealed  and  delivered  in  the  presence  of  G.  H.  and  J.  J.  K.  A.  B.  [ssal.1 

"J 


(a)  The  district  courts  have  no  such  Juris-        (b)  Such  discbarge  cannot  be  impeacb« 
diction.  6Barr446.  ooUateraUy.   8  S.  &  R.  851-^58.  ■ 
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X.  Petition  for  dibgharqs  as  an  insolvent  debtob. 

To  the  honorable  the  Judges  of  the  Ooart  of  Common  Pleas  of  Philadelphia  Connty; 

The  petition  of  A.  B.  respectfully  showeth,  that  your  petitioner  is  unable  to  pay  and 
satisff  nis  just  debts,  and,  therefore,  is  compelled  to  apply  to  this  honorable  court  for  the 
relief  provided  fo^  insolvent  debtors,  by  the  existing  laws  of  the  commonwealth  of  Penn- 
sylvania ;  that  your  petitioner  has  resided  within  the  county  of  Philadelphia  six  months 
immediately  preceding  this  his  application,  and  is  now  wiUmg  and  offers  to  deliver  up  to 
the  use  of  bis  creditors,  all  the  estate,  effects  and  propertv  of  him  the  said  petiticoer, 
wheresoever  situate,  and  of  whatsoever  kind ;  a  statement  whereof  on  oath  or  affirmation, 
and  a  statement  of  the  debts  due  by  him,  containing  the  names  of  his  creditors,  the 
amount  due  to  each,  and  the  nature  or  character  of  the  debts,  so  far  as  he  can  ascertain 
tiie  same,  together  with  a  statement  of  the  causes  of  his  insolvency,  and  of  the  extent  ol 
his  losses,  accompanies  and  is  exhibited  with  this  petition.  Your  petitioner,  therefore, 
pravs  the  court  to  grant  him  Uie  relief  provided  for  insolvent  debtors  bv  the  laws  of  the 
said  commonwealth.  (Signed,)  A.  B. 

A.  B.,  the  above-named  petitioner,  being  duly  sworn  (cr  affirmed)  according  to  law, 
saith,  that  the  facts  set  forth  in  the  above  petition  and  in  the  accompanying  statements 
are  true  to  the  best  of  his  knowledge  and  belief.  (Signed,)  A.  B. 

Sworn  (or  affirmed)  and  subscribed  before  me,  this  first  day  of  November,  a.  n.  1860. 

(Signed,)  P.  Q.,  Justice  (or  Alderman). 

Statement  of  aU  (he  Estate,  Effects  and  Property  of  the  vnthin-named  Petitioner, 
wheresoever  situate  and  (^whatsoever  kind. 

Rial  Estatb. — One  three-story  brick  house,  situate  at  No.  816,  South  Third  street, 
county  of  Philadelphia,  16  feet  mnt  by  50  feet  deep,  upon  which  there  is  a  mortgage 
of  $1500. 

Personal  Estate. — Six  shares  of  stock  in  the  United  States  Bank ;  $180  in  money 
depoeited  in  the  Schuylkill  Bank ;  four  beds,  bedstead  and  beddine,  one  sideboard,  six 
chairs,  three  tables,  one  lookine-glass,  one  stove,  one  carpet ;  also  £e  necessary  kitchen 
and  eooking  utensils,  valued  at  about  $10 ;  also  the  necessary  tools  of  his  trade,  (carpenter,) 
valued  at  ^0.  (a) 

Debts  due  petitioner. 

L.  P $80  00 

H.  R. 615  00 

P.  Q. 318  00 

N.  H. 3  60 

(Signed,)  A.  B. 

For  a  valuable  consideration  I  hereby  assign,  transfer  and  set  over,  unto  P.  R.  &  Co., 
and  T.  W.,  their  heirs  and  assigns,  all  my  estate,  effects  and  property  whatsoever,  and 
wheresoever,  to  which  I  am  in  any  manner  entitled,  for  the  use  of  all  my  creditors. 
Witness  my  hand  and  seal,  this  18th  day  of  December,  a.  d.  1860. 

(Signed,)  A.  B.        [sbal.] 

Witnesses  present 
W.  S.P. 
J.  A.Q. 

Statement  of  the  Debts  due  by  (he  wOhin-named  Petitioner ,  containing  the  names  of  his  Cre- 
ditors, the  amount  due  to  each,  and  the  nature  or  character  of  the  ddis,  so  far  as  he  can 
ascertain  the  same. 


E.F.     . 
P.  R.  &  Co. 
S.L.      . 
T.  S.      . 
L.  D.  T. 
Dr.  S.  S.  P. 
J.  R.,  Esq. 
L.  0.  T. 
J.  WeU, 
T.W.    . 


^ 


Judgment  and  bond  filed, $90  00 

Do .  618  00 

Note 114  00 

Book  account, 39  00 

Rent, 68  00 

Medical  attendance, 5  00 

Professional  services, 10  00 

Claim  disputed, about  318  00 

Indorsement  of  note, 150  00 

Money  borrowed, 527  00 


(a)  If  an  assignment  or  bill  of  sale  be    together  with  an  inventory  or  schedule  of  the 
niide,  it  is  necessary  to  state  the  fact  and  file    property  assigned, 
a  copy  of  the  instrument  in  the  petition. 
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StatemetU  of  the  causes  of  the  vnthifHiamed  PetUiona's  Insolvency ,  and  of  the 
extent  of  his  losses. 

Your  petitioner  commenced  business  in  January,  1856,  upon  a  borrowed  capital  of 
$527  ;  from  that  time  until  the  present  period  he  has  met  with  a  successioh  of  disasters, 
which,  together  with  a  want  of  sufficient  business,  has  compelled  him  to  ftPpljr  to  joar 
honorable  court  for  relief.  He  computes  his  loss  to  be  as  follows :  loss  by  ore  m  March 
last  about  $300 ;  loss  upon  contracting  to  build  houses  at  certain  prices,  which  he  could 
not  perform  without  expending  a  ereater  sum,  about  $200 ;  and  loss  by  non-payment  of 
debts,  good  and  bad,  about  $1016.50.  Your  petitioner,  also,  has  a  family  to  supp 
which  has  been  afflicted  with  considerable  sickness.  (Signed,)  A.  T 

XI.  Form  ot  Noncn. 

PhUadd^na,  No9mber  2, 1860. 
T^KX  NOTICE,  that  I  haye  applied  to  the  honorable  Judges  of  the  codrt  of  common 

Sleas  for  the  city  and  county  of  Philadelphia,  &r  the  benefit  of  the  InsoWent  Laws  of 
le  commonwealth  of  PennsyWania,  and  they  have  appointed  [Wednesday]  the  18di  day 
of  NoTcmber  inst.,  at  10  o'clock,  a.  m.,  to  hear  me  and  m^  creditors,  at  the  county 
court-house,  comer  Sixth  and  Chestnut  streets,  in  the  said  citr  of  Philadelphia^-whea 
and  where  yon  may  attend,  if  you  think  proper.  Yours,  Ac.  A.  B. 

To  E.  F. 

Note. — ^By  a  regulation  of  the  court  of  common  pleas  in  Philadelphia,  this  notice  must 
be  published  in  two  daily  papers  seyen  times,  and  the  newspapers  filed  in  the  office  of 
the  prothonotary  two  days  before  the  day  of  hearing ;  and  if  the  notice  be  personal,  it  is 
requisite  it  be  senred  on  the  creditor  personally,  or  left  at  his  dwelling-house.  An  affi- 
davit must  be  made  by  the  person  who  served  the  notices,  giving  a  copy  of  the  notice, 
and  a  statement  of  the  time  and  manner  in  which  each  notice  was  served,  and  the  proof 
must  be  fildd  in  the  prothonotary's  office  two  days  before  the  hearing.  The  notices  cannot 
be  served  by  the  petitioner  himself. 

XII.  FOBH  OT  AN  insolvent's  DI80HABGE. 

PHILADELPHIA  COUNTY,  ss. 

Be  it  RsvEMBEiiBD,  that  at  a  court  of  common  pleas  held  at  Philadelphia, 
for  the  city  and  county  of  Philadelphia,  in  the  commonwealth  of  Pennsylyanla, 
[seal.]  in  the  term  of  September,  in  the  year  of  our  Lord  one  thousand  eight  hundred 
and  sixty,  upon  the  petition  of  A.  B.  to  the  judges  of  the  same  court  for  relief  as 
an  insolvent  debtor,  agreeably  to  the  %ct8  of  assembly  of  this  commonwealth ;  it 
was  ordered  by  the  said  court  that  he  give  notice  to  his  respective  creditors  to  appear  al 
the  court-house  in  the  said  city,  on  the  eighteenth  day  of  November  then  next,  to  sImw 
cause,  if  any  they  had,  why  he  should  not  receive  the  benefit  of  the  provisions  of  the  said 
acts  of  assembly ;  and  he  having  appeared  before  the  said  court  on  the  eighteenth  day  of 
November,  pursuant  to  the  order  or  the  said  court,  and  it  app^earing  that  he  had^  given 
public  notice  in  the  North  American  and  Philadelphia  Inquirer,  (or  personal  notice,)  to 
the  several  creditors  of  the  said  petitioner  mentioned  and  marked  m  the  list  exbibitsd 
with  the  said  petition,  [if  the  notice  is  personal,  it  is  imperative  that  a  list  of  the 
creditors  be  here  subjoined ;  if  public,  it-  is  not  neceesanr,]  notifyinjj^  the  said  creditors 
of  the  time  and  place  appointed  b^  the  said  court  ror  prooeedmg  a|)on  the  said 
petition ;  and  the  court  having  examined  into  the  matter  oi  the  said  petition,  and  no 
cause  bein^  shown  why  the  prayer  of  the  petitioner  should  not  be  granted,  he  took  the 
oath  prescribed  by  law  for  the  relief  of  insolvent  debtors ;  and  he  havine  made  an  assign- 
ment of  all  his  estate,  real  and  personal,  in  trust  for  the  use  and  benefit  of  all  his  er^diton, 
to  P.  R.  &  Co.  and  T.  W.,  he-  the  said  A.  B.  was  discharged ;  and  it  was  UiareapQii 
ordered  by  the  said  court  that  the  said  petitioner  shall  not  at  any  time  thereafter  be  liable 
to  imprisonment  by  reason  of  any  judgment  or  decree  obtained  for  payment  of  money 
only,  or  for  any  debt,  damage,  costs,  sum  or  sums  of  money,  contracted,  aocmed,  oceft* 
sioued,  owing  or  becoming  due  before  the  time  of  such  assignment  In  testimony  where- 
of, I  have  hereunto  set  mj  hand  and  affixed  the  seal  of  the  said  court,  at  PhiliMleI]^hiap 
the  18th  day  of  November,  m  the  year  of  our  Lord  one  thousand  eight  hundred  and  aixQ; 

N.  0.,  PMhonotary. 
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On  a  ooTenant  or  promise  to  pay  a  sum  of  money  by  instalments,  an  action  of 
eovenant,  on  assumpsit,  will  lie,  immediately ^  on  the  non-payment  of  ihejirst  instal' 
meni,  1  Inst  292.  So,  if  money  be  awarded  to  be  paid  at  different  days,  oimmpsit 
will  lie,  on  the  award,  for  each  snm,  a*  it  becomes  duCf  and  the  plaintiff  shall  recover 
damages  accordingly ;  and  when  another  sum  of  the  money  awarded  shall  become 
dae^  the  plaintiff  may  commence  a  new  action  for  that  also;  and  so  on  totie$  guoties, 
[until  all  the  debt  is  recovered.]   2  Sannd.  887. 

A  promissofy  note,  payable  by  instalments,  is  negotiable;  and  the  indorser  is 
entitled  to  a  presentment  upon  the  last  day  of  grace  after  each  day  of  payment,  and 
to  Dotice,  if  such  particular  instalment  be  not  paid  when  due.   11  M.  &  W.  874. 

But,  it  seems,  that  laches  as  to  one  instalment,  in  ordinary  cases,  only  discharges 
an  indorser  as  to  that  one.  And  that  a  note  payable  by  instalments  cannot  be 
indorsed  over  for  less  than  the  entire  sum  due  upon  it.  Byles  on  Bills  5. 

A  note  payable  by  instalments  is  negotiable,  within  the  statute,  although  it  con* 
tain  a  provision  that  on  failure  of  payment  of  one  instalment,  the  whole  debt  is  to 
become  payable.   12  M.  k  W.  189. 

On  a  promissory  note  payable  by  instalments,  an  action  of  diht  will  not  lie  till  the 
last  day  of  payment  be  past.  1  H.  Bl.  547.  But  if  a  note  be  payable  l^  instal- 
ments, on  the  face  of  it,  an  action  of  atsumpnt  lies  for  each  instalment  If,  however, 
the  note  be  payaUe  by  instalments,  hu  not  on  the  face  of  it,  only  one  action  of 
aseumptit  lies ;  and  though  in  such  case  a  confession  of  judgment  be  taken  for  the 
amount  of  the  first  instalment,  the  note  is  discharged.  1  C.  &  M.  487.  1  M.  & 
Rob.  268. 


Kttterest* 


•    I.  What  is  interest?  IV.  Interest  on  verdicts  and  judgments. 

II.  The  rate  of  Interest  in  all  the  states,  &o.        V.  Authorities  and  judicial  decisions. 
IIL  Interest  in  Pennsylvania. 

I.  Intsrest  of  money,  the  legal  profits  or  recompense  allowed  on  loans  of  money 
to  be  taken  from  the  borrower  by  the  lender,  Jacob. 

U.   The  following  are  the  rates  of  interest  in  the  several  states  of  the  Union. 

In  Maine,  New  Hampshire,  Vermont,  Massachusetts,  Rhode  Island,  Connecticut, 
Nevr  Jersey,  Pennsylvania,  Delaware,  Maryland,  Virginia,  North  Carolina,  Tennes- 
see,  Kentucky,  Indiana,  Iowa  and  the  District  of  Columbia,  six  per  cent. 

In  Ohio,  Imnois,  Missouri  and  Arkansas,  six  per  cent,  and  by  agreement  as  high 
as  ten. 

In  New  York  and  South  Carolina,  seven  per  cent.  In  Michigan  and  Wisconsin, 
seven  per  cent,  and  by  agreement  as  high  as  ten.  In  Minnesota,  seven  per  cent., 
and  by  agreement  any  amount. 

In  Oeoi^a,  Alabama  and  Florida,  eight  per  cent.  In  Mississippi,  eight  per  cent, 
for  a  loan  of  money;  six  per  cent,  on  other  contracts.  In  Texas,  eight  per  cent., 
and  by  agreement  as  high  as  twelve. 

In  California  and  Oregon,  ten  per  cent,  and  by  agreement  any  amount. 

In  Louisiana,  five  per  cent,  and  by  agreement  as  high  as  ten. 

In  Kansas,  ten  per  cent,  aad  by  agreement  as  high  as  twenty. 

m.  The  lawful,  rate  of  interest  for  the  loan  or  use  of  money  in  all  cases  where 
no  express  contract  shall  have  been  made  for  a  less  rate,  shall  be  six  per  cent,  per 
annum,  and  the  1st  and  2d  sections  of  the  act  passed  2d  March  1723,  entitled  <^  An 
31  '  o 
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act  to  reduce  the  interest  of  money  from  eight  to  six  per  cent,  per  annnm/'  be  and 
the  same  is  hereby  repealed.   Act  28  May  1858,  §  1.   JPurd.  561. 

When  a  rate  of  interest  for  the  loan  or  use  of  money  exceeding  that  established 
by  law  shall  have  been  reserved  or  contracted  for,  the  borrower  or  debtor  shall  not 
be  required  to  pay  the  creditor  the  excess  over  the  legal  rate,  and  it  shall  be  lawful 
for  such  borrower  or  debtor  at  his  option,  to  retain  and  deduct  such  excess  from  the 
amount  of  any  such  debt ;  and  in  aU  oases  where  any  borrower  or  debtor  shall  here- 
tofore or  hereafter  have  voluntarily  paid  the  whole  debt  or  sum  loaned, -together 
with  interest  exceeding  the  lavrful  rate,  no  action  to  recover  back  any  such  excess 
shall  be  sustained  in  any  court  of  this  commonwealth,  unless  the  same  shall  have 
been  commenced  within  six  months  from  and  after  the  time  of  such  payment: 
Provided  always,  That  nothing  in  this  act  shall  affect  the  holders  of  negotiable 
paper  taken  bond,  fide  in  the  usual  course  of  business.   Ibid.  §  2. 

Commission  merchants  and  agents  of  parties  not  residing  in  this  commonwealth, 
be  and  they  are  hereby  authorized  to  enter  into  an  agreement  to  retain  the  balances 
of  money  in  their  hands,  and  pay  on  the  same  a  rate  of  interest  not  exceeding  seven 
per  centum  per  annum,  and  receive  a  rate  of  interest  not  exceeding  that  amount, 
for  any  advance  of  money  n^ade  by  them  on  goods  or  merchandise  consigned  to 
them  for  sale  or  disposal:  Brotndtdf  That  this  act  shall  only  apply  to  moneys  received 
from  or  held  on  account  of,  and  advances  made  upon  goods  consigned  from  im- 
porters, manufacturers  and  others  living  and  transacting  l)U8iness  in  places  beyond 
the  limits  of  the  state.   Act  of  21  May  1857,  §  1.   Purd.  561. 

It  shall  be  lawftil  for  any  borrower,  whether  by  mortgage,  security  or  otherwise, 
to  contract  before,  or  at  any  time,  during  the  continuance  of  the  loan,  for  the  pay- 
ment, in  addition  to  interest,  of  any  and  all  sums  assessed,  or  to  be  assessed,  for 
taxes,  upon  the  loan,  or  its  interest,  when  the  same  shall  be  payable  by  the  lender; 
and  no  contract  shall  be  deemed  usurious  by  reason  of  such  agreement.  Act  27 
March  1865,  §  1.    Purd.  1396. 

lY.  Lawful  interest  shall  be  allowed  to  the  creditor  for  the  sum  or  value  he 
obtained  judgment  for,  from  the  time  the  said  judgment  was  obtained  till  the  time 
of  sale,  or  till  satisfaction  be  made.   Act  1700,  §  2.   Purd.  561. 

It  shall  be  lawful  for  any  party  or  parties,  in  whose  favor  any  verdict  may  be 
rendered  for  a  specific  sum  of  money,  to  collect  and  receive  interest  upon  such  sum 
from  the  date  of  the  verdict;  and  every  general  judgment  entered  upon  such  ver; 
diet,  whether  by  a  court  of  original  jurisdiction  or  by  the  supreme  court,  shall  be 
deemed  and  held  to  be  a  judgment  for  the  sum  found  by  the  verdict,  with  interest  there- 
on from  the  date  of  such  finding :  Provided,  That  nothing  in  this  act  contained  shall 
prevent  any  court  from  directing  special  verdicts,  or  entering  special  judgments 
whenever  the  same  shall  be  deemed  just  and  proper.  Act  6  April  1859,  §  1.  Puid. 
561. 

V.  Interest  is  an  incident  of  every  judgment  in  Pennsylvania.  4  D.  251.  To  a 
decree  of  the  orphans'  court.  4  H.  151.-  And  to  an  award,  from  the  date  of  its 
entry.   4  C.  211. 

Tne  rule  of  law  is,  that  interest  is  allowed  on  goods  sold  and  delivered,  and  on 
all  open  accounts,  where  by  the  usual  course  of  dealing,  or  by  express  agreement, 
a  certain  time  is  fixed  for  payment ;  on  money  lent  and  advanced  for  work  and 
labor  done;  on  arrears  of  rent,  unless  it  would  be  inferred  by  the  landlord's  con- 
duct that  he  did  not  mean  to  insist  upon  it,  or  he  demand  more  than  is  due,  or 
there  be  other  special  circumstances,  which  might  make  the  charge  of  interest 
improper;  and,  generally,  whenever  one  person  detsdns  the  money  of  another 
without  any  right,  and  against  his  consent.  6  B.  162.  1  S.  &  R.  176.  1  D.  815, 
849.  2  D.  193.  4  D.  289. 

By  the  custom  of  Pennsylvania,  a  book  account  for  goods  sold,  bears  interest  from 
the  end  of  six  months  after  the  sale  and  delivery.   6  C.  346. 

Where  there  is  no  usage,  nor  precise  time  of  payment,  no  account  rendered,  nor 
demand  made,  it  id  for  the  jury  [or  the  justice]  to  give  interest,  by  way  of  damages, 
for  the  delay,  at  their  discretion,  under  all  the  circumstances  of  the  case.   12  S.  ft 
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No  interest  is  allowed  on  an  unsettled  account,  unless  the  party  claiming  interest 
bring  liimself  within  one  of  the  recognised  exceptions  to  the  rule.   5  C.  360. 

A  hill  payable  on  demand  carries  interest  only  firom  the  time  of  demand,  16  S. 
&  R.  264.  A.  137. 

Where  money  is  received,  as  well  as  paid  in  a  mistake,  and  neither  fraud  nor 
sorprise,  nor  wppremo  veri,  [suppression  of  the  truth  J  nor  9ugge$tio  falsi,  [false 
su^'estion,]  can  be  imputed  to  either  party,  interest  shall  not  be  allowed,  in  an 
action  to  recover  the  money  back.   1  D.  52. 

In  the  case  of  promissory  notes,  where  a  day  certain  is  fixed  for  payment,  interest 
is  allowed  from  the  day  of  payment;  and  where  no  day  is  fixed,  it  is  payable  from 
the  time  of  demand,   ibid. 

The  debtor  is  not  exempted  from  the  payment  of  interest  by  the  continued 
absence  of  the  creditor,  at  a  distance  from  the  state,  and  his  not  being  heard  of  for 
many  years.   9  S.  &  R.  263. 

A  factor  or  a^ent,  who  does  not  with  due  diligence  remit  the  money  of  his  princi- 
pal, is  chargeable  with  interest.   1  D.  343. 

The  plaintiff,  in  an  action  of  covenant  on  a  ground-rent  deed,  is  in  general  enti- 
tled to  mterest  on  the  arrears  of  ground-rent  from  the  several  days  on  which  the 
ground-rent  was  payable.  4  Wh.  516.  This,  however,  is  a  question  depending  on 
the  equity  of  the  particular  case.  It  is  recoverable,  whenever  payment  has  been 
unjustly  withheld.   9  C.  435. 

An  assignee  of  the  lessee  ought  not  to  be  charged  with  interest  on  arrears  which 
accrued  prior  to  the  conveyance  to  him.   Ibid. 

Where  sums  have  been  received  by  administrators,  after  the  expiration  of  a  year, 
interest  is  not  chargeable  from  the  da^  they  were  received,  but  the  court  will  allow 
six  months  from  those  times,  respectively,  before  the  charge  of  interest  is  to  com- 
mence.  1  Ash.  305.   See  11  Leg.  Int.  31.  2  Am.  L.  R.  448. 

A  tender  of  the  sum  due  does  not  amount  to  an  actual  payment  and  discharge ; 
but  it  tugpends  the  interest  until  a  subsequent  demand  and  remsal.   1  D.  407. 

In  cases  where  interest  is  not  of  course,  but  depends  on  the  conduct  of  the 
parties,  if  the  defendant  before  suit  offer  to  pay  as  much  as  is  due,  and  tl^e  plain- 
tiff refuse  to  receive  it,  the  defendant  is  not  liable  to  pay  interest.  But  if  the 
plaintiff  insist  on  too  much,  and  the  defendant  offer  too  little,  there  is  a  necessity 
for  the  suit,  and  the  defendant  must  pay  interest.  3  B.  295. 
'  It  has  been  held  that  where  the  condition  of  a  bond  was  for  the  payment  of 
interest  annually,  and  the  principal  at  a  distant  day,  the  interest  might  be  recovered 
he/ore  the  principal  was  due,  by  an  action  of  debt  on  the  bond.   1  B.  152. 

If  a  party  accept  the  principal  of  his  debt,  he  cannot  afterwards  sue  for  the 
interest.  3  Johns.  229. 

Where  a  balance  of  an  account  is  paid  without  any  charge  of  interest,  interest 
cannot  af^rwards  be  demanded.   3  Johns.  Ch.  587. 

Money  paid  on  account  of  a  bond  should  first  be  applied  to  the  discharge  of  the 
interest  due,  and  the  residue  credited  towards  the  satisfaction  of  the  principal.  1 
D.  378. 

Bond  dated  in  1830,  conditioned  for  the  payment  of  money  on  the  1st  of  April 
1832,  with  three  per  cent,  interest  from  the  oate ;  the  plaintiff  is  entitled  to  recover 
interest  at  three  per  cent,  till  the  time  of  payment,  and  after  that  legal  interest  at 
the  rate  of  six  per  cent.   5  W.  &  S.  51. 

Interest  must  be  paid  according  to  the  law  of  the  country  where  the  debt  was 
cantracted,  and  not  according  to  that  where  the  debt  is  sued  far,  4  Johns.  183.  2 
W.  &  S.  327.   2  W.  C.  C.  253.  3  Johns.  Ch.  587. 

A  practice,  by  a  storekeeper,  to  balance  his  books  at  the  end  of  each  year,  and 
charge  interest  on  the  balance  of  a  running  account  upon  which  there  has  been  no 
settlement,  is  illegal.    16  S.  &  R.  257. 

Where  a  note  is  made  payable,  in  a  certain  number  of  years,  with  interest  annu- 
aUy^  only  simple  interest  can  be  recovered  on  the  principal  sum.   8  Mass.  453. 

Although  interest  upon  interest  is,  in  general,  unlawful,  yet  there  are  oases  in 
which  interest  is  considered  as  changed  into  principal,  and  permitted  to  carry 
interest ;  as  where  a  settlement  of  accounts  takes  pliuse  after  interest  has  become 
due,  or  an  agreement  is  made  after  it  becomes  due,  that  it  shall  carry  interest. 
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Any  agreement  for  interest  upon  interest,  to  be  lawM,  most  be  made  after  the 
interest  has  become  due,  and  must  be  protpecHve,  that  the  interest  then  doe  shall 
carry  interest.  An  original  agreement,  that  if  the  intent  is  not  paid  at  the  time 
it  shall  be  due,  it  shall  cany  interest,  though  it  would  not  amount  to  usury,  so  as 
to  render  the  contract  connected  with  it  illegal  and  Toid,  yet  the  parly  cannot 
recover  such  interest,  either  at  law  or  in  equity.  4  Y.  220.  7  S.  &  B.  15.  11  Yesey 
Jr.  93. 

Compound  mtere$t  may  be  recovered  on  an  express  promise,  or  one  implied  by 
law  as  part  of  the  contract.  1  Bald.  536.  An  account  made  up  of  principal  and 
interest  becomes  one  principal  debt  when  ffettled,  the  aggregate  balance  bearing 
interest.  Ibid.  An  account  current  received  and  not  objected  to  within  a  reason- 
able time,  becomes  a  settled  account,  bearing  interest  from  the  time  it  is  stated- 
Ibid. 

Compound  interest  is  not  recoverable,  unless  there  has  been  a  settlement  between 
the  parties,  or  a  judgment,  whereby  the  aggregate  amount  of  principal  and  interest 
due  is  turned  into  a  new  principal  ]  or  where  there  b  a  special  agreement  to  do  so, 
in  such  form  as  to  be  valid.  Interest  is  never  a  legal  incident  to  the  non-payment 
of  interest.  10  C.  210. 


It  is  thought  that  the  following  authorities,  without  the  acts  on  the  subject,  will 
be  sufficient  for  the  magistracy.  The  acts  in  relation  to  jails,  in  Pennsylvania,  are 
00  numerous  and  so  voluminous,  that  their  insertion  (with  the  exception  of  the  fol- 
lowing sections  of  the  revised  Penal  Code  and  of  the  Code  of  Criminal  Procedure) 
would  exclude  other  matter  more  essential  to  accomplish  the  ends  contemplated  by 
this  publication.  So  humane,  judicious  and  well  conducted  have  been  our  peniten- 
tiaries,  that  our  system  and  regulations  on  the  subject  have  oonmianded  not  only 
the  attention  and  approbation  of  the  civilized  world,  but  they  have  been  adopted, 
even  to  the  plan  of  our  prisons  and  their  regulations,  by  the  governments  of  Great 
Britain,  France,  Bussia,  Prussia  and  the  greater  part  of  Oermany. 

It  is  somewhat  foreign  to  the  object  of  this  publication,  yet  the  following  is  a 
circumstance  of  so  extraordinary  a  nature,  that  we  think  its  publication  here  will 
be  excused : — 

In  the  summer  of  1842,  a  well-dressed  young  Englishman — ^the  name  is  of  no 
moment — applied  to  the  chief  magistrate  of  Philadelphia  to  be  committed,  for  some 
months,  to  the  county  prison  in  Moyamensing.  This  request  was  not  granted,  there 
being  no  complaint  against  the  person  making  the  application.  The  applicant,  how- 
ever, was  not  thus  to  be  put  aside.  He  threatened  to  commit  a  breach  of  the  peice, 
and  refuQsing  to  give  bail,  was  committed  to  the  county  prison.  At  his  own  request 
he  was  put  into  a  cell  or  room,  and  a  loom  was  given  him,  in  which  he  worked  for 
about  twenty  months,  submitting  in  all  things,  as  to  food,  raiment,  exercise  and 
labor,  to  the  discipline  of  the  prison.  He  then  gave  bail,  and  was  discharged.  He 
was  permitted  to  have  a  memoranda  book  and  pencil,  with  which  he  made  such 
notes  as  he  pleased,  and  took  the  book  with  him,  when  he  finally  left  the  prison. 
Various  were  the  conjectures  as  to  the  motives  of  this  individual,  but  of  them 
nothing  certain  was  ever  ascertained.  His  conduct  was  exemplary.  We  made 
l^requent  inquiries,  but  never  heard  of  bis  murmuring  or  complaining.  He  became 
an  excellent  weaver.  It  was  understood  that  on  his  uberation  he  returned  to  6r^ 
Britain. 

Act  81  March  1860.  Purd.  247. 

Sect.  181.  Where  any  person  hath  been,  or  shall  be  convicted  of  any  felony,  not 
punishable  with  death,  or  any  misdemeanor  punishable  with  imprisonment  at  labor, 
and  hath  endured,  or  shall  endure  the  punishment  to  which  such  offender  hath  been 
or  shall  be  adjudged  for  the  same,  the  punishment  so  endured  shall  have  the  like 
effects  and  consequences  as  a  pardon  by  the  governor,  as  le  the  felony  or  misde- 
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meanor  whereof  snch  person  was  so  convicted :  Providedy  That  nothing  herein  con- 
tained, nor  the  enduring  of  such  punishment,  shall  prevent  or  mitigate  any  punish- 
ment which  the  offender  might  otherwise  be  lawfuUy  sentenced  on  a  subsequent 
ooDviction  for  any  other  felony  or  misdemeanor  j  and  that  the  provisions  of  this 
section  shall  not  extend  to  the  case  of  a  party  convicted  of  wilful  and  corrupt 
perjury. 

Sect.  182.  If  any  person  who  has  been  convicted  of  any  offence,  other  than  murder  '^ 
of  the  second  degree,  for  which  the  punishment  prescribed  by  this  code  is  imprison- 
ment by  separate  or  solitary  confinement  at  labor,  shall,  after  such  conviction,  be 
'  guilty  of  a  similar  offence,  or  of  any  offence  for  which  such  punishment  is  directed, 
he  shall  in  either  case,  upon  conviction,  be  sentenced  to  undergo  an  imprisonment, 
and  be  kept  at  labor  not  exceeding  double  the  whole  period  of  time  which  may,  by 
the  penal  laws  of  this  commonwealth,  be  prescribed  for  the  crime  of  which  he  is 
oonvicted. 

Act  81  Maboh  1860.  Pord.  264. 

SxoT.  74.  Whenever  any  person  shall  be  sentenced  to  imprisonment  at  labor  by 
separate  or  solitary  confinement,  for  any  period  not  less  than  one  year,  the  imprison- 
ment and  labor  shall  be  had  and  performed  in  the  state  penitentiary  for  the  proper 
district :  Provided^  That  nothing  in  this  section  contained  shall  prevent  such  person 
&om  being  sentenced  to  imprisonment  and  labor,  by  separate  or  solitary  confinement, 
in  the  county  prisons  now  or  hereafter  authorised  by  law  to  receive  convicts  of  a 
like  description :  And  provided  aUoj  That  no  convict  shall  be  sentenced  by  any 
court  of  this  commonwealth,  to  either  of  the  penitentiaries  thereof,  for  anv  term 
which  shall  expire  between  the  fifteenth  of  November  and  the  fifteenth  of  February 
of  any  year. 

Sect.  75.  No  person  shall  be  sentenced  to  imprisonment  at  labor,  by  separate  or 
solitary  confinement,  for  a  period  of  time  less  than  one  year,  except  in  the  counties 
where,  in  the  opinion  of  the  court  pronouncing  l^e  sentence,  suitable  prisons  have 
becD  erected  for  such  confinement  and  labor ;  and  all  persons  sentenced  to  simple 
imprisonment  for  any  period  of  time,  shall  be  confined  in  the  county  jail  where  the 
conviction  shall  take  place:  Provided^  That  in  the  counties  where  suitable  pri- 
sons for  separate  or  solitary  confinement  at  labor  do  not  exist,  and  the  sentence  shall 
be  for  less  than  one  vear,  simple  imprisonment  shall  be  substituted  in  all  cases  for 
the  separate  and  sohtary  confinement  at  labor  required  bv  ihe  '*  Act  to  oonsolidatei 
revise  and  amend  the  penal  laws  of  this  commonwealth.'^ 

A  jailer  is  punishable  for  barbarously  misusing  his  prisoners.  Hawk.  P.  C.  93. 
So  overseers  of  the  poor,  for  misusing  paupers,  as  by  lodgine  them  in  unwholesome 
apartmenta  (Wetheriirs  Case,  Cald.  432),  or  by  exacting  labor  from  such  as  are 
unfit  to  work.   Ibid.  76.  _ 

A  person  arrested  upon  a  warrant  issued  bv  a  justice  of  the  peace  of  another  "^ 
conpty,  and  indorsed  in  the  county  where  he  is  found,  if  the  o£tence  be  bailable, 
may,  at  his  option,  give  bail  in  the  county  where  he  is  arrested  for  his  appearance 
at  the  court  where  the  offence  is  triable ;  but  if  he  fiul  to  do  so,  he  cannot  be  com- 
mitted to  the  jail  of  the  county  where  he  is  found,  he  must  be  committed  to  the  jail 
of  the  county  where  the  offence  is  triable.   1  Gr.  220. 

The  74th  and  75th  sections  of  the  Code  of  Criminal  Procedure,  taken  together, 
require :  1.  That  all  persons  sentenced  to  Bimple  imprisonment,  shall  be  confined  in  the 
county  where  the  offender  is  convicted.  2.  That  no  person  shall  be  sentenced  to  im- 
prisonment at  labor  by  separate  or  solitary  confinement  for  a  less  period  than  one  year, 
except  in  the  counties  where,  in  the  opinion  of  the  court  passing  the  sentence,  pnsons 
are  provided  suitable  for  such  confinement  and  labor.  8.  That  all  imprisonment  at 
labor  bv  separate  or  solitary  confinement,  where  the  sentences  exceed  one  year,  shall 
be  in  the  state  penitentiary  for  the  proper  district,  except  in  the  counties  in  whose 
prisons  convicts  of  a  like  description  are  authorized  to  be  imprisoned,  and  in  those 
counties,  such  convicts  may  be  sent  to  the  county  prisons  as  heretofore.  Beport  on 
the  Penal  Code  54. 

In  New  York,  it  has  been  h^ld,  that  a  similar  provision  to  that  contained  in  the 
last  proviso  to  the  74th  section,  was  durectory  merely,  and  that  a  failure  to  comply 
with  its  requirements  did  not  avoid  the  sentence.  1  Park.  C.  B.  874.  ^ 
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A  JUDGMENT  is  the  sentence  of  the  law,  pronounced  hy  the  oomt  npon  the  matter 
contained  in  the  record.  3  BL  Com.  395. 

Judgments  are  of  four  sorts:  1.  Where  the  facts  are  confessed  by  the  partiesj 
and  the  law  determined  by  the  court,  as  in  case  of  judgment  by  demurrer. 
2.  Where  the  law  is  admitted  by  the  parties,  and  the  facts  disputed,  as  in  case 
of  judgment  upon  a  verdict.  3.  Where  both  the  fact  and  the  law  arismg 
thereon  are  admitted  by  the  defendant,  which  b  the  case  of  judgment  by  con- 
fession or  default:  or  4.  Where  the  plaintiff  is  convinced  that  fact,  or  law,  or 
both  are  insufficient  to  support  his  action,  and  therefore  abandons  or  withdraws 
his  prosecution,  which  is  the  case  in  judgments  upon  a  nonsuit  or  retraxit* 
Ibid.  396. 

Interlocutory  judgments,  at  law,  are  such  as  are  given  in  the  middle  of  a  cause, 
upon  some  plea,  proceeding  or  default,  which  is  only  intermediate,  and  does  not 
finally  determine  or  complete  the  suit.  3  Ibid.  395. 

Final  judgmenU  are  such  as  at  once  put  an  end  to  the  action,  by  declaring  that 
the  plaintiff  has  either  entitled  himself,  or  has  not,  to  recover  the  remedy  he  sues 
for.  3  Ibid.  398. 

A  judgment  in  civil  cases,  before  an  alderman  or  justice  of  the  peace,  is  the  de- 
cision of  the  magistrate  on  the  law  and  the  evidence  which  has  been  laid  before  him 
in  some  dispute  or  suit;  which  decision,  when  entered  on  the  docket  of  the  justice, 
is  called  a  judgment. 

The  judgment  of  the  magistrate  is  given  under  some  one  of  the  following  circom- 
stances  :— 

1.  When,  on  the  x^tvLm  day  of  the  summons,  the  defendant  appears  and  the 
plaintiff  does  not,  then,  at  the  request  of  defendant,  judgment  of  nonsuit  may  be 
entered  in  his  favor,  with  fifty  cents  for  his  trouble  and  loss  of  time,  tp  be  paid  by 
the  plaintiff. 

2.  When  the  plaintiff  appears  and  makes  out  his  claim  in  the  absence  of 
the  defendant,  who,  notwithstanding  he  has  been  duly  notified  to  appear,  has 
neglected  or  reiiised  to  attend.  In  such  a  case  judgment  is  given  for  the  plaintiff 
and  against  the  defendant  or  defendants,  for  the  amount  proved  to  be  due  by  him 
or  them. 

3.  When  the  parties  appear,  after  hearing  their  proofs  and  allegations,  then 
the  judgment  should  be  given  for  whichsoever  party,  plaintiff  or  de^ndant,  shall 
have  made  proof  of  the  indebtedness  of  the  other  party  to  the  satis&otion  of  the 
justice. 

4.  When  the  parties  appear  and  the  defendant  acknowledges  his  indebtedness 
to  the  plaintiff  for  the  amount  he  claims,  then  judgment  is  given  for  ihe  amount  by 
confession. 

5.  Upon  the  award  of  referees,  the  justice  having  first  duly  notified  the  parties 
to  appear  at  his  office. 

6.  When  the  parties  voluntarily  appear  before  the  justice,  and  enter  an 
amicable  action.  In  this  case  the  judgment  is  usually,  but  not  always,  by  m>d* 
fession. 

A  compulsory  nonsuit  of  a  justice,  afier  the  parties  have  appeared  be/ore  him^  is 
conclusive  of  the  suit,  unless  appealed  from;  for,  having  no  power  to  enter  such  a 
judgment,  it  is  equivalent  to  a  judgment  that  the  plaintiff  has  no  cause  of  action. 
2  Barr  89.  3  H.  101.   5  H.  75. 

The  judgment  of  a  justice,  in  a  cause  of  which  he  has  jurisdiction,  is  ooncluaive 
upon  the  parties,  however  erroneous,  unless  reversed  on  certiorari  or  appeal.  9  S.  4 
R.  12.   11  H.  189.  4  N.  Y.  71. 

A  judgment  erroneously  entered  is  valid  until  reversed.  2  S.  &  R.  142. 

The  validity  of  a  judgment  of  a  justice  of  the  peace  cannot  be  controverted  in  a 
collateral  proceeding  by  a  stranger  to  it.   10  W.  101. 

It  seems^  that  if  two  defendants  are  sued  and  only  one  is  served  with  process,  and 
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appears  and  makes  defence,  a  judgment  entered  generally  b  a  judgment  against 
6uch  defendant  only.  2  W.  &  S.  553. 

When  the  writ  is  served  upon  one  of  two  defendants,  and  there  is  a  general  ap* 
pearance  by  attorney  and  trial  of  the  cause  upon  its  merits,  the  verdict  and  judg- 
ment will  be  sustained  although  the  issue  be  by  one  only.   2  W.  &  S.  121. 

A  judgment  on  an  award  against  two,  is  erroneous,  if  one  of  the  defendants  only 
had  notice  of  the  rule  of  reference.   12  S.  &  R.  412. 

If  defendant  make  default  on  return  of  the  summons,  the  justice  cannot  give 
judgment  for  the  plaintiff  without  proof  of  his  demand ;  but  it  must  be  proved  in 
Uie  same  manner  as  if  defendant  appeared  and  denied  it.     10  Johns.  106. 

If  there  be  judgment  a^dnst  two,  and  one  of  them  die,  the  plaintiff  may  have 
execution  against  the  survivor.   1  Esp-  310. 

It  is  essential  to  the  validity  of  a  judgment  of  a  justice  of  the  peace  for  a  sum 
exceeding  1100,  that  it  should  appear  \ipon  the  face  of  his  record  that  the  par- 
ties appeared  in  person  before  hmi,  and  confessed  the  judgment.  Without  this 
the  judgment  is  absolutely  void,  and  therefore  not  the  subject  of  ratification. 
10  W.  118. 

The  sale  of  a  defendant's  personal  property  to  the  plaintiff  upon  a  void  judgment 
vests  no  property  in  him.   Ibid. 

A  justice  has  no  power  to  open  his  judgment  except  under  the  circumstances, 
and  in  the  manner,  provided  oy  act  of  assembly,  to  wit:  1.  At  the  instance  of 
the  appellant,  with  the  consent  of  the  adverse  party  under  §  4  of  the  act  of  1810. 
2.  Where  the  defendant  is  entitled  to  a  rehearing,  after  judgment,  under  §  7  of  the 
same  act.  3.  In  a  proceeding  under  the  act  of  12  Julv  1842,  where  the  process 
has  not  been  served  personally  on  the  defendant.   1  Phila.  R.  520. 

It  seems,  that  the  power  of  a  court  of  common  pleas  to  open  its  judgments^ 
obtained  adversely,  ceases  with  the  expiration  of  the  term  at  which  they  were  oh* 
tained.   9  0.485. 

The  record  of  a  judgment  rendered  in  one  state,  is  not  merely  evidence  in  eveiy 
other  state  that  such  a  jud^ent  was  rendered,  but  conclusive  of  the  right  which  it 
has  decided.   1  Peters'  C.  C.  74, 155. 

To  make  a  record  from  another  state  condusive  evidence,  and  to  give  it  full  faith 
and  credit  in  the  courts  of  this  state,  it  must  be  authenticated  according  to  the  act 
of  congress  of  May  26th  1790,  but  a  copy  of  a  record  not  certified  according  to  the 
act,  may  still  be  Tea^ive^  bb  prtmd  facte  evidence.   2  T.  532. 

A  judgment  fairly  obtained  in  another  state  is  condutive  evidence  of  a  debt; 
aaumpni  therefore  will  not  lie  on  such  a  judgment  7  W.  315. 

A  judgment  in  a  sister  state  is  deemed  to  have  the  effect  of  a  domestic  judg- 
ment, in  relation  to  ^e  cause  of  action; -and  where  the  defendant  had  notice,  it  is 
conclusiTe  of  the  subject-matter,  and  the  original  cause  of  action  is  merged  in  it. 
4  H.  241. 

The  judgment  of  a  justice  of  the  peace  of  another  state,  is  not  a  record,  and  can- 
not be  certified  under  the  act  of  congress,  so  as  to  make  the  exemplification  thereof 
competent  evidence.  10  Barr  157.  It  should  be  proved  by  a  sworn  or  examined 
copy  of  the  justice's  docket,  (4  Y.  501.  14  S.  &  R.  440.  4  W.  &  S.  192,^  excent 
in  cases  within  the  provisions  of  the  act  of  27th  February  1845.  Purd.  594.  Or 
certified  under  the  act  of  29th  March  1860.   Purd.  426. 


Digitized  by  VjOOQIC 


[  488  ] 

SnXfQmmt,  Uten  ot 

T.  Acta  relating  to  judgment  liens.  11.  Judicial  aothorities  and  dedaiona. 

L  Act  4  April  1798.  Piurd.  572. 

Seot.  2.  No  judgment  hereafter  entered  in  any  court  of  record  within  this  oom- 
monwealth  shall  continue  a  lien  on  the  real  estate  of  the  person  against  whom  such 
judgment  may  be  entered,  during  a  longer  term  than  five  years,  [firom  the  first 
return  day  of  the  term,  of  which  such  judgment  may  be  so  entered,]  unless  the 
person  who  may  obtain  such  judgment,  or  his  legal  representatives,  or  other  pensons 
interested,  shall,  within  the  said  term  of  five  years,  sue  out  a  writ  of  icire  facias  to 
revive  the  same. 

Act  26  Maboh  1827.  Purd.  572. 

Sect.  1.  All  judgments  entered  in  any  court  of  record  of  this  commonweAlth, 
or  revived  in  manner  prescribed  by  this  act,  or  the  act  to  which  this  is  a  supple- 
ment, shall  continue  a  lien  on  the  real  estate  of  the  defendant  for  the  term  of  five 
vears,  firom  the  day  of  entry  or  revival  thereof;  and  no  judgment  shall  continue  a 
uen  on  such  real  estate  for  a  longer  period  than  five  years,  from  the  day  in  which 
such  judgment  may  be  entered  or  revived,  unless  revived  within  that  period  by 
agreement  of  the  parties,  and  terre-tenants,  filed  in  writing,  and  entered  in  the 
proper  docket,  or  a  writ  of  icire  /acias  to  revive  the  same,  be  sued  out  within  said 
period,  according  to  the  provisions  of  the  act  to  which  this  is  a  supplement,  not- 
wthstanding  an  execution  may  be  issued  within  a  year  and  a  day  from  we  rendering 
of  such  judgment,  or  a  stay  of  execution  may  be  entered  on  such  judgment;  or  a 
time  subsequent  to  the  rendering  of  such  judgment  may  be  appointed  by  the 
agreement  of  the  parties,  for  the  payment  of  the  money  for  which  such  judgment 
may  be  rendered,  or  any  part  thereof,  or  notwithstanding  any  other  condition  or 
contingency  may  be  attached  to  such  judgment;  nor  shall  the  revival  of  such 
judgment  by  agreement  as  afbresaid,  or  the  issuing  of  a  scire  /acicu,  either  with 
or  without  entry  of  judgment  thereon,  have  the  effect  of  continuing  such  lien  for  a 
longer  period  than  five  years,  from  the  day  on  which  it  may  be  revived^  as  aforesud, 
or  such  icire/acicu  may  have  issued. 

Act  24  Febbitart  1884.  Pnid.  285. 
Sect.  25.  All  judgments,  which  at  the  time  of  the  death  of  a  decedent  shall  be 
a  lien  on  hb  real  estate,  shall  continue  to  bind  such  estate  during  the  term  of  ^yb 
years  from  his  death,  although  such  judgments  be  not  revived  by  scire  facias,  or 
otherwise,  after  his  death;  and  such  judgments  shall,  during  such  time,  rank 
according  to  their  priority  at  the  time  of  such  death,  and  after  the  expiration  of 
such  term,  such  judgments  shall  not  continue  a  lien  on  the  real  estate  of  such 
decedent  as  against  a  bbndfide  purchaser,  mortgagee,  or  other  judgment  creditor  of 
such  decedent,  unless  revived  by  scire  facias  or  otherwise,  according  to  the  hws 
regulating  the  revival  of  judgments. 

n.  A  judgment  obtained  before  a  magistrate  is  a  lien  upon  the  real  estate  of  the 
defendant  only  from  the  time  a  transcript  of  such  judgment  is  entered  on  the 
docket  of  the  prothonotary  of  the  proper  county.   See  act  of  1810,  §  10. 

Judgments  obtained  before  justices  of  the  peace,  when  filed  in  court,  are  on  the 
same  footing,  and  entitled  to  the  same  priority  with  judgments  in  court.  1  B.  221. 

A  transcript  entered  on  the  docket  of  the  common  pleas  is,  as  regards  real  estate, 
virtually  a  judgment  of  that  court  1  P.  R.  20.  A  judgment  is  not  a  lien  od  laoda 
purchased  by  defendant  afier  the  judgment,  and  aliened  hon&fide^  before  execa- 
tion.  2  Y.  23.  6  B.  135. 

But  the  revival  of  a  judgment  by  scire  facias  creates  a  lien  on  the  propertj 
acquired  since  the  original  judgment   1  P.  R.  64. 

A  transcript  of  a  judgment  of  a  justice  of  the  peace,  when  filed  in  the  oommoii 
pleas,  according  to  the  10th  section  of  the  act  of  1810,  becomes  a  record  of  thai 
court,  and  a  sd.fa,  qu.  executio  non,  may  issue  upon  it  therefirom.  8  W.  381. 
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A  transcript  of  the  judgment  of  a  justice  of  the  peace,  filed  in  the  common 
pleas,  creates  no  lien  upon  Uie  defendant's  real  estate,  if  an  appeal  be  entered  before 
the  justice  within  the  time  limited  by  law.   7  W.  540. 

A  tdrefacioa  to  revive  a  judgment  of  a  justice,  of  which  a  transcript  has  been 
filed  in  the  common  pleas,  agreeably  to  the  act  of  1810,  must  be  issued  from  the 
eommon  pleas,  and  not  by  the  justice.   8  S.  &  R.  479. 

The  period  from  which  the  lien  of  a  judgment  runs,  is  not  from  the  return  of 
the  Ktre/acuzsj  but  from  the  date  of  the  judgment  of  revival.   5  W.  163. 

The  supplementary  act  of  the  26  March  1827,  was  enacted  for  the  purpose  of 
restraining  the  practices  which  had  crept  in  under  the  act  of  the  4  April  1798,  of 
eoDstructive  revivals  of  judgments  by  the  issuing  of  execution,  or  by  stay  of  eze- 
ention,  or  of  dispensing  with  revivals  because  the  money  was  payable  in  /uturOf  or 
OD  a  condition  or  contingency  attached  to  a  confession  of  the  judgment,  in  all 
which  cases  it  had  been  held  by  the  court,  or  contended  by  counsel,  that  the  lien 
would  continue  without  issumg  a  scire  facias  within  the  five  years.  This  act  also 
altered  the  date  from  which  the  revival  was  to  be  reckoned,  doing  away  the  relation 
to  the  return  day  prescribed  by  the  act  of  1798,  as  the  time  from  which  the  five 
jfears  were  to  commence.  Another  and  most  material  object  of  the  act  of  1827  was, 
to  legnkte  revivals  by  the  agreement  of  the  parties,  concerning  which  nothing  had 
been  said  in  the  act  of  1798,  but  which  had  become  a  common  usage.  It  therefore 
pieflcribes  precise  and  positive  provisions  as  to  them,  pointing  out  the  mode  in 
which  they  shall  be  authenticated,  the  parties  competent  to  enter  into  them,  and 
the  time  for  which  the  lien  shall  in  that  case  endure.    Sebqeant,  J.   5  W.  &  S.  354. 

On  a  scire /acias  to  revive  a  judgment,  the  defendant  can  make  no  other  defence 
duin  either  to  deny  the  ori^nal  judgment  altogether,  or  to  show  that  it  has  been 
ntiafied  since  it  was  rendei^d.  In  no  case,  nor  under  any  circumstances,  can  the 
wurits  of  the  original  judgment  be  inquired  into.    5  S.  &  R.  68,  69. 

A  subsequent  purchaser,  or  judgment  creditor,  is  not  bound  to  look  beyond  the 
judgment  docket;  if  the  Christian  names  of  defendants  in  a  judgment  be  not 
entered  in  the  judgment  docket,  the  judgment,  though  valid  as  between  the  parties, 
cannot  affect  subsequent  purchasers  or  judgment  creditors.  It  is  the  duty  of  the 
judgment  creditor  to  see  that  his  judgment  is  rightly  entered  on  the  jndzment 
docket  3  H.  177.  12  C.  458. 

A  judgment  obtained  on  a  scire  facias  on  a  void  judgment,  is  void  also.  3  Wh. 
314.    IP.F.  Sm.  116. 

If  a  scire  facias  be  not  prosecuted  to  judgment  until  after  the  lapse  of  five  years 
from  the  time  of  issuing  it,  the  lien  of  the  original  judgment  is  lost.  1  P.  F. 
8ni.  204. 
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SuxiMction  oi  $mtict^  ot  tit  ^tatt. 

L  Definition  of  juriadiotion.  IL  Judioiftl  authoritiea. 

I.  Jurisdiction  is  the  authority  or  power,  vested  in  a  man  or  men,  a  court  or 
courts,  to  do  justice  in  causes  of  complaint  brought  before  them.  The  supreme 
court  and  the  judges  thereof,  have  jurisdiction  all  over  Pennsylvania,  and  are  not 
restrained  to  any  county,  district  or  place ;  but  all  other  courts,  judges  and  justices, 
are  confined  to  their  particular  districts  or  jurisdictions  which  if  they  exceed, 
whatever  they  do  is  erroneous. 

The  term  jurisdiction  has  different  meanings  when  applied  to  different  objects : 
thus,  there  is  what  is  termed  jurisdiction  over  the  subject-matter,  and  as  the  ciTiI 
jurisdiction  of  justices  of  the  peace  is  wholly  derived  ftom  the  statute  law,  if  they 
have  not  this  jurisdiction  expressly  conferred  upon  them  by  act  of  assembly,  it  can- 
not be  given  by  consent  of  parties;  no  waiver  can  confer  jurisdiction  over  the  sub- 
ject-matter where  the  law  has  not  given  it.  But  there  is  also  a  jurisdiction  of  the 
person  of  the  defendant,  which  is  acquired  by  due  service  of  legal  process ;  if  legal 
process  be  not  issued,  or  if  no  legal  service  of  it  be  made,  the  justice  acquires  do 
jurisdiction  over  the  person  of  the  defendant,  and  all  his  proceedings  are  void,  so 
much  so,  that  if  he  should  proceed  to  judgment,  an  execution  issued  on  it  would  be 
no  justification  to  the  officer  serving  it,  and  he  himself  would  thereby  become  a 
trespasser;  but  this  kind  of  defect  of  jurisdiction  may  be  waived  by  the  act  of  the 
defendant,  as  by  an  appearance,  or  other  proceeding  which  presupposes  that  juris- 
diction has  been  acquired  in  the  mode  prescribed  by  law.  26  N.  Y.  418. 

<^  Jurisdiction  is  often  confounded  with  judicial  power,  or  its  equivalent,  judicial 
oompetence;  yet, 'there  is  a  clear  distinction  between  the  terms.  The  jutlicial 
power  of  a  court  extends  to  all  those  classes  of  cases  which  that  court  may  hear  and 
determine.  The  jurisdiction  of  a  court  is  confined  to  cases  actually  brought  before 
it,  and  admits  of  various  degrees ;  for  jurisdiction  of  a  case,  as  a  cause  in  oourt, 
vests  the  court  with  authority  to  call  in  the  parties,  and  to  bring  it  to  a  hearing  in 
some  form,  so  as  to  determine  the  cause  in  courts  though  the  determination  of  the 
case  may  be  beyond  its  competence.  The  jurisdiction  by  which  a  case  may  be 
determined  is  measured  by  the  judicial  power  of  the  court,  and  not  by  the  form  in 
which  the  case  is  brought  before  it.''  Lowrie,  C  J.   8  C.  857.  And  see  12  C.  29. 

II.  Justices  of  the  peace  cannot  issue  any  process  in  civil  cases,  except  suhpeenas, 
to  extend  beyond  the  bounds  of  their  county.  All  persons  and  property  found 
within  his  district  are  subject  to  the  alderman's  or  justice's  jurisdiction.  He  has  no 
power  over  cases  ^*  where  the  title  to  lands  and  tenements  may  come  in  question,  or 

V  N^     actions  of  slander,  or  upon  promise  of  marriage.*'     A  justice  can  do  no  official  act 
V  ^  V     out  of  his  proper  district  or  county.   1  Ash.  131.     Therefore  he  cannot  take  the 

^    ^  acknowledgment  of  a  deed  for  lands  lying  in  his  county,  anywhere  but  in  that 

^  .  V  county.   7  S.  &  R.  68. 

J^  ^^i  His  jurisdiction  in  €ivil  cases  is  derived  ^m  statutes  altogether,  and  where  the 

V  ^  cause  of  action  is  not  embraced  in  any  of  these,  he  cannot  interfere.    1  Ash.  152. 
^   ^  The  real  sum  due  upon  a  bond  must  determine  the  jurisdiction  of  a  justice,  though 

^*       there  be  a  warrant  of  attorney  to  confess  a  judgment,  and  the  penalty  exceed  one 
I  "  i      hundred  dollars.  2  D.  808. 

\  A  plaintiff  may,  undoubtedly,  remit  a  part  of  his  demand  to  bring  the  residue 

within  the  jurisdiction  of  a  justice.   1  P.  R.  22. 

An  action  will  not  lie  before  a  justice  of  the  peace  for  the  balance  due  on  a  judg- 
ment in  the  court  of  common  pleas.   8  S.  &  R.  343. 

A  justice  of  the  peace  has  not  jurisdiction  of  a  causd  of  action  against  another 
justice,  for  money  collected  in  his  official  capacity.   6  W.  384. 

A  justice  of  the  peace  has  not  jurisdiction  of  an  action  upon  a  bond  given  by 
a  constable  conditioned  for  the  faithful  performance  of  the  duties  of  his  office.  4 
W.  215. 

A  justice  of  the  peace  has  not  jurisdietion  of  a  suit  by  one  joint  owner  of  a  chose 
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in  action  against  the  other  for  damages  for  a  refnsal  to  prosecute  the  claim  on  it,  by 
reason  of  which  it  was  lost.   8  W.  179. 

A  justice  has  no  jurisdiction  of  an  action  against  a  constable,  for  not  pa3ring  overi 
to  a  landlord,  a  year's  rent,  out  of  the  proceeds  of  an  execution.   2  J.  379. 
Nor  of  an  action  on  the  case  fbr  a  nuisance.   1  Ash.  152. 

A  justice  of  the  peace  has  no  jurisdiction  of  account  render,  (10  S.  &  R.  227.  5 
Wh.  448 ;)  nor  of  an  action  of  debt  against  the  sheriff,  (or  an  escape  of  a  defend- 
ant in  execution,  for  a  sum  under  one  nundred  dollars,)  (13  S.  &  R.  44;)  nor  of 
an  action  against  an  executor  or  administrator  on  a  devastavit,  (Ibid. ;)  nor  of  ac- 
tions of  trespass  on  the  case  where  the  injury  is  comeguential,  aa  a  nuisance,  (13 
8.  &  R.  420  ])  nor  of  debt  for  the  penalty  imposed  by  the  act  of  Apvl  13th  1791, 
for  not  entering  satisfaction  of  a  judgment,  (13  S.  &  R.  102;)  nor  of  an  action  to 
recover  the  penalty  for  travelling  as  a  pedlar  without  license,  (13  S.  &  R.  104 ;) 
nor  of  a  suit  to  recover  a  militia  fine,  although  the  plaintiff  is  a  constable  who 
alleges  that  he  has  paid  the  amount  for  the  defendant  and  seeks  to  recover  it  back 
as  money  paid  laid  out  and  expended.   2  Wh.  Dig.  120. 

All  questions  arising  out  of  a  bailment  are  within  the  jurisdiction  of  a  justice 
of  the  peace  under  the  act  of  1810.   7  W.  642.   Ibid.  176. 

A  justice  has  jurisdiction  of  an  action  against  a  common  carrier,  char|:ed  with 
*^  n^ligence  in  not  delivering  goods  intrusted  to  him,"  and  with  not  delivering  them 
according  to  contract,   6  W.  47. 

A  justice  of  the  peace  has  jurisdiction  to  sustain  an  action  upon  an  insolvent 
bond.   2  P.  R.  462. 

A  justice  has  jurisdiction  of  an  action  on  an  award*   7  Barr  109. 
A  justice  of  the  peace  has  jurisdiction  of  an  action  of  assumpsit  for  carelessness 
in  the  performance  of  work.    7  C.  14. 

A  justice  has  jurisdiction  of  an  action  for  unliquidated  damages  for  breach  of 
contract    1  Phila.  R.  162. 

If  a  bull  break  mto  the  inclosure  of  a  neighbor,  and  there  gore  a  horse  so  that 
he  die,  his  owner  is  liable  in  an  action  of  trespass,  of  which  a  justice  has  jurisdic- 
tion.  7  W.  &  8.  367. 

So,  trespass  lies,  before  a  justice,  under  the  acts  of  assembly,  rendering  owners 
of  dogs  liable  for  injuries  committed  by  them  to  sheep.   7  Barr  264. 

A  magistete  has  jurisdiction  of  a  trespass  by  a  landlord,  if  he  enter  the  house 
of  a  third  person,  to  search  for  and  distrain  goods  ^udulently  removed  by  his 
tenant,  if  no  goods  of  the  tenant  be  found  in  such  house,  when  the  damage  claimed 
is  less  than  one  hundred  dollars.   13  S.  k  R.  417. 

A  justice  of  the  peace  has  jurisdiction  of  an  action  to  recover  the  penalty  for 
taking  illegal  fees.    7  W.  491. 

A  justice  of  the  peace  has  no  jurisdiction  of  a  contract  concerning  the  realty, 
where  the  title  to  lands  or  tenements  may  come  in  question.  3  P.  R.  388.  6  H. 
240.    8H.  468. 

A  justice  of  the  peace  has  not  jurisdiction  of  an  action  founded  on  a  note  given 
in  consideration  of  a  right  to  dig  a  mill-race,  and  conduct  water  across  the  plaintiff's 
hind.    6W.  337. 

An  alderman  has  no  jurisdiction  of  an  action  to  recover  damages  for  a  deficiency 
in  quantity  on  a  contract  for  the  sale  of  land.    3  R.  326. 

An  agreement  to  purchase  a  judgment  which  was  a  lien  on  real  estate,  is  not 
within  the  provision  excluding  firom  the  jurisdiction  of  justices  cases  of  real  con- 
tract, where  the  title  to  lands  may  come  in  question.    3  H.  368. 

A  justice  of  the  peace  has  jurisdiction  of  an  action  upon  a  negotiable  note  in  the 
hands  of  an  indorsee,  although  the  consideration  of  it  was  the  sale  of  a  tract  of 
knd :  otheneuef  if  the  suit  hh  brought  by  the  payee.    6  W.  482. 

Every  justice  of  the  peace  has  jurisdiction  upon  the  deliveiy  of  a  transcript  to 
him  to  recover  the  amount  of  a  judgment  rendered  by  another  justice  who  has 
resigned  his  office  but  retains  his  docket.   1  W.  &  S.  414.   2  Phila.  R.  42. 

Executions  issued  by  one  justice  on  the  transcript  of  another  justice  of  the  same 
county,  who  was  at  that  time  in  commission,  and  acting  in  his  office,  are  void ;  not 
beine  allowed  by  any  act  of  assembly.  4  Barr  339.   2  Phila.  R.  284. 

If  a  claim  be  tendered  by  a  defendant  before  a  justice  of  the  peace,  as  a  set 
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off  against  the  plaintiff's  demand,  of  whicli  claim  the  justice  would  not  have  had 
jurisdiction  had  the  defendant  first  sued  there,  the  justice  cannot  entertain  it  2 
Ash.  150.   1  Wr.  456. 

Courts  of  limited  jurisdiction  (as  those  of  justices  of  the  peace)  must  not  only  ad 
within  the  scope  of  their  authority,  but  it  must  appear  an  the /ace  of  their  proceed- 
ingSy  that  they  did  so  ;  and  if  this  do  not  appear,  all  that  they  do  is  coram  wm 
judice,  and  void.   1  Pet.  C.  C.  86. 

Want  of  jurisdiction  of  a  justice  may  be  taken  advantage  of  in  every  stage  of  the 
cause;  after  plea,  trial  on  the  merits  and  judgment;  or  on  appeal  entered  and  the 
cause  in  court.   1  B.  220.   1  Wr.  387.  ! 

A  defect  (^  jurisdiction  in  a  justice  is  not  cured  by  the  defendant's  appearing 
and  going  to  trial.    18  Johns.  409. 

No  justice  can  take  cognisance  of  a  cause  that  has  been  previously  decided  by   : 
another  justice.  2  D.  78, 114. 

Where  there  exist  two  tribunals  possessing  concurrent  and  complete  jurisdiction,  ^ 
the  jurisdiction  of  that  tribunal  is  exclusive  which  he^B  first  possession  of  the  subject- 
matter  of  controversy.     When  a  justice  of  the  peace  issues  his  process,  which  ia 
served  according  to  law  on  a  defendant,  the  latter  cannot  turn  round  and  sue  the   I 
plaintiff  before  another  justice  for  any  debt  or  demand  arising  &om  contract  not  \ 
exceeding  one  hundred  doUars,  but  must  submit  his  claim  hy  way  of'seiroff  to  the   < 
justice  before  whom  the  plaintiff  has  brought  suit.    K  a  summons  be  issued  before 
one  justice  by  a  real  debtor  against  his  creditor  in  order  to  prevent  the  latter  from 
suing  out  a  capiat,  and  not  in  prosecution  of  a  real  demand,  such  a  procedure  would 
be  disregarded  by  the  court.   1  Ash.  171. 

Where  it  appears,  on  the  face  of  the  record,  that  the  justice  has  exceeded  his 
jurisdiction,  by  giving  judgment  and  issuing  execution  for  a  greater  sum  than  the 
act  of  assembly  allows,  the  court  will  consider  the  whole  proceeding  as  a  nullitji 
and  discharge  a  defendant  committed  under  such  judgment.  1  D.  135.  But  where 
his  jurisdiction  evidently  appears  on  the  record,  the  settled  rule  has  been  to  form  : 
no  presumption  against  the  accuracy  of  the  magistrate's  proceedings,  (5  B.  32, 4 
Y.  373;)  and  his  judgment,  though  erroneous,  is  binding  on  the  parties  until 
reversed  on  certiorari  or  appeal.  4  S.  &  R.  12. 

When  a  justice  of  the  peace  has  jurisdiction  of  a  case,  his  judgment,  though 
erroneous,  is  binding  on  the  parties  until  reversed  on  a  certiorari  or  appeal.  9  S.  &   ' 
B.  12.  I 

A  justice  must  proceed  by  smnmons  or  capias,  and  cannot  enter  judgment  upon   | 
a  warrant  of  attorney.   1  B.  105.  | 

Wherever  a  new  power  is  given  to  a  justice  of  the  peace,  he  must  proceed  in  die 
mode  prescribed  by  the  law,  [he  should  do  so  at  all  times.]   19  Johns.  39.  i 

As  long  as  the  commission  of  a  justice  is  in  force,  he  possesses  an  authority  to   I 
administer  oaths,  of  which  he  cannot  divest  himself;  and  although   he  do  do4   I 
subscribe  himself  as  a  justiee  to  a  deposition,  he  will  be  deemed  to  have  acted 
officially.  3  B.  539. 

An  fdderman  or  justice  of  the  peace  is  competent  to  administer  any  oath  rejluiied 
to  support  any  collateral  or  interlocutory  step  fbund  necessary  in  a  cause  in  the 
common  law  or  orphans'  court.   2  Am.  L.  J.  Z24. 
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Sfmiitt^  ot  tit  ^tatt,  ox  ^Itrermen. 

L  The  ftntiquUy  and  authority  of  thia  the  justioe ;  and 

officer  M  a  conservator  of  the  public  VIII.  Of  the  rifht  of  the  accused  to  be  heard 

peace.  bj  counsel. 

DL  The  earlj  dTil  Jnriediotion  of  Juetioes  IX.  Proceedings  in  a  criminal  ease  before 

of  the  peace  bi  PennsyWanis.  a  Justioe  of  the  peace, 

in.  How,  by  whom,  and  for  how  long,  X.  Acts  of  assembly  relating  to  the  elec- 

justices  shall  be  elected.  tion  and  qualification  of  justices. 

IT.  Aldermen  and  justices  magistrates  of  XL  Acts  relating  to  the  criminal  jarischc- 

thesame  eharaeter  and  authority,  &c.  tion  of  justices.           , 

y.  Their  authorities  and  duties  in  orimi-  XII.  Justices*  courts  in  certain  counties. 

nal  cases.  XIII.  Summary  convictions. 

VL  Of  issuing  a  criminal  warrant,  and  its  XIV.  Copy  of  an  alderman's  oommission  and 

import.  oath  of  office. 

TIL  Proceedings  when  the  accused  is  before  XV.  Judicial  decisions. 

I.  "Justices  of  the  peace/'  says  Dalton,  e.  2,  ''are  judges  of  record,  appointed 
by  the  king  (in  England,  but  in  Pennsylyania  elected  by  the  people)  to  be  justices, 
within  certain  limits,  for  the  oonsenration  of  the  peace,  and  for  the  execution  of 
divers  things  comprehended  within  their  commissions,  and  divers  statutes  committed 
to  their  care.'' 

This  definition  of  a  justice  of  the  peace  seems  to  be  considered  so  sufficient,  to 
this  day,, as  to  command  a  phice  in  some  of  the  latest  and  most  approyed  Enghsh 
law  publications. 

HoUinsbead  reports  that  William  the  Conqueror  ordained  justices  of  the  peace. 
This,  however,  seems  to  be  doubted  by  Dalton ; — himself  an  early  and  valued  writer 
OD  this  subject.  He  thinks  they  were  established  about  1327,  by  Edward  III. 
The  statute  here  referred  to,  by  Justice  Dalton,  seems  rather  to  carry  with  it  the 
idea  that  Edward  III.,  at  £he  period  spoken  of,  apportioned  and  located  these 
officers,  so  that,  in  every  shire,  there  shomd  be  a  certain  number  of  justices  to  keep 
the  peace,  ^eir  power  whs  ^m  time  to  time  enlarged.  In  2  Hen.  V.,  c.  1,  it  was 
eoacted  that  justices  of  the  peace  should  be  made  "  of  the  most  sufficient  persons 
dwelling  in  the  several  counties."  ''  They  be,''  says  Mr.  Dalton,  ''  called  justices 
[of  the  peace]  because  they  be  judges  of  record,  and  withall  to  put  them  in  mind 
[by  their  name]  that  they  are  to  do  justice  [which  is  to  yield  to  every  man  his  own, 
aceording  to  the  laws,  customs  and  statutes  of  this  realm]  without  respect  of  per- 
sons." "  They  may,"  he  says,  in  anodier  part  of  his  Country  Justice,  <'  take  a  . 
recognisance  for  the  peace,  d^.,  which  is  a  matter  of  record,  and  which  none  can 
do  but  ft  judge  of  record."  These  quotations  are  accurately  taken,  and  printed 
exactly  as  they  are  fox\fkd  in  Dalton's  Country  Justice,  London,  printed  1762. 
*' Justices  of  the  peace  are  not,"  says  Dalton,  *'to  pervert  justice,  which  may  be 
done  in  many  ways.  They  should  arm  themselves  with  the  fear  of  God,  the  love 
of  truth  and  justice,  and  with  the  authority  and  knowledge  of  the  laws  and  statutes 
of  the  realm."  '<  They  should  do  justice  uprightly  and  indifferently,  without  delay, 
partiality,  fear  oi  bril>ery;  with  stout  and  upnght  hearts  and  unoorrupt  hands." 

The  statute  of  34  Edward  III.,  c.  1.  provided :  ^^  That  in  every  county  of  Eng- 
land  shall  be  cmigned  for  the  keeping  of  the  peace^  one  Lordj  and  with  him  three 
or  four  of  the  most  worthy  in  the  county,  with  wme  learned  in  the  Jaw  y  and  they 
Bhall  have  power  to  restrain  the  offenders,  rioters  and  all  other  barrators,  and  to 
pursue,  arrest,  take  and  chastise  them  according  to  their  trespass  or  offence ;  and  to 
eaiue  them  to  be  imprisoned  and  duly  punished  according  to  the  law,  and  customs 
of  the  realm,  and  according  to  that  which  to  them  shall  seem  best  to  do  by  their 
discretions  and  good  advisements,  and  also  to  inform  them,  and  to  inquire  of  all 
those  that  hav^e  been  pillors  and  robbers  in  the  parts  beyond  the  sea,  and  be  now 
eome  again,  and  go  wandering  and  will  not  labor  as  they  were  wont  in  times  past, 
and  to  take  and  arrest  all  those  that  they  may  find  by  indictment,  or  by  suspicion, 
and  to  put  them  in  prison  \  and  to  take  of  all  them  that  be  not  of  good  fame,  where 
they  shall  be  found,  sufficient  surety  and  mainprise  of  their  good  behavior  towards 
tile  king  and  his  people,  and  the  other  duly' to  punish,  to  the  intent  that  the  people 
be  not  by  such  rioters  or  rebels  troubled  or  endangered,  nor  the  peace  blemished. 
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nor  merchants,  nor  other  passing  by  the  highways  of  the  realm  disturbed,  nor  pot 
in  the  peril  which  may  happen  of  such  offenders.  And  that  fines,  which  are  to  be 
made  before  justices  for  a  trespass  done  by  any  person,  be  reasonable  and  jos^  ^ 
having  regard  to  the  quantity  of  the  trespass,  and  the  causes  for  which  they  be  made."  . 
And  by  the  4  Edward  III-.;  c.  2,  it  was  provided  that  the  keepers  of  the  peaee 
should  send  their  indie tmdhts  before  the  justices  of  jail  delivery,  who  should  have 
power  to  deliver  the  same  jails  of  those  that  should  be  indicted  before  the  keepen 
of  the  peace. 

It  would  seem  that  the  election  of  conservators  of  the  peace  was,  in  England, 
made  by  the  people,  until  the  I  Edward  m.,  c.  16,  which  act  took  from  the  people, 
and  gave  to  the  king,  the  appointment  of  these  officers.  The  importance  of  the 
office  at  that  early  da^  (Edward  III.  died  in  1376)  may  be  safely  inferred  from  the 
enactment  in  the  reign  of  his  successor,  Richard  II.,  which'  provides,  c.  7,  that 
'^  the  justices  shall  be  made  within  the  counties,  of  the  most  sufficient  knighte^ 
esouires  and  gentlemen  of  the  law."    See  2  Reeves  Hist,  (bv  Finlason)  328. 

The  constitution  of  Pennsvlvania,  adopted  in  1776,  provided  that  justices  of  the 
peace  should,  by  the  freeholders,  be  elected  in  districts,  and  serve  seven  years. 
The  constitution  of  1790  vested  in  the  governor  the  power  of  appointing  and  com- 
missioning a  competent  number  of  justices  of  the  peace,  who  held  ti^eir  offices 
"  during  good  behavior." 

And  by  the  present  constitution,  '^  the  qualified  voters"  are  to  elect,  and  the 
governor  to  commission  the  justices  of  the  peace  "  for  a  term  of  five  vears."  Theie 
IS,  at  this  time,  in  England,  a  property  qualification  necessary  to  hold  the  office  of 
justice  of  the  peace,  of  not  less  than  £100  sterling  a  year.  No  property  qualifica- 
tion has  ever  been  required  as  necessaiy  to  qualify  a  citizen  to  hold  the  office  of  a 
justice  of  the  peace,  m  Pennsylvania,  although  a  property  qualification  was,  by  the 
constitution  of*  1776,  made  necessary  to  qualiiy  an  elector  to  vote  for  a  justice  of 
the  peace.  None  but  freeholders  could  vote  at  an  election  for  justices  of  the  peace, 
under  the  constitution  of  1776. 

II.  At  a  very  early  period,  the  justices  of  the  peace,  in  Pennsylvania,  were 
vested  with  civU  jurisdiction.  So  early  as  May  28th  1715,  the  general  assembly 
of  the  province  of  Pennsylvania  passed  <'  an  act  for  better  determining  debts  and 
demands  under  forty  shillings,  and  for  laying  aside  the  two  weeks'  court  in  the  ci^ 
of  Philadelphia."  In  this  act,  exclusive  jurisdiction  was  given  to  the  justaoes  of  ^ 
peace  to  hear  and  give  judgment  in  all  such  cases,  "  without  further  appeal/'  They 
were  a«thorized  to  issue  execution,  levy,  make  sale,  and  for  want  of  effects  to  send 
the  defendant  to  the  ''jail  of  the  proper  county."  Cases  of  ''rent  and  oontniGts 
for  real  estate"  were  excluded  from  their  jurisdiction.  It  is  somewhat  remarkable, 
notwithstanding  the  great  change  in  the  value  of  money  in,  one  hundred  and  thirty 
years,  that  the  legislature  have  not  enlarged  the  sum  for  which  justices  of  the  peaee 
may  give  judgment  "  without  further  appeal."  It  may  not  be  improper  here  te 
remark,  that  since  the  passage  of  the  hundred  dollar  law,  20th  March  1810,  die  civil 
jurisdiction  of  the  justices  of  the  peace  in  matters  of  debt  has  not  been  extended. 
Their  civil  jurisdiction  has,  firom  time  to  time,  been  extended  in  amount,  and  en- 
larged so  as  to  embrace  a  variety  of  claims  which  were  not  before  within  its  reach. 
''  At  present,"  says  Judge  Reed,  "  their  extensive  civil  jurisdiction  oonstitntee  an 
important  branch  of  the  jurisprudence  of  the  common weidth." 

Soon  after  the  declaration  of  independence,  a  convention  assembled  in  Pennsyl* 
vania  to  frame  a  new  constitution  for  the  government  of  the  state.     One  of  their 
earliest  acts  was  to  oust  from  office  all  the  justices  of  the  peace  that  had  heea 
appointed  under  the  proprietary  government,  and  to  appoint  others  known  to  be 
favorable  to  ihe  order  of  things  about  to  be  established.     On  the  3d  of  September  : 
1776,  "an  ordinance  for  the  appointment  of  justices  of  the  peace  for  the  state  of '^ 
Pennsylvania,"  was  passed  in  the  state  convention,  and  "  signed,  by  their  order.-  \ 
B.  Franklin,  President."     They  appointed  justices  of  the  peace  for  the  ci^  ana-^ 
county  of  Philadelphia,  and  the  counties  of  Bucks,  Chester,  Lancaster,  York,  ^erka, 
Northampton,  Northumberland  and  Westmoreland ;  these  nine  counties  being  all 
the  counties  then  laid  off  in  Pennsylvania.     The  convention  gave  the  said  jostxeet'-' 
^'  full  power  and  authority  to  take  acknowledgments  of  deeds ;  and  cognisanoeB  of 
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eriminal  offences ;  and  breaobes  of  the  peace ;  and  in  cases  of  petty  larceny,  under 
€?e  shillings,  to  proceed  to  punishment/'  They  were  sworn,  or  affirmed,  ^'  as 
justices  of  the  peace,  to  do  everything,  in  that  office,  to  the  best  of  their  know- 
kdge  and  abili^ ;  to  support  a  eovemment  in  this  state  on  the  authority  of  the 
people  only."  The  justices,  in  ueir  several  counties, ''  were  authorized  to  appoint 
jailers." 

In  relation  to  criminal  matters,  the  power  and  duties  of  the  justices  of  peace, 
in  Pennsylvania,  are  the  same  as  those  exercised  in  England  by  the  same  class  of 
officers,  at  the  time  of  the  revolution,  except  so  far  as  they  bave  been  altered  by  ^ 
our  constitution  and  laws.  Eveiy  criminal  offence  is  presumed  to  be  within  the 
Boope  of  their  authority  to  inquire  into,  to  take  bail  or  commit  the  accused,  unless 
it  can  be  shown  tbat  the  justice's  jurisdiction  was  limited  by  the  common  law,  or 
lias  been  limited  or  taken  away  by  our  constitution  or  acts  of  assembly.  In  civil 
matters  it  is  quite  otherwise ;  and  it  cannot  be  too  often  repeated,  that  in  all  cases 
iht  justice  must  look  to  the  express  words  of  our  acts  of  assembly  for  the  extent 
of  hjs  civil  jurisdiction.  The  magistrates  should  be  governed  by  the  words  of  the 
law,  and  exercise  no  other  power  than  that  expressly  given,  except  it  be  to  call  to 
Uieir  aid  the  common  law  to  carry  the  law,  as  written,  into  full  effect.  Where  they 
have  civil  jurisdiction,  they,  in  most  cases,  hold  the  place  and  exercise  the  authority 
of  both  court  and  jury.     They  pass  upon  the  law  and  the  facts. 

m.  J-ustices  of  the  peace,  or  aldermen,  shall  be  elected  in  the  several  wards, 
boroughs  and  townships,  at  the  time  of  the  election  of  constables,  by  the  qualified 
voters  thereof,  in  such  number  as  shall  be  directed  by  law ;  and  shall  be  commis- 
8i<»ed  by  the  governor  for  a  term  of  five  years.  But  no  township,  ward  or  dis- 
trict shall  elect  more  than  two  justices  of  peace,  or  aldermen,  without  the  consent 
of  a  majority  of  the  qualified  electors  within  such  township.  Const.  Penn.,  Art. 
VL,  sect.  7. 

Ilie  12th  sect,  of  the  schedule  to  the  constitution  of  Pennsylvania  directed  that 
the  first  election  for  aldermen  and  justices  of  the  peace  should  be  held  in  the  year 
1840,  at  the  time  fixed  for  the  election  of  constables;  the  legislature  to  provide  for 
sobseqnent  similar  elections.  By  an  act  of  21st  June  1839,  it  is  providea  that  elec- 
tions for  aldermen  and  justices  of  the  peace  shall  be  held  at  the  times  and  places 
ixed  for  the  election  of  constables,  so  often  as  they  shall  become  necessary,  and  be 
eandncted  in  the  mode  and  manner,  and  by  the  same  officers  and  persons,  as  the 
constables'  elections  are  ,held  and  conducted.  The  returns  of  the  election  being 
Bade  to  the  governor,  and  undisputed,  it  becomes  his  duty  to  issue  a  commission  to 
neh  person  as  shall  appear  to  be  duly  elected. 

In  the  constitution  of  the  state,  the  words  "justices  of  the  peace,  or  aldermen," 
are  used  as  synonymous ;  as  representing  a  magistrate  in  all  respects  of  the  same 
aathority  and  character.  In  the  28th  section  of  the  act  of  20th  March  1810,  it  is 
prorided  that  *'  the  aldermen  appointed  within  the  city  of  Philadelphia,  shall,  in 
all  cases,  exercise  aU  the  powers  which  any  justice  of  the  peace  may  exercise  within 
any  county  of  this  state;  and  shall  be  entitled  to  like  fees;  and,  in  aU  cases,  shall 
be  under,  and  subject  to,  tiich  limitations,  restrictions  and  provisions,  as  justices  of 
tke  peace  are,  in  like  circumstances,  subjected  to  by  this  act." 

lY.  In  consequence  of  these  provisions  and  enactments,  these  officers  are,  to  all 
iBlents  and  purposes,  the  same;  enjoying  like  privileges  and  authorities,  and  en- 
titled, for  simihu'  services,  to  like  emoluments;  in  a  word,  as  one  authority,  acting 
inder  two  different  names,  and  in  no  other  respect  whatever  differing  from  each 
atker.  It  is  for  this  reason  that  the  names,  aldermen  or  justices  of  the  peace,  are, 
Mcasionally,  just  as  they  present  themselves,  used,  in  this  publication,  without  dis- 
crimination, as  representing  the  jurisdiction  and  authority  which  they  mutually  and 
equally  possess.  Aldermen  are  the  creatures  of  corporations,  and  exist  only  within 
ueir  bounds.  Justices  of  the  peace  exercise  the  same  authorities  in  the  country, 
Vfoally  beyond  the  limits  of  incorporated  districts.  ' 

Justices  of  the  peace  ^*  are  as  solemnly  bound  by  the  law,  both  common  and 
rtatute,  as  the  judges  of  the  courts,  though  the  same  precision  and  technical  for- 
ttality  are  not  required  of  them.     The  parties  to  a  suit;  the  cause  of  action:  the 
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evidence  required  to  rapport  it;  the  competency  of  witnesses  and  of  testimony  gene- 
rally; the  order  of  proceeding;  the  operation  of  a  judgment  and  the  right  to  exe- 
cution and  satisfaction ;  the  whole  range  of  judicial  duties  and  proceedings,  are  but 
a  branch  of  the  general  jurisprudence  of  the  state,  and  are  to  be  regulated  and  con- 
ducted by  the  same  municipal  laws,  whether  in  court  or  before  a  justice.  What  is 
sufficient,  as  a  whole,  to  maintain  a  suit  in  court,  or  to  constitute  a  defence,  is  suf- 
ficient before  a  justice,  and  vice  versa"  ^*  Where  an  appeal  is  allowed  it  would  be 
absurd  for  the  first  tribunal  [the  justice]  to  try  and  determine  the  case  by  any  other 
rule  than  the  common  law  of  the  land ;  for,  by  an  appeal,  either  party  may  have 
his  cause  ultimately  determined  by  that  standard.''  ''  Where  no  rule  is  prescribed 
by  act  of  assembly,  the  principles  of  the  common  law  must  be  resorted  to,  and  they 
will  never  fail,  if  properly  understood,  to  conduct  to  a  safe  and  sure  result"  2 
Penn.  Black.  390.(a) 

y.  All  criminal  prosecutions  are  carried  on  in  the  name  of  the  commonwealth, 

Sptid  ostensibly  at  the  expense  of  the  several  counties  in  which  the  crimes  are  alleged 

to  have  been  committed.     It  therefore  becomes  the  justices,  as  fiiir  as  in  them  lies, 

\to  prevent  the  name  of  the  commonwealth  from  being  used  as  an  engine  to  gratify 

>^rivate  malice,  rather  than  an  instrument  to  promote  ^Hhe  peace  and  dignity  of  the 

^commonwealth."    They  should  discourage  all  criminal  prosecutions  of  a  trivial  na- 

>^ture.     The  magistrate,  who,  from  selfish  considerations,  encourages  the  angry  and 

\ireven^eful  passions,  is  a  nuisance  in  his  neighborhood,  and  the  earliest  occasion 

ishoula  be  taken  to  make  him  feel  the  force  of  public  opinion  by  his  removal  from 

;5J  office. 

No  warrant  should  issue  on  the  oath,  or  affirmation,  of  any  person  who  is  dis- 
^^ualified  by  nature,  by  opinion  or  crime,  from  being  hea^rd  as  a  witness,  in  support 
of  the  charge,  when  brought  before  a  court  and  juiy.  A  prosecution  once  instituted 
t  is  not  in  the  power  of  the  prosecutor  to  withdraw,  at  his  pleasure.  He  is  only  a 
A  witness  on  the  part  of*the  commonwealth.  The  offender,  having  heard  the  evideooe, 
N  before  the  justice,  often  becomes  alarmed  as  to  the  consequences  of  his  offence,  and 
^  frequently  moves  everything  in  his  power  to  put  an  end  to  the  prosecution.  This 
must  not  be  permitted,  by  the  justice,  when  the  public  interest  is  at  stake  and  re- 
quires the  prosecution  of  the  accused.  It  is  a  criminal  offence  to  compound  a 
felony,  and  any  contract  made,  or  security  given,  in  consideration  of  dropping  a 
criminal  prosecution,  or  rappressing  the  evidence  on  the  part  of  the  commonwealth, 
is  invalid.  It  is  punishable  for  a  man  to  receive  even  his  own  goods  which  hid 
been  stolen,  under  a  promise  not  to  prosecute. 

The  only  exception  to  these  genend  principles,  in  Pennsylvania,  is  contained  in 
the  9th  section  of  the  Code  of  Criminal  Procedure,  which  provides  that  in  all  cases 
where  a  person  shall,  on  the  complaint  of  another,  be  bound  by  recognisanoe,  or 
committed  for  an  assault  and  battery,  or  other  misdemeanor,  to  the  injury  and 
damage  of  the  party  complaining,  and  not  charged  to  have  been  done  with  intent 
to  commit  a  felony,  or  not  being  an  infiunous  crime,  and  for  which  there  shall  also 
be  a  remedy  by  action,  if  the  party  complaining  shall  iq)pear  before  the  magistrate, 
and  acknowledge  to  have  received  satisfaction  for  such  injury  and  damage,  it  shall 
be  lawful  for  the  magistrate,  in  his  discretion,  to  discharge  the  recognisance  which 
may  have  been  taken  for  the  appearance  of  the  defendant,  or,  in  case  of  committal, 
to  discharge  the  prisoner,  upon  payment  of  costs.  This  section,  however,  does  not 
extend  to  any  assault  and  oattery,  or  other  misdemeanor,  committed  by  or  on  any 
officer  or  minister  of  justice.  The  authority  of  the  justice  in  these  oases  is  a  trust 
of  much  importance.  It  should  be  exercised  with  prudence,  and  a  regard  not  only 
to  the  feelings  of  the  complainant  and  defendant,  but  with  strict  attention  to  toe  < 
public  weal. 

The  right  to  a  preliminary  hearing  before  a  magistrate,  on  a  criminal  charge,  ia 
a  fundamental  one,  of  which  the  accused  cannot  be  deprived,  by  sending  a  biU 
before  the  grand  jury  in  the  first  instance ;  the  only  exceptions  are  cases  of  viola* 
tioDS  of  the  revenue  laws,  and  of  innovations  upon  the  peace  and  good  order  of 
society,  where  there  are  no  private  prosecutors.     2  Luz.  fjog.  Obs.  409. 

(a)  In  Erie  and  YenaDgo  coanties,  justices  of  suits.    Any  judgment  rendered,  under  sndi 

are  prohibited,  by  statute,  from  keeping  their  circumstances,  is  To:d,  and  will  be  reversed, 

offices  in  the  same  room  with  an  attorney,  or  with  costs,  on  certiorari.    Purd.  1574. 
person  engaged  in  the  prosecution  or  defence 
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If  a  justice  of  the  peace  see  a  felony  or  breacli  of  the  peace  committed,  he  may 
either  arrest  the  party  offending,  or  order  any  other  person  to  take  him  into  custody. 
This  is  a  power  which  requireVto  be  cautiously  exercised,  and  only  in  cases  of  ne- 
cessity. He  should  be  careful  never  to  assume  the  exercise  of  a  doubtful  authority, 
nor  exercise  in  a  hesitating  or  doubtful  manner  the  authority  with  which  he  is  cer- 
tainly invested. 

A  justice  may  refuse  to  issue  a  warrant,  if,  upon  deliberate  consideration,  he  shall 
come  to  the  conclusion  that  it  ought  not  to  issue.  He  must  be  honest  and  fearless, 
and  have,  in  the  language  of  Dalton,  o.  6,  a  '*  stout  and  upright  heart,  and  clean 
and  oncorrupted  hands,"  not  fearing  to  offend,  nor  lending  himself  or  his  office  to 
evil-minded  persons,  but  holding  the  balance  even  between  the  parties  and  the  com- 
monwealth. Pursuing  such  a  course,  he  need  apprehend  no  injury,  and  he  may  be 
a&sared  much  good  will  result  ^m  his  official  conduct 

If  he  shall  be  satisfied  that  a  warrant  ought  to  issue,  let  it  issue  forthwith,  and  be 
put,  for  service,  into  the  hands  of  a  constable,  or  some  other  trusty  person.  It  is 
always  better  to  place  the  warrant,  for  service,  in  the  hands  of  a  constable,  than 
in  those  of  a  private  person.  The  officer  is  to  be  presumed  to  know  his  powers  and 
duties,  and  he  has  been  legally  Qualified  to  discharge  them  with  fidelity.  Such 
qualifications  may  not  reasonably  be  expected  in  private  persons.  It  is,  however^ 
if  necessary,  in  the  power  of  a  justice  to  appoint  a  private  person  to  serve  a  criminal  ^ 
warrant,  although  it  does  not  appear  that  he  can,  although  a  constable  may,  depute 
a  private  person  to  serve  a  civil  warrant.  It  must  be  directed,  as  the  law  requires, 
to  a  constable. 

VI.  The  name  of  the  party  to  be  apprehended  should,  if  known,  be  correctly 
stated  in  the  warrant.  If  his  name  be  not  known,  he  should  be  described  with  as 
much  certainty  and  precision  as  the  case  will  allow ;  thus — '<  Take  the  body  of  a 
short,  fat,  white  man,  in  his  shirt  sleeves,  with  a  straw  hat  on,  driving  a  hackney 
carriage.  No.*  774."  A  warrant  to  apprehend  a  person  to  he  painted  out,  or  a  person 
suspected,  without  naming  or  describing  an^  person  in  particular,  is  ^legal  and  void 
from  its  uncertainty.  Such  a  warrant  should  never  issue,  and,  if  issued,  should 
never  be  served.  No  officer  or  other  person,  is  bound  to  serve  a  process  which  car- 
ries its  illegality  on  its  face.  The  justice  should  never  permit  any  person  to  insert 
a  name,  or  presume  to  describe  a  person  on  a  warrant.  The  authority  vested  in  the 
justice  is  only  vested  in  him.  It  is  not  in  hb  power,  on  this  or  any  other  occasion, 
to  appoint  a  deputy. 

The  warrant  should  clearly  state  the  offence  charged,  but  it  is  immaterial  whether 
it  be  stated  in  technical  lan^age,  or  in  the  language  of  the  witness.  The  warrant 
will  be  good  whether  it  shaU  charge  the  offender  C.  D.  "  with  having  committed  an 
aj>^ult  and  battery  on  the  said  A.  B.,"  or  with  '^  having  with  a  piece  of  wood,  or 
other  hard  substance,  struck  the  said  A.  B.  on  the  head  and  cut  }nmJ'  All  that 
is  necessary  is,  that  the  warrant  shall,  with  sufficient  clearness,  make  known  the 
nature  of  the  offence  charged  and  the  person  who  is  charged  with  having  commit- 
ted it. 

A  criminal  warrant  should  be  issued  on  the  oath  or  affirmation  of  one  or  more 
Qualified  persons ;  it  should  be  under  the  hand  and  seal  of  the  justice,  and  set  forth 
the  day  and  year  on  which  it  was  granted.  The  style  of  the  warrant,  as  well  as 
<<  of  all  process,  shall  be.  The  Commonwealth  of  Pennsylvania."  Constitution  of 
Pennsylvania,  Art.  V.  §  11.  The  warrant  continues  in  force  until  it  is  fililly  exe- 
cuted; although  the  practice  is  to  make  it  returnable  forthwith.  By  an  act  of 
assembly  passed  16  April  1829,  and  re-enacted  by  the  revised  code  of  criminal  pro- 
cedure of  1860,  the  practice  of  backing  warrants  has  been  sanctioned  and  regulated. 

All  persons,  without  distinction,  are  subject  to  arrest  when  accused  of  a  criminal 
offence;  of  treason,  felony  or  breach  of  the  peace.  The  exemptions  from  arrest 
which  exist  in  civil  cases  have  no  existence  in  criminal  ones.  Thus,  married  \ 
women,  freeholders,  minors,  every  one  who  is  charged  with  having  offended 
against  the  law,  broken  the  peace,  or  subjected  him  or  herself  to  punis^ent  for  a 
crime  alleged  to  have  been  by  them  committed,  are  liable  to  be  apprehended  ;  the 
necessary  oath  or  afikmation  having  first  been  made,  and  the  necessai^procei^s,  bv 
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the  justice,  having  been  issued. 
Sundays  or  in  the  night-time.(a) 


Arrests  on  criminal  warrants  may  be  made  on 


YII.  The  accused  being  brought  before  the  magistrate,  he  may,  after  the  exami- 
nation of  witnesses,  discharge  the  prisoner,  take  bail,  or  commit  him  for  trial;  or, 
he  may  take  bail,  or  commit  him  for  a  further  hearing,  before  himself  (6*)  '*  Where 
a  justice  has  authority  to  inquire  into  an  offence,  and  commit  the  prisoner,  hold 
him  to  bail  or  discharge  him,  as  circumstances  may  require,  he  may  take  a  recog- 
nisance for  his  appearance  before  him,  from  time  to  time,  pending  the  examination. 
And  the  condition  of  such  a  recognisance  is  not  fulfilled  by  the  appearance  of  the 
accused,  if  he  abscond  during  the  examination."    6  S.  &  R.  427.     But,  it  seems,  a 


C 


^  (a)  In  the  case  of  Bailey  v,  SimfMon,  the 
district  conrt  for  the  city  and  county  of  Phila- 
delphia determined,  on  the  23d  March  1850, 
*'  that  a  warrant  issued  by  an  alderman  for 
obtaining  goods  by  false  pretences,  cannot  be 
executed  on  Sunday;  that  the  execution  of 
such  a  warrant,  on  that  day,  is  void  by  the  act 
of  1705,  and  the  person  executing  it  becomes 
a  trespasser,  and  liable  to  an  action  for  false 
imprisonment."  MS.  This  decision  renders 
expedient  an  inquiry  into  the  right  of  an  offi- 
cer to  execute  a  criminal  warrant  for  a  mis- 
demeanor not  involving  an  actual  breach  of 
the  peace,  upon  Sunday.  The  act  of  1705  pro- 
vides, that  '*no  person  or  persons,  upon  the 
first  day  of  the  week,  shall  serve  or  execute, 
or  cause  to  be  served  or  executed,  any  writ, 
precept,  warrant,  order,  judj^nent  or  decree, 
except  in  cases  of  treason,  felony  or  breach  of 
the  peace;  but  the  serving  of  any  such  writ, 
precept,  uHxrrant^  order,  judgment  or  decree 
shall  be  void  to  all  intents  and  purposes  what- 
soever; and  the 'person  or  persons  serving  or 
executing  the  same,  shall  be  as  liable  to  the 
suit  of  the  party  grieved,  and  to  answer  dam- 
ages to  him  for  doing  thereof,  as  if  he  or  they 
had  done  the  same  without  any  writ,  precept, 
warrant,  order,  judgment  or  decree  at  all." 
Purd.  924.  This  act  is  an  exact  transcript  of 
the  statute  of  29  Car.  II.,  c.  7,  which  has 
received  a  judicial  construction  in  several 
reported  decisions ;  and  the  exemption  from 
arrest  is  contained  in  similar  terms  to  the  con- 
stitutional provision  that  senators  and  repre- 
sentatives "  shall  in  all  cases,  except  treason, 
felony  and  breach  of  the  peace,  be  privileged 
from  arrest  during  their  attendance  at  the  ses- 
sion of  their  respective  houses,  and  in  going 
to  and  returning  from  the  same."  The  like 
privilege  is  enjoyed  by  members  of  parliament 
in  Great  Britain.  1  Bl.  Com.  166.  In  The 
King  V.  Wilkes,  Lord  Camden  delivered  the 
unanimous  judgment  of  the  court  of  common 
pleas,  that  a  libel  is  not  a  breach  of  the  peace, 
and  that  a  member  of  parliament  is  not  liable 
to  arrest  by  reason  of  having  been  convicted 
of  that  offence.  2  Wils.  151.  (See  also  1  S. 
&  R.  as  I.)  Very  soon  afterwards,  however, 
it  was  resolved  by  both  houBcs  of  parliament, 
that  the  writing  and  publishing  seditious  libels 
was  not  entitled  to  privilege.  1  Bl.  Com.  166. 
In  Hawkins  r.  Packman,  the  court  of  King's 
Bench  discharged  a  man  upon  motion,  who 
had  been  arrested  upon  a  Sunday  under  an 
attachment  for  non-payment  of  costs.  2  Ridg. 
P.  C.  309,  n.  And  in  Osborne  v.  Carter,  a 
defendant  taken  on  a  capias  tUlagatum,  on  a 
Sunday,  was  discharged.  Barnes  319.  So, 
an  arrest  on  that  day,  on  a  commission  of 


rebellion,  out  of  the  exchequer  of  pleas,  it    ' 
illegal.     Impey  on  Sheriff,  81.    And  see  24 
Eng.  L.  &  £q.  146.    None  of  these  cases, 
however,  with  ihe  exception  of  that  in  2  WUs. 
151,  were  indictable  ofiences,  and  in  opposi-    i 
tion  to  that  authority,  we  have  the  opinion  of 
Lord  Holt,  in  Cecil  v.  Nottingham,  who  said 
in  reference  to  an  arrest  on  Sunday  under  an    | 
attachment  for  contempt—*'  Suppose  it  were  a    I 
warrant  to  take  for  forgery,  perjury,  &c.,  shall 
they  not  be  served  on  Sunday  ?   And  shall  not    \ 
any  process  at  the  king's  suit,  be  served  on    ' 
Sunday  ?     Sure,  the  Lord's  day  ought  not  to 
be  a  sanctuary  for  malefactors  ;  and  this  par- 
takes of  the  nature  of  process  upon  an  indict- 
ment."    12  Mod.  348.     So,  one  may  be  taken    ' 
on  Sunday  upon  an  escape-warrant.     2  Salk. 
626.     6  Mod.  95.     1  Atk.  55.     2  Ridg.  P.  C. 
289.     Cas.  temp.  Hardw.  102.     And  Sir  Wil- 
liam Blackbtoke  says,  "it  seems  to  have 
been  understood  that  no  privilege  of  parlia- 
ment was  allowable  to   the  members,  their 
families  or  servants,  in  any  crime  whatsoever ; 
for  all  crimes  are  treated  by  tJie  law  as  being  4 
contra  pacem  domini  regis.    And  instances  have  J 
not  been  wanting  wherein  privileged  persons    i 
have  been  convicted  of  misdemeanorSf  and  ood- 
mitted,  or  prosecuted  to  outlawry,  even  in  the 
middle  of  a  session;  which  proceeding  has 
afterward  received  the  sanction  and  approba- 
tion of  parliament."     I  Bl.  Com.  166.    Cas. 
temp.  Hardw.  103,  n.    Willes  459.     1  Tidd'i 
Pr.  191.    The  weight  of  authority,  Aervfore,  ^ 
appears  to  be  decidedly  in  favor  of  the  right 
to  make  an  arrest  on  Sunday  for  any  crime, 
although  not  involving  an  adual  breadi  of  the 
peace  ;  and  accordingly,  the  court  of  oommoa 
pleas  of  Bucks  county  decided,  in  1839,  that 
a  warrant  of  arrest,  on  a  charge  of  malicious 
miwchief,  could  be  executed  on  Sunday,  and 
was  not  rendered  unlawful  by  the  act  of  1705. 
Haz.  U.  S.  Reg.,  Oct.  1839,  p.  263.    See  also 
Dalt.  Just.  9,  ch.  3.     ]  S.  &  R.  351,  352. 

(6)  The  act  23  February  1870  provides  that 
when  any  one  is  arrested  on  a  warrant  or  bail- 
piece  in  any  criminal  case  in  which  a  justice 
of  the  peace  would  by  existing  laws  be  allowed 
to  take  recognisance  of  bail  for  his  appearance 
to  answer  the  offence  or  crime  complained  of, 
the  officer  or  person  making  the  arrest  may 
take  the  accused  before  a  justice  and  have  hifli 
released  on  the  requisite  security  being  given ; 
and  his  return,  when  properly  made,  shall 
exonerate  him  from  further  liability.  Tla 
title  of  this  act  is,  *<  An  act  to  anthoriie  jos- 
tices  of  the  peace  to  take  reoogniaances  of 
bail,  in  certain  cases,  in  Crawford  eomtjf;^ 
but  the  enacting  clause  is  a  general  one. 
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oommitting  magistrate  has  no  right  to  detain  a  prisoner  for  examination  for  a  longer 
period  than  three  days,  unless  under  extraordinary  circuniBtanoes.  1  Hale's  P.  C. 
685.    Ibid.  120.     Cro.  EUi.  829.     1  U.  S.  Law  Mag.  101.     16  Eng.  L.  &  Eq.  603. 

As  little  time  should  be  permitted  to  elapse  before  a  final  decision  is  made,  by  the 
magistrate,  as  is  consistent  with  a  due  adminbtration  of  justice.  The  magistrate 
may,  verbally,  direct  the  constable  to  detain  the  prisoner  until  he  can  make  out  his 
mittimus.  The  justice  has  authority  to  cause  to  come  before  him  all  persons  who 
he  has  reason  to  believe  may  be  material  witnesses  for  the  commonwealth,  or  the 
defendant,  in  whose  presence  the  witnesses  should  be  examined.  In  the  language 
of  the  constitution  of  Pennsylvania,  ^'  the  accused  hath  a  right  to  be  heard  by  him- 
self and  his  counsel ;"  "  to  demand  the  nature  and  cause  of  the  accusation  against 
him,"  and  "  to  meet  the  witnesses  ybce  to /ace" 

There  is  no  disqualification  on  the  ground  of  relationship  between  the  accused 
and  the  witneas,  save  only  that  of  husband  and  wife.  Th^  may  not  testify  for  or 
against  each  other,  savej  only,  when  they  are  themselves  the  party  threatened  or 
injured,  and  so  threatened  or  injured'  by  ihe  husband  or  the  wire  against  whom 
they  appear  as  a  witness.  From  the  necessity  of  the  case,  the  complainant  is  per- 
mitted to  be  examined  as  a  witness. 

When  the  accused  is  brought  before  the  justice,  he  should  be  informed  that  he 
is  neither  bound  to  confess  his  guilt,  nor  to  accuse  himself.  To  induce  him  so  to 
do,  by  promises  or  threats,  is  as  unbecoming  as  it  is  unjust  Neither  the  prose- 
eator,  nor  the  officer,  who  has  him  in  custody,  should  be  permitted  to  use  anv  influ- 
ence to  induce  or  to  betray  him  into  a  confession.  A  confession  so  obtained,  b,  in 
itself,  of  no  value ;  it  is  not  even  admissible,  as  evidence,  on  the  trial  of  the  party. 

The  duty  of  a  justice  of  the  peace,  when  the  accused  is  brought  before  him,  is 
thus  stated  by  Lord  Hale,  (vol.  i.  p.  583.)  <'  Lastly,  what  is  to  be  done  after  the 
warrant  is  served,  and  when  the  person  accused  is  brought  before  the  justice  there- 
upon f 

"  If  there  be  no  cause  to  commit  him,  found  by  the  justice,  on  examination  of 
the  fact,  he  may  discharge  him. . 

'^  If  the  case  be  bailable,  [before  him,]  he  may  bail  him. 

"  If  he  has  no  bail,  or  the  case  appears  not  to  be  bulable,  he  must  commit  him. 

**  And  being  either  bailed  or  committed,  he  is  not  to  be  discharged,  till  he  be 
convicted,  or  acquitted,  or  delivered,  by  proclamation." 

The  power  to  take  recognisances  for  the  appearance. of  parties  accused  of  crimi- 
nal o&nces,  was  expressly  conferred  on  justices  of  the  peace  by  the  act  of  1722, 
which  provided  that  they  should  have  full  power  and  authority  to  tak^  all  manner 
of  recognisances  and  obligations,  as  any  justice  of  the  peace  of  Great  Britain  may, 
can  or  usually  do.  And  this  power,  except  in  cases  of  certain  heinous  crimes,  is  con- 
tinued to  them  by  the  7th  section  of  the  Code  of  Criminal  Procedure.   Purd.  250. 

If  the  magistrate  take  bail,  it  must  be  for  the  appearance  of  the  accused  at  th€t 
next  term  of  the  court,  to  answer  the  charge  preferred  against  him.  But  if  he 
commit,  in  defeiult  of  bail,  it  is  not  for  trial  at  any  particular  term  of  the  court.  And 
in  such  cases,  the  prisoner  may  be  brought  to  trial  immediately,  if  the  court  be  then 
in  session.  There  is  no  reason,  on  the  one  hand,  why  a  prisoner  should  not  be  enti- 
tled to  a  trial  during  the  term  at  which  he  is  committed,  and  as  speedily  as  the 
business  of  the  court  will  permit;  nor,  on  the  other  hand,  why,  if  witnesses  be 
present  and  ready  to  testify,  the  case  must  be  postponed  until  a  succeeding  term, 
when  the  postponement  is  not  necessary  to  enable  the  defendant  to  prepare  his  case. 
Commcmwealth  v.  Hart,  Q.  S.  Phila.  1858. 

Vill.  "  An  attorney  has  no  right  to  interfere  as  advocate,  or  otherwise,  for  or 
against  a  prisoner,  charged  before  a  magistrate  with  felony  or  indictable  misde- 
meanor; indeed  he  has  no  right  even  to  be  present ;  for  this  being  merely  a  preliminary 
proceeding,  to  ascertain  whether  there  are  sufficient  grounds  for  sending  &e  prisoner 
to  his  trisJ  before  a  jury,  it  is  similar  to  the  inquiry  before  the  grand  jury,  and  no 
person  has  a  right  to  interfere,  nor  is  the  justice's  room,  upon  such  an  occasion, 
deemed  an  open  court  1  B.  &  C.  87.  The  justices  may,  and  frequently  do, 
allow  attorneys  to  act  for  the  prisoner  or  prosecutor,  and  even  sometimes  allow  a 
case  to  stand  over  until  the  prisoner's  attorney  is  in  attendance,  but  this  must  be 
ooDsidered  a  matter  of  courtesy;  not  of  right."  Arch.  Justice  of  Peace.     The  9th 
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article  of  the  Declaration  of  Bights,  contained  in  the  Constitution  of  PennsjlTsnia, 
declares,  that  "  in  all  criminal  prosecutions,  the  accused  hath  a  rigJu  to  be  heard  by 
himself  and  his  counsel."  But  it  has  not  been  decided  by  our  courts,  and  is  ex- 
tremely doubtful,  whether  this  provision  applies  to  a  preliminary  hearing  before  a 
committing  magistrate.  It  would  appear,  from  the  context,  to  apply  only  to  trials 
before  a  court  having  authority  to  convict  of  the  offence  charged. 

It  too  frequently  happens  that  magistrates  bind  over  or  commit,  without  haviog 
given  the  question  of  guilt  or  innocence,  that  grave  consideration  to  which  it  is 
entitled.  This  is  sometimes  done  under  the  idea,  that  such  binding  over  will  bat 
slightly,  if  at  all,  affect  the  interest,  or  the  character,  of  the  accused.  This  is  acting 
upon  mistaken  principles.  No  man  can,  after  a  hearing,  be  called  upon,  bj  a  jus- 
tice, to  give  bail  for  his  appearance,  to  answer  to  a  criminal  charge,  without  having 
liis  character,  in  some  measure,  tainted ;  and  the  taint  will  be  faint  or  deep,  accord- 
ing to  the  nature  of  the  charge^  and  the  general  business  character  of  the  committing 
magistrate. 

No  magistrate  can  legally  bind  over  any  person  or  persons,  chareed  with  a  erimi- 
nal  offence,  without  probable  cause  being  either  admitted  or  conceded  bj  the  party 
or  parties  defendant,  or  its  existence  being  proved  on  oath,  by  the  person  or  persona 
making  the  charge.  The  necessary  prerequisite  for  binding  over,  is  probable  caose 
for  the  act,  and  a  magistrate  cannot  know  of  the  fact,  without  its  admission,  or  dne 
proof  Vaux's  Dec.  13.  In  all  cases  where  it  is  clear  from  the  evidence  adduced 
on  a  primary  hearing,  that  the  party  has  committed  the  offence  of  which  he  stands 
charged,  or  where  there  is  good  reason  to  believe  he  has  committed  the  offence;  pr 
where,  from  all  the  facts  in  the  case,  there  is  reasonable  doubt  as  to  his  having 
committed  the  offence  or  not/  the  justice  holding  the  primary  hearing,  under  any 
of  these  circumstances,  must  bind  the  party  over  to  be  tried  by  a  jury.  The  right 
of  an  accusing  party  to  go  before  a  court  and  jury  with  his  complaint  and  his  evi- 
dence, that  it  may  be  sustained  and  the  party  punished  for  a  violation  of  law,  is 
equal  to  the  right  of  the  accused  party  to  seek  the  same  source  for  an  acquittal. 
Ibid.  28.  But  if  there  shall  not  have  been  such  evidence  as  would  warrant  a  jury 
in  finding  a  defendant  guilty,  it  would  be  wrong  for  a  judge  or  justice  to  send  such 
a  defendant  to  a  jury  for  trial.  United  States  v.  Hough,  Dist.  Court,  U.  S.,  22d 
April  1850,  Kane,  J. 

In  Philpot  V.  Bailey,  it  was  said  by  Mr.  Justice  Burnbide,  that  in  a  criminal 
case  a  magistrate  is  only  to  decide  whether  there  is  sufficient  evidence  to  hold  to 
bail,  but  he  ought  to  hear  the  defendant's  evidence  of  matters  which  could  be  easily 
explained,  if  the  accused  were  allowed  to  offer  testimony.  The  practice  ought  to 
be  so  moulded  that  the  magistrate  could  hear  and  judge  of  the  reasonableness  of 
the  defendant's  explanations.  At  the  same  time,  he  ought  not  to  try  the  case,  but 
to  moderate  the  rule  in  accordance  with  justice.  Court  of  Nisi  Prius,  9th  April  1850. 
He  may  examine  witnesses  who  were  present  at  the  time  when  the  offence  is  said 
to  have  been  committed,  to  explain  what  is  said  by  the  witnesses  for  the  prosecu- 
tion. 2  W.  C.  C.  80.  Evidence  may  be  heard  for  the  defendant  where  it  is  of  . 
that  positive,  absolute  and  convincing  kind,  that  it  leaves  no  doubt  of  his  inno- 
cence ;  but  if  it  merely  tend  to  throw  doubt  upon  the  case,  and  impose  the  duty  of 
deliberation  and  comparison  on  the  magistrate,  it  must  be  rejected.  Thus,  although 
it  is  the  duty  of  a  committing  magistrate  to  determine  the  credibility  of  the 
witnesses  for  the  prosecution,  from  the  character  of  the  testimony  and  from  con- 
flicting evidence ;  yet  he  has  no  authority  to  hear  evidence  directly  to  impeach 
the  credibility  of  the  prosecutor's  witnesses.  He  has  no  power  to  find  the  facts, 
but  only  to  determine  whether  there  be  probable  cause  to  put  the  defendant  on  his 
trial ;  and  if  his  guilt  or  innocence  be  doubtful,  he  should  be  held  to  answer.  6 
Pittsburgh  Leg.  J.  37.(a) 

(a)  The  3d  section  of  the  act  of  13th  April  section  is,  in  terms,  a  general  law,  hot  it  is 
1867  provides  that  in  all  cases  of  arrest  upon  contained  in  an  act  relating  "  to  the  jurisdie- 
warrant,  of  any  person  charged  with  any  crime  tion  of  justices  of  the  peace,  mayor  and  bor- 
of  a  grade  of  which  the  court  of  quarter  sea-  gesses  in  Erie  county;"  whether  its  proristons 
sions  has  jurittdiction,  the  defendant,  upon  the  are  operative  beyond  that  county  is  extremely 
preliminary  hearing  before  the  magistrate,  doubtful.  It  ought  to  retseive  a'judicial  inter- 
may  subposna,  and  produce  and  examine,  wit-  pretation.  Digitized  by  CjOC 
nesses  in  his  or  her  behalf.    Purd.  1574.    This  ^ 
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Tliese  are  some  of  the  hiffk  and  important  duties  whicli  appertain  to  the  office 
of  an  alderman,  or  justice  of  the  peace,  in  criminal  cases.  It  would  be  difficult  for 
anj  man,  however  delicate  and  correct  may  be  his  feelings,  or  his  respect  for  the 
feelings  of  others,  or  however  sound  may  be  his  judgment,  or  extensive  his  know- 
I'.'d^  of  the  world,  to  make  any  reasonable  estimate  of  what  would  be  the  solemnity 
of  his  filings,  or  his  deep  sense  of  responsibility,  if  called  upon  to  fill  the  office 
of  a  justice  of  the  peace,  when  citizens,  who  have,  up  to  the  time  they  are  brought 
before  him,  sustained  high  and  general  characters  for  integrity  and  honor,  are 
note  arraigned  before  him,  and  charged  with  offences  of  the  deepest  dye  I  The 
duties,  which  then  devolve  upon  the  magistrate,  reauire  all  his  collectedness  of 
mind  and  independence,  to  carry  him  through,  with  tne  dignity  and  firmness  which 
hiB  station  demands. 

IX.   PbOOIEDINQS  in  the  office  of  a  justice  of  the  peace,  or  ALDERMAN;  IN 

A  CRIMINAL  CASE. 

Tbx  Common  wealth  or  Pinnstltania  ) 

V.  \ 

Jamis  Crib.  ) 

Nov.  14,  1860,  3  o'cloct,  P.  M.  Georee  Jones  complains  to  the  alderman,  that  James 
Crib  had  assaulted  and  beat  him,  and  asks  that  a  warrant  may  issue  to  have  him 
apprehended. 

Alderman, — ^You  mast  make  your  complaint  under  oath,  or  I  cannot  issue  a  warrant. 
The  constitution  provides  that  no  orimmal  or  search-warrant  shall  issue,  unless  the 
application  is  supported  **  by  oath  or  affirmation."    Jones, — I  am  ready  to  do  so. 

Alderman,  (administering  an  oath.j — You  do  swear  that  you  will  true  answers  make  to 
such  questions  as  I  shall  ask  vou.    Answer, — I  do. 

Alderman, — Did  James  Crib  commit  on  you  an  assault  and  battery  ?  Jones. — He  did ; 
in  the  presence  of  Patrick  Ward  and  John  Smith. 

Alderman, — You  had  better,  if  convenient,  have  one  or  both  of  them  here  at  the  hearing. 
Jones. — I  do  not  think  they  will  come  without  a  subpoena. 

Alderman, — I  should  not  know  at  what  time  to  require  their  attendance,  as  I  do  not 
know  at  what  time  the  constable  may  arrest  him.  If,  however,  their  testimony  shall  be 
found  necessary,  the  defendant  may  be  held  to  bail,  and  a  time  fixed  for  another  hearing. 
Thfo  subpoenas  may  issue,  and  you  can  have  your  witnesses  present  Where  will  the 
constable  find  James  Crib  ?     Constable. — I  know  Crib.    I  think  I  can  soon  find  him. 

The  alderman  issues  the  warrant,  and  delivers  it  to  the  constable,  who  says :  I  expect 
to  have  him  here  at  four  o'clock  this  afternoon. 

Same  day,  alderman's  office,  4  o'clock,  p.  m. 

Constable, — I  have  here  the  body  of  James  Crib,  as  I  am  commanded  in  thb  warrant 
If  the  alderman  is  at  leisure  to  hear  the  case,  the  complainant  is  here. 

Alderman. — I  am  ready.  You,  Qeorge  Jones,  do  swear  that  the  evidence  you  will  give 
shall  be  the  truth,  the  whole  truth,  and  nothing  but  the  truth.    State  your  complaint. 

Jones. — I  was  going  down  Eighth  street,  above  Market,  this  morning,  when  James  Crib, 
thifl  man,  ran  across  the  street,  from  John  Grog's  tavern.  He  appearod  intoxicated,  and 
rushing  up  to  me,  with  his  fist  doubled,  swore  that  if  I  did  not  cry  out  "  Hurrah  for  the 
Mayor  I"  be  would  lick  me.  I  said  I  would  not  cry  out  any  such  thing.  He  then  struck 
me  on  the  face  with  his  fist,  and  knocked  me  down.  When  I  got  up,  he  made  at  me  to 
strike  me  again,  but  I  caught  hold  of  him,  and  held  him  until  some  men  came  and 
separated  us. 

Alderman,  (to  Crib.) — ^You  may  ask  him  any  questions  you  think  proper. 

Crib. — At  what  hour  was  it  tliat  you  say  you  saw  me  this  mommgt  Jones. — About 
10  o'clock. 

CW6.— Who  was  with  you  T    Jones, — No  one. 

Crib. — ^Was  anybody  with  you  ?    Jones, — No. 

CVi6.— Where  were  you  going?    Jones. — To  my  shop  in  Pecatur  street. 

Crib. — ^Did  yon  not  call  out  to  me,  from  the  other  siae  of  the  street,  that  we  had  been 
beat  at  the  election  ?    Jones. — Yes.  I  did. 

Crib. — ^Did  not  yon  come  across  the  street  towards  me,  shaking  your  fist  ?  Jones, — Not 
till  vou  first  left  your  side  of  the  street,  and  came  toward  me,  threatening  me. 

Vrib. — Did  you  not  give  me  the  first  blow  ?  /onet.—- No ;  you  struck  me  first,  as  I  can 
prove  by  witnesses. 

CVi&.— What  witnesses  ?    Jones. — Patrick  Ward  and  John  Smith. 

Crib. — I  ask  that  these  witnesses  be  produced  and  examined,  before  further  procedingt* 
Jones, — I  have  no  objection. 

Aldarman. — I  adjourn  this  case  until  to-morrow  morning  at  9  o'clock.  James  Crib,  you 
must  find  bail,  in  |lOO,  for  your  appearance  at  that  hour,  at  this  office ;  and  that,  in  the 
mean  time,  you  will  keep  the  peace.    The  complainant  b  held  in  $50,  to  appear. 

Crib. — Amos  Carroll  would  bail  me,  if  he  was  here. 
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Alderman,  addressing  the  constable,  says :  Here  is  a  commitment  for  James  Crib ;  and 
they  both  leave  tha  office. 

Jones, — I  want  a  subpoena  for  Ward  and  Smith. 

Alderman  makes  out  a  subpoena,  returnable  Nov.  15,  9  o'clock,  ▲.  m  . 

Jones. — Will  it  do  for  me  to  serve  the  subpoena  myself?  Alderman. — ^Yes ;  you  have 
a  right  to  serve  the  subpoena  yourself. 

The  constable.  Crib  and  Carroll  return  to  the  office. 

Crib. — I  offer  Amos  Carroll  as  bail  for  my  appearance  to-morrow. 

Alderman^  (administers  an  oath  to  Carroll  to  make  true  answers  to  such  questions  at 
shall  be  asked  him.) — Are  yon  a  householder?  Carroll. — ^Yes;  I  keep  house  No.  75, 
North  Seventh  street. 

Alderman. — Are  you  worth  $100,  after  the  payment  of  all  your  debts  and  responsibili- 
ties ?     CarroU. — I  am. 

Alderman  notes  the  recognisance  on  his  docket,  which  was  in  the  common  form. 

Nov.  15,  1860,  9  o'clock,  ▲.  x.  Present,  Crib,  Patrick  Ward,  John  Smith,  Geo^ 
Jones. 

AldermaHf  (to  Jones.) — ^Are  your  witnesses  here?    Jones. — ^Yes.    Patrick  Ward. 

wi/d«rman.,  (administers  oath  to  Ward.) — State  what  you  saw  of  liie  struggle  between 
Jones  and  Cribb. 

Ward  states,  in  substance,  that  he  saw  Cribb  running  hastily  across  the  street,  towards 
Jones,  who  was  calling  out  something  to  him ;  that  he  saw  Cribb  instantly  strike  Jones 
with  his  fist,  on  the  face,  and  Jones  tell.  After  Jones  got  up  there  was  a  struggle,  and 
they  clenched  each  other.    Some  persons  came  up,  and  we  separated  them. 

Crib,  (cross-examines.) — Can  you  swear  that  I  struck  the  first  blow?  Ward. — ^The 
first  and  only  blow  I  saw  struck,  was  by  you. 

John  Smiik  sworn.    His  testimony  was  much  the  same  as  Ward's. 

Alderman. — Crib,  I  must  bind  you  over,  in  $200,  to  answer,  at  the  next  court  of  quarter 
sessions  for  the  county  of  Philadelphia,  on  a  charge  of  assault  and  battery.  Have  you 
any  bail  ?     Crib. — ^No. 

Alderman. — Then  I  must  commit  you. 

Makes  out  commitment. 

Crib. — I  suppose  Carroll  would  bail  me.^   He  is  outside  the  door. 

Alderman. — Get  him  here.  You  ought  to  have  mentioned  that  before  th^  commitment 
was  made  out,  and  saved  yourself  the  cost  of  the  commitment. 

Carroll  having  justified,  in  $200,  his  recognisance,  together  with  that  of  Crib,  is  taken 
by  the  alderman.    The  witnesses  are  all  bound  over,  in  |50  each,  to  appear  and  testify. 

Alderman's  office,  November  15,  1860. 

Enter  George  Jones,  (to  the  alderman.) — In  this  affair  1  think  1  was  too  hasty,  and 
should  be  willing  to  settle  the  matter  with  Crib.  He  is  a  good-natured  fellow ;  every- 
body says  he  is  never  quarrellous  except  he  has  been  drinking. 

Alderman, — In  a  matter  of  this  kind  I  have  authority  to  settle  it,  provided  such  is  iht 
desire  of  both  complainant  and  defendant.  Take  a  mend  with  you  and  call  on  Crib 
and  talk  the  matter  over,  and  should  you  agree  on  terms  of  settlement,  I  shall  be  pleased 
to  discharge  it  from  my  docket.  Inasmuch  as  you  think  you  have  been  hasty  in  the 
matter,  I  think  you  sboiud  pay  part  of  the  costs.  But  you  may  settle  that  as  you  and  he 
shall  agree. 

After  a  lapse  of  some  days,  Crib  and  Jones  come  to  the  alderman,  and  say  that  they 
have  agreed  to  settle  the  matter,  that  they  have  divided  the  costs,  and  desire  the  complaint 
to  be  dismissed. 

The  alderman  than  makes  the  following  entry  on  his  docket  which  is  ngned  by 
both,  viz : 

We,  the  complainant  and  defendant  in  the  above  case  having  agreed  to  settle  the  same, 
hereby  mutually  request  that  the  complaint  be  dismissed  and  all  proceedings  be  stayed. 

GlORQE  JONSS, 

James  Crib. 
Dismissed  accordingly,  November  18,  1860.  • 

X.  Of  the  election  and  qualification  of  justices. 
1.  3fode  of  Conducting  the  Election. 
The  qualified  voters  of  the  respective  wards,  boroughs  and  townships,  in  thw 
commonwealth,  shall,  in  the  year  of  our  Lord  eighteen  hundred  and  forty,  and 
whenever  by  this  act  it  becomes  necessary  thereafter,  at  the  times  (a)  and  places 
fixed  for  the  election  of  constables  in  the  said  wards,  boroughs  and  townships,  elect 
justices  of  the  peace  and  aldermen  as  follows :  for  each  township  shall  be  elected 
two  justices  of  the  peace ;  for  each  borough,  not  divided  into  wards,  shall  be  elected 
two  justices  of  the  peace;  for  each  ward  in  a  borough  shall  be  elected  two  josdees 

(a)  On  the  second  Tuesday  of  October,  by  act  17  April  1869,  {  15.    Ford.  1557. 
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oF  tlie  peace ;  for  each  ward  in  a  city  shall  be  elected  two  aldennen,  [except  in  the 
ci^  and  incorporated  districts  of  the  county  of  Philadelphia,  where  one  alderman 
sliall  be  elect^  for  each  ward ;]  (a)  and  such^lection  shall  be  held,  and  conducted 
in  the  mode  and  manner,  and  by  the  same  officers  and  persons,  as  the  constables* 
elections  are  held  and  conducted.  But  where  a  borough  forms  part  of  a  township 
in  ^which  it  is  situated,  the  qualified  voters  of  said  borough  shall  not  be  permitted 
to  ▼ote  for  justices  of  said  township,  nor  shall  the  qualified  voters  of  the  township 
be  permitted  to  vote  for  justices  of  said  borough.  Act  21  June  1839,  §  1.  Purd. 
589. 

When  a  borough  forms  part  of  a  township  or  townships,  composing  together  one 
general  election  district,  and  which  are  entitled  by  the  act  to  which  this  is  a  supple 
ment,  to  separately  elect  two  justices  of  the  peace,  it  shall  be  the  duty  of  the  judge 
&nd  inspectors  elected,  to  hold  the  general  and  township  elections  of  each  year^  to 
provide  a  separate  box  into  which  they  shall  put  the  tickets  voted  for  justices  of  the 
peace  for  said  borough ;  and  the  tickets  voted  for  justices  of  the  peace  by  the 
qualified  voters  of  the  township,  shall  have  the  word  '^Township''  written  or  printed 
on  the  outside ;  and  the  tickets  voted  for  justices  of  the  peace  by  the  qualified 
voters  of  the  borough  shall  have  the  word  "  Borough"  written  or  printed  on  the 
ontflide,  and  the  said  judge  and  inspectors  shall  count  the  votes  so  voted  for  justices 
of  peace  for  said  borough,  and  return  the  same  in  like  manner,  as  provided  for  in 
the  election  of  justices  of  the  peace  for  townships.  Act  7  March  1840,  §  1.  Purd. 
589. 

It  may  be  lawful  for  the  qualified  electors  of  any  township  that  is  or  may  here- 
after be  created,  to  elect  such  number  of  justices  of  the  peace  as  by  law  the  said 
township  may  be  entitled  to,  at  such  times  and  places  as  are  abeady  prescribed  by 
law.   Act  11  July  1842,  §  44.   Purd.  689. 

When  any  new  township  shall  be  erected  in  any  county  of  this  commonwealth, 
it  shall  be  lawful  for  the  court  of  quarter  sessions  of  the  proper  county  to  authorize 
the  citizens  of  said  new  township  to  hold  an  election  for  justices  of  the  peace,  and 
all  other  township  officers,  upon  such  notice  as  the  court  may  direct.  Act  5  April 
1849,  §32.   Purd.  589. 

Elections  under  this  act  shall  be  held  and  conducted  in  the  same  manner  and  by 
the  same  officers  who  are  or  shall  be  required  by  law  to  hold  and  conduct  elections 
of  constables  in  the  respective  wards,  boroughs  and  townships  in  this  commonwealth. 
Act  21  June  1839,  §  8.  Purd.  689. 

The  officers  and  other  persons  holding  and  conducting  such  election  for  aldermen 
and  justices  of  the  peace,  shall  make  true  duplicate  returns  of.  such  elections,  one 
of  which  returns  [shall  be  immediately  transmitted  by  mail,  by  the  proper  constable, 
to  the  governor,  and  the  other  return]  shall  be  handed  by  such  constable  to  the 
prothonotary  of  the  proper  county,  to  be  filed  in  his  office ;  and  the  said  prothono- 
tary  shall  forthwith  send  a  certified  copy  of  such  return  to  the  secretary  of  the 
commonwealth.   Ibid.  §  2. 

So  much  of  an  act  of  assemblv  as  requires  constables  to  send  copies  of  the  returns 
of  the  election  of  aldermen  and  justices  of  the  peace,  to  the  governor  of  the  oom- 
monweala^  is  hereby  repealed.  Act  13  April  1869,  §  2.   Purd.  689. 

2.   Contested  Elections. 

The  returns  of  the  elections  under  this  act  shall  be  subject  to  the  inquiry, 
determination  and  judgment  of  the  court  of  common  pleas  of  the  proper  county, 
upon  complaint  of  fi^^en  or  more  of  the  qualified  voters  of  the  proper  township, 
ward  or  borough,  of  an  undue  election  or  false  return,  two  of  whom  (6)  shall  take 
and  subscribe  an  oath  or  affirmation,  that  the  facts  set  forth  in  such  complaint  are 
true  to  the  best  of  their  knowledge  and  belief,  and  the  said  court  shall,  in  judging 
of  such  elections,  proceed  upon  tne  merits  thereof,(c)  and  shall  determine  finally 
concerning  the  same,  according  to  the  laws  of  this  commonwealth;  and  the  protho- 

(o)  So  much  of  the  oonBoUdation  act  of  the  2dd  and  24th  wards.   Purd.  689. 
2d  February  1854,  as  provided  that  there        (b)  It  is  not  sufficient  that  it  be  sworn  to 

shonld  be  but  two  aldermen  in  each  of  the  by  two  other  voters,  resident  in  the  ward.   2 

wards  of  the  city  of  Philadelphia,  was  repealed  P.  621. 


by  act  of  18th  April  1865,  as  to  the  21st,  22d,        (c)  See  2  P.  503. 
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aoiary  of  the  said  court  shall  immediately  certify  to  the  governor  the  decree  of  the 
said  court,  and  in  whose  favor  such  contested  election  shall  have  terminated,  and 
the  governor  shall  then  commission  such  person  in  whose  favor  such  contested  elec- 
tion terminated,  and  such  complaint  shall  not  he  valid  or  regarded  by  the  court, 
unless  the  same  shall  have  been  filed  within  ten  days  after  the  election  in  the  pro- 
thonotary's  office,  and  in  case  such  con(iplaint  be  filed  in  due  time,  the  pioUionotaiy 
shall  transmit  by  mail  immediately  to  the  governor  a  certified  copy  thereof,  and  in 
such  case  no  commission  shall  be  issued  until  the  court  shall  have  determined  aod 
adjudged  on  such  complaint  as  aforesaid.   Ibid.  §  3. 

All  contested  elections  of  aldermen  or  justices  of  the  peace  shall  be  tried  in  tbe 
courts  of  common  pleas,  according  to  the  provisions  of  the  act  to  which  this  is  a 
further  supplement ;  and  said  courts,  in  the  trial  of  such  contests,  shall  have  all  the 
powers  conferred  by  the  155th,  156th  and  157th  sections  of  the  act  entitled  "An 
act  relating  to  elections  of  this  commonwealth,  passed  the  2d  day  of  July  1839 ; 
but  no  proceeding  commenced  and  now  pending  in  the  courts  of  quarter  sessions 
shall  be  dismissed  by  reason  o^  the  passage  of  this  act,  but  the  same  shall  be  pur- 
sued to  completion,  with  like  power  and  effect  as  though  it  had  been  commenced  in 
the  court  of  common  pleas    Act  13  June  1840,  §  4.   Purd.  590. 

In  all  cases  where  the  election  of  justices  of  the  peace  shall  be  contested,  the 
justices  then  in  commission  shall  continue  to  exercise  and  discharge  the  duties  of 
tiieir  respective  offices,  until  their  successors  are  duly  commissioned  and  qualified. 
Act  15  April  1845,  §  21.  Purd.  590. 

In  all  oases  where  an  equal  number  of  legal  votes  has  been  or  shall  hereafter  be 
polled,  for  two  or  more  candidates  for  the  office  of  alderman  or  justice  of  the 
peace,  in  any  ward,  borough,  township  or  district,  so  that  the  said  officers  required 
by  law  shall  not  be  duly  elected,  or  where  any  election  shall  be  declared  void  by 
the  court,  it  shall  be  lawful  for  the  qualified  voters  of  such  ward,  borough,  town- 
ship or  district,  to  hold  another  election  for  the  choice  of  such  officer  or  officers  to 
fill  such  vacancy.  But  before  holding  the  same,  it  shall  be  the  duty  of  the  con- 
stable of  the  proper  ward,  borough,  township  or  district  to  give  notice  in  the  manner 
prescribed  by  law,  that  on  a  certain  day  mentioned  in  said  notice,  not  less  than 
twenty  nor  more  than  thirty  days  thereafter,  an  election  will  be  held  to  fill  snch 
vacancy ;  which  election  shall  be  held  and  conducted  in  the  mode  and  manner,  and 
by  the  same  officers  and  persons,  as  the  constables'  elections  are  held  and  con- 
ducted ;  and  at  the  same  place  and  between  the  same  hours,  and  be  subject  to  the 
like  inquiry  ^nd  judgment  of  the  court  of  the  proper  county,  as  aldermen  or  jus- 
tices elected,  under  the  provisions  of  the  act  to  which  this  is  a  ^ther  supplement : 
Provided  J  That  whJn  the  election  of  any  such  officer  shall  be  vacated  or  set  aside 
bv  a  decision  of  the  court,  the  said  court  shall  fix  the  time  of  holding  such  new 
election,  which  shall  not  be  less  than  twenty  days  thereafter.  Act  13  June  1840, 
§1.   Purd.  590. 

3.  Increasing  Number  of  Justices. 

If  the  qualified  voters  of  any  ward,  borough  or  township,  in  this  commonwealth, 
shall  desire  to  elect  more  than  the  number  of  justices  of  the  peace  or  aldermen, 
prescribed  by  this  law  for  such  ward,  borough  or  township,  such  qualified  voters 
may  at  the  times  and  places  of  holding  constables'  elections,(a)  express  such  desire 
and  consent  in  the  following  manner,  namely :  such  of  the  said  voters  as  are  in 
favor  of  electing  more  justices  or  aldermen,  shall  vote  tickets  labelled  on  the  out- 
side with  the  word  '^Justices"  or  <^  Aldermen,"  and  the  inside  of  such  tickets  shall 
contain  the  words  ''Increase  one"  or  '* Increase  two,"  as  they  may  desire,  and  such 
of  the  said  voters  who  are  opposed  to  the  election  of  more  justices  or  aldermen  shall 
vote  ticketa  labelled  ''Justices"  or  "Aldermen"  on  the  outside,  and  the  inside  of 
such  tickets  shall  contain  the  words  "  No  increase."  And  if  it  shall  appear  by  such 
election  that  a  majority  of  the  qualified  voters  within  such  ward,  borough  or  town- 
ship are  in  favor  of  electing  more  justices  or  aldermen,  then  such  additional  num- 
ber of  justices  or  aldermen  shall,  at  the  next  oonstables'  election  thereafter ,(a) 
be  elected  and  commissioned  in  the  same  manner  as  the  other  justices  or  aldermen 

(a)  On  the  second  Taesday  of  October,  by  act  17  April  1869,  {  15.    Purd.  1557. 
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are  under  this  act :  Provided^  That  no  election  shall  be  held  under  this  section 
unless  at  least  fifty  qualified  voters  of  the  proper  ward,  borough  or  township,  shall 
give  notice  in  writing  to  the  constable  thereof,  that  they  desire  to  vote,  at  the  next 
constables'  election  thereafter,  for  such  increase,  and  on  receiving  such  notice  the 
said  constable  shall,  by  at  least  ten  written  or  printed  handbills,  put  up  in  the  most 
public  places  in  said  ward,  borough  or  township,  at  least  twenty  days  before  said 
election,  give  notice  that  at  said  election  a  vote  will  be  taken  to  ascertain  whether 
the  qualified  voters  of  said  ward,  borough  or  township,  consent  to  the  election  of  a 
greater  number  of  justices  or  aldermen.  And  it  shall  be  the  duty  of  the  officers 
and  others  holding  such  election  under  this  section,  to  make  out  true  duplicate 
returns  of  the  same,  and  file  one  of  said  returns  in  the  office  of  the  prothonotary 
of  the  proper  county,  and  in  case  a  majority  of  the  voters  of  such  borough  or  town- 
ship are  in  favor  of  an  increase,  the  proper  constable  shall  immediately  transmit  by 
mail  to  the  governor  the  other  of  the  said  returns,  and  no  such  increase  in  any 
ward,  borough  or  township,  shall  exceed  two.   Act  21  June  1839,  §  4.   Purd.  590. 

4.  ElectioM  to  supply  Vacancies^  die 

If  any  vacancy  shall  take  place  in  any  ward,  borough  or  township,  by  the 
neglect  or  refusal  of  any  person  elected  to  accept  a  commission  within  six  months 
after  the  date  thereof,  or  by  death,  resignation  or  otherwise,  such  vacancy  shall  be 
eapplied  at  the  next  election,  and  the  election  to  supply  such  vacancy  shall  be  held 
and  conducted  in  the  same  manner  as  the  other  elections  for  justices  under  this 
act.(a)    Ibid.  §7. 

In  all  cases  of  the  creation  of  any  new  township,  borough  or  ward,  in  any  city 
or  county  of  this  commonwealth,  the  commissions  of  justices  of  the  peace  and  alder- 
men, within  the  respective  territories  out  of  which  such  town9hip,  borough  or  ward, 
hafi  been  or  may  be  created,  shall  continue  for  the  proper  township,  borough  or 
ward,  in  which  such  justices  or  aldermen  may  respectively  reside  for  the  balance 
of  the  official  term ;  and  any  deficiency  in  the  proper  number  of  aldermen  or  jus- 
tices of  the  peace  within  the  territories  of  either  of  such  new  divisions,  according 
to  the  number  allowed  to  each  township,  borough  and  ward,  by  the  act  of  the  2l8t 
day  of  June  1839,  shall  be  supplied  at  the  next  succeeding  elections  for  consta- 
bles in  the  said  township,  boroughs  and  wards.   Act  9  March  1846,  §  1.   Purd.  592. 

In  all  cases  where  a  township  has  been  divided,  so  as  to  leave  one  or  more  of 
the  justices  of  the  peace  of  said  township  in  a  new  township,  the  official  acts  of  said 
justice  or  justices  m  said  new  township  heretofore  done,  shall  be  held  to  be  as  good 
and  valid,  as  if  done  in  the  township  for  which  he  or  they  were  originally  elected. 
Act  16  July  1842,  §  28.  Purd.  592. 

If  in  any  ward  [of  the  city  of  Philadelphia]  the  term  of  any  alderman  or  justice 
of  the  peace  shall  expire  between  any  two  municipal  elections,  and  there  shall  not 
be  more  than  one  alderman  or  justice  of  the  peace  holding  over,  it  shall  and  may 
be  lawful  for  the  (qualified  voters  of  said  ward,  at  the  constables'  election  next  pre- 
ceding the  expiration  of  such  term,  to  elect  one  qualified  person  to  act  as  alderman, 
although  the  term  of  the  one  whose  place  he  is  to  fill  shall  not  have  expired: 
Provided^  That  this  section  shall  only  apply  in  such  cases  where  the  term  so  to  be 
filled  shall  expire  within  seven  months  next  after  the  election,  when  such  successor 
may  be  elected.   Act  18  April  1855,  §  2.   P.  L.  254. 

5.    Of  Jvxtictfi  Commiuions. 

The  governor  shall  issue  commissions  on  the  twenty-fifth  day  after  the  elections 
for  justices  under  this  act  shall  have  been  held,  to  such  persons  as  shall  appear  to 
be  duly  elected,  [for  which  said  commission,  each  person  so  elected  a  justice  or 
alderman,  shall  pay  two  dollars,  to  be  received  by  the  recorder  of  the  proper  county, 
to  be  by  him  transmitted  to  the  secretarv  of  the  commonwealth,  as  fees  for  other 
commissions  are  transmitted;]  and  the  said  justice  shall  be,  by  the  said  recorder, 
sworn  or  affirmed  in  the  manner  now  prescribed  by  law.  (6)  Act  21  June  1839,  $ 
5.   Purd.  591. 

The  commissions  issued  to  aldermen  or  justices  of  the  peace,  elected  under  the 

(a)  See  act  6  May  1864,  as  to  Washington  «the  fact  that  a  person  is  commissioned  as  a 
connty.     Punl.  1339.  justice  of  the  peace.     2  H.  413-417.     See  1 

.    (6)  The  courts  will  take  judicial  notice  of     Greenl.  Er.  J  6,  note  7.  ^ 
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provisions  of  ibis  act,  shall  take  effect  from  tlie  same  date  and  tame,  and  continue 
until  the  same  period  as  conmiissions,  issued  under  the  act  of  the  2l8t  June  1839, 
to  which  this  is  a  Airther  supplement,  and  shall  expire  at  the  same  time,  with  com- 
missions issued  to  sudh  officers  elected,  at  the  time  of  electing  constables.  Act  13 
June  1840,  §2.   Purd.  591. 

No  state  tax  shall  hereafter  be  charged  on  account  of  recording  the  commi8sion,(a) 
oath,  bond  or  other  paper  connected  with  the  election  and  appomtment  of  aldennen 
and  justices  of  the  peace  within  this  commonwealth.   Ibid.  §  5. 

Every  person  hereafter  elected  to  the  office  of  justice  of  the  peace  or  alderman, 
shall,  within  thirty  days  after  the  election,  if  he  intends  to  accept  said  office,  give 
notice  thereof  in  writine  to  the  prothonotary  of  the  common  pleas  of  the  proper 
county,  who  shall  immediately  inform  the  secretary  of  the  commonwealth  of  paid 
acceptance ;  and  no  commission  shall  issue  until  the  secretary  of  the  commonwealth 
has  received  the  notice  aforesaid.   Act  13  April  1859,  §  1.   Purd.*591. 

6.   OfJvstice^  Bonds. 

Before  any  person  elected  a  justice  of  the  peace  or  alderman  shall  enter  opon 
the  discharge  of  the  duties  of  his  office,  such  person  shall  give  bond  in  such  sum, 
not  less  thim  five  hundred  dollars  nor  more  than  three  thousand  doUan,  as  the 
court  of  common  pleas,  or  one  of  the  judges,  in  vacation,  shall  direct,  with  one  or 
more  sufficient  securities,  unless  in  the  opinion  of  the  court  or  of  said  judge,  the 
person  elected  is  possessed  of  a  freehold  estate  of  a  value  beyond  all  reprises,  eoual 
to  the  amount  in  which  security  should  otherwise  be  required,  which  lx>nd  shall  be 
taken  by  the  prothonotary  in  the  name  of  the  commonwealth,(6)  with  conditions 
for  the  faithful  application  of  all  moneys  that  come  into  his  hands  as  an  officer,  and 
such  bond  shall  be  held  in  trust  for  the  benefit  of  all  persons  who  may  sustain 
injury  from  the  said  justice  or  alderman  in  his  official  capacity  :(c)  Proviifed^  That 
the  surety  shall  in  no  case  be  liable  where  proceedings  shaU  not  have  been  com- 
menced within  eight  years  from  the  date  of  the  bond,  in  the  manner  prescribed  by 
the  act  of  the  14th  of  June  1886,  in  relation  to  official  bonds,  and  be  proceeded  in 
agreeably  to  the  provisions  of  said  act.   Act  21  June  1839,  §  6.   Purd.  591. 

Whenever  upon  petition  and  due  proof,  if  it  shall  be  made  to  appear  to  the  court 
of  common  pleas  of  the  proper  county,  that  any  justice  of  the  peace  or  alderman 
of  any  city  or  county,  who  has  not  been  requirea  to  give  security,  has  become  or  is 
likely  to  become  insolvent;  or  that  any  surety  of  any  justice  or  alderman  has 
removed  from  the  state,  or  become  insolvent,  or  is  likely  to  become  insolvent;  and 
when,  upon  the  petition  of  any  surety  of  any  justice  or  alderman,  and  proof  as 
aforesaid,  it  shall  appear  such  justice  or  alderman  has  become  or  is  likely  to  become 
insolvent,  such  court  may  require  any  such  justice  or  alderman  to  give  security,  or 
additional  security,  or  counter  security,  to  indemnify  the  surety  so  petitioning 
against  loss  by  reason  of  his  suretyship,  as  the  case  may  be,  in  the  manner  pro- 
vided by  the  6th  section  of  the  act,  entitled  '*  An  act  providing  for  the  electioB 
of  aldermen  and  justices  of  the  peace,''  in  such  sum,  and  by  such  time  as  the  court 
mi^ think  necessary  and  proper.   Act  21  April  1846,  §  5.  Purd.  591. 

The  5th  section  of  the  act  passed  the  21st  day  of  April  1846,  entitled  '<  An  act 
in  relation  to  certain  public  officers  and  their  sureties,"  be  and  the  same  is  hereby 
altered  and  amended ;  that  the  application  therein  oontempkted  may  be  made  in 

(a)  The  nDiversality  of  the    practice  of  dence,  without  further  proof  of  execntion.    I 

recoiling  justices  *  commissions  in  the  proper  Gr.  359. 

couDty,  proves  that  it  rests  in  the  mandate  of        (c)  The  sureties  are  liable  for  money  re- 

a  statute  lost  or  forgotten.     There  are  ancient  ceived  by  the  justice,  hi  an  action  before  him, 

rolls  which,  by  reason  of  the  coufusion  that  wherein  the  defendant  confessed  judgment  for 

has  prevailed   in   that  office,  do  not  appear  a  sum  beyond  his  jurisdiction.     8  Ban*  415. 

among  the  printed  statutes.    But  the  antiquity  They  are  liable  for  all  moneys  received  by 

ofthe  practice  would  give  it  the  force  of  custom-  him  on  suits,  or  claims  to  be  put  in  suit,  or 

ary  law.    And  such  being  the  case,  a  copy  of  a  on  execution,  or  received  from  a  constable  on 

justice's  commission,  certified  by  the  recorder  execution;  but  not  for  anything  received  oa 

of  deeds,  is  competent  evidence  to  prove  his  claims  to  be  collected  as  an  agent,  and  widi* 

official  character.     7  W.  334-5.  out  suit.     8  Barr  448.     They  are  liable  for 

(6)  A  justice's  bond,  duly  filed  and  in-  money  collected  by  the  justice  in  his  official 

dorsed  **  approved**  by  the  prothonotary,  is  a  capacity,  though  without  suit.     II  Wr.  335. 
record  of  the  court,  and  may  be  read  in  evi- 
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"vacation  to  any  one  or  more  judges  of  the  coort  -of  common  pleas,  when  (whose) 
sLction  in  the  premises  shall  have  the  same  force  and  effect  as  though  made  by  the 
court  in  session.   Act  8  May  1850,  §  9.   Purd.  591. 

Whenever  upon  the  petition  of  any  surety  and  due  proof,  it  shall  be  made  to 
appear  to  the  court  of  common  pleas  of  the  proper  county,  that  any  alderman  or 
j  ustice  of  the  peace  of  any  city  or  county  of  this  commonwealth,  by  reason  of 
B^abita  of  intemperance,  is  likely  to  increase  the  responsibility  of  his  sureties,  such 
court  may  require  such  alderman  or  justice  of  the  peace  to  give  security  to  indem- 
nify the  surety  so  petitioning  against  loss  b^  reason  of  his  suretyship,  in  the  manner 
provided  by  the  6th  section  of  the  act,  entitled  "  An  act  providing  for  the  election 
o£  aldermen  and  justices  of  the  peace,''  in  such  sum  and  by  such  time  as  the  pourt 
may  think  necessary  and  proper.   Act  16  April  1849,  §  8.   Purd.  591. 

7.  Removal  and  Residence, 

The  several  aldermen  and  justices  of  the  peace,  elected  and  commissioned  under 
this  act,  shall  be  subject  to  removal  in  the  same  manner  and  for  the  same  causes 
prescribed  by  the  existing  laws  of  this  commonwealth,  and  during  their  continuance 
in  office,  shall  respectively  keep  their  offices  in  the  ward,  borough  or  township,  for 
which  they  shall  have  been  elected.   Act  21  June  1839,  §  13.   Purd.  591. 

No  justice  of  the  peace  shall  act  as  such,  unless  he  shdl  reside  within  the  limits 
of  the  district  for  which  he  was  commissioned.  Act  22  February  1802,  §  1.  Purd. 
592. 

No  license  for  keeping  a  tavern  or  public  house  of  entertainment,  shall  be  granted 
to  any  person  either  directly  or  indirectly,  who  at  the  same  time  holds  a  commission 
of  the  peace;  and  if  any  justice  of  the  peace  or  alderman  shall  keep  his  stated 
office  in  any  tavern  or  public  houses  of  entertainment,  or  any  building  appertaining 
thereto,  he  shall,  for  every  such  offence,  on  conviction  thereof  in  any  court  of 
quarter  sessions  of  the  peace,  or  mayor's  court  of  the  proper  city  or  county,  forfeit 
and  pay  the  sum  of  fifty  dollars,  one  moiety  thereof  to  the  overseers,  guardians  or 
directors  of  the  poor  of  the  township,  district  or  county  where  such  offence  shall 
have  been  committed,  to  be  applied  to  the  support  of  the  poor,  and  the  other  moiety 
thereof  to  the  prosecutor.  Ibid.  §  2. 

8.   Aldermen  of  Philadelphia. 

The  like  jurisdictions  and  authorities  vested  by  this  act  in  the  justices  of  the 
peace  within  this  commonwealth,  shall  be  and  they  are  hereby  vested  in  each  and 
every  of  the  aldermen  appointed  within  the  city  of  Philadelphia,  who  shall,  in  all 
cases,  exercise  all  such  powers  within  the  said  city,  which  any  justice  of  the  peace 
may  exercise  within  any  county  in  this  state,  and  shall  be  entitled  to  like  fees,  and 
in  all  cases  shall  be  under  and  subject  to  such  limitations,  restrictions  and  provisions, 
as  justices  of  the  peace  are  in  like  circumstances  subjected  to  by  this  act.  Act  20 
March  1810,  §  28.   Purd.  592. 

XI.    CrIBONAL  JURISDICTION. 

1.   Bower  (o  take  Recognisances. 

In  all  oases  the  party  accused,  on  oath  or  affirmation,  of  any  crime  or  misde- 
meanor against  the  laws,  shall  be  admitted  to  bail  by  one  or  more  sufficient  sureties, 
to  be  taken  before  any  judge,  justice,  mayor,  recorder  or  alderman  where  the  offence 
charged  has  been  committed,  except  such  persons  as  are  precluded  from  being 
bailed  by  the  constitution  of  this  commonwealth :  (a)  Provided  also^  That  persons 

(a)  A  justice  may  take  bail  *  after  commit-  to  take  recognisaDce  of  bail  for  his  appearance 

ment  for  trial.     6  W.  &  S.  314.    2  P.  458.  to  answer  the  offence  or  crime  complained  of,  the 

And  see  7  W.  454.     5  B.  512.     1  Sm.  57,  n.  officer  or  person  making  the  arrest  may  take  the 

A  recognisance  taken  by  a  justice  to  answer  accused  before  a  justice,  and  have  him  released 

the  charge  of  arson  is  coram  non  judice^  and  on  the  requisite  security  being  given ;  and  his 

Toid.    C^m.  V.  Philips,  2  U.  8.  Iiaw  Mag.  return,  when  properly  made,  shall  exonerate 

316.    The  act  23  February  1870  provides  that  him  from  further  liability.     P.  L.  227.     The 

when  any  one  is  arrested  on  a  warrant  or  bail-  title  of  this  act  refers  only  to  Crawford  county, 

piece,  in  any  criminal  case  in  which  a  justice  but  the  enactment  is  general.        ~ 

of  the  peace  would  by  existing  laws  be  allowed  -      ^^^ 
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/  accused  as  aforesaid,  of  murder  or  maDslaughter,  shall  only  be  admitted  to  baO  by 
the  supreme  court  or  one  of  the  judges  thereof,  or  a  president  or  associate  law  judgis 
of  a  court  of  common  pleas :  persons  accused,  as  aforesaid,  of  arson,  rape,  mayhem, 
sodomy,  buggery,  robbery  or  burglary,  shall  only  be  bailable  by  the  supreme  ooort, 
the  court  of  common  pleas,  or  any  of  the  judges  thereof,  or  a  mayor  or  recorder  of 
a  city.  Act  31  March  1860,  §  7.  Purd.  250. 
^  It  shall  be  the  duty  of  every  justice* of  the  peace  of  the  county  or  alderman  of 
the  city  of  Philadelphia  before  whom  any  recognisance  of  bail  or  surety  in  any 
criminal  or  supposed  criminal  case  shall  be  taken,  to  set  down  aocurat^y  and  At 
large  in  a  docket  or  record  to  be  kept  for  that  purpose  the  name,  place  of  abide, 
particularly  describing  the  same,  and  the  occupation  or  business  of  such  recogniaor 
or  surety,  and  if  the  said  recognisor  or  surety  shall  not  be  a  housekeeper,  the  name 
and  place  of  abode,  particularly  describing  the  same,  and  the  occupation  ot  busi- 
ness of  the  person  or  persons  with  whom  such  recognisor  or  surety  may  reside,  and 
the  said  justices  of  ^e  peace  of  said  county,  or  aldermen  of  the  said  city,  ara 
hereby  required  and  enjoined  to  make  a  full  and  complete  return  of  said  recogni- 
sance or  surety,  to  the  proper  court  of  the  city  or  county  having  oognisanoe  of  the 
c^se,  of  all  and  every  the  sureties  so  made  on  his  docket  or  record  touching  or  relaU 
ing  to  such  recognisance,  together  with  the  proceedbgs  of  such  justice  of  the  peace 
or  alderman,  relating  to  the  case  in  which  such  person  or  persons  may  have  become 
bound  as  a  recognisor  or  surety  as  aforesaid.   Act  30  March  1821,  S  1.   Purd.  609. 

If  any  alderman  of  the  said  city,  or  justice  of  the  peace  of  said  county,  shall 
neglect  or  refuse  to  comply  with  the  provisions  of  this  act,  such  neglect  or  refusal 
shfijl  be  deemed  a  misdemeanor  in  office.  Ibid.  §  4. 

The  aldermen  and*  the  justices  of  the  peace  of  the  several  counties  of  ihis  com- 
monwealth, shall  be  required  to  return  to  the  clerk  of  the  court  of  quarter  seasions 
of  the  peace  of  the  respective  counties,  all  the  recognisances  entered  into  before 
them  by  any  person  or  persons  charged  with  the  commission  of  any  crime,  exceptbg 
such  cases  as  may  be  ended  before  an  alderman  or  a  justice  of  the  peace  nnder 
existing  laws,  at  least  ten  days  before  the  commencement  of  the  session  of  the  court 
to  which  they  are  made  returnable  respectively;  and  in  all  cases  where  anj  recog- 
nisances are  entered  into  less  than  ten  days  before  the  commencement  of  the  aeeuon 
to  which  they  are  made  returnable,  the  said  aldermen  and  justice  are  required  to 
return  the  same,  in  the  same  manner  as  if  this  act  had  not  been  paa8ed.(a}  Act 
8  May  1854,  §1.     Purd.  609. 

2.  Backing  Warrants, 

In  case  any  person  against  whom  a  warrant  may  be  issued  by  any  judge  or  alder- 
man of  any  city,  or  justice  of  the  peace  of  any  county  in  this  commonwealth,  for 
any  oflPence  there  committed,  shall  escape,  go  into,  reside  or  be  in  any  otiier  city  or 
county  out  of  the  jurisdiction  of  the  judge,  alderman,  justice  or  justices  of  the 
city  or  county  granting  such  warrant  as  (foresaid,  it  shall  and  may  be  lawfnl  for, 
and  it  is  hereby  declared  to  be  the  duty  of  any  alderman,  justice  or  justices  of  the 
citpr  or  county  where  such  person  shall  escape,  go  into,  reside  orbe,  upon  proof 
being  made,  upon  oath  or  affirmation,  of  the  handwriting  of  the  judge,  alderman, 
justice  or  justices  granting  such  warrant,  to  indorse  his  or  their  name  or  names  on 
such  warrant,  which  shall  be  sufficient  authority  to  the  person  or  persons  bringing 
such  warrant,  and  to  all  other  persons  to  whom  such  warrant  was  originally  directed, - 
to  execute  the  same  in  such  other  city  or  county,  out  of  the  jurisdiction  of  the 
alderman,  justice  or  justices,  granting  such  warrant  as  aforesaid,  and  to  apprehend 
and  carry  such  offender  before  the  alderman,,  justice  or  justices  who  indorsed  such 
warrant,  or  some  other  alderman,  justice  or  justices  of  such  other  city  and  county 
where  such  warrant  was  indorsed.  And  in  case  the  offence  for  which  such  offender 
shall  be  so  apprehended,  shall  be  bailable  in  law  by  an  alderman  or  justice  of  the 
peace,  and  such  offender  shall  be  willing  and  ready  to  give  bail  for  his  appear- 
ance at  the  next  court  of  general  jail  delivery  or  quarter  sessions,  to  be  held  in  and 
for  the  city  and  county  where  the  offence  was  committed,  such  alderman,  justice  or 

(a)  See  act  26  March  1869,  as  to  Lebanon,  Crawford,  Carbon  and  Northampton  conntief, 
Dauphin,  Adams  and  Franklin  counties,  'P.  L.  147 ;  and  act  28  March  1670,  as  to 
Purd.    1574 ;  act   15  February  1870,   as   to    Allegheny  county,  P.  L.  594. 
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justices  shall  and  may  take  such  bail  for  his  appearance,  in  the  same  manner  as 
Uie  alderman  or  justice  of  the  peace  of  the  proper  city  or  county  might  have  done ; 
and  the  said  alderman,  justice  or  justices  of  the  peace  of  such  other  city  or  county 
so  taking  bail,  shall  deliver  or  transmit  such  recognisance  and  other  proceeding  to 
the  clerk  of  the  court  of  general  jail  deliveiy  or  quarter  sessions,  where  such 
offender  is  required  to  appear  by  virtue  of  such  recognisance,  and  such  recogni- 
sance and  other  proceedings  shall  be  as  good  and  effectual  in  law  as  if  the  same 
had  been  entered  into,  taken  or  acknowledged  in  the  proper  county  where  the 
offence  was  committed,  and  the  same  proceedings  shall  be  had  therein.  And  in 
case  the  offence  for  which  such  offender  shall  be  apprehended  in  any  other  city  or 
coun^,  shall  not  be  bailable  in  law  by  an  alderman  or  justice  of  the  peace,  or  such 
offender  shall  not  give  bail  for  his  appearance  at  the  proper  court  having  cognisance 
of  his  crime,  to  the  satisfaction  of  the  alderman  or  justice  before  whom  he  shall  be 
brought,  then  the  constable  or  other  person  so  apprehending  such  offender,  shall 
carry  and  convey  him  before  one  of  the  aldermen  or  justices  of  the  peace  of  the 
proper  city  or  county  where  such  offence  was  committed,  there  to  be  dealt  with 
according  to  law.(a)  Act  3  March  1860,  §  3.  Purd.  249. 

No  action  of  trespass,  or  false  imprisonment,  or  information,  or  indictment,  shall  • 
be  brought,  sued,  commenced,  exhibited  or  prosecuted  by  any  person,  against  the 
alderman,  justice  or  justices,  who  shall  indorse  such  warrant,  for  or  by  reason  of 
his  or  their  indorsing  the  same,  but  such  person  shall  be  at  liberty  to  bring  or 
prosecute  his  or  their  action  or  suit  against  the  alderman  or  justice  who  originally 
granted  the  warrant.   Ibid.  §  4. 

8.  Settlement  of  Onmxnal  Catei, 

In  all  oases  where  a  person  shall,  on  the  complaint  of  another,  be  bound  hj  recog- 
nisance to  appear,  or  shall,  for  want  of  security,  be  committed,  or  shall  be  indieted 
for  an  assault  and  battery  or  other  misdemeanor,  to  the  injury  and  damage  of  the 
party  complaining,  and  not  charged  to  have  been  done  with  intent  to  commit  a 
felony,  or  not  being  an  inBimous  crime,  and  for  which  there  shall  also'be  a  remedy, 
by  action,  if  the  party  complaining  shall  appear  before  the  magistrate  who  may  have 
taken  recognisance  or  made  the  commitment,  or  before  the  court  in  which  the 
indictment  shall  be,  and  acknowledge  to  have  received  satisfaction  for  such  injury 
and  damage,  it  shall  be  lawful  for  the  magistrate,  in  his  discretion,  to  discharge  the 
recognisance  which  may  have  been  taken  for  the  appearance  of  the  defendant,  or  in 
case  of  committal,  to  discharge  the  prisoner,  or  for  the  court  also  where  such  pro- 
ceeding has  been  returned  to  the  court,  in  their  discretion,  to  order  a  noUe  prosequi 
to  be  entered  on  the  indictment,  as  the  case  may  require,  upon  payment  of  costs : 
Provtdedy  That  this  act  shall  not  extend  to  any  assault  and  battery,  or  other  misde- 
meanor, committed  by  or  on  any  officer  or  minister  of  justice.  Act  31  March  1860, 
§9.   Purd.  251. 

.    4.  Holding  Inquintions. 

In  all  cases  where  by  law  the  coroner  of  any  county  is  required  to  hold  an  inquest 
over  a  dead  body,  it  shall  be  lawfxil  for  a  justice  of  the  peace  of  the  proper  county 
to  hold  the  same  where  there  is  no  lawfully  appointed  coroner,  or  he  is  absent  from 
the  county,  unable  to  attend,  or  his  office  is  held  more  than  ten  miles  distant  from 
the  place  where  the  death  occurred  or  the  body  found,  and  said  justice  shall  have  like 
power  to  select,  summon  and  compel  the  attendance  of  jurors  and  witnesses,  and 
shall  receive  like  fees  and  tax  like  costs,  and  the  inquest  shall  have  like  force  and 
effect  in  law :  Provided,  That  no  fees  or  costs  shall  be  allowed  or  paid  said  justice 
or  inquest,  until  the  proceedings  are  submitted  to  the  court  of  quarter  sessions  of  the 
proper  county,  and  said  court  shall  adjudge  that  there  was  reasonable  cause  for 
Holding  said  inquest,  and  approve  of  the  same.(6)  Act  27  May  1841,  §  15.  Purd.  609. 

(a)  A  warrant  issaed  hj  a  justice  of  the  (6)  Indepeodentlj  of  this  act,  a  justice  hns  no 
peace  in  one  county,  and  indorsed  by  a  justice  right  to  hold  an  inquisition  super  visum  caporls. 
in  another  county,  charging  a  misdemeanor  to  6  Wh.  269-70.  The  act  19th  April  1856  pro- 
have  been  committed  in  the  county  whence  the  vides  that  in  Allegheny  county,  justices  shall 
warrant  issued,  will  not  justify  the  detention  not  hold  inquests  except  it  be  impracticable  to 
of  the  offender  in  the  jail  of  the  county  where  obtain  the  personal  attendance  of  the  coroner, 
the  warrant  was  indorsed.     1  Or.  218.  after  notice  given  to  him,  or  reasonable  and 
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XII.  Justices'  Courts. 

The  justices  of  the  peace  of  certain  counties  have  been  invested  by  the  follow- 
ing statutes  with  the  power  to  hold  justices'  courts  for  the  trial  of  petty  ofienoes. 
They  form  a  distinct  system  of  criminal  procedure,  as  yet  untried  in  this  common-  j 
wealth,  but  which,  no  doubt,  will  be  gradually  extended  to  other  portions  of  die 
state. 

AoT  1  Mat  1861.  Purd.  1339. 

Sect.  1.  The  several  justices  of  the  peace  of  the  county  of  Erie  and  XTnion  (a)  be  i 
and  are  hereby  authorized  to  hold  monthly  court8,(5)  with  jurisdiction  to  hear  and  ; 
determine,  in  the  manner  hereinafter  provided,  the  several  offences  and  misde- 
meanors mentioned  in  the  30th,  Slst,  44th,  46th,  69th,  72d,  97th,  103d,  112th, 
140th,  148th,  152d  sections  of  the  act  of  the  3l8t  day  of  March,  Anno  Domini 
1860,  entitled  '*  An  act  to  consolidate,  revise  and  amend  the  penal  laws  of  this  j 
commonwealth."  (c) 

Sect.  2.  Whenever  any  person  shall  be  brought  before  a  justice,  on  a  wamnt 
issued  by  said  justice,  founded  on  the  oath  or  information  of  the  party  aggrieved, 
or  of  some  one  acting  for  the  party  aggrieved,  the  complaint  or  information  shall  be 
folly  read  aloud  in  the  hearing  of  the  defendant  or  party  accused;  and  if  the  defend- 
ant shall  plead  guilty  to  the  charge  against  him,  the  justice  shall  proceed  to  inquire 
into  the  circumstances  of  the  case,  so  far  as  he  shall  think  best  for  a  proper  under- 
standing of  the  defendant's  guilt,  and  shall  proceed  to  pass  sentence  upon  the  \ 
defendant,  which  sentence  shall  have  the  foil  force  and  effect  of  a  sentence  pro*  \ 
nounced  by  the  court  of  quarter  sessions,  in  like  cases,  and  the  defendant  shall  be  I 
committed  to  the  jail  of  the  county  until  the  sentence  be  complied  with. 

Sect.  3.  If  the  defendant  shall  plead  not  guilty  to  the  offence  charged,  and  shall  ; 
at  the  same  time  signify  his  determination  to  be  tried  by  a  jury  of  six,  before  the 
said  justice,  ,the  justice  shall  make  an  entry  to  that  effect  upon  his  docket,  and  the  | 
defendant  shall  then  enter  into  recognisance  with  good  and  sufficient  surety  or  : 
sureties,  conditioned  for  his  appearance  before  the  sidd  justice,  at  the  ensuing  ; 
monthly  session,  and  not  to  depart  without  leave  until  discharged  according  to  law, 
but  if  the  defendant  shall  not  enter  into  such  recognisance  as  aforesaid,  it  shall  be  \ 
the  duty  of  the  constable  to  keep  him  or  her  safely,  until  duly  discharged  by  course 
of  law,  and  in  either  case  the  justice  shall  proceed  to  the  trial  of  the  cause  in  the 
manner  pointed  out  in  the  following  sections  of  this  act;  but  if  the  defendant  shall 
not  signify  his  or  her  determination  to  be  tried  before  said  justice,  the  justice  shall 
proceed  with  the  said  defendant  as  if  this  act  had  not  been  passed. 

Sect.  4.  Whenever  a  defendant  shall  signify  his  or  her  determination  to  be  trieiJ 

proper  efforts  made  to  give  him  notice  of  the  April  1668.  P.  L.  846.   To  Wyoming  oonotj, 

death.     The  act  of  1841   is  repealed  as  to  hy  act  13  April  1868.   P.  L.  981.    ToWariic 

Northampton  county,  by  act  1  May  1861,  and  and  Pike  counties,  by  act  18  February  1870. 

the   coroner  of  that  county  is  thereby  em-  P.  L.  187.     And  to  Lawrence  county,  by  act 

powered  to  appoint  deputies  in  such  sections  25  February  1870.    P.  L.  254.     And  see  act 

of  the  county  as  he  may  deem  necessary.     P.  12  April   1867,  as  to  Potter  county,  P.  L. 

L.  560.     So  is  the  coroner  of  Lancaster,  by  1161  ^  act  15  April  1867,  as  to  Indiana  coantyy 

act  8  April  1852.    Purd.  897.     The  coroner  P.  L.  1264  ;  act  ll' April  1868,  as  to  Butler 

of  Schuylkill,  by  act  14  February  1863.    P.  and  Armstrong  counties,  P.  L.  858 ;   act  9 

L.  30.    And  the  coroner  of  Chester,  by  fu;t  April    1869,  as  to  certain  boroughs  in  dia' 

17  March  1864.    P.  L.  21.     And  see  act  30  county  of  Cambria,  P.  L.  695 ;  and  act  19^ 

January  1866,  as  to  Schuylkill  and  Mercer  February  1870,  as  to  Tioga  and  Susqaehanaftj 

counties.     P.  L.  6.  co\tnties.     P.  L.  204. 

(a)  Extended  to  Crawford  county,  by  act  1  (6)  See  act  5  April  1862,  {  1,  infra, 

April  1863.    P.  L.  215.    To  Venango  county,  ,     (c)  The  oiTences  enumerated  in  this  section 

by  act  22  April  1863.    P.  L.  551.   To  Lehigh,  *^are  blasphemy,  disturbance  of  public  meedngSp' 

Mercer  and  Northampton  counties,  by  act  30  •  lewdness,  craelty  to  animals,  selling  nnwhole-* 

March  1864.     P.  L.  184.     To  Snyder  county,  some  provisions  or  adulterated  liquors  or  medl* 

by  act  14  February  1865.     Purd.  1398.     To  cines,  rerealing  telegraphic  dispatches. 


Luzerne  county,  by  act  11  April  1866.   Purd.  and  battery,  larceny  (where  the  ralne  does 

1430.  To  Perry  county,  by  act  11  April  1866.  exceed  $10),  cheating  innkeepers  and  Doaa^, 

P.  L.  613.     To  Bradford  county,  by  act  14  ing-house  keepers  by  false  pretences,  firing    "^ 

February    1867.     Purd.    1511.     To  Wayne  woods,  malicious  trespasses,  and  cutting  do^ 

county,  by  act  6  March  1867.    P.  L.  354.    To  timber  trees  in  the  land  of  another.    Por^ 

Forest  county,  by  act  13  April  1867.     P.  L.  tit.  *' Crimes,"  32,  S3,  46,  48,  77,  80,  109 

1217.    To  Northumberland  county,  by  act  11  111,  120,  149,  157,  161.         o 
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by  a  jury  of  six,  before  the  justice  of  the  peaoe,  for  any  of  the  offences  of  wbicb  a 
justice  of  tbe  peace  shall  have  jurisdiction,  according  to  the  provisions  of  the  first 
section  of  this  act,  in  the  manner  pointed  out  in  the  foregoing  section,  the  said  jus- 
tice, upon  such  demand,  is  hereby  required  to  continue  the  cause  to  the  ensuing 
monthly  court,  and  to  issue  a  venire,  directed  to  any  constable  of  the  proper 
borougn,  city  or  township,  where  the  said  cause  is  to  be  tried,  commanding  him  to 
snnunon  six  good  and  lawful  men,  citizens  of  said  township,  city  or  borough,  and 
havine  the  qualifications  of  electors  therein,  who  shall  be  in  no  wise  of  kin  to  either 
defendant  or  complainant,  nor  in  any  manner  interested,  who  shall  be  chosen  as 
follows,  to  wit :  Tne  justice  shall  wnte  in  a  panel  the  names  of  eighteen  persons, 
from  which  the  defendant  or  his  agent  or  attorney  shall  strike  one  name,  the  com- 
plainant or  prosecutor  one,  and  so  on  alternately  until  each  shall  have  stricken  six 
names;  and  the  remaining  six  shall  constitute  the  jury,  to  be  and  appear  before 
such  justice  at  the  time  to  which  said  cause  shall  have  been  adjourned,  to  serve  as 
a  jury  for  the  trial  of  such  cause :  Providedy  That  in  case  either  party  shall  neglect 
or  refuse  to  aid  in  striking  the  jury  as  aforeeaidi  the  justice  shall  strike  the  same 
in  behalf  of  such  party.   * 

Sect.  5  It  shall  be  the  duty  of  such  constable  to  make  service  of  said  venire, 
and  to  return  the  same  with  the  names  of  the  persons  by  him  summoned,  at  the 
time  appointed  for  the  trial  of  the  cause. 

Sect.  6  It  shall  be  the  further  dut^  of  such  constable,  to  be  in  attendance  on 
said  court,  at  the  time  appointed  for  said  trial,  and  during  the  progress  o£  the  same ; 
and  if,  by  reason  of  challenge  for  cause,  sickness  or  other  disability,  the  persons 
whose  names  shall  be  returned  by  the  venire,  or  any  of  them,  shall  not  be  impan- 
nelled  as  jurors,  the  said  constable  shall  fill  the  panel  fVom  the  bystanders,  as  is 
done  by  the  sherifib,  in  the  courts  of  common  pleas;  and  the  said  constable  shall 
1>e  allowed  for  his  attendance  on  said  court,  one  dollar  per  day,  to  be  taxed  in  the 
WW.  of  costs ;  and  at  the  close  of  the  trial,  the  jury  shall  be  conducted  by  the  con- 
stable to  some  private  and  convenient  place,  where  they  may  deliberately  and  with- 
out interruption  consult  upon  their  venlict. 

Sect.  7.  The  competence  and  credibility  of  witnesses,  the  form  of  the  oaths  to 
jurors  and  witnesses,  and  the  constable  who  shall  wait  upon  the  jury,  shall  be  the 
same  as  in  the  trial  of  the  same  offences  in  the  court  of  quarter  sessions,  and  the 
jury  shall  have  the  same  jurisdiction  and  control  over  the  payment  of  costs :  Pro- 
vided, That  the  county  shall  in  no  case  be  liable  for  either  the  prosecutor's  or  tbe 
defendant's  bill  of  costs;  and  the  justice,  in  case  the  jury  shall,  by  their  verdict, 
direct  that  the  prosecutor  or  the  defendant  shall  pay  the  whole  or  any  part  of  the 
costs,  shall  proceed  to  pass  sentence  accordingly,  and  the  party  who  shall  be  thus 
sentenced,  shall  be  committed  until  the  sentence  be  complied  with. 

Sect.  8.  The  verdict  of  the  jury  shall  be  final  and  conclusive  upon  all  the  ques- 
tions of  fact  involved  therein,  and  no  writ  of  certiorari,  or  of  error  or  appeal,  shall 
be  allowed  for  the  review  of  such  case  of  fact  so  tried  by  the  jury;  and  in  case  the 
proceedings  shall  be  removed  to  a  higher  court  upon  certiorari  or  otherwise,  the 
district  attorney  shall  thereafter  conduct  the  proceedings  in  behalf  of  the  common- 
wealth, and  his  fee  shall  be  the  same  as  upon  indictments  formed  by  the  grand  jury, 
to  be  taxed  and  paid  as  the  other  costs  of  the  case ;  and  if  the  proceedings  shall  be 
reversed  on  any  certiorari  or  writ  of  error,  sued  out  on  behalf  of  the  defendant,  on 
account  of  any  defect  in  the  statement  of  the  offence  with  which  the  party  is 
charged,  the  court  shall  send  the  proceedings  back  to  the  justice  for  a  new  trial, 
and  direct  [the  infom\^tion  or  accusation  in  said  case  to  be  amended  by]  the  dis- 
trict attorney  and  sworn  to  by  the  prosecutor,  and  thereupon  the  defendant  shall  be 
required  to  enter  his  plea  to  such  amended  information  or  accusation,  and  thereupon 
the  new  trial  shall  proceed  before  the  justice  a^  on  the  former  meaning  [hearing. ]((i) 

Sect.  9.  Whenever  the  jury  shall  render  a  verdict  of  guilty  the  justice  shaU 

proceed  to  pass  sentence  upon  the  defendant  according  to  hiw,  and  with  the  like 

effect  as  if  the  defendant  had  plead  guilty  or  then  convicted  in  the  court  of  quarter 

sessions ;  and  any  sentence  of  imprisonment  which  may  be  imposed,  shall  only  be 

^  inflicted  in  the  jail  of  the  proper,  county ;  and  all  fines  imposed  shall  be  collected 


(a)  See  act  6  April  1862,  J  4,  i>^         ^g,^^,  .^ GoOglc 
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and  paid  iDto  the  school  fund  of  the  school  district  in  which  the  offence  was  eom- 
mitted ;  and  it  shall  he  the  duty  of  the  justice  to  receive  the  amount  of  the  fine 
and  pay  it  into  the  treasury  of  the  proper  district,  and  any  neglect  to  pay  the  same 
as  aforesaid,  shall  he  considered  a  misdemeanor  in  office. 

Sect.  10.  In  all  cases  which  shall  he  tried  by  a  jury  under  the  proTbions  of 
this  act,  the  justice  of  the  peace  trying  the  same  shall  be  entitled  to  a  fee  of  two 
dollars/  and  each  juror  shall  be  entitled  to  fifty  cents  per  day,  to  be  taxed  as  costs. 

Sect.  11.  When  any  person  shall  be  summoned  to  attend  as  a  juror,  and  shall  fidl 
to  attend  at  the  time  and  place  specified  in  the  venire,  having  no  reasonable  excuse 
to  assign  for  such  failure,  every  such  person  shall  be  fined  in  any  sum  not  exceed- 
ing  ten  dollars,  for  which  fine  the  justice  of  the  peace  shall  render  judgment  in  Uie 
name  of  the  commonwealth,  and  issue  execution  therefor;  and  when  oollected,  shall 
pay  the  same  into  the  township,  borough  or  city  school  treasury,  for  the  use  of  the 
common  schools  therein. 

Act  5  Apbil  1862.    Purd.  1341. 

Seot.  1.  That  so  much  of  the  1st,  3d  and  4th  sectfona  of  said  act,  as  requires 
the  several  justices  of  the  peace  in  said  counties  to  hold  monthly  courts,  be  and  the 
same  is  hereby  repealed ;  and  the  said  justices  are  hereby  required  to  hear  and 
determine  all  cases  arising  under  the  first  section  of  said  act,  forthwith,  except  as 
hereinafter  provided. 

Sect.  2r  If  the  defendant  shall  plead  not  guilty,  and  demand  a  trial  by  jury,  as 
provided  by  section  three  of  said  act,  the  justice  shall  make  an  entry  to  that  effect 
in  his  docket,  and  require  the  defendant  to  enter  into  a  recognisance,  with  good 
and  sufficient  surety  or  sureties,  conditioned  for  his  or  her  appearance  before  said 
justice,  not  less  than  four  nor  more  than  ten  days  thereafter,  unless  the  defendant 
shall  then  make  affidavit  that  he  or  she  cannot,  within  the  longest  time  herein  men- 
tioned, procure  the  necessary  witnesses  for  his  or  her  defence,  when  the  hearing 
shall  be  continued  by  the  justice  to  such  time  as  will  give  the  defendant  a  reason- 
able  and  fair  opportunity  to  procure  the  evidence ;  ana  if  the  defendant  shall  not 
enter  into  such  recognisance,  and  the  day  of  trial  shall  be  postponed  for  a  longer  period 
than  ten  days,  the  constable  may  commit  the  defendant  to  the  jail  of  the  county 
for  safe  keeping  until  the  day  of  trial,  and  for  such  service  he  shall  be  allowed  the 
fees  now  provided  by  law :  Provided^  That  if  the  office  of  the  justice  shall  be  within 
ten  miles  of  the  jail  of  said  county,  the  constable  may  in  every  case  in  which  bail 
is  not  given,  commit  the  said  defendant  to  jail  for  safe  keeping. 

Sect.  3.  The  jury  provided  for  in  the  act  to  which  this  is  a  supplement,  shall 
be  selected  and  struck  on  th^  day  on  which  the  defendant  shall  first  be  brought 
before  said  justice,  if  both  the  parties  are  present  in  person,  or  by  attorney,  but  if 
the  defendant  desires  counsel,  he  shall  have  a  reasonable  time  to  procure  such 
counsel,  and  in  the  mean  time  he  shall  be  securelv  kept  by  the  constable,  and  tlie 
day  of  trial  shall  in  all  oases  be  computed  from  the  time  of  choosing  said  jury : 
Provided,  That  if,  after  said  jury  is  struck,  both  parties  deaire  to  proceed  to  trial 
immediately,  the  justice  shall  make  an  entry  to  that  effect  in  his  docket,  and  forth- 
with proceed  with  said  trial. 

Sect.  4.  The  8th  section  of  the  act  to  which  this  is  a  supplement,  is  herebj 
amended,  by  the  insertion  in  the  14th  line  of  said  act,  as  the  same  is  published  ia 
the  pamphlet  laws  of  1861,  after  the  word  "  direct,"  in  said  Une,  the  words,  ^'  the 
information  or  accusation  in  said  case  to  be  amended  by,"  and  the  last  word  in  said 
section  is  hereby  struck  out,  and  the  word  '^  hearing"  substituted  therefor. 

Sect.  5.  The  justices  of  the  peace  in  said  counties  shall  not  have  jurisdiction  to 
hear  and  determine,  in  the  manner  provided  by  this  act,  and  the  act  to  which  it  k 
a  supplement,  offences  mentioned  in  the  103d  section  of  the  act  of  March  SIst 
1860,  if  the  value  of  the  property  stolen  shall  exceed  the  sum  of  ten  dollars. 


Act  22  March  1866.  Purd.  1398. 

Sect.  1.  The  several  justices  of  the  peace,  in  and  for  the  county  of  Mercer, 
shall  have  like  jurisdiction,  in  all  actions  of  affray,  as  they  now  have  of  assaoll 
and  battery,  by  virtue  of  an  act,  entitled  ^*  An  act  to  change  the  mode  of  criminal.' 
proceedings  in  Erie  and  Union  counties,"  approved  May  1st  1861,  and  a  supple* 
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nent  thereto,  approved  April  5th  1862,  and  which  act,  and  several  supplements, 
were  extended  to  the  said  coanty  of  Mercer^  by  an  act  approved  March  30th  1864. 

Act  14  February  1867.  Purd.  1511. 

Sect.  1.  That  the  provisions  of  the  act,  entitled  *^  An  act  to  change  the  mode 
of  criminal  proceedings  in  Erie  and  Union  counties,"  approved  the  first  day  of  May, 
Addo  Domini  1861,  with  its  several  snpplementa,  be  and  the  same  are  hereby 
extended  to  the  county  of  Bradford. 

Sect.  2.  The  several  justices  of  the  peace  in  and  for  the  said  county  of  Brad- 
ford shall  have  like  jurisdiction,  in  all  actions  of  afiray,  and  in  all  criminal  actions 
for  any  violation  of  an  act,  entitled  "  An  act  to  protect  certain  domestic  and  private 
rights,  and  prevent  abuses  in  the  sale  and  use  of  intoxicating  drinks,"  approved 
the  8th  day  of  May,  Anno  Domini  1854. 

Act  28  February  1868.  Purd.  1511. 

Sect.  1.  The  several  justices  of  the  peace  in  and  for  the  said  county  of  Brad- 
ford shall  have  like  jurisdiction  as  provided  in  the  act,  entitled  "  An  act  to  change 
the  mode  of  criminal  proceedings  in  Erie  and  Union  counties,"  approved  May  Ist 
1S61,  and  the  several  supplements  thereto,  for  any  violation  of  any  of  the  laws  of 
the  commonwealth  of  Pennsylvania,  prohibiting  or  restricting  the  sale  of,  or  fur- 
nishing ardent  spirits,  malt  or  brewed  liquors,  wine  or  cider,  under  any  of  the 
statute  laws  of  said  commonwealth,  including  any  violation  aforesaid  done  or  com- 
mitted on  the  first  day  of  the  week,  commonly  called  Sunday. 

Sect.  2.  Any  person  or  persons  electing  to  be  tried  under  the  provisions  of  the 
aforesaid  act  of  May  1st  1861,  or  its  several  supplements,  so  far  as  it  relates  to  the 
county  of  Bradford,  who  after  having  been  convicted  shall  remove  the  same,  by 
certiorari  or  otherwise,  to  the  court  of  quarter  sessions,  and  who  shall  be  discharged 
by  the  said  court  upon  any  informality  of  the  record  or  proceedings,  or  upon  any 
pretext  not  involving  the  merits,  shall  be  liable  to  be  tried  for  the  offence  charged ; 
and  it  shall  be  the  duty  of  the  said  court  or  any  judge  thereof  who  shall  discharge 
aoy  person  or  persons,  who  shall  have  been  convicted  under  the  provisions  of  this 
act,  or  the  act  to  which  this  is  a  supplement,  for  any  informality  in  such  proceed- 
ing, to  require  said  person  or  persons  so  discharged  to  enter  good  and  sufficient  bail 
for  his,  her  or  their  appearance  at  the  next  court  of  Quarter  sessions,  in  and  for 
said  county,  to  answer  said  charge  or  complaint,  in  the  same  manner  as  if  the 
defendant  or  defendants  had  been  required  by  the  justice  before  whom  the  pro- 
ceedings were  commenced,  to  have  entered  into  a  recognisance  for  his,  her  or  their 
appearance  to  the  said  term  of  court ;  and  all  costs  tinder  any  of  the  said  proceed- 
ings shall  be  a  part  of  the  legal  costs  of  said  suit,  and  abide  the  event  thereof. 

Sect.  3.  The  pay  of  jurors  under  the  provisions  of  this  act,  and  the  act  to  which 
this  is  a  supplement,  in  and  for  said  county  of  Bradford,  shall  be  one  dollar  per 
day;  also  the  said  justices  of  the  peace  and  the  constables  of  said  county  shall  each 
be  entitled  to  the  sum  of  two  dollars  per  day,  for  each  day  necessarily  required  in 
the  trial  of  any  such  cause,  after  the  day  on  which  the  jury  is  selected,  in  addition 
to  such  other  fees  as  they  are  now  allowed  by  law,  except  that  the  two  dollars  per 
day  shall  be  in  fall  for  services  rendered  by  the  said  justices  during  the  trial,  and 
including  the  finding  of  the  jury  and  the  sentence  of  the  court. 

Act  11  April  1868.  Turd.  1511. 

Sect.  1.  In  all  the  counties  of  this  commonwealth,  wherein  the  said  act  of  the 
1st  day  of  May,  Anno  Domini  1861,  and  its  supplements,  are  in  force,  if  the  prose- 
entor  in  any  criminal  proceeding  before  a  justice  of  the  peace  shall,  in  the  informa- 
tion made  before  the  justice,  charge  the  defendant  with  any  crime  or  misdemeanor 
not  triable  before  a  justice  and  a  jury  of  six,  under  the  provbions  of  said  act,  and 
the  defendant  shall  be  required  to  answer  to  the  charge  in  the  court  of  quarter 
sessions  of  the  county,  and  shall  there  be  convicted  only  of  an  offence  triable  before 
a  justice  of  the  peaee  and  a  jury  of  six,  the  defendant  shall  not  be  liable  to  pay 
the  costs  of  the  prosecutor  or  other  witnesses  for  the  commonwealth,  but  the  same 
83  ^  o 
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shall  be  paid  by  the  prosecntor,  in  all  cases  of  oanviction  after  the  passage  of  this 
act,  aad  he  shall  be  sentenced  by  the  court  to  pay  the  same :  Procided,  That  the 
provisions  of  this  act  shall  not  apply  to  the  county  of  Potter :  Provided^  That  if 
the  president  judge  of  the  court  trying  the  cause  shall  certify  th%t  the  prosecutor 
had  good  cause  to  believe,  at  the  time  he  made  the  information,  that  an  offence  not 
triable  before  a  justice  and  a  jury  of  six  had  been  committed  by  the  defendant 
or  defendants,  as  alleged  in  the  information,  then  and  in  that  case,  the  prosecutor 
shall  have  his  costs  taxed  and  paid  as  if  this  act  had  not  passed.  ! 

AoT  12  Maeoh  1869.  Purd.  1574.  | 

Sect.  1.  The  several  justices  of  the  peace  in  and  for  the  counties  of  Bradford, 
Perry ^  Indiana,  Warren  and  Erie,  in  case  of  the  disagreement  of  the  jury,  under 

the  provisions  of  an  act,  entitled  "  An  act  to  change  the  mode  of  criminal  proceed-  I 

ings  in  Erie  and  Union  counties/'  approved  May  1st  1861,  or  its  several  supple-  I 

ments  thereto,  shall  have  power,  and  are  hereby  authorized  and  empowered,  under  ; 

the  same  rules  and  regulations,  to  proceed  to  draw  another  jury  and  proceed  to  | 

trial  in  the  same  manner :  Provided^  That  the  said  justice  may  continue  the  same  i 

from  time  to  time,  as  he  may  deem  proper,  always  requiring  the  defendant  or  i 

defendants  to  enter  into  recognisance  in  a  sufficient  sum  for  his^  her  or  their  | 
appearance  at  the  time  specified. 

XIII.  Summary  convictions. 

The  following  acts  provide  for  the  summary  conviction  of  professional  thieves, 
&C.J  in  the  city  of  Philadelphia,  and  elsewhere : 

Act  13  March'1862.  Purd.  1271. 

Sect.  1.  If  any  person  shall  be  charged  on  oath  or  affirmation  before  the  mayor 
or  police  magistrate  of  the  central  station  of  the  city  of  Philadelphia,(a)  frith  being 
a  professional  thief,  burglar  or  pickpocket,  and  who  shall  have  been  arrested  by  the 
police  authorities  at  any  steamboat-landing,  railroad-depot,  church,  banking  institu- 
tion, broker's  office,  place  of  public  amusement,  auction  room,  store  or  crowded 
thoroughfare  in  the  city  of  Philadelphia,  and  if  it  shall  be  proven  to  the  satis&ctioQ 
of  the  said  mayor  or  police  magistrate,  appointed  by  the  mayor  for  the  central 
8tation,(&)  by  sufficient  testimony,  that  he  or  she  was  frequenting  or  attending 
such  place  or  places  for  an  unlawful  purpose,  he  or  she  shall  be  committed  by  the 
said  mayor  or  said  police  magistrate  to  the  jail  of  the  county  of  Philadelphia,  i:x 
a  term  not  exceeding  ninety  tiays,  there  to  be  kept  at  hard  labor,  or  in  the  dis- 
cretion of  the  said  mayor  or  police  magistrate  of  said  central  station,  he  or  she 
shall  be  required  .j  enter  security  for  his  or  her  good  behavior  for  a  period  not 
exceeding  one  year.(c) 

Sect.  2.  Any  person  who  may  or  shall  feel  aggrieved  at  any  such  act,  judgment 
or  determination  of  the  said  mayor  or  police  magistrate  of  said  central  station,  io 
and  concerning  the  execution  of  this  act,  may  apply  to  any  judge  of  the  court  of 
quarter  sessions  for  a  writ  of  habeas  corpus^  and  upon  return  thereof,  there  shall  be 
a  rehearing  of  the  evidence;  and  the  judge  may  either  discharge,  modify  or  confina 
the  commitment. 

Act  16  March  1864.  Purd.  1322. 

Sect.  1.  That  the  provisions  of  the  first  section  of  an  act  to  authorise  the  arrest 
of  professional  thieves,  burglars,  et  cetera,  in  the  city  of  Philadelphia,  approved 
March  13th  1862,  be  and  the  same  are  hereby  extended  to  authorize  the  arrest  of 
professional  thieves,  burglars  or  pickpockets,  at  any  hotel,  restaurant,  auction  sale 
in  private  residence,  passenger  car,  or  at  any  other  gathering  of  people,  whether 

(a)  Extended  to  the  boroagh  of  Norristown,        (c)  This  act  is  constitational.    The  right  to 

by  act  12  March  1867.    P.  L.  405.  trial  by  jury,  secvred   by  the  bill  of  riglilB, 

(h)  The  same  jurisdiction  is  given  to  all- the  does  not  interfere  with  the  snmmaiy  oonvio- 

aldormen  of  the  city  of  Philadelphia,  by  act  12  tion  and  punishment  of  rogues  and  Ts^gabondi. 

ApriU867.    P.  L.  1210.  6Wr.89.      ,ig,,e,,,GoOgk 
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few  or  many,  in  the  cities  of  Philadelphia,  Allegheny,  Lancaster,  Harrisburg  and 
Pittsburgh. 

Act  12  March  1866.  Purd.  1421. 

SiOT.  1.  It  shall  be  the  duty  of  the  constables,  and  of  the  several  police  con- 
stables, officers,  or  detectives,  appointed  by  the  proper  authorities,  in  the  counties 
aforesaid  [of  Erie,  Loxeme,  Susquehanna,  Pike  and  Crawford,]  (a)  and  they  are 
hereby  authorized  and  required,  to  arrest  any  professional  thief,  pickpocket,  or 
burglar,  who  may  be  found  at  any  steamboat-landing,  railroad-depot,  church,  bank- 
ing institution,  broker's  office,  place  of  public  amusement,  auction  room  or  common 
thoroughfare,  in  the  city  of  Erie,  in  Corry,  in  the  county  of  Erie,  and  in  Mead- 
ville  or  TitusvUle,  in  the  county  of  Crawford,  and  carry  them  forthwith  to  the 
mayor  of  the  city,  or  burgess  of  the  borough,  or  a  police  magistrate,  to  be  appointed 
by  the  mayor,  burgess,  or  city  or  town  council  respectively;  and  if  it  shall  be 
proven,  to  the  satisfaction  of  the  mayor,  burgess  or  other  police  magistrate,  by 
sufficient  testimony,  that  the  person  so  arrested  was  attending  or  frequenting  such 
place  or  places  for  am  unlawful  purpose,  he  or  she  shall  be  committed  by  the  said 
mayor,  burgess  or  police  magistrate,  to  the  jail  of  the  proper  county,  for  a  term 
not  exceeding  ninety  days,  at  hard  labor,  or,  at  his  discretion,  require  the  person 
to  give  security  for  his  or  her  good  behavior,  for  a  period  not  exceeding  one  year, 
and  require  the  person  to  pay  the  costs  incident  to  his  or  her  arrest,  examination 
and  commitment. 

Sect.  2.  The  conductors  on  the  several  railroads,  while  passing  through  either 
of  the  counties  aforesaid,  shall  have  like  power  to  arrest  any  one  who  may  be 
found  stealing,  or  picking  the  pockets  of  passengers,  or  others,  or  committing  any 
breach  of  the  peace  on  the  cars,  and  detain  him  or  her  till  reaching  any  one  of  the 
places,  Erie,  Corry,  Meadville  or  Titusville,  and  then  deliver  him  or  her  to  a  con« 
stable,  or  other  police  authority,  to  be  taken  before  one  of  the  authorities  mentioned 
in  the  preceding  section,  to  be  dealt  with  in  like  manner  as  is  there  provided  for 
real  or  suspicious  offenders ;  and  the  several  magistrates  before  named  shall  have 
power  to  order  the  detention  of  the  person  or  persons  so  arrested,  for  a  period  not 
exceeding  ten  days,  if  it  shall  be  deemed  necessary  to  obtain  the  requisite  testimony 
of  absent  witnesses  to  establish  their  guilt. 

Act  21  March  1866.  Purd.  1446. 

SscT.  1.  If  any  person  shall  be  found,  by  any  constable,  police  officer  or  detec- 
tive, staying  or  loitering  in  or  around  any  steamboat-landing,  railroad-depot, 
gambling  or  drinking  saloon,  restaurant,  bankibg-house,  broker's  office  or  any 
place  of  public  amusement,  crowded  thorough&re  or  other  place  of  public  resort, 
in  any  city  or  incorporated  borough,  within  the  counties  of  Erie,  Crawford,  Ve- 
nango and  Warren,(6)  having  no  apparent  business,  trade  or  occupation,  and  with- 
out any<visible  avocation  or  means  of  subsistence,  it  shall  be  the  duty  of  said 
officer  to  arrest  such  person,  and  take  him  or  her^  as  soon  as  may  be,  before  the 
mayor  of  any  city,  the  burgess  of  any  borough,  or  any  convenient  magistrate  of 
the  place  where  the  arrest  is  made ;  and  upon  due  proof  of  the  fact,  by  one  or 
more  witnesses,  or  by  confession,  and  upon  the  party  arrested  failing  to  fiirnish  any 
reafionable  or  satisfactory  account  of  his  or  her  name,  residence,  character  or  busi- 
ness at  that  place,  he  or  she  shall  be  deemed  and  taken  to  be  a  vagrant,  and  shall 
be  subject  to  all  the  existing  laws  respecting  vagrants  now  in  force  in  this  common- 
wealth ;  and  the  mayor  of  any  city  and  the  burgess  of  every  borough  within  the 
said  counties  are  hereby  vested  with  full  authority  and  jurisdiction  to  execute  all 
the  provisions  of  this  act,  and  all  existing  laws  relative  to  vagrants. 

Sect.  4.  After  the  arrest  of  anv  such  person  as  is  hereinbefore  described,  and 
upon  the  oath  or  affirmation  of  the  arresting  officer  or  other  person  that  he  has 
reason  to  suspect,  and  does  suspect  such  person  of  being  a  gambler,  burglar,  thief 
or  pickpocket,  it  shall  be  law&l  for  the  mayor,  burgess  or  justice  before  whom 

(a)  By  act  11  April  1866,  P.  L.  745,  the  (b)  See  act  11  April  1866»  as  to  Franklin 
acts  of  13  March  1862,  and  16th  March  1864    count j.    P.  L.  720.  /^ 

Csmpra),  are  extended  to  the  city  of  Reading.  Digitized  by  vjOC 
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such  person  is  brought,  to  direct  the  officer,  in  his  presence,  or  that  of  some  dis- 
interested person  named  by  him,  to  search  the  person,  the  baggage,  and  pkce  of 
residence  or  resort  of  such  suspected  person,  and  return  to  the  presiding  migis- 
trate  everything  he  may  find  or  take,  deemed  oonfirmatory  of  such  suspicion,  and 
everything  not  so  deemed  shall  be  left  with  or  returned  to  the  owner;  and  if,  upon 
said  examination  and  search,  such  mayor,  burgess  or  other  magistrate  shall  be  satis- 
fied such  suspected  person  is  a  professional  gambler,  thief,  pickpocket  or  burglar, 
he  shall  have  power  so  to  render  his  judgment,  and  then  to  sentence  such  ptitj  to 
pay  a  fine  of  any  sum  not  exceeding  one  hundred  dollars,  and  the  ooets  of  prose- 
cution, and  to  undergo  imprisonment,  in  the  county  jail,  for  any  period  not  exceed- 
ing three  months,  or  to  require  such  party  to  enter  into  recognisance,  and  give  bail 
for  his  or  her  appearance  at  the  next  court  of  quarter  sessions  in  such  sum  as  he 
may  fix ;  and  upon  the  failure  of  any  such  party  to  comply  with  said  sentence,  or 
give  the  required  recognisance  and  bail,  to  commit  him  or  her  to  the  jail  of  the 
county ;  of  all  of  which  doings  the  said  magistrate  shall  keep  a  record,  and  trans- 
mit a  certified  copy  of  the  same  to  the  clerk  of  the  quarter  sessions,  at  or  before 
the  next  succeeding  term. 

Seot.  5.  If  any  person  shall  feel  him  or  herself  aggrieved  by  the  final  adjadioa- 
tion  of  any  mayor,  burgess  or  justice,  under  this  act,  he  shall  have  the  riffht  to  sue 
out  a  writ  of  habeas  corpus^  before  any  judge  of  the  county  in  which  he  shall  be  so 
arrested,  and  have  a  rehearing  of  his  case ;  or  by  giving  satisfactory  security,  in  the 
usual  form,  shall  have  the  right  to  have  a  writ  of  certiorari  to  remove  the  proceed- 
ings to  the  next  court  of  quarter  sessions  for  review,  which  shall  suspend  the  further 
execution  of  the  judgment  or  sentence  until  the  case  is  heard  and  finally  determined 
by  the  court. 

Act  13  April  1867.  Purd.  1490. 

Sect.  1.  That  the  provisions  of  an  act,  entitled  "  An  act  to  authoriie  the  arrest 
of  professional  thieves,  burglars,  et  cetera,  in  the  city  of  Philadelphia,"  approved 
the  13th  day  of  March  1862,  be  and  the  same  are  hereby  extended  to  autiioriie 
the  arrest  and  commitment  of  professional  counterfeiters  and  forgers. 

XI Y.  The  following  is  an  exact  copy  of  an  alderman's  commission.  The  words  here 
printed  in  italic,  are  written  in  the  original.    The  rest  of  the  commission  is  printed. 

PENNSYLVANIA,  ss. 

In  the  name  and  by  the  authority  of  the  Oommonwealth  of  Pennsylvania: 
DAVID  R.  PORTER, 
[Arms  of  the  state.] 

Governor  of  the  said  Commonwealth. 

Pavid  R,  Porter, 
[Seal  uf  commonwealth.] 

To  John  Binns,  of  the  ciiy  of  Philadelphia,  Esquire :  Whereas  it  appears  by  the  return 
made  and  transmitted  to  me,  according  to  law,  that  you,  the  said  Jom  Binn»,  have  been 
duly  elected  an  alderman  of  WcUnut  ward  of  the  cUy  of  Philadelphia  ;  Now  know  jou, 
that  in  conformity  with  the  constitntion  and  laws  of  the  oommonwealth,  in  such  case 
made  and  provided,  I  do,  bv  these  presents,  commission  you  to  be  an  alderman  in  tod 
for  the  said  Walnut  ward  of  the  city  of  PhUaddphia;  hereby  giving  and  granting  onto 
you  full  ri^ht  and  title  to  have  and  to  execute  all  and  singular  the  powers,  jurifldictions 
and  anthonties,  and  to  receive  and  enjoy  all  and  sisfmdar  the  emoluments,  to  an  alderman 
lawfully  belonging,  or  in  any  wise  appertaining,  by  virtue  of  the  oonstitution  and  laws 
of  this  oommonwealth. 

To  have  and  %o  hold  this  commission,  and  the  office  hereby  granted  unto  vou,  the  mi 
John  Binns,  for  the  term  of  five  years,  to  be  oomnuted  from  the  day  of  the  oate  of  these 
presents,  if  vou  shall  so  Ions  behave  yourself  well. 

Given  under  my  hand,  and  the  great  seal  of  the  state,  at  Harrbburij^  fMBfourteaUk 
day  of  April,  in  the  jear  of  our  Lord  one  thousand  eight  hundred  and  mrty,  and  of  the 
oommonwealth  the  sixty-fourth. 

By  the  Governor,  [seal.] 

PR'S  R.  8HUNK, 

Secretary  of  the  Gonunonwealth. 
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On  tlie  back  of  this  commiseion  is  the  following  written  indorsement : 

PHILADELPHIA, «. 

I,  George  Smith,  recorder  of  deeds,  &c.,  for  the  city  and  county  of  Philadelphia,  do 
certify,  tmit  on  the  22d  day  of  April,  ▲.  n.  1840,  the  withiD-named  John  Binns,  Esq., 
personally  appeared  before  me,  and  by  virtue  of  a  commission  of  dedimus  paUstaUm,  to 
me  directed,  was  duly  sworn  to  support  the  constitution  of  the  United  States,  and  the 
conotitution  of  the  state  of  Pennsylvania,  tfnd  to  execute  and  perform  the  duties  of  the 
office  of  alderman  of  Walnut  ward  of  the  city  of  Philadelphia,  with  fidelity,  and  according 
to  the  best  of  his  judj^ment  and  abilities.  And  I  further  certify,  that  the  within  commit' 
^on,  and  the  saia  official  oath,  are  recorded  in  my  office,  in  commission  book  G.  S.,  No. 

[ssAL.]    Witness  my  hand  and  seal  of  office,  the  22d  day  of  April,  ▲.  n.  1840. 

G.  Smith,  Bee, 

XIY.  A  justice  of  the  peace  can  do  no  official  act  ont  of  his  proper  district  or 
county.  7  S.  &  R.  43.   1  Ash.  181. 

A  justice  of  the  peace  commissioned  within  a  certain  district  and  county,  cannot 
act  under,  his  commission  upon  a  division  of  the  county,  if  he  reside  in  the  new 
county,  though  his  district  remain  in  it  entire.  By  the  diyision  of  a  county  the 
commissions  of  justices,  who  are  thereby  thrown  into  the  new  county,  are  yacated, 
unless  provision  against  it  be  made  in  the  act  dividing  the  former  county.  4  Y. 
o99.  I 

An  alderman  or  justice  of  the  peace  is  competent  to  administer  any  oath  required 
to  support  any  collateral  or  interlocutory  step  found  necessary  in  a  cause,  in  the 
common  kw  or  orphans'  courts.   2  Am.  L.  J.  224. 

As  long  as  the  commission  of  a  justice  is  in  force,  he  possesses  an  authority  to 
administer  oaths,  of  which  he  cannot  divest  himself;  and  though  he  do  not  sub- 
scribe himself  as  a  justice  to  a  deposition,  he  shall  be  deemed  to  have  acted  officially. 
3  B.  539. 

The  letters  ''J.  P."  are  a  sufficient  designation  of  the  official  character  of  a  justice 
of  the  peace.   8  C.  514. 

The  offence  of  a  justice  acting  as  agent  for  either  party  who  sues  before  him,  is      + 
indictable.   14  S.  &  R.  158. 

Trespass  has  been  held  to  lie  a^nst  a  justice  of  the  peace  who  issued  execution 
against  the  body  of  a  person  privileged  firom  imprisonment.  2  Johns.  Cas.  249. 
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Susttces  of  t^e  ^tatt,  Jettons  against 


I.  Actions  against  justices  regulated. 
II.  Form  of  notice. 
III.  How  testimony  to  be  taken  on  applica- 


tions for  remoTal  of  justices. 
lY.  Proceedings  on  neglect  to  pay  over  the 
amount  of  a  jud^ent 


I.  Act  21  March  1772.  Pnrd.  607. 

Whereas,  justioes  of  the  peace  may  be  disoonraged  in  the  execation  of  their 
office,  by  vexatious  actions  (a)  brought  against  them,  for  or  by  reason  of  small  and 
involuntary  errors  in  their  proceedings :  and  whereas  it  is  necessary  that  they  should 
be  (as  far  as  is  consistent  with  justice,  and  the  safety  and  liberty  of  the  subjects  over 
whom  their  authority  extends)  rendered  safe  in  the  execution  of  the  said  office  and 
trust :  and  whereas  it  is  also  necessary  that  the  subject  should  be  protected  from  all 
wilful  and  oppressive  abuse  of  the  several  laws  committed  to  the  care  and  execution 
of  the  said  justices  of  the  peace  :  Be  it  enacted, 

Sect.  1.  No  writ  shall  be  sued  out  against,  nor  any  copy  of  any  process,  at  the 
suit  of  a  subject,  shall  be  served  on  any  justice  of  the  peace,  for  anything  by  him 
done  in  the  execution  of  his  office,(5)  until  notice,  in  wnting,  of  such  intended  writ 
or  process  (c)  shall  have  been  delivered  to  him,  or  left  at  the  usual  place  of  hifl 
ftbode,  by  the  party,  his  Itttorney  or  agent,(<Q  who  intends  to  sue,  or  cause  the  same 
to  be  sued  out  or  served,  at  least  thirty  days(e)  before  the  suing  out  or  serving  the 

(a)  This  act  applies  to  suits  before  magis- 
trates. 6  S.  &  R.  209.  And  therefore  a 
notice  is  necessary  in  an  action  brought  before 
a  justice  of  the  peace,  to  recover  the  penalty 
for  taking  illegal  fees.  6  S.  &  R.  44,  209.  12 
Ibid.  76.  7W.491.  2Wr.278.  1  Ash.  60.  And 
for  the  penalty  for  marrying  a  minor,  without 
the  ognsent  of  the  parent  or  guardian.  4  B.  20. 
8  S.  &  R.  295.  If  the  suit  be  brought  before 
a  justice,  it  must  appear  by  his  record  that 
notice  was  duly  c^veu;  otherwise  his  judg- 
ment will  be  reversed  on  certiorari,  2  Phila. 
B.  89. 

(6)  A  justice  of  the  peace  is  entitled. to 
notice,  under  this  act,  wheneTcr  the  act  com- 
plained of  was  done  by  him,  hy  virtue  of  kit 
office,  4  B.  20.  Although  the  justice  has  acted 
illegally,  yet  if  he  have  a  general  jurisdiction 
of  t^e  subject,  and  intend^  to  act,  or  assume 
to  act,  as  a  magistrate,  he  is  within  the  pro- 
tection of  the  act.  6  8.  &  R.  802.  Therefore, 
if  a  magistrate  cause  one  who  was  travelling 
on  Sunday,  to  be  arrested  on  his  own  view, 
he  is  entitled  to  notice.  Ibid.  299.  It  may 
be  laid  down  as  a  general  rule,  that  wherever 
the  officer  has  acted  honettlyt  though  tiM- 
takingly;  where  he  supposed  he  was  in  the 
execution  of  his  duty,  although  he  had  no 
authority  te  act ;  he  is  entitled  to  the  pro- 
tection of  the  act  of  assembly.  ^  Ibid.  4  £ng. 
L.  k  £q.  874.  So,  in  a  suit  by  the  adminis- 
trator of  a  constable,  against  a  justice,  to 
recover  back  money  alleged  to  have  been 
received  by  him  as  a  justice  of  the  peace,  by 
fhkud  and  mistake,  it  was  held,  that  the  de- 
fendant was  entitled  to  notice.  2  R.  208. 
And  where  an  action  was  brought  against  an 
alderman  for  issuing  an  execution  upon  the 
transcript  of  another  alderman  of  the  same 
city,  who  was  then  in  commission,  and  acting 
in  his  office ;  it  was  held,  that  he  was  entitled 
to  notice,  under  the  act  of  1772,  although  his 
act  was  void,  and  wholly  without  authority ; 


it  being  done,  nevertheless,  by  virtae  of  hta 
office.  Hubert  v.  Mitchell,  Dist.  Court,  Ffaila., 
19  March  1849.  But  if  the  justice  act  merely 
under  color  of  hit  office,  and  not  hy  vvrtue  of  it, 
he  is  not  entitled  to  notice  under  the  statute; 
as,  if  he  issue  a  warrant  of  arrest  on  a  crim- 
inal accusation,  without  probable  cause, 
supported  by  oath  or  affirmation ;  the  power 
to  do  which  is  expressly  excepted  from  all 
the  powers  of  the  government,  by  the  bill  of 
rights  of  Pennsylvania.   1  Bald.  602. 

(c)  The  notice  need  not  state  the  kind  of 
writ  intended  to  be  issued,  whether  summons 
or  capias.  4  B.  26.  Nor  the  kind  of  sctico, 
whether  trespass  or  case.  6  B.  85.  12  S.  &  R. 
148.  Nor  the  court  in  which  the  action  is 
intended  to  be  brought.  Notice,  stating  that 
plaintiff  would  sue  in  the  common  pleas,  is 
sufficient,  although  the  action  be  brought  in 
the  district  court  of  the  county ;  both  those 
courts  having  jurisdiction  of  the  subject- 
matter.  8W.  817.  But  if  the  notice  state  the 
kind  of  action  intended  to  be  brought,  and 
the  action  afterwards  brought  is  of  a  different 
kind  from  that  contained  in  the  notice,  the 
variance  will  be  fatal  on  the  trial  7  T.  R.  681. 
4  B.  26.  For,  if  the  notice  may  mi^ead,  or 
if  it  be  expressed  in  equivocal  tenns,  it  is 
bad.  1  Br.  66.  7  W.  297.  So  if  a  circom- 
stance  be  unnecessarily  set  out  in  the  notice, 
— as  the  date  of  an  act  of  assembly,  which  is 
misstated, — ^the  plaintiff  cannot  recover.  7  IT. 
&S.  862.   lU.  9. 

(cf)  The  witness  must  indentify  the  no- 
tice, and  prove  the  time  of  service.  1  Baxr 
403.  It  need  not  be  delivered  by  the  agent 
or  attorney,  but  may  be  served  by  any  mes- 
senger employed  for  that  purpose.  13  S.  ft 
R.  420. 

(e)  The  rule  is  to  include  the  first  day  and 
exclude  the  last.  4  H.  14.  And  see  5  C. 
524-5. 
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eame;  in  which  notice  shall  be  clearly  and  explicitly  contained  the  cause  of  action,(nr) 
'which  the  said  part^  hath  or  claimeth  to  have,  against  such  justice  of  the  peace ;  on 
the  back  of  which  notice  shall  be  indorsed  the  name  of  such  attorney  or  agent,(6) 
together  with  the  place  of  his  abode,(c)  who  shall  be  entitled  to  the  fee  of  twenty 
sliilliDgs  for  the  preparing  and  serving  such  notice,  and  no  more.^d) 

Skot.  2.  It  shall  and  may  be  lawful  to  and  for  such  justice  of  the  peace,  at  any 
time  within  thirty  days  a^r  such  notice  given  as  aforesaid,  to  tender  amends  (e)  to 
the  party  complaining,  or  his  or  her  agent  or  attorney;  and  in  case  the  same  is  not 
accepted,  to  plead  (^)  such  tender  in  bar  to  any  action  to  be  brought  against  him, 
grounded  on  such  writ  or  process,  together  with  the  plea  of  not  guilty,  and  any 
other  plea,  with  leave  of  the  court;  and  if,  upon  issue  joined  thereon,  the  jury  shall 
find  the  amends  so  tendered  to  have  been  sufficient,  they  shall  give  a  verdict  for 
the  defendant ;  and  in  such  case,  or  in  case  the  plaintiff  shall  become  nonsuit,  or 
shall  discontinue  his  or  her  action,  or  in  case  judgment  shall  be  given  for  such  de- 
fendant or  defendants,  upon  demurrer,  such  justice  shall  be  entitled  to  the  like  codts 

is  sufficient ;  the  act  not  requiring  the  attor- 
ney to  be  of  the  proper  county.  6  W.  8170. 
Service  of  the  notice  by  the  plaintiff  himself, 
will  not  dispense  with  the  necessity  of  his 
signature,  or  that  of  his  attorney,  to  the 
notice.  9  Barr  185.  If  the  plaintiff  himself 
sigh  the  notice,  and  no  attorney  be  indorsed, 
the  abode  of  the  plaintiff  should  be  set  forth. 

6  S.  &  R.  618.  5  W.  871.  A  notice  indorsed, 
**  T.  B.,  of  Washington,  is  my  attorney,"  was 
held  sufficient;  the  notice  being  giyen  in 
Washington  county,  and  the  seat  of  justice, 
where  the  attorney  resided,  being  of  the  same 
name.  6  B.  88.  But  a  notice  mbteribed  thus 
— "  J.  L.,  attorney  for  T.  K.,  No.  79  So.  5th 
St.,"  is  not  a  sufficient  notice  of  the  attorney's 
place  of  abode;  a  subscription  of  this  sort 
would  indeed  be  evidence  that  the  party  was 
there  when  he  wrote  it,  but  it  is  not  evidence, 
under  the  act  of  assembly,  that  it  is  his  place 
of  abode,  which  must  be  eipressly  stated.  1 
Br.  65.  So,  where  a  notice  to  a  justice  was 
n'ffned  by  the  plaintiff's  attorney,  and  dated 
at  Wilkesbarre,  but  there  was  no  indorsement 
of  his  name,  neither  was  it  said  in  any  part 
of  the  notice,  or  on  the  back  of  it,  that  he 
resided  at  Wilkesbarre,  it  was  held  to  be  in- 
sufficient.  8  S.  &  B.  295. 

(rf)  This  fee  of  twenty  shillings,  for  prepar- 
ing and  serving  the  notice,  must  be  charged 
in  the  bill  of  costs,  and  paid  by  the  defendant, 
upon  a  recovery  against  him.    1  Afh.  60.   See 

7  S.  &  R.  448-9. 
(e)  In    demands    founded    on    torta,    and 

sounding  in  damages,  any  sum  of  money  may 
be  treated  as  amends,  if  sufficient  in  amount ; 
of  which  the  jury  are  to  judge.  8  W.  819. 
Payment  of  any  sum  accepted  as  satisfaction 
for  a  personal  injury,  is  sufficient.  I  Bac. 
Abr.  41.  But  where  the  action  is  for  a  specific 
penalty,  given  to  the  party  grieved,  nothing 
less  than  the  amount  of  the  penalty  is  sufficient 
amends,  and  available  as  a  defence.   4  B.  25 

8  W.  817.  7  Ibid.  491.  It  is  not. necessary, 
however,  for  the  justice  to  make  a  regular 
tender  of  amends,  if  the  other  party,  by  his 
conduct,  dispense  with  it,  by  a  previous 
reftual  to  accept   8  P.  R.  519. 

(g)  If  the  justice  rely  upon  a  tender  of 
amends  before  suit  brought,  it  must  be  spe- 
cially pleaded ;  in  which  case  only  does  the 
statute  authorise  the  court  andjury  to  pass  on 


(a)  It  is  not  necessary  that  the  notice  should 
have  all  the  form  and  accuracy  of  a  declara- 
tion; a  tubttantial  notice  of  the  cause  of 
action  is  alone  required.  12  S.  &  R.  148.  7 
W.  298, 491.  10  C.  824.  2  Wr.  278.  A  noUce  to 
a  justice,  of  an  intended  suit  for  the  penalty 
of  fifty  dollars,  for  taking  illegal  fees,  need 
not  specify  what  fees  he  was  eQtitled  to 
receive.  17  S.  &  R.  75.  <*  The  justice  was 
apprised  of  the  sum,"  said  Gibson,  C.  J., 
**  and  the  occasion  on  which  it  is  alleged  to 
have  been  extorted ;  and  this  is  sufficient  to 
enable  him  to  judge  of  the  extent  of  the 
ii^ury,  and  the  propriety  of  tendering  amends ; 
all  beyond  this,  lay  more  in  the  knowledge 
of  the  justice  than  any  one  else.*'  Ibid.  But 
the  notice  must  clearly  and  explicitly  set 
forth  the  cause  of  action  on  account  of  which 
the  plaintiff  claims  amends.  8  W.  144.  10  C. 
824.  And  see  26  Eng.  L.  &  £q.  285.  A 
claim  for  two  penalties  for  taking  illegal  fees 
may  be  included  in  one  notice.   2  Wr.  278. 

(5)  A  notice  directed  to  a  justice,  signed  by 
the  plaintiff,  and  thus  indorsed — **  Notice  to 
J.  8.,  Esquire ;  Henry  Read,  living  in  Poplar 
Lane,  between  8d  and  4th  Streets,"  was  held 
to  be  defective,  in  not  stating  that  Henry  Read 
was  the  agent  of  the  plaintiff,  and  in  not  con- 
taining anything  from  which  it  might  be  in- 
ferred that  he  was  hia  agent,  having  authority 
to  receive  a  tender  of  amends.  5  S.  &  R.  517. 
But  the  indorsement  of  the  name  and  residence 
of  an  attorney  is  sufficient  without  more.  2 
W.  278.  Whether  it  be  essential  that  the  name 
and  abode  of  the  plaintiff's  attorney  or  agent 
should  be  written  on  the.  back  of  the  notice, 
if  it  be  sufficiently  inserted  on  its  face,  has  not 
been  determined.  See  8  S.  &  R.  295.  But  it 
would  teem  that  this  act  is  to  be  strictly  con- 
strued. 7  W.  &  S.  868.  And  therefore,  it  is 
advisable  in  all  oases,  that  the  name  and 
abode  should  be  written  on  the  back  of  the 
notice,  as  the  act  prescribes.  The  indorse- 
ment on  the  notice  of  the  name  and  residence 
of  the  plaintiff's  attorney,  is  equivalent  to  an 
assertion  that  he  is  the  agent  of  the  plaintiff, 
and  authorized  to  receive  amends.  2  Wr. 
278,  If  the  plaintiff  himself  give  the  notice, 
the  indorsement  of  the  name  and  residence 
of  his  attorney  is  unnecessary.   5  W.  871. 

(e)  A  notice  served  by  the  plaintiff  himself, 
and  indorsed  by  an  attorney  of  another 
county  from  that  in  which  suit  was  brought, 


it.   8W.  819. 
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a?  he  would  have  been  entitled  onto,  in  case  be  had  pleaded  the  general  issae  onlj; 
and  if,  upon  ifisue  so  joined,  the  jury  shall  find  that  no  amends  were  tendered,  or 
that  the  same  were  insufficient,  and  also  against  the  defendant  or  defendants  on  such 
other  plea  or  pleas,  then  they  shall  give  a  verdict  for  the  plaintiff,  and  such  damages 
as  they  shall  think  proper^  which  he  or  she  shall  recover,  togeUier  with  his  or  her 
costs  of  suit. 

Sect.  8.  No  such  plaintiff  shaD  recover  any  verdict  against  such  jnstiee,  in  any 
case  where  an  action  shall  be  grounded  on  any  act  of  the  defendant,  as  jnstioe  of  the 
peace,  unless  it  is  proved,  upon  the  trial  of  such  action,  that  such  notice  was  given 
as  aforesaid;  but  in  default  thereof,  such  justice  shall  recover  a  verdict  and  costs  as 
aforesaid. 

Sect.  4.  In  case  such  justice  shall  neglect  to  tender  any  amends,  or  shall  have 
tendered  insufficient  amends,  before  the  action  brought,  it  shaXL  and  may  be  lawful 
for  him,  by  leave  of  the  court  where  such  action  shall  depend,  at  any  time  before 
issue  joined,  to  pay  into  court  such  sum  of  money  as  he  shall  see  fit;  whereupon 
such  proceedings,  orders  and  judgments,  shall  be  had,  made  and  given,  in  and 
by  such  court,  as  in  other  actions  where  the  defendant  is  allowed  to  pay  money 
in  court. 

SsoT.  5.  No  evidence  shall  be  permitted  to  be  given  by  the  plaintiff,  on  the  trial 
of  any  such  action  as  aforesaid,  of  any  cause  of  action,  except  such  as  is  contained 
in  the  notice  hereby  directed  to  be  given. 

Seot.  7.  Provided  always,  That  no  action  shall  be  brought  against  any  justice 
of  the  peace,  for  anything  done  in  the  execution  of  his  office,  or  against  any  con- 
stable or  other  officer,  or  person  or  persons  acting  as  aforesaid,  unless  commenced 
within  six  months  after  the  act  committed.(a) 

Notice  to  an  alderman  of  an  intended  action  tor  taking  illegal  fees. 

Philadxlphia,  November  13th  1848. 
To  J.  B.,  Esquire,  one  of  the  aldermen  of  the  county  of  Philadelphia : 
Sib  : — Take  notice,  that  unless  you  tender  amends  within  thirty  days,  I  will  bring  ray 
action  against  vou  for  the  following  cause,  to  wit :  That'on  the  19th  day  of  October,  a.  n. 
1848,  you  did  demand  and  take  from  me  the  sum  of  thirty-seven  cents,  as  and  for  your 
fees  for  issuing  an  execution  and  entering  the  return  thereof,  in  a  certain  action,  wherein 
iadgment  was  rendered  by  you  for  the  sum  of  one  dollar  and  costs,  on  the  5th  day  of 
October  1848,  in  which  one  0.  S.  was  plaintiff,  and  I,  G.  N.,  was  defendant ;  the  said  sum 
of  thirty-seven  cents  being  a  greater  fee  than  is  expressed  and  limited  for  the  said  services 
by  the  act  of  assembly  in  suon  case  made  and  provided,  whereby  you  have  forfeited  to  me 
the  sum  of  fifty  dollar8.(6)  G.  K. 

Indorsed. — Notice  to  J.  B.,  Esquire.  W.  H.  D.,  Esqnire,  is  my  attorney ;  his  plaot 
of  abode  is  No.  75  Walnut  Street,  in  the  city  of  Philadelphia.  G.  N. 

m.  Act  14  Januaby  1804.  Purd.  608. 

Sect.  1.  Whereas,  frequent  applications  are  made  to  the  legislatnre  for  the 
removal  of  justices  of  the  peace  from  office ;  and  whereas,  the  parties  frequently 
reside  so  far  from  the  seat  of  government  as  in  a  great  measure  to  prevent  that  full 
and  fair  examination  of  witnesses  and  investigation  of  the  subject  which  the  nature 
of  the  case  requires :  therefore,  Be  it  enacted^  That  it  shall  be  the  duty  of  the 
chief  justice  of  the  state,  or  any  other  of  the  justices  of  the  supreme  court,  or  the 
president,  or  any  associate  judge  of  any  of  the  courts  of  common  pleas,  on  com- 
l^aint  made  in  writing,  signed  by  at  least  twenty  of  the  taxable  inhanitants  qf  any 
township  or  county,  against  any  justice  of  the  peace  residing  therein,  to  issue  his 
process  to  any  constable,  commanding  him  to  summon  the  said  justice  so  complained 
of,  as  aforesaid,  to  appear  before  him  on  a  day  to  be  mentioned  therein,  which  shall 
not  be  more  than  ten  nor  less  than  five  days  from  the  date  of  such  process }  and 

{a)  The  limitation  may  be  taken  advantage  tiff  had  knowledge  of  the  proeeedings.   I 

of  on  the  general  issue.   9  S.  &  B.  14.     In  an  Phila.  B.  215. 

action  against  a  justice  for  maliciously  enter-        (6)  For  other  forms  of  notice,  see  4  B.  26 ; 

ing  judgment  against  the  plaintiff  in  a  suit  in  6  B.  88  ;  12  S.  k  B.  145 ;  8  W.  144 ;  7  W.  297, 

which  he  had  no  jurisdiction,  the  limitation  491,  497  ;  17  8.  &  B.  76;   7  W.  ft  8.  862;  S 

will  eommence  to  run  from  the  time  the  plain-  Tr.  &  H.  Pr.  676 ;  1  H./9i  IQ  G.  824. 
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tlao  to  issae  compnlsoiy  process  to  compel  the  attendance  as  well  of  the  witnesses 
named  by  the  complainants  as  those  whom  such  justice  of  the  peace  shall  require 
in  hifl  behalf:  and  on  the  day  appointed  for  a  hearing  the  said  judge  shall  proceed 
to  examine,  on  oath  or  affirmation,  all  such  witnesses  as  may  appear,  as  well  those 
who  may  be  produced  to  substantiate  any  of  the  charges  against  such  justice  of  the 
peace,  as  those  whom  he  may  produce  in  his  behalf,  and  shall  fairly,  carefullj^  and 
impartiaUy  write  down  all  depositions,  cross-examinations  and  interrogatories  as 
Aforesaid  taken,  and  shall  thereupon  seal  up  and  transmit  the  same  to  the  secretary 
«f  the  commonwealth,  who  shall  lay  them  before  the  legislature. 

Sect.  2.  Each  witness  for  attendance  before  any  judge  in  conformity  to  the  pro- 
Tisions  of  this  act,  shall  be  allowed  for  each  day  spent  as  aforesaid,  fifty  cents,  and 
the  constable  serving  such  process  shall  be  allowed  such  fees  as  he  is  entitled  to  by 
law  for  similar  serrices  under  legal  process  from  a  justice  of  the  peace :  and  the 
-'judge  shall  transmit  a  certified  schedule  or  list  of  the  names  of  the  witnesses,  and 
^the  time  they  respectively  attended,  together  with  the  account  of  the  costs  upon 
«ach  process  served  by  the  constable,  to  the  commissioners  of  the  county,  and  the 
expenae  of  such  attendance  and  service,  together  with  all  other  necessary  expenses 
•rising  under  the  provisions  of  this  act,  shall  be  paid  oi^t  of  the  moneys  raised  for 
the  use  of  the  proper  county  in  which  such  justice  resides,  upon  warrants  drawn  bj 
the  oommissionerB  of  the  county  upon  the  county  treasurer. 

IV.  Act  28  Maeoh  1820.  Purd.  608. 

Seoi.  8.  Where  any  alderman  or  justice  of  the  peace  shall  receive  the  amount 
of  a  judgment  rendered  by  him,  or  any  part  thereof,  and  shall  refuse  to  pay  the 
Muae  over  to  the  plaintiff  or  his  agent,  or  the  ^rson  to  whom  it  is  owing,  such 
refusal  shall  be  a  misdemeanor  in  office ;  and,  besides  the  remedy  for  such  misde- 
meanor, Uie  party  aggrieved  may  petition  the  court  of  common  pleas  of  the  proper 
«oaiity  where  the  justice  resides,  setting  forth  the  reftisal  of  the  alderman  or  justice 
of  the  peace  to  pay  over  the  moneys  by  him  collected,  and  the  said  court  shall  take 
iimmedutte  order  therein,  by  directing  a  notice  to  issue,  directed  to  the  said  alder- 
fnan  or  justice,  returnable  forthwith,  or  at  such  certain  day  as  will  suit  the  conveni- 
ence of  the  court,  setting  forth  the  content^  of  the  petition,  and  on  return  of  th6 
notice  and  due  proof  of  the  service  thereof,  if  the  said  justice  appears  in  pur- 
ice  of  the  notice,  and  admits  the  facts  set  forth  in  the  petition,  or  shall  neglect 
refuae  to  appear,  in  either  case,  the  said  court  shall  enter  judgment  for  the 
Imiount  so  retained  by  the  justice,  with  interest  from  the  receipt  thereof,  and  four 
dollars  to  the  party  aggrieved,  besides  costs ;  but  should  the  facts  stated  in  the 
[wdtion  be  disputea  by  the  alderman  or  jusdce,  the  said  court  shall,  upon  his  ap- 
)earance,  form  an  issue  in  such  manner  as  is  calculated  to  do  justice  to  the  contend- 
ng  parties,  and  the  whole  issue  shall  be  fully  and  fairly  tried,  and  judgment  shall 
I>e  entered  on  the  verdict  of  the  jury,  which  shall  be  final  and  conclusive  between 
the  parties,  and  on  judgment  being  rendered  against  any  alderman  or  justice  of  the 
toeaee  in  manner  aforesaid,  for  refusing  to  pay  over  money  by  him  received,  exocu- 
uon  shall  forthwith  issue  at  the  instance  of  the  complainant,  without  any  stay : 
PrQvi€hdy  The  court  before  whom  any  issued  is  tried  pursuant  to  this  section  shall 
ave  power  to  decree  touching  the  costs  of  such  issue,  as  to  right  and  justice  shall 
ippertain. 
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justices  oC  i\)t  ileaa, 

Jurisdiction  of,  under,  the  United  States  Laws. 

I.  Of  suits  for  debts.  IV.  Proceedings  for  desertion  ftnd  sesmen'i 

II.  Of  suits  for  penalties  and  forfeitures.  wages. 

III.  Of  criminal  prosecutions.  V.  Judicial  decisions. 

Thb  mode  of  proceeding  to  execute  the  powers  of  a  state  magiMtratey  under  tbe 
federal  authority,  is  given  with  brevity  and  clearness  in  the  following  extract  from 
2  Bache's  Manual  95-7. 

I.  Suits  fob  debts. 

The  United  States  may  sue  (in  their  own  name,  or  in  the  name  of  an  authorifed 
public  officer)  in  any  state  court,  or  before  any  state  magistrate,  for  the  recovery 
of  debts  due  to  them,  in  all  cases  where  the  acta  of  congress  do  not  vest  an  exclu- 
sive jurisdiction  in  the  federal  courts.  Such  suits,  however,  both  in  their  nature 
and  in  their  amount,  must  be  within  the  jurisdiction  of  the  state  court  or  state 
magistrate,  according  to  the  laws  of  that  state  providing  for  suits  instituted  by  pri- 
vate persons. 

The  process  for  commencing,  prosecuting  and  terminatbg  suits  of  the  United 
States,  is  the  same  as  in  suits  between  individuals. 

n.  Suits  fob  penalties  and  fobfeitubss. 

By  the  judicial  act,  the  district  court  of  the  United  States  is  vested  with  exclu- 
sive  original  cognisance  of  all  seizures  on  land  or  water,  and  of  all  suits  for  penalties 
and  forfeitures  incurred  under  the  laws  of  the  United  States ;  but  it  has  been  seen 
that  subsequent  acts  of  congress  have  given  jurisdiction  to  state  courts  and  state 
magistratesy  for  the  recovery  of  particular  penalties  and  forfeitures.  It  is  to  be 
likewise  observed,  that  the  state  magistrates,  having  received  due  information  of 
ofifences  committed,  or  goods  concealed,  in  violation  of  the  laws  of  the  United  States, 
may,  lawfully,  issue  warrants  of  arrest,  and  search-warrants,  as  in  similar  cases  occur- 
ring under  uie  state  laws.  Upon  examination  of  the  case,  if  it  be  found  to  be  withio 
the  state  magistrate's  jurisdiction,  he  will  proceed  to  decide  it;  if  not,  he  will  refer 
the  case  to  the  competent  federal  judge  or  tribunal. 

The  process  in  cases  of  penalty  is  the  same  as  in  actions  of  debt,  for  money  due. 
The  process  in  cases  of  forfeiture  of  goods  is  an  information  in  rem.  In  both 
descriptions  of  cases,  the  cause  of  action  should  be  in  the  express  terms  of  the  act 
of  congress,  and  the  declaration  or  information  should  state  mat  the  same  occurred 
^^  contrary  to  the  form  of  the  act  of  congress  in  such  case  made  and  provided" 

III.  Cbiminal  pbosegutions. 

For  any  crime  or  offence  against  the  United  States,  the  offender  may  be  arrestedi 
imprisoned  or  bailed,  (as  the  case  may  be,)  by  any  justice  of  the  peace  or  other 
state  magistraie  ;  but  where  the  punishment  may  be  death,  bail  can  only  be  admitted 
by  the  supreme  court  or  circuit  court  of  the  United  States,  or  by  a  justice  of  the 
supreme  court,  or  a  judge  of  a  district  court.  If,  however,  a  person  committed  by 
a  justice  of  the  supreme,  or  a  judge  of  a  district  court,  for  an  offence  not  punisha- 
ble with  death,  shall  afterwards  procure  bail,  and  there  be  no  judge  of  the  United 
States  in  the  district  to  take  the  same,  it  may  be  taken  by  any  judge  of  the  supreme, 
or  superior  court  of  law  of  the  state. 

The  usual  form  of  process  against  offei^ers  in  the  state  is  to^  be  issued,  and  a4 
the  expense  of  the  United  States.  If  the  crime  or  offence  chained  be  not  capital, 
the  state  magistrate,  when  the  offender  is  brought  before  him,  may  imprison  or  baO 
him  for  trial  before  such  court  of  the  United  States,  or  of  the  state,  (in  the  specified 
cases,)  as  have  cognisance  of  the  offence.  Where  the  punishment  of  the  offenoe 
may  be  death,  the  state  magistrate  cannot  admit  the  offender  to  bail,  but  must  oom* 
mit  him  for  trial,  or  until  discharged  by  the  due  course  of  law. 

In  cases  bailable  by  the  state  magistrate,  he  must  take  a  recognisance  frrm  iSbm 
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offender  and  his  sureties,  in  a  form  similar  to  that  adopted  in  oases  arising  under 
the  state  laws.  He  must  also  take  the  recognisances  of  the  witnesses  for  their 
appearance  to  testify  in  the  case,  which  may  be  required  on  pain  of  imprisonment. 
And  it  has  been  judicially  decided,  that  the  accused  has  a  right  to  the  same  pro- 
cess to  compel  the  attendance  of  the  witnesses  on  his  behalf. 

The  state  magistrate  must  return,  as  speedily  as  may  be,  into  the  clerk's  ofBce  of 
the  court  haying  cognisance  of  the  offence,  copies  of  the  process,  together  with  the 
original  recognisance  taken  from  the  party  accused  and  the  witnesses. 

lY.  Proceedings  fob  desertion  and  seamen's  wages. 

Justices  of  the  peace  are  also  empowered  by  act  of  congress,  in  case  any  seaman, 
who  shall  have  signed  a  contract  to  perform  a  voyage,  shall  at  any  port  or  place, 
desert  or  absent  himself  from  his  vessel,  without  leave  of  the  master,  or  command- 
ing officer,  to  issue  their  warrant  to  apprehend  such  deserter  and  bring  him  before 
^  them }  and  if  the  complaint  of  the  master  shall  be  sustained,  to  commit  such  sea^ 
*  man  to  jail,  there  to  remain  until  the  vessel  be  ready  to  proceed  on  her  voyage,  or 
the  master  require  his  discharge ;  and  then  to  be  delivered  to  the  master,  on  pay- 
ment of  the  costs,  which  are  to  be  deducted  from  the  seaman's  wages. 

They  are  also  empowered,  on  the  appUcation,  in  writing,  of  a  consul  or  vice-consul 
of  any  foreign  government  having  a  treaty  with  the  United  States  for  the  restora- 
tion of  seamen  deserting,  to  issue  process  for  the  arrest  and  examination  of  any 
seaman  who  may  have  deserted  from  a  vessel  of  such  government,  and  if  the  com- 
plaint be  sustained,  such  deserter,  not  being  a  citizen  of  the  United  States,  is  to  be 
delivered  ap  to  such  consul  or  vice-consul,  to  be  sent  back  to  the  dominions  of  such 
government ;  or,  on  the  request,  and  at  the  expenstj  of  the  said  consul  or  vice-consul, 
shall  be  detained,  until  the  consul  or  vice-consul  finds  an  opportunity  of  sending 
him  back,  not  exceeding  two  months. 

They  are  also  authorized  to  summon  the  master  of  a  vessel  to  show  cause  why 
process  should  not  issue  out  of  the  admiralty  court  for  wages  due  to  the  seamen  of 
a  vessel ;  and  to  grant  a  certificate  thereof  to  the  clerk  of  the  district  court. 

PBOCISS'  TO  BIOOVEB  SBAMEN's  WAOXS. 

Eastern  District  or  Pbknstlvania,  ) 
CiTT  OP  Philadslphia,  ss,  J 

To  the  Marshal  of  said  district,  or  to  any  Constable  of  the  said  City : 
Tou  are  herebjr  commanded  forthwith  to  sammon  C.  D.,  master  of  the  ship  or  vessel 
called  the  Argus,  if  he  be  found  within  the  said  city  or  county,  to  be  and  appear  before 
me,  the  subscriber,  one  of  the  aldermen  of  the  said  city,  at  my  office.  No.  56  South  Fourth 
•treet,  on  the  sixth  day  of  May,  at  ten  o'clock  in  the  forenoon,  (the  residence  of  the  judge 
of  the  district  being  more  than  three  miles  from  this  place,)  to  show  cause  why  process 
should  not  issue  a^nst  the  said  vessel,  her  tackle,  furniture  and  apparel,  aocoraing  to 
tiie  course  of  admiralty  courts,  to  answer  for  the  wages  of  A.  B.,  mariner  on  board  the 
•aid  vessel.  Witness  my  hand  and  seal  this  first  day  of  May,  in  the  year  of  our  Lord 
eae  thooaaad  eight  hundred  and  sixty.  £.  F.,  Alderman.    [seal.J 

CXETIFICATX  TO  THE  CURE  OF  THE  DISTEICT  COUBT. 

A.  B.  1  Claim  for  seaman's  wages. 

Of.    \  Summons  issued  Ist  May  1860. 
C.  D.  j  Returnable  6th  inst.,  at  10  o'clock. 

It  appearing  that  the  wages  are  not  paid,  satisfied  or  forfeited,  or  the  matter  in  dispute 
tetded,  I  therefore  certify,  that  there  is  sufficient  cause  of  complaint  whereupon  to  found 
admiraltT  process. 
I     Philadelphia,  6th  May,  a.  d.  1860. 

£.  F.  Alderman,    [seal.] 
To  F.  H.,  Esq.,  Clerk  of  the  District  Court. 

Note. — For  any  crime  or  offence  against  the  United  States,  the  offender  may  be  arrested, 
^,  agreeably  to  the  usual  mode  of  process  against  offenders  in  the  state  where  he 
may  be  found.  The  caption,  however,  of  the  process  must  be  altered,  and  "  The  United 
SUUe$  of  America^'  inserted  in  the  place  of  ''  The  Commonwealth  of  Pennsyltfania" 
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y.  If  a  person  be  committed  by  a  state  magistrate,  for  an  offenee  against  the 
United  States,  he  may  be  admitted  to  bail  by  a  state  judge.  5  B.  512.  A  state 
magistrate,  acting  under  the  laws  of  the  United  States,  cannot  issue  compuborj 
process  into  another  state.     2  W.  C.  C.  159. 

The  court  will  not  look  beyond  the  certificate  of  the  justice  for  the  authority  of 
the  clerk  to  issue  process  for  seamen's  wages  ^  but  such  certificate  must  show,  on  its 
face,  the  officer's  authority  to  act.     1  Newb.  6.     6  McLean  184. 

The  power  given  to  arrest  and  confine  deserters  by  warrant  from  a  ma^strate, 
does  not  supersede  the  authority  given  to  the  master  under  the  general  maritime 
law.     Ware.  83. 

An  alderman  or  justice  of  the  peace  has  no  power  to^  imprison^  for  desertion,  a 
seaman  who  was  shipped  in  a  foreign  port.     1  S.  &  R.  392. 

Nor  to  take  cognisance  of  a  charge  of  assault  and  battery  alleged  to  have  been 
committed  by  an  officer  of  a  foreign  merchant  Vessel  upon  one  of  his  seamen,  while 
on  board  the  ship.  United  States  v.  Jenkins,  U.  S.  Dist.  Court,  May  1851.  Kanb,  J. 


lanlrlortr  antr  Emant 

[See  Distress  for  Rent.] 
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I.  Of  the  relation  of  landlorb  and  tenant. 

Of  all  the  jurisdiction  confided  to  the  magistrate  by  the  laws  of  Pennsylvania^ 
there  is  no  portion  more  important,  and  probably  none  so  little  onderstood,  as  thai 
relating  to  the  rights  and  duties  of  landlords  and  tenants. 

By  many,  the  existing  laws  are  invieighed  against  as  being  oppressive  upon  the 
tenants  and  too  faTorable  to  the  landlord ;  while  an  equal  number  reprobate  them 
as  affording  no  proper  security  to  landlords,  and  as  inviting  tenants  to  a  failure  of 
rent  and  duty.  A  slight  examination  will  serve  to  show  that  these  complaints  are 
groundless,  and  that  while  the  rights  of  the  bndlord  are  defended  and  protected| 
the  proper  privileges  of  the  tenant  are  sacredly  regarded.  Legislation  on  this  snb> 
ject  has  been  frequent,  its  debates  protracted,  and  the  existing  system  devised  after 
careful  and  studied  deliberation  and  examination,  and  it  will  be  found  as  impartial 
in  its  protection  and  as  summary  in  its  redress  as  the  nature  of  the  case  will  admits 
and  inferior  to  the  sptem  et  no  other  state  or  countnr.  Indeed,  if  there  be  any 
defect  in  our  system,  it  is,  that  the  recent  legislation 'has  been  too  &vorable  to  the 
tenant. 

The  relation  of  landlord  and  tenant  subsists  by  virtue  of  an  agreement,  express 
or  implied,  between  two  or  more  persons,  for  the  possession  of  lands  or  tenemental 
in  consideration  of  a  certain  rent  to  be  paid  thereror.  The  contract  itself  is  called 
a  lease  or  demise ;  and  is  a  species  of  conveyance  for  life',  for  years,  or  at  the  will  - 
of  one  of  the  parties,  usually  containing  a  reservation  of  rent  to  the  lessor.  Deliveiy 
of  the  lease,  is  as  necessary  on  the  part  of  the  lessor,  though  he  retain  possession 
of  the  instrument,  as  it  is  on  the  part  of  the  lessee.     9  P.  F.  8m.  184. 

Leases  may  be  granted,  by  express  terms,  for  one  or  more  years,  or  for  any  pot  * 
of  a  year  ;  in  this  htter  case,  however,  the  lessee' will  be  treated  as  tenant  for  yean. 
A  lease  for  six  months,  or  any  time  less  than  a  year,  is  a  lease  for  years.    5  B.  22& 
A  parol  lease, ''  by  the  year,"  unaccompanied  by  more  specific  words,  is  a  lease  fiir 
one  year,  and  is  not  binding  on  the  parties  for  more  than  one  year.    2  M.  302.    A 
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lease  for  no  determinate  period  of  time,  by  which  an  annual  rent  is  reserved,  pay- 
able quarterly,  is  a  lease  from  year  to  year,  so  long  as  both  parties  please.  It  is 
^ding  on  the  parties  prospectively  for  one  year  only,  capable,  however,  of  being 
extended  to  a  second,  third,  fourth  or  fifth  year,  and  so  on,  unless  determined  by 
the  eonaent  of  either  party,  which  may  be  done  at  the  close  of  any  one  year,  by 
giving  three  months'  previous  notice  te  that  effect,  but  at  no  time  before  the  close 
of  a  year,  after  it  has  commenced.    4  R.  123. 

Where  there  is  no  stipulation  postponing  the  commencement  of  a  lease,  the  day 
on  which  the  demise  was  made  is  inclusive,  and  is  to  be  considered  in  computing 
the  commencement  and  termination  of  the  lease.  Thus,  where  a  demise  is  made  on 
the  first  of  January,  to  hold  from  year  to  year,  the  rent  payable  quarterly,  the  first 
quarter's  rent  is  due  on  the  31st  March,  and  the  landlord  may  distrain  at  any  time 
on  the  first  of  April,  and  so  for  each  quarter;  and  the  year  expires  with  the  Slst 
of  December  following.     1  Ash.  197. 

Where  a  tenant  remains  in  possession  of  the  demised  premises,  after  the  expira- 
tion of  his  term,  without  any  new  agreement,  the  presumption  of  law  is,  that  he 
holds  the  premises  as  a  tenant  from  year  to  year,  subject  to  all  such  covenants  in 
the  original  lease  as  are  applicable  to  his  present  situation.  4  Wh.  226.  And  if, 
in  the  original  lease,  the  rent  be  payable  monthly,  it  continues  to  be  so  payable,  and 
may  be  distrained  for  at  the  expiration  of  any  month.  11  C.  45.  The  kndlord, 
however,  at  his  option,  may  treat  a  lessee  holding  over  after  the  expiration  of  his 
term,  as  a  tenant  at  will,  whom  he  may  enter  upon  and  dispossess,  and  in  doing  so 
use  as  much  force  as  is  necessary  for  that  purpose.     1  W.  &  S.  90. 

If  the  duration  of  the  lease  be  left  optional,  without  saying  at  whose  option,  it 
is  constmed  to  mean  at  the  option  of  the  tenant.  26  Leg.  Int.  205.  The  words 
'^  this  lease  to  be  renewable  at  the  pleasure  of  the  lessees,"  give  the  latter  the 
option  of  a  renewal  for  a  like  term,  and  upoi^  similar  conditions,  as  the  original 
demise.  2  Brewst.  383.  An  agreement^to  pay  an  increased  rent,  during  the  term,  is 
a  mere  variation  of  the  original  contract ;  it  effects  no  change  in  the  time  of  the 
oommenoement  or  termination  of  the  current  term.  If  made  on  no  new  considera- 
tion, such  agreement  is  merely  void.     14  Am.  L.  R.  438. 

A  proviso  in  the  lease  from  year  to  vear  for  a  termination  of  the  demise  on  thirty 
days'  notice  before  the  expiration  of  any  year,  is  not  complied  with  by  a  general 
notice  to  quit  at  the  expiration  of  the  tenant's  term.  Such  a  proviso  is  not  a  waiver 
of  the  three  months'  notice  to  quit,  required  by  law.  22  Leg.  Int.  356.  If  a  lease 
stipulate  for  a  discount  on  the  rent  reserved,  if  paid  within  five  days  after  it  becomes 
due,  no  forfeiture  can  be  incurred  for  non-payment,  until  the  expiration  of  that 
time.     2  Brewst.  484. 

Bent  is  defined  to  be  a  certain  profit  issuing  yearly 'out  of  lands  and  tenements 
corporeal.  It  must  be  a  profit^  yet  there  is  no  occasion  for  it  to  be,  as  it  usually  is, 
a  sum  of  money ;  for  com  and  other  matters  may  be,  and  frequently  are,  rendered 
by  way  of  rent.  It  may  also  consist  in  services  or  manual  operations,  which  ser- 
vices, in  the  eye  of  the  law,  are  profite.  2  Bl.  Com.  41.  But  where,  by  the  terms 
of  the  lease,  the  lessor  is  to  receive,  as  rent,  a  share  of  the  grain  raised  on  the 
demised  premises,  he  has  no  interest  in  it  until  it  be  severed  and  delivered  to  him. 
5  W.  &  S.  157.    7  0.  426. 

An  assignee  of  the  lease  is  liable  in  equity  for  a  vioktion  of  the  contract,  though 

the  original  lessee  covenanted  not  to  assign  without  the  consent  of  the  lessor.     23 

L^.  Int.  222.     The  conveyance  of  an  undivided  portion  of  the  reversion  to  a 

stranger,  to  whom  the  tenant  has  not  attorned,  does  not  teke  away  the  lessor's  right 

!  to  recover  possession,  according  to  the  terms  of  the  lease.     Ibid.  332.     A  covenant 

I  to  renew,  runs  with  the  laftid,  and  an  assignee  may  claim  the  benefit  of  it.     25  Leg. 

'  Int.  149. 

If  the  lessor  enter  into  part  of  the  premises,  the  whole  rent  is  suspended,  for  he 

;  cannot  apportion  it  by  any  wrongful  act  of  his  own.     1  Y.  176.     1  R.  435.     2 

I  Brewst.  524.    Thus,  where  the  landlord  claims  and  uses  a  right  of  passage  through 

»  the  premises,  without  the  tenant's  consent,  it  is  incumbent  on  him  to  show  that  such 

right  was. reserved,  otherwise  the  whole  rent  will  be  suspended.     4  D.  124.     But 

the  suspension  of  rent  resulting  from  the  entry  of  a  lessor  is  not  of  any  past  rent, 

but  of  the  accruing  rent.   Therefore,  where  rent  is  payable  monthly,  the  entr^of  a 
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lessor  suspends  only  the  month's  rent,  and  does  not  prevent  his  reooYery  of  the  ] 
previous  rent.  1  R.  435.  9  Barr  341.  7  Wr.  404.  And  the  role  is  the  same,  j 
though  the  rent  be  payable  in  advance.  i»  N.  Y.  270.  11  Ibid.  216.  A  mere  J 
entry,  however,  of  a  Uindlord  upon  the  premises  demised,  without  an  eviction  or  ^ 
expulsion  of  the  lessee  from  at  least  some  part  of  the  demised  premises,  ia  insuffi*  j 
cieat  to  produce  a  suspension  of  the  rent.  4  R.  339.  It  is  no  more  than  a  tres*  ; 
pass.  2  Wr.  340.  To  constitute  an  eviction  there  must  have  been  an  antecedent  | 
possession  by  the  lessee.     9  P.  F.  Sm.  420.     And  see  33  Eng.  L.  &  £.  212. 

Under  a  parol  demise,  the  law  implies  an  agreement  for  quiet  enjoyment     8  H.  i 
482.     In  fact,  every  lease  contains  an  implied  covenant  for  quiet  enjoyment;  and.  | 
when  the  lessor  suffers  the  demised  premises  to  be  recovered  firom  his  tenant^  in  ' 
'  ejectment,  by  an  outstanding  title,  his  right  to  recover  rent  is  gone.    The  covenant  \ 
to  pay  rent  is  reciprocal  to  that  for  quiet  enjoyment.     9  C.  452.     But  this  is  Ihe  \ 
only  covenant  which  is  implied  on  the  part  of  the  lessor.     There  is  no  implied  ; 
covenant  for  good  title ;  or  to  keep  the  premises  in  repair ;  or  that  they  are  ia 
good  condition  when  leased ;  or  that  they  are  fit  and  suitable  for  the  particular  pur- 
pose for  which  the  lessor  demises  them.    20  Eng.  L.  &  £q.  374-7.     Taylor  on 
Landlord  and  Tenant,  ch.  8.     If  there  be  no  stipuJation  on  the  subjept  of  repaira, 
the  tenant  is  bound  to  make  fair  and  tenantable  repairs.     1  W.  &  S.  580.     But  the 
untenantable  condition  of  the  premises  is  a  good  defence  to  an  aoUon  for  use  and 
occupation.     5  Phila.  81. 

Any  act  of  the  lessee  by  which  he  disaffirms  or  in^pngns  the  title  of  the  peison 
indisputably  entitled  to  the  rent,  is  a  forfeiture  of  the  lease,  and  the  landloni  may 
consider  him  as  his  tenant,  or  as  a  trespasser.  8  W.  51.  See  40  N.  Y.  105.  But 
the  general  rule  of  law  that  a  tenant  shall  not  dispute  the  title  of  his  landlord,  ii 
restricted  to  cases  in  which  the  lease  has  been  fairly  obtained  without  any  misrepre- 
sentation, mismanagement  or  fraud,  1  P-  B-  402.  6  W.  44.  11  C.  108.  And 
although  he  may  not  dispute  his  landlord'«  title,  he  may  show  that  it  has  expired, 
or  has  been  divested.  1  W.  &  S.  498.  2  Gr.  417.  8  P.  F.  Sm.  139.  16  Eng. 
L.  &  Eq.  232. 

In  an  action  by  the  landlord,  upon  the  lease,  for  the  recovery  of  the  rent  reserved, 
it  is  no  defence  that  the  tenant  has  assigned  the  term  even  with  the  assent  of  the 
landlord.  11  H.  18.  The  tenant  is  bound  by  his  covenant  to  pay  the  rent,  though 
he  assign  his  lease  with  the  landlord's  assent,  and  though  the  latter  accept  the 
assignee  for  his  tenant,  and  receive  rent  from  him.  8  Barr  120.  4  Phila.  342.  4 
Wr.  77. 

It  is  waste  for  an  outgoing  tenant  to  remove  the  manure  made  on  the  premises. 
5  H.  262.  1  P.  304.  2  Am.  L.  J.  6.  4  Ibid.  516.  A  tenant  is  bound  to  farm 
the  demised  premises  in  a  husbandlike  manner,  according  \o  the  custom  of  the 
country  where  the  land  is  situate ;  and  if  he  attempt  to  divert  the  land  from  the 
usual  course  of  husbandry,  it  is  waste.  1  P.  304.  It  is  not  waste  to  turn  arable 
land  into  meadow,  or  vice  versd;  nor  is  it  waste  to  clear  land  by  a  tenant  for  life; 
but  whether  the  cutting  of  timber,  bv  tenant  for  life,  is  waste,  must  depend  upon 
the  custom  of  farmers,  the  situation  of  the  country  and  the  value  of  the  timber.  1 
H.  438,  443.  Even  fixtures  erected  by  the  tenant,  and  which  he  is  entitled  to 
remove,  must  be  rempved  during  the  term ;  after  the  expiration  of  it  he  can  neither 
remove  them  nor  recover  their  value  from  the  landlord.  6  W.  91.  If  a  tenaal 
wrongfully  sever  fixtures  from  the  demised  premises,  they  become  at  once  the 
chattels  of  the  landlord,  and  he  has  the  right  to  immediate  possession.  14  Pitta. 
Leg.  J.  223. 

A  tenant  of  a  farm,  under  a  lease  from  year  to  year,  for  agricultural  purposes,  is 
entitled  to  the  way-going  crop.  4  P.  F.  Sm.  142.  But  a  tenant  who  has  been 
evicted  for  condition  broken,  cannot  re-enter  to  gather  the  crops  left  in  the  ground. 
2  Brewst.  370. 

The  tenant  of  premises  destroyed  by  fire,  is  entitled  to  contribution  from  the 
landlord,  for  the  expenses  of  removing  a  wall  left  in  a  dangerous  condition.  26 
Leg.  Int.  125.  The  expense  of  cleansing  a  privy  well  is  to  be  borne  by  the  land* 
lord,  not  by  the  tenant.  26  Leg.  Int.  93.  A  landlord  who  employs  a  mechanic  to 
do  repairs  on  the  demised  premises,  is  not  liable  for  damages  resulting  from  Ik : 
defective  work.     24  Leg.  Int.  389. 
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A  warrant  of  attorney  to  confess  judgment  in  ejectment,  on  certain  terms  men- 
taoned  in  a  lease,  will  not  authorize  the  entry  of  judgment  in  favor  of  a  purchaser 
oF  part  of  the  premises.  25  Leg.  Int.  52.  A  tenant  at  sufferance  may  be  dis- 
poeeessed  at  the  pleasure  of  the  landlord ;  but  trespass  will  lie  for  any  unnecessary 
violence  or  injury  to  goods,  in  the  removal.     26  Leg.  Int.  228. 

A  lease  for  a  term  of  less  than  three  years,  whether  written  or  not,  may  be  sur- 
rendered or  transferred  by  a  parol  expression  of  assent.  An  abandonment  by  the 
tenant  of  demised  premises,  is  such  a  relinquishment  as  amounts  to  an  implied 
surrender,  and  justifies  an  immediate  resumption  of  the  possession  by  the  landlord. 
T  W.  123.  But  where  a  tenant  left  the  premises  in  the  middle  of  the  year,  and 
sent  the  key  to  his  landlord,  who  gave  notice  that  he  should  continue  to  hold  the 
tenant  liable  for  the  rent,  and  then  took  possession  and  ofiered  the  house  to  let ;  it 
^ras  held,  that  he  might  recover  the  rent  up  to  the  time  when  the  premises  were 
again  rented.  6  Wh.  500.  To  render  a  parol  lease  for  three  years  good  under  the 
statute  of  frauds,  the  time  must  be  computed  from  the  date  of  the  agreement,  and 
not  from  the  commencement  of  the  term.    24  Leg.  Int.  61. 

II.   Pbooeedings  to  reooveb  possession  at  the  expiration  of  the  term. 

The  legislature  have  carefully  avoided  giving  to  magistrates  any  jurisdiction  upon 
questions  of  title  to  lands,  and  have  confined  their  authoritv  to  cases  requiring 
prompt  remedy,  leaving  the  right  of  trial  by  jury  to  the  judicial  tribunals,  in  all 
cases  involving  the  right  of  ownership.  To  have  subjected  a  landlord  to  the  delay 
of  ordinary  trials  in  a  court  of  law,  in  the  cases  provided  for  before  justices  of  the 
peace,  would  have  been  to  jeopard  the  collection  of  rent  in  arrear,  and  deprive  land- 
lords of  their  right  of  possession,  without  any  adequate  security  for  redress  of  such 
wrongs.  The  jurisdiction  of  magistrates  extends  only  to  restore  or  change  possession 
of  real  estate ;  and  the  various  acts  of  assembly  prescribe  the  circumstances  and  the 
manner  under  which  this  jurisdiction  shall  be  exercised. 

The  proceedings  to  recover  possession  by  a  landlord  at  the  expiration  of  the  term 
for  which  the  premises  were  demised  are  prescribed  bv  the  acts  of  21st  March 
1772,  and  14th  December  1868.  Prior  to  the  passage  of  these  acts,  the  only  mode 
of  obtaining  possession  was  by  ejectment ;  a  process  which  was  found  to  be  dilatory, 
and  tended  to  increase  the  vexations  with  which  a  troublesome  tenant  might  choose  to 
barass  his  landlord.  Inasmuch  as  it  has  been  determined  that  the  act  of  1772  has 
not  been  repealed  by  that  of  1863,  but  that  the  remedies  thereby  given  are  cumu- 
lative, (4  P.  F.  Sm.  224,)  the  text  of  the  former  act,  and  the  forms  of  proceeding 
under  it,  have  been  retained  in  this  work,  although  it  has  become  practically  almost 
obsolete.  The  act  of  1863  is  a  constitutional  exercise  of  the  power  vested  in  the 
legislature.     1  P.  F.  Sm.  412.    22  Leg.  Int.  198. 

Act  21  March  1772.  Purd.  618. 

Sect.  12.  Where  any  person  or  persons  in  this  province  having  leased,  or  demised, 
any  lands  or  tenements,  to  any  person  or  persons,  for  a  term  of  one  or  more  years, 
or  at  will,  paying  certain  rents,  and  he,  or  they,  or  his  or  their  heirs  or  assigns, 
shall  be  desirous,  upon  the  determination  of  the  lease,  to  have  again  and  repossess  his 
or  their  estate  so  demised,  and  for  that  purpose  shall  demand  and  require  hb  or 
tbeir  lessee  or  tenant  to  remove  from  and  leave  the  same,  if  the  lessee  or  tenant 
shall  refuse  to  comply  therewith,  in  three  months  after  such  reauest  to  him  made, 
it  shall  and  may  be  lawful  to  and  for  such  lessor  or  lessors,  nis  or  their  heirs 
and  assigns,  to  complain  thereof  to  anv  two  justices  of  the  city,  town  or  county, 
where  the  demised  premises  are  situated,  and  upon  due  proof  made  before  the  said 
justices,  that  the  said  lessor  or  lessors  had  been  quietly  and  peaceably  possessed  of 
the  lands  or  tenements  so  demanded  to  be  delivered  up,  that  he  or  they  demised  the 
same  under  certain  rents  to  the  then  tenant  in  possession,  or  some  person  or  persons, 
under  whom  such  tenant  claims  or  came  into  possession,  and  that  the  term  for 
which  the  same  was  demised  is  fully  ended ;  that  then  and  in  such  case,  it  shall  and 
may  be  lawful  for  the  said  two  justices  to  whom  complaint  shall  be  made  as  afore- 
said, and  tjiey  are  hereby  enjoined  and  required,  forthwith  to  issue  their  warrant, 
in  nature  of  a  summons,  directed  to  the  sheriff  of  the  county,  thereby  commanding 
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tlie  sheriff  to  BQmmon  twelve  substantial  freeholders,  to  appear  before  the  said  jus- 
tices, within  four  days  next  after  issuing  the  said  summons,  and  also  to  summon  the 
lessee  or  tenant,  or  other  person  claiming  or  coming  into  possession  under  the  said 
lessee  or  tenant,  at  the  same  time  to  appear  before  them,  the  said  justices  and 
freeholders,  to  show  cause,  if  any  he  has,  why  restitution  of  the  possession  of  the 
demised  premises  should  not  be  forthwith  made  to  such  lessor  or  lessors,  his  or 
their  heirs  or  assigns. 

And  if  upon  hearing  the  parties,  or  in  case  the  tenants,  or  other  persons,  claim* 
ing  or  coming  into  possession  under  the  said  lessee  or  tenant,  neglect  to  appear  after 
being  summoned  as  aforesaid,  it  shall  appear  to  the  said  justices  and  freeholders 
that  the  lessor  or  lessors  had  been  possessed  of  the  lands  or  tenements  in  question ;  ] 
that  he,  or  they,  had  demised  the  same  for  a  term  of  years,  or  at  will,  to  the  person 
in  possession,  or  some  other  under  whom  he,  or  she,  claims  or  came  into  possession, 
at  a  certain  yearly  or  other  rent,  and  that  the  term  is  fully  ended ;  that  demand  had 
been  made  of  the  lessee  or  othe(  person  in  possession  as  aforesaid,  to  leare  the 
premises  three  months  before  such  application  to  the  said  justices ;  that  then,  and 
m  every  such  case,  it  shall  and  may  be  lawful  for  the  said  two  justices  to  male  a 
record  of  such  finding  by  them  the  said  justices  and  freeholders ;  and  the  said 
freeholders  shall  assess  such  damages  as  they  think  right  against  the  tenant  or 
other  person  in  possession  as  aforesaid,  for  the  unjust  detention  of  the  demised  pre- 
mises, for  which  damages  and  reasonable  costs  judgment  shall  be  entered  by  the 
said  justices,  which  judgment  shall  be  final  and  conclusive  to  the  parties ;  and  upon 
which  the  said  justices  shall,  and  they  are  hereby  enjoined  and  required  to  issue 
their  warrant,  under  their  hands  and  seals,  directed  to  the  sheriff  of  the  county, 
commanding  him  forthwith  to  deliver  to  the  lessor  or  lessors,  his  or  their  heirs  or 
assigns,  full  possession  of  the  demised  premises  aforesaid,  and  to  levy  the  costs 
taxed  by  the  justices,  and  damages  so  by  the  freeholders  aforesaid  assessed,  of  the 
goods  and  chattels  of  the  lessee  or  tenant,  or  other  person  in  possession,  as  afore- 
said, any  law,  custom  or  usage  to  the  contrary  notwithstanding. 

Sect.  18.  Provided  always,  that  if  the  tenant  shall  allege  that  the  title  to  the  lands 
and  tenements  in  question  is  disputed  and  claimed  by  some  other  person  or  persons, 
whom  he  shall  name,  in  virtue  of  a  right  or  title  accrued  or  happening  since  the 
commencement  of  the  lease,  so  as  aforesaid  made  to  him,  by  descent,  deed  or  from 
or  under  the  last  will  of  the  lessor,  and  if,  thereupon,  the  person  so  claiming  shall, 
forthwith,  or  upon  a  summons,  immediately  to  be  issued  by  the  said  justices, 
returnable  in  six  days  next  following,  before  them  appear,  and  on  oath  or  affirmation, 
to  be  by  the  said  justices  administered,  declare  that  he  verily  believes  that  he  is 
entitled  to  the  premises  in  dispute,  and  shall,  with  one  or  more  sufficient  sureties, 
become  bound  oy  recognisance,  in  the  sum  of  one  hundred  pounds,  to  the  lessor  or 
lessors,  his  or  their  heirs  or  assigns,  to  prosecute  his  claim  at  the  next  court  of 
common  pleas,  to  be  held  for  the  county  where  the  said  lands  and  tenements  shall 
be,  then  and  in  such  case,  and  not  otherwise,  the  said  justices  shall  forbear  to  give 
the  said  judgment :  Provided  aUo,  that  if  the  said  claim  shall  not  be  prosecuted 
according  to  the  true  intent  and  meaning  of  the  said  recognisance,  it  shall  be  for- 
feited to  the  use  of  the  lessor  or  landloni,  and  the  justices  aforesaid  shall  proceed 
to  give  judgment,  and  cause  the  lands  and  tenements  aforesaid  to  be  delivered  to 
him  in  the  manner  hereinbefore  enjoined  and  directed. 

From  a  careful  perusal  of  this  aet,  it  will  be  seen  that  there  must  have  been  a 
letting  or  lease,(a)  or  permission  to  use  and  occupy,  under  which  the  party  in  pos- 

(a)  ^'Letting,  or  lease,  or  permission  to  Qse  period  not  exceeding  three  years,  cnen  when 

and  occupy."    Here  is  tiie  origin  of  the  rela-  made  verbaUy^    For  a  longer  period  than  three 

tion  of  landlord  and  tenant.    The  owner  has  years  it  most  be  in  writing^  and  whether  Terlial 

more  land  than  he  wants  for  his  own  use.   The  or  by  writing,  it  should  be  witnessed,  aatf 

tenant  is  willing  to  use  the  land  and  to  comply  mnst,  if  required,  be  proved  as  any  ordinary 

with  the  terms  of  the  landlord.    They  agree  contract. 

upon  the  terms  as  to  rent,  time  and  other  cir-        The  landlord  must  agree  to  the  lettinf : ' 

cumstances,  and  this  constitutes  a  **  letting."  merely  lending  the  key  of  a  hoose  to  a  ] 


The  agreement  is  mutual,  the  tenant  to  hire,  constitutes  no  lease.    Cases  sometimes 

and  the  owner  to  receive  a  compensation  for  where  the  key  is  loaned  for  the  examinAttoa 

the  use  of  his  property,  whether  houses  or  of  the  premises,  and  unlawfully  retained,  and 

lands.     Such  an  agreement  is  binding  for  any  possession  is  taken  and  kept.  '  In  such  oms 
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session  became  tenant  of  the  party  claiming  as  landlord.(a)  This  tenancy,  or  per- 
mission, may  have  been  either  by  written  or  verbal  lease  or  agreement,  provided, 
in  the  latter  case,  that  snch  lease  does  not  extend  beyond  three  years,  in  which 
event  the  law  requires  it  to  be  in  writing,     Purd.  497. 

It  is  also  requisite  that  there  should  have  been,  at  the  inception  of  the  tenancy, 
a  rent  reservedf  payable  yearly  or  otherwise,  according  to  the  terms  of  the  agree- 
ment; or  in  the  absence  of  any  ^reement  as  to  the  time  of  its  payment,  according 
to  established  usage  ^  but  though  the  times  of  payment  may  be  inferred,  and  need 
no  specific  agreement,  yet  it  is  well  settled  that  there  must  be  a  rent  agreed  upon  to 
be  paid,  reserved  by  the  lessor  and  promised  by  the  lessee ;  for  the  act  of  assembly^ 
before  recited,  limits  the  operation  of  this  remedy  to  cases  in  which  there  has  been 
a  demise  to  a  person  or  persons  "paying  certain  rents."  And  where  no  certain 
reni(h)  has  been  reserved,  the  landlord  cannot  claim  the  benefit  of  this  act  of 
assembly,  but  is  left  to  his  action  of  ejectment  (the  remedy  by  which  possession 
was  univeraally  sought  before  the  passage  of  this  act)  a  mode  which  is  tardy  and 
inconvenient  in  its  operation,  and  expensive  in  its  execution. 

The  lease  must  have  expired,  or  if  it  be  a  tenancy  at  will,  the  lessor  must  be 
desirous  to  terminate  the  tenancy,  and  must^  in  either  case,  have  given  to  the  tenant 
three  months'  notice  to  quit  the  premises ;  and  it  is  only  where,  at  the  expiration 
of  the  three  months,  the  tenant  disregards  the  notice,  that  the  assistance  of  this  act 
can  be  invoked,  (c) 

A  tenancy  at  will,  or  for  no  definite  time,  where  rent  is  reserved  payable  quar- 
terly, or  on  any  certain  times,  has  been  holden  to  be  a  lease  from  year  to  year,  so 
long  as  both  parties  please.  4  R.  123.  And  in  Pennsylvania,  where  the  letting 
is  not  intended  for  more  than  a  year,  it  is  general,  without  naming  any  time ;  and 
parsuant  to  this  decision,  is  always  deemed  a  lease  for  one  year,  and  unless  at  or 
before  the  expiration  of  the  year,  dissented  from  by  either  party,  is  deemed  to  con- 
tinue to  the  subsequent  year,  always  being  a  lease  for  a  single  year  and  no  longer. 

Where  the  lease  is  for  years,  or  for  a  time  certain,  the  notice  to  quit  may  be 
given  at  any  time  before  the  expiration  of  the  term,  and  the  nroceedings  under  this 
act  may  be  taken  three  months  after  such  notice,  the  term  having  expired,  if  the 
tenant  has  not  complied  with  the  request  contained  in  the  notice.  4  R.  126.  24 
Leg.  Int.  140.  Where,  however,  the  tenancy  is  at  will,  which,  as  before  men- 
tioned, has  been  decided  to  be  firom  year  to  year,  the  notice  to  quit  must  be  given 
at  least  three  months  before  the  expiration  of  the  year,  in  order  to  entitle  the  land- 
lord to  the  benefit  of  this  remedy.     1  B.  254.    2  Ash.  131. 

the  wrong-doer  being,  of  coarse,  worthless  and        (c)  Where  the  legislature  has  thus  carefiill j 

irresponsible,  the  landlord  should    carefhlly  goarded  the  tenant  against  any  arbitrary  or 

avoid  recognising  him  as  a  tenant.    On  disco-  precipitate  conduct  on  the  part  of  his  landlord, 

Tering  the  frand,  he  should  immediately  apply  it  might  be  supposed  that  a  mutual  or  recipro- 

to  a  magistrate,  whose  duty  it  would  be  to  cal  protection  would  be  generally  presumed 

proceed  against  the  party,  criminally,  for  the  and  conceded  to  landlords  by  their  tenants ; 

forcible  entry  and  detainer,  or  for  forcible  de-  and  although  the  law,  fortunately,  is  adequate 

tainer  only,  as  the  facts  might  warrant.  to  that  purpose,  yet  no  error  is  more  popular 

(a)  To  authorise  the  institution  of  summary  and  apparently  inveterate,  than  the  notion  that 

proceedings  to  recover  possession,  the  relation  a  tenant  either  in  town  or  country,  has  the 

of  landlord  and  tenant  must  be  shown  to  have  right,  of  his  own  accord,  to  put  an  end  to  a 

existed  between  the  parties  by  agreement,  and  lease  for  years,  at  any  quarter-day  during  his 

not  a  tenancy  created  by  the  mere  operation  of  tenure,  without  the  assent  of  his  landlord,  the 

law.    28  N.  T.  55.  moment  he  finds  or  chooses  to  imagine  that  his 

(6)  *<  Certain  rent.**  The  smallest  amount  lease  is  unprofitable  or  inconvenient.  We  can 
of  money,  goods  or  services,  at  stated  times,  or  furnish  no  explanation  of  the  causes  and  con- 
when  required,  has  been  decided  to  be  '*a  cer-  tinuance  of  this  extraordinary  notion,  so  dif- 
tain  rent."    5  Binn.  529.  ferent  from  the  general  accurate  ideas  of  the 

Bent  is  often  stipulated  to  be  paid  quarterly  binding  character  of  contracts,  which  requires 

or  monthly,  in  advance^  in  which  case  the  both  parties  to  unmake  as  well  as  to  make 

remedy  by  distress  exists  as  completely  as  if  them,  except  this,  that  the  landlords  themselves 

the  rent  were  payable  at  the  end  of  the  month  have  adopted  the  same  delusion,  or  that  they 

or  quarter.     Such  contract  also  entitles  a  land-  either  deliberately  surrender  their  strict  rights 

lord  to  a  lien  against  an  execution  upon  money  when  the  tenant  is  solvent,  or  wisely  deem 

in  the  sheriff's  or  constable's  hands.    2  Wh.  *'  an  empty  house  preferable  to  a  bad  tenant," 

95.    See  2  T.  &  H.  Pr.  ]92»  where  the  sub-  when  he  is  irresponsible, 
jects  of  distress  and  replevin  are  fully  treated.  ^^^  I 
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The  reason  for  the  difference  is  said  to  be,  that  in  case  of  a  lease  for  a  certain 
time,  the  expiration  of  it  is  well  known  to  both  parties,  and  there  is  an  implied 
agreement  to  surrender  upon  the  termination  of  the  lease,  and  therefore  it  does  not 
require  notice  three  months  previously  to  the  ending  of  the  term.  It  is,  however, 
not  so  where  the  tenancy  is  at  will,  determinable  at  pleasure ;  and  therefore  the 
law  seems  to  require  that  the  notice  should  be  given  at  least  three  months  before 
the  expiration  of  the  year,  so  that  the  tenant  may  have  a  timely  admonition  of  the 
landlord's  intention  to  have  his  premises  upon  the  termination  of  the  existmg  or 
current  year.(a) 

On  a  lease  for  three  years,  containing  a  proviso  that,  if  the  tenant  should  con- 
tinue in  possession,  then  the  lease  should  be  in  force  for  another  year,  and  so  on 
from  year  to  year,  the  notice  to  quit  need  not  be  given  until  the  end  of  the  term 
of  three  years.    24  Leg.  Int.  253.    25  Leg.  Int.  148. 

A  parol  notice  to  quit  is  sufficient.  1  Brewst.  304.  2  Ibid.  528.  No  notice  is 
necessary  to  be  given  to  the  under-tenants.  5  B.  &  P.  330.  Notice  to  one  of  two 
joint  tenants  in  possession  is  sufficient.  5  Esp.  196.  In  a  written  notice,  a  mis- 
description of  the  premises,  which  cannot  mislead  the  tenant,  is  immaterial.  4  Esp. 
185.  In  all  cases,  leaving  the  notice  at  the  dwelling-house  of  the  tenant  is  suffi- 
cient. 4  T.  R.  465.  It  may  be  given  to  the  assignee  of  the  tenant^  who  is  in  pos- 
session of  the  premises.     2  Ash.  131. 

A  clause  in  a  lease  agreeing  to  surrender  possession,  ''  without  /vrther  notice" 
will  dispense  with  the  three  months'  notice  required  to  sustain  proceedings  under 
the  act  of  1772;  but  if  such  agreement  of  waiver  be  not  found  by  the  inquest,  its 
finding  will  be  quashed  on  certiorari.     1  J.  472.  j 

The  notice  to  quit  must  be  positive :  if  it  be  in  the  alternative,  to  quit,  or  pay    ' 
an  increased  rent,  it  is  insufficient  to  support  proceedings  under  the  statute.    O'Neifi    I 
v.  Cahill,  Com.  Pleas,  Phila.  2  Brewst.  357.   1  Doug.  167.   11  Mis.  548.     The  case 
of  O'Neill  V,  Cahill  was  subsequently  affirmed  by  the  supreme  court,  on  another 
point ;  but  they  gave  no  opinion  as  to  the  effect  of  the  notice.     It  seems,  however, 
that  if  the  tenant  receive  such  a  notice,  without  objection,  and  hold  over,  it  will 
operate  as  a  contract  to  pay  the  increased  rent.     14  Leg.  Int.  121.   15  N.  Y.  374. 
So,  if  the  tenant  ^r«(7na%  receive  notice  to  quit  at  a  particuUir  day,  without  objec- 
tion, it  is  an  admission  that  his  tenancy  expires  on  that  day.  1  Greenl.  Ev.  §  197. 
2  Ibid.  §  323.     A  notice  to  quit  given  by  the  assignee  of  the  lessor  is  not  good, 
unless  it  appear  that  the  tenant  was  informed  of  the  right  of  the  assignee.    2   ; 
Brewst.  486,  528.  i 

The  payment  to  a  clerk  of  rent  which  accrued  subsequently  to  the  expiration  ' 
of  a  notice  to  quit,  the  clerk  having  no  special  authority  to  waive  the  notice,  does  { 
not  amount  to  a  waiver  thereof.     2  Brewst.  365.  I 

If,  at  the  expiration  of  three  months  after  notice,  the  tenancy  having  expired,  | 
the  tenant  still  remains  in  possession,  either  by  himself  or  his  sub-tenants,  then  | 
recourse  is  had  to  this  act  of  assembly  as  the  means  of  obtaining  possession. 

FORM  OP  NOTICE  TO  QUIT. 

To  C.  D.  Philadelphia,  November  30th  1869. 

Sir, — Ton  are  hereby  notified  and  required  to  quit,  remove  from  and  deliver  un  to 
me,  possession  of  the  premises  situated  on  the  I  north]  side  of  [Chestnutl  street,  [No.    I 
373,]  between  [Third]  and  [Fourth]  streets,  in  the  [city]  of  [Philadelphia,]  (which  yoa 
now  hold  as' tenant  under  me,)  at  the  end  of  your  current  term,(6)  as  I  desire  to  ha?e   ; 
again  and  repossess  the  same. 

Tours  respectfully,  (Signed),  A.  6.       , 

The  person  who  serves  a  copy  of  this  notice  should  compare  it  carefully,  and  note, 

(a)  It  hag  recently  been  decided  in  the  case  wood  in  the  court  below  is  reported  in  Bri^t. 

of  Cook  9.  Neilson,  10  Barr  41,  that  a  tenant  R.  463. 

from  quarter  to  quarter,  who  has  held  over,  is        (6)  It  is  not  necessary  to  specifj  in  the  no- 

not  bound  to  gire  notice  of  his  intention  to  quit  tice  the  time  of  the  expiration  of  the  cnrreDt    , 

at  the  end  of  the  current  quarter.    Upon  this  term  ;  the  tenant  is  bound  to  take  notice  of  ths    I 

question  the  supreme  court  were  divided,  and  ending  of  his  term ;  it  is  a  matter  as  much  witfaxa    I 

the  decision  of  the  district  court  was  affirmed,  his  knowledge  as  in  that  of  the  landlonL    4    ; 

without  any  written  opinion  being  delivered.  P.  F.  Sm.  94. 
The  learned  dissenting  opin  ion  of  Judge  Sha  bs- 
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on  the  back  of  the  notice,  the  day  on  which  it  was  served,  so  that,  if  required,  he 
m/Lj  be  ready  to  prove  these  facts. 

Landlords  are  sometimes  in  doubt  as  to  their  remedy  in  cases  like  the  following : 
A.  rents  a  house  to  B.  for  one  year.  At  the  proper  time  A.  gives  notice  to  B. 
that  at  &e  expiration  of  the  year  he  shall  require  a  surrender  of  the  premises.  B. 
says,  '^  I  shall  be  ready,  but  I  have  just  had  a  quarter's  rent  in  advance  from  C. 
and  D.  for  the  store  and  first  floor,  and  they  refuse  to  remove/^  What  is  A.  to  do 
to  get  pofisession  at  die  time  he  requires  it,  B.  not  being  able  to  pay  the  rent,  much 
less  damages  f 

In  such  a  case  it  is  clear  that  the  landlord  has  nothing  to  do  with  the  sub-tenants. 
They  are  liable  to  expulsion  upon  the  process  so  issued  against  B.  after  regular 
notice  to  B.,  precisely  as  if  the  sub-tenants  had  made  no  such  bargain  with  B. 
The  remedy  against  B.  is  under  the  act  of  1772,  or  that  of  1863,  to  be  presently 
noticed,  unless  he  be  in  arrear  of  rent,  and  there  are  not  sufficient  goods  on  the  pre- 
mises, when  a  more  summary  process,  of  which  we  shall  treat  hereafter,  is  furnished 
by  the  act  of  1830. 

When  the  landlord  wishes  to  proceed  under  the  act  of  1772,  (which  cannot  be 
done  until  the  relation  of  landlord  and  tenant  is  dissolved;  8  S.  &  R.  470;  8  W. 
&  S.  231) ;  proof  is  made  before  two  magistrates  of  the  city,  borough  or  county, 
wher^oever  the  demised  premises  are  situate — 

That  the  lessor  had  been  possessed  of  the  premises,  and  had  demised  the  same  to 
the  tenant  in  possession,  or  to  some  person  or  persons  under  whom  the  tenant  claims, 
or  under  whom  he  obtained  possession ; 

That  a  certain  rent  had  been  reserved ; 

That  the  term  for  which  the  premises  were  demised  had  fully  ended ; 

That  notice  to  quit  had  been  given  three  months  previously ; 

And  that  the  tenant  had  neglected  or  refused  to  comply  with  the  notice. 

Upon  proof  being  made  of  these  facts,  it  is  the  duty  of  the  two  magistrates  to 
iBsue  a  venvre  to  the  sheriff,  commanding  him  to  summon  a  jury,  pursuant  to  the 
requisitions  of  the  act,  to  appear  at  a  place,  and  on  a  day  certain. 

FOBM  OF  A  COMPLAINT,  UNDlB  THE  ACT  OF  1772. 

To  6.  H.,  and  H.  J.,  two  of  the  Aldermen  of  the  City  of  Philadelphia. 

Thb  complaint  of  [A.  B.]  respectfully  sets  forth,  that  he  is  the  owner  of  a  certain 
fhoose]  with  the  appurtenances,  situate  [on  the  north  side  of  Chestnut  street,  No.  373, 
between  Third  and  Fourth  streets,  in  the  city  of  Philadelphia,]  and  was  in  peaceable 
pOMesflion  thereof  [on  the  tenth  day  of  June,  a.  n.  1868,]  when  he  demised  the  said  pre- 
mises to  a  certain  [C.  D.]  for  the  full  term  of  [two  years,]  at  the  [annual]  rent  of  [five 
hundred  dollars,]  which  said  term  is  fuU^  enaed.(aj  That  he  the  said  [A.  B.]  beins 
desirous,  upon  the  determination  of  the  said  term,  to  have  again  and  repossess  [his]  said 
estate,  for  that  purpose  did  on  the  [thirtieth]  day  of  [November]  last  past,  demand  and 
require  the  said  [C.  D.]  to  remove  from  and  leave  the  same,  and  that  the  said  [CD.] 
hath  hitherto  refused  and  still  doth  refuse  to  comply  therewith ;  that  thrM  months  hav- 
bg  elapsed  since  the  service  of  the  said  notice,  [ne]  makes  this  [his]  complaint,  that 
such  proceedings  may  be  taken  by  you,  as  are  directed  by  the  act  of  assembly  in  such 
case  made  and  provided.  (Signed,)  A.  B. 

Sworn  and  subscribed  before  us,  this  [tenth  day  of  June  1870.J 

G.  H.,  Alderman. 
H.  J.,  Alderman. 

FOBX  OF  VXNIRB,  VNDSB  THX  ACT  OF  1772. 

CITY  OF  PHILADELPHIA,  ss. 

The  Commonwealth  of  Ponas  jlvaaia, 

To  Ae  sheriff  of  Philadelphia  county,  greeting : 

Whbbbas,  complaint  and  due  proof  were  this  day  made  before  [G.  H.l,  Esq.,  and  [H. 
J.],  Esq.,  two  of  our  [Aldermen  of  the  city  of  Philadelphia],  that  [A.  B.j  on  tne  [tenth] 

(a)  In  caie  of  an  assignee,  add  here  the  onto  the  said  J.  E.,  his  heirs  and  assigns,  and 

words — And  the  said  A.  B.,  after  making  the  the  said  J.  E.  being  desirous  to  have  again 

'  demise  aforesaid,  to  wit,  on  the  [6r8t]  day  of  and  repossess  the  said  premises,  so  as  aforesaid 

[Joly^]  A.  n.  1868,  by  his  certain  deed  of  con-  demised  by  the  said  A.  B.  to  the  said  C.  D., 

veysnce,  duly  made  and  executed,  bearing  date  for  that  purpose  did,  ftc.     One  who  purchases 

the  same  day  and  year,  for  the  consideration  from  the  landlord,  after  the  giving  of  a  notice 

therein  mentioned,  did  grant,  bargain  and  sell  to  qait,  may  recover  possession  under  the  act 

die  premises  aforesaid,  with  the  appmtenances,  of  1772.    4  P.  F.  8m.  834.                    f^ 
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day  of  [June]  1868,  was  quietly  and  peaceably  possesAed  of  a  roertain  hoase  nidi  the 
appurtenances,  situate  on  the  north  side  of  Chestnut  street,  No.  373,  between  Third  sod 
Fourth  streets,  in  the  city  of  Philadelphia],  and  being  so  thereof  possessed  on  the  same 
day  and  year  aforesaid,  did  demise  the  said  premises  to  one  f  C.  D.|  for  the  term  of  [two 
years]  then  next  ensuing,  at  the  [annual]  rent  of  [&Ye  hundred  dollars],  and  that  the 
said  [0.  D.l  by  virtue  of  the  said  demise  entered  in  possession  of  the  said  demised  pre- 
mises, and  held  the  same  during  the  said  term,  and  is  still  possessed  of  the  same,  and  that 
the  said  term  for  which  the  said  pemises  were  demised  is  fully  ended,  and  the  said  [A. 
B.],  being  desirous,  upon  the  said  determination  of  the  siud  term,  to  hare  again  and 
repossess  the  said  premises,  for  that  purpose  did  on  the  [thirteenth]  day  of  [NoTember, 
1869],  demand  of  and  require  the  said  [G.  D.l  to  remove  from  and  leave  the  same,  and 
that  the  said  [0.  D.]  hath  hitherto  refused  and  still  doth  refuse  to  comply  with  the  said 
demand  and  requisition  to  remove  from  and  leave  the  said  premises.  Therefore  we  oommand 
you,  that  yon  summon  twelve  substantial  freeholders  or  your  bailiwick,  so  that  they  be 
and  appear  before  our  said  [aldermen]  at  [the  Wetherill  House,  in  Sansom  street],  on 
[Tuesday],  the  [fourteenth]  day  of  [June]j  1870,  at  [four]  o'clock  in  the  [afternoon]  of 
that  day,  and  that  you  also  summon  the  said  [0.  D.]  so  that  he  be  and  appear  before  our 
said  [aldermen],  and  the  said  freeholders,  at  the  day  and  place  last  aforesaid,  to  show 
cause,  if  any  he  lias,  why  restitution  of  the  possession  of  the  sud  demised  premises  should 
not  be  forthwith  made  to  the  aforesaid  [A.  B.]  according  to  the  form  and  effect  of  the  act 
of  the  general  assembly  in  such  case  made  and  provided.  And  this  you  shall  nowise 
omit.  And  have  you  then  and  there  this  writ.  Witness  the  said  [G.  U.],  Esquire,  and 
[H.  J.],  Esquire,  at  the  [city  of  Philadelphia]  aforesaid,  the  [tenth]  day  of  [June],  1870. 

G.  H.,  Alderman.     Tskal.] 
H.  J.,  Alderman,    [sxal.] 

Return  of  the  Sheriff, — ^To  the  justices  within  named,  I  do  respectfully  certify  that  I 
have  summoned  twelve  substantial  freeholders,  and  have  also  summoned  the  within- 
named  C.  D.  to  be  and  appear  at  the  day  and  place  mentioned,  as  by  the  within  precept 
I  am  commanded.  D.  F.,  Sherilt 

The  affidavit  of  the  landlord  is  sufficient  to  found  the  proceedings.  4  W.  A;  8. 
120.  The  summons  may  be  made  returnable  before  the  fourth  day.  15  S.  &  R.  4^ 
It  must  be  served  in  the  mode  prescribed  by  the  act  of  1836.  2  Leg.  G«i.  12.  If 
there  be  more  than  four  days  between  issuing  and  return  of  the  precept,  it  is  cured 
by  the  tenant's  appearance.  4  Y.  528.  2  8.  &  R.  481-2.  The  tenant  must,  how- 
ever, be  allowed  a  reasonable  time  to  procure  testimony.     1  T.  49. 

If  due  proof  of  the  truth  of  the  complaint  be  submitted  to  the  two  justices 
and  jury  composed  of  twelve  freeholders,  which,  thus  assembled,  constitute  whit 
is  commonly  termed  *'  A  Landlord's  and  Tenant's  Court,"  and  they  shall  find  the 
complaint  to  have  been  well  founded,  a  record  of  their  finding  of  these  fiiots  is 
made  by  the  two  justices,  who,  together  with  the  jury,  assess  damages  for  the  unjust 
detention  of  the  property. 

Oath  of  a  juror,  ukdir  thi  act  or  1772. 

You  do  swear  [or  affirm]  that  you  will  well  and  truly  inquire  of  and  conowming  the 
premises  in  this  fthe  foregoing]  precept  mentioned,  and  assess  such  damages,  if  any,  as 
the  complainant  hath  sustainMi  tnereby.    So  help  you  God. 

Forx  of  inquisition  undxr  the  act  of  1772. 

Inquisition  taken  at  [the  Wetherill  House,  in  Sansom  street,  in  the  city  of  Philadel- 
phia,] on  the  [fourteenth  1  day  of  [June,]  in  the  year  one  thousand  eight  hundred  and 
[seventy,]  before  [G.  H.,J  Esq.,  and  [H.  J.,]  Esq.,  two  of  our  faldermen  of  the  dty  ^ 
Philadelphia,]  by  the  oatns  of  JK.  L.,  M.  N.,  &c.,j  and  the  solemn  affirmations  of  [B. 
R.,  Z.  Y.J  twelve  substantial  freeholders  of  the  said  [city,]  who  upon  their  oaths  and 
affirmations  respectively  do  say.  that  [A.  B.|  on  the  [tenthj  day  of  [June,]  in  the  year 
eighteen  hundred  and  [sixty-eight,]  was  quietly  and  peaceably  possessed  of  a  [oertain 
house  with  the  appurtenances,  situate  on  the  north  side  of  Chestnut  street,  Sfo.  373^ 
between  Third  and  Fourth  streets,  in  the  city  of  Philadelphia,]  and  being  so  thereof 
possessed,  on  the  same  day  and  year  last  aforesaid,  did  demise  the  said  premises  to  one   i 
To.  D.,]  for  the. term  of  [two  years]  then  next  ensuing,  at  the  [annual]  rent  of  [five  i 
hundred  dollars,]  and  that  the  said  [0.  D.l  by  virtue  of  tiie  said  demise  entered  uite  { 
possession  of  the  said  demised  premises,  and  held  the  same  during  tibe  said  term,  and  k   ' 
still  possessed  of  the  same,  and  that  the  said  term  for  which  the  said  premises  were  .^  | 
demised  is  fully  ended ;  and  the  said  [A.  B.]  being  desirous  upon  the  said  determinatioa   I 
of  the  said  term,  to  have  again  and  reposses  Uie  said  premises,  for  that  purpose  did,  ea   '■ 
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the  [thirtieth]  day  of  [November,  1868,]  demand  of  and  require  the  said  [C.  D.]  to  re- 
more  from  and  leave  the  same,  and  that  the  said  (C.  D.|  hath  hitherto  refused,  and  still 
doth  refuse  to  comply  with  the  said  demand  and  requisition  to  remove  from  and  leave  the 
nid  premises.  And  the  said  freeholders  do  assess  damages  against  the  said  [C.  D.j  for 
the  unjust  detention  of  the  said  demised  premises  at  [one  hundred  and  forty  dollars,] 
besides  all  costs  of  suit.  Whereupon,  it  is  considered  by  the  said  [aJdermen,]  that  resti- 
tution of  the  said  demised  premises  be  made  to  the  said  [A.  B.,]  and  that  he  recover  of 
the  said  [C.  D.]  his  damages  aforesaid,  together  with  the  costs  of  suit,  amounting  to 
FfortT  dollars.]  In  testimony  whereof  as  well  the  said  aldermen  as  the  said  freeholders 
have' hereunto  set  their  hands  and  seals,  the  day  and  year  first  above  written,  at  the  city 
of  Philadelphia  aforesaid.  G.  H.,  Alderman.        [sbal.] 

H.  J.,  Alderman.         [sbal.J 
A«i  B.J  C,  D.,  £.,  F« 

and  [seals.] 

0.,  H.,  L,  J.,  K.  and  L. 

The  finding  of  the  jury,  both  upon  the  point  of  possemon  and  amount  of  dam- 
ages, being  thus  entered  of  record  by  the  magistrates,  is  final  and  conclusive,  and 
the  magistrates  issue  a  writ  of  possession  directed  to  the  sheriff,  commanding  resti- 
tution of  the  premises  to  the  landlord,  and  also  that  the  sheriff  levy  the  amount 
awarded  of  damages  and  costs. 

FORK  OP  WARRANT  TO  DELIVER  POSSESSION,  UNDER  TH»  ACT  OF  1772. 

Cirr  OF  PHILADELPHIA,  s». 

The  Commonwealth  of  Penns jlvania, 
To  the  Sheriff  of  Philadelphia  County,  greeting : 

Whereas,  due  proof  hath  been  made  before  [G.  H.l  and  [H.  J.,1  Esquires,  two  of  the 
[aldermen  of  the  city  of  Philadelphia,]  and  twelve  substantial  freenolders,  summoned  for 
that  purpose,  that  [A.  B.  did,  on  the  tenth  day  of  June,  a.  d.  1868,  demise  to  C.  D.  a  cer« 
tain  nouse  situate  on  the  north  side  of  Chestnut  street,  No.  373,  between  Third  and  Fourth 
streets,  in  the  cit^  of  Philadelphia,  for  the  term  of  two  years,  at  the  annual  rent  of  five 
hundred  dollars,]  and  that  the  said  [C.  D.,]  by  virtue  of  the  said  demise,  entered  into 
possession  of  the  said  premises,  and  held  them  during  the  said  term,  and  is  still  possessed 
thereof;  and  that  the  said  term  is  fully  ended,  and  that  the  said  [A.  B.,]  being  desirous 
upon  the  determination  of  the  said  term  to  have  again  and  repossess  the  said  premises, 
for  that  purpose  did,  on  the  [thirtieth]  day  of  [November]  1869,  demand  of  and  require  ■ 
the  said  [O.  D.]  to  remove  from  and  leave  the  same,  and  that  the  said  [C.  D.]  had  hitherto 
refused  and  still  doth  refuse  to  eomply  therewith ;  all  which  premises  being  duly  found 
by  the  said  [aldermen]  and  freeholders,  according  to  the  form  of  the  act  of  general 
tssembly  in  such  case  made  and  provided :  We,  therefore,  command  you,  the  said  sheriff, 
forthwith  to  deliver  to  the  said  [A.  B.l  full  possession  of  the  demisea  premises  aforesaid. 
And  we  also  command  yon,  that  of  the  goods  and  chattels  of  the  said  I C.  D.,]  in  your 
bailiwick,  you  cause  to  be  levied  as  well  the  sum  of  [one  hundred  and  fort^  dollars,] 
which  to  the  said  [A.  B.l  was  awarded  for  [his]  damages  sustained  by  the  unjust  deten- 
tion of  the  premises,  as  [forty  dollars]  for  [his]  costs  and  charges,  by  [him]  in  and  about 
[his]  suit  in  that  behalf  expended,  whereof  the  said  [C.  D.J  is  convict.  And  hereof  fail 
not  Witness  the  said  [G.  H.]  and  [H.  J.,]  at  Philadelphia,  in  the  county  aforesaid,  the 
[fourteenth]  day  of  [June,]  a.  d.  one  thousand  eight  hundred  and  [seven^.] 

G.  H.,  Alderman.  [seal.] 

H.  J.,  Alderman.  [seal.] 

All  the  facts  necessary  to  give  jurisdiction  must  be  set  out  on  the  record.  1  Barr 
126.  2  8.  &  K.  480.  4  Y.  523.  The  proceedings  are  bad,  unless  it  appear  from 
Uie  record  that  the  term  was  ended.  5  S.  &  R.  174.  It  is  enough,  that  the  descrip- 
tion in  the  inquisition  follow  that  in  the  case.    4  P.  F.  Sm.  224. 

If  the  jury  cannot  agree,  they  may  be  discharged  and  another  ventre  issued.  4 
W.  k  8.  120.  And  the  landlord  is  not  concluded  by  the  finding,  though  the 
tenant  is ;  he  may  renew  his  complaint  before  other  justices.     8  Barr  414. 

The  practice  is,  for  the  justices  to  give  judgment  for  a  gross  sum  for  costs ;  and 
the  court,  on  certiorari,  will  presume  they  were  duly  taxed.     5  W.  17. 

There  is  no  appeal  from  the  judgment  of  the  justices.  7  P.  F.  Sm.  446.  But 
although  the  act  of  assembly  declares  that  the  judgment  shall  be  final  and  conclu- 
live  to  the  parties,  yet  the  proceedings  may  be  examined  by  certiorari  from  the 
common  pleas,  or  the  supreme  court;  and  a  writ  of  error  lies  to  the  judgment  of 
the  common  pleas.  A.  192.  1  B.  333,  334.  4  B.  185.  6  B.  128, 460.  3  S.  & 
R.  195.    1  B.  317.    And  the  finding  may  be  traversed  in  an  ejectment  brought 
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by  the  tenant  to  try  the  title.  4  S.  &  R  207.  But  a  certiorari  ia  no  supersedeas. 
6  B.  460. ('a)  It  does  not  bring  up  the  evidence ;  the  regularity  of  the  proceed- 
ings can  alone  be  examined.  7  H.  137.  4  Barr  140.  11  P.  F.  Sm.  491.  And 
on  a  reversal,  restitution  is  ex  gratid,  and  may  be  refused.  1  Barr  126.  It  will 
not  be  granted  on  a  bald  legal  right  against  equity  and  justice.  23  Leg.  Int.  141. 
If  there  be  an  adverse  claimant  to  the  property,  by  virtue  of  a  right  acquired 
since  the  commencement  of  the  lease,  it  becomes  the  duty  of  the  justices  to  issue 
a  summons  to  make  him  a  party  to  the  proceedings,  under  the  13th  section  of  the 
act. 

SUMMONS  TO  A  THUD  PABT7  CLAIKINO  TITLX. 

CITY  OF  PHILADELPHIA,  ss. 

The  OommoiiwMltk  of  Penas jlvania, 

To  the  Sheriff  of  Philadelphia  County,  greeting: 

Whxexas,  complaint  and  due  proof  have  been  made  before  [G.  H.l  and  [H.  J.,]  two 
of  our  aldermen  of  the  chj  of  Philadelphia,  that  [A.  B.J  on  the  [tentn]  day  of  fJane,] 

ablj  poo- 


in  the  year  one  thousand  ei^ht  hundred  and  [sixty-eightij  was  quietly  and  peaceabij  poo- 
sessed  of  a  certain  house  with  the  appurtenances,  situate  [on  tne  north  siae  of  Chestnut 
street,  No.  373,  between  Third  and  Fourth  streets,  in  the  city  of  Philadelphia  ;1  and 
being  so  thereof  possessed,  on  the  same  day  and  year  aforesaid  did  demise  the  s&ia  pre- 
mises to  one  rC.  I>.,]  for  the  term  of  two  years  then  next  ensuine,  at  the  yearly  rent  of 
five  hundred  dollars,  lawful  mone;^,  payable  for  the  same ;  and  tnat  the  said  [U.  D.,]  by 
virtue  of  the  said  demise,  entered  mto  possession  of  the  said  demised  premises,  with  the 
appurtenances,  and  held  the  same  durmg  the  said  term,  and  is  still  possessed  thereof; 
ana  that  the  said  term  for  which  the  said  premises  were  demised  is  fully  ended ;  and  that 
the  said  [A.  B.,J  being  desirous,  upon  the  determination  of  the  said  lease,  to  have  again 
and  repossess  his  said  estate,  so  demised,  for  that  purpose,  did,  on  the  [thirtieth]  day  of 
[November  1869,1  require  the  said  [C.  D.]  to  remove  from  and  leave  the  same,  and 
that  the  said  [C.  D.J  bath  hitherto  refused,  and  still  doth  refuse,  to  comply  therewith. 
And  whereas,  the  said  [C.  D.,]  being  duly  summoned,  doih  appear  before  our  said  aldei^ 
men,  and  doth  allege  that  the  title  to  the  said  premises  is  disputed  and  claimed  by  [0.  P., 

of in  the  city  of  Philadelphia,]  in  virtue  of  a  rieht  or  title  accrued  or  happening 

since  the  commencement  of  the  lease  so  as  aforesaid  made  to  him  the  said  [C.  D.,]  by  virtue 
of  a  deed  made  by  the  said  A.  B.  to  the  said  0.  P.  Ton  abe  thxrefors  oovxanded 
to  summon  the  said  [0.  P.]  to  appear  before  our  said  aldermen,  at  the  house  of  [Jacob  I. 
Moyer,  No.  393  Chestnut  street,  in  the  city  aforesaid,]  on  the  [twenty-fourth]  day  of 

Kune  1870,  at  eleven  o'clock  in  the  forenoon,]  to  declare  on  oath  or  affirmation,  to 
by  our  said  aldermen  administered,  that  he  verily  believes  that  he  b  entitled  to  the 
premises  in  dispute ;  and  with  one  or  more  sufficient  sureties,  to  become  bound  by 
recognisance  in  the  sum  of  one  hundred  pounds,  to  the  said  [A.  B.,1  his  heirs  and  assigns, 
to  prosecute  his  claim  at  the  next  court  of  common  pleas,  to  be  held  for  the  said  ooantj 
(if  to  him  it  shall  be  expedient).    Make  return  hereof  according  to  law. 

Witness  the  said  [G.  U.l  and  [H.  J.,]  at  the  city  of  Philadelphia  aforesaid,  the  [eigh- 
teenth] day  of  IJune]  in  the  year  of  our  Lord  one  thousand  eight  hundred  and  [seven^.] 

G.  H.  [seal.] 

H.  J.  [SEAL.] 

It  seems,  that  the  tenant  himself  may  claim  title  under  this  section.  3  P.  B.  37. 
4  W.  &  S.  126.  He  cannot  dispute  his  landlord's  title ;  but  he  may  show  that  it 
has  expired.  1  W.  &  S.  498.  Or  that  the  complainant,  claiming  to  be  the 
assignee  of  the  lease,  has  no  title,  and  that  he  was  induced  to  attorn  to  him  by 
fraud.  3  Phila.  360.  He  must,  however,  show  either  a  conveyance  or  such  an 
equitable  right  to  one,  as  would  sustain  a  decree  for  specific  performance.  2  Or. 
417.  7  P.  F.  Sm.  446.  He  cannot  set  up  the  outstanding  title  of  a  stranger  who 
does  not  appear  and  claim.     4  W.  &  S.  120.     8  P.  F.  Sm.  139. 

The  tenant's  wife  is  not  competent  to  interpose  a  claim  of  title  in  a  third  person, 
unless  it  appear  that  she  do  so,  by  her  husband's  authority.  To  oust  the  magi»> 
trate's  jurisdiction,  it  must  be  shown  that  the  title  is  disputed  by  virtue  of  a  right 
which  accrued  since  the  commencement  of  the  lease.     26  Leg  Int.  61. 

The  intention  of  the  act  is  to  confine  the  inquiry  to  the  matters  set  forth  in  the 
12th  section  of  the  act;  if  any  more  complicated  case  presents  itself,  the  justices 
should  arrest  the  proceedings.     3  P.  R.  34.     1  W.  &  S.  499.     8  W.  &  S.  226. 

(a)  See  act  24  March  1865,  infra,  as  to  the  effect  of  a  certiorari  in  the  city  of  Philadelphia. 


LANDLORD  AND  TENANT.  535 

When  a  case  comds  into  court  under  the  13th  section  of  the  act  of  1772,  the  sole 

auestion  to  he  tried  ia  that  of  title  to  the  reversion  acquired  after  the  demise ;  and 
le  onm  Is  on  the  tenant.     7  P.  F.  Sm.  446. 
If  the  condition  of  the  recognisance  he  not  punctually  and  in  all  thines  complied 
with,  the  recognisance  will  he  forfeited  to  the  use  of  the  lessor,  and  the  proceed- 
ings gone  on  with  hefore  the  magistrate  and  jury,  as  at  first  proposed. 

FOSM  or  RECOSD  07  PR0CEBDIN08,  UNDER  THI  ACT  Of  1772. 

Bb  it  RiMBMBiKBO,  that  OD  the  [fourteenth]  day  of  [June,]  in  the  year  one  thousand 
•ighthundred  and  Fseyenty,]  at  [Philadelphia  city,  J  due  proof  was  made  before  us,  [G.  H.J 
Esq.,  and  [H.  J.,]  Esq.,  two  of  our  [aldermen,]  that  [A.  B.,]  on  the  [tenth]  day  of  [June J 
in  the  year  eighteen  hundred  and  [sixty-eight,]  was  quietly  and  peaceably  possessed  of  a 
foertain  house  with  the  appurtenances,  situate  on  the  north  side  of  Chestnut  street,  No. 
d73,  between  Third  and  Fourth  streets,  in  the  city  of  Philadelphia,]  and  being  so  thereof 
posseseed  on  the  same  day  and  year  laat  aforesaid,  did  demise  the  said  premises  to  one 
[C.  D^l  for  the  term  of  [two  years,  then  next  ensuing,  at  the  rannual]  rent  of  [five 
hundred  dollars,]  and  that  the  said  [G.  D.]  by  virtue  of  the  saia  demise  entered  into 
possession  of  the  said  demised  premises,  and  held  the  same  during  the  said  term,  and  is 
still  possessed  of  the  same,  and  that  the  said  term  for  which  me  said  premises  were 
demised  is  fully  ended,  and  the  said  [A.  B.]  being  desirous,  upon  the  said  termination' 
of  the  said  term,  to  have  again  and  repossess  the  said  premises,  for  that  purpose  did,  on 
the  [thirtieth]  day  of  [November  1869,]  demand  of  and  require  the  said  [U.  D.J  to  remove 
from  and  leave  the  same,  and  that  the  said  [0.  D.]  hath  hitherto  refused  ana  still  doth 
refuse  to  comply  with  the  said  demand  and  requisition  to  remove  from  and  leave  the  said 
premises.^  Whereupon  the  said  [A.  B.]  then,  to  wit,  on  the  said  ffourteenth]  dav  of 
[June,]  eighteen  hundred  and  [seventyj  at  the  [cityl  aforesaid,  prayea  us  the  said  [alder- 
men,! that  a  due  remedy  in  that  behalf  be  provided  for  him,  according  to  the  form  of  the 
act  or  the  general  assembly  of  the  state  of  Fennsylvania  in  such  case  made  and  provided, 
upon  which  proof  and  complaint  the  sheriff  of  the  county  of  [Philadelphia]  is  commanded 
that  be  summon  twelve  substantial  freeholders  of  his  bailiwick,  so  that  they  be  and 
appear  before  us,  the  said  [aldermen,]  at  the  [house  of  Jacob  I.  Moyer,  No.  393  Chestnut 
street,]  on  [Tuesday,]  the  [eighteenth]  day  of  [June  1870,1  at  [four]  o'clock  in  the 
[aftemoonl  of  that  day,  and  that  he  also  summon  the  said  fC.  D./]  so  that  he  be  and 
appear  before  us,  the  said  [aldermen,]  and  the  said  freeholders,  at  the  day  and  place 
last  aforesaid,  to  show  cause,  if  any  he  has,  why  restitution  of  the  possession  of  the  said 
iemised  premises  should  not  be  forthwith  made  to  the  aforesaid  f  A.  B.l  Afterwards,  to 
wit,  on  the  said  reighteenth]  day  of  [June,  1870,]  at  the  house  aforesaid,  TD.  F.,]  sheriff 
of  the  county  or  rPhiladelphia,j  appears  before  us,  the  said  [aldermen,!  and  returns, 
that  by  virtue  of  the  said  warrant  to  him  directed,  he  had  summoned  twelve  substantial 
freeholders,  to  wit:  fG.  H.,  R.  L.,  M.  N.,  Z.  Y.,  Ac.,]  and  had  also  summoned  the  said 
[C.  D.]  to  be  and  apnear  at  this  day  and  place,  as  by  the  said  warrant  he  was  commanded, 
and  the  said  freeholaers,  being  called,  appear,  and  are  severally  sworn  or  affirmed.  And 
the  said  [A.  B.]  also  appears,  and  we,  the  said  [aldermen J  and  the  aforesaid  freeholders, 
proceed  to  hear  and  examine  the  proofs  and  allegations  offered  by  the  said  parties,  and  do 
find  that  the  said  [A.  B.,]  on  the  [tenth]  day  of  [June  1868,]  was  quietly  and  peaceably 
possessed  of  a  [certain  house  with  the  appurtenances,  situate  on  the  norw  side  of  Chest- 
nut street.  No.  373,  between  Third  and  fourth  streets,  in  the  city  of  Philadelphia,]  and 
bein^  so  thereof  possessed  on  the  same  day  and  year  last  aforesaid,  demisea  the  said 

f  remises  to  the  said  [C.  D.]  for  the  term  of  [two  years]  then  next  ensuins,  at  the 
annual]  rent  of  [five  hundred  dollars,]  and  that  the  said  [C.  D.,!  by  virtue  of  the  said 
demise,  entered  into  possession  of  the  said  demised  premises,  and  held  the  same  during 
the  said  term,  and  is  still  possessed  of  the  same,  and  that  the  said  term  for  which  the 
said  premises  were  demised  is  fully  ended,  and  the  said  [A.  B.]  being  desirous,  upon  the 
s^d  determination  of  the  said  term,  to  have  again  and  reoossess  the  said  premises,  for 
that  purpose  did,  on  the  [thirtieth]  day  of  [November  1869,]  demand  of  ana  require  the 
said  [C.  D.!  to  remove  from  and  leave  the  same,  and  that  the  said  [G.  D.l  hath  hitherto 
refused,  and  still  doth  refuse,  to  comply  with  the  said  demand  and  requisition  to  remove 
from  and  leave  the  said  premises,  ana  the  said  freeholders  assess  the  sum  of  [one  hundred 
and  forty  dollars]  for  the  damages  of  the  said  [A.  6.,]  occasioned  by  the  unjust  detention 
of  the  said  demised  premises.  Therefore,  it  is  considered  and  adjudged  by  us,  the  said 
[aldermen,]  that  the  said  [A.  B.!  shall  and  do  recover  and  have  of  the  said  [C.  D.]  as 
well  the  said  sum  of  [one  hundred  and  forty  dollars,]  for  his  damages  aforesaid,  as  [forty 
dollars]  for  his  reasonable  costs  by  him  expended  ib  and  about  this  suit  in  this  behalf, 
concerning  which  the  premises  aforesaid  we  do  make  this  our  record.  In  testimony 
whereof,  we,  the  said  [aldermen,]  to  this  our  record  have  set  our  hands  and  seals,  at  the 

[cityl  of  [Philadelphia,]  aforesaid,  this  [eighteenth]  day  of  [June,]  one  thousand  eieht 
lunared  and  [seventy.]  G.  H.,  Alderman.  [sial.T 

H.  J.,  Alderman.  [sial.] 
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Act  U  December  1863.  Ford.  1341. 

Sect.  1.  Where  any  person  or  persons  in  this  state,  having  leased  or  demised 
any  lands  or  tenements  to  any  person  or  persons,  for  a  term  of  one  or  more  yean 
or  at  will,  shall  be  desirous,  upon  the  determination  of  said  lease,  to  have  again  and 
repossess  such  demised  premises,  having  given  three  months'  notice  of  such  inten- 
tion to  his  lessee  or  tenant,  and  said  lessee  or  tenant  shall  refuse  to  leave  and 
surrender  up  the  said  premises  at  the  expiration  of  said  term,  in  compliance  vith 
the  terms  of  said  notice,  it  shall  be  lawful  for  such  lessor,  his  agent  or  attorney,  to 
complain  thereof  to  any  justice  of  the  peace  in  the  city,  borough  or  county  wherein 
the  demised  premises  lie,  whose  duty  it  shall  be  to  summon  the  defendant  to  appear 
at  a  day  fixed,  as  in  other  civil  actions,  and  upon  due  proof  being  made,  the  teoant 
having  notice  of  the  time  and  place  of  hearing,  that  the  said  lessor  was  quietly  and 
peaceably  possessed  of  the  lands  or  tenements  so  required  to  be  surrendered  up,  and 
that  he  demised  the  same  to  the  tenant  in  possession,  or  to  some  other  person  under 
whom  such  tenant  claims,  and  that  the  term  for  which  the  same  were  demised  is 
fully  ended,  and  that  three  months'  previous  notice  had  been  given  of  his  desire  to 
repossess  the  same,  then  and  in  that  case,  if  it  shall  appear  right  and  proper  to  the 
said  justice,  he  shall  enter  judgment  against  the  said  tenant,  that  he  forthwith  give 
up  the  possession  of  the  said  premises  to  the  said  lessor;  and  the  said  justice  shall 
also  give  judgment  in  favor  of  the  lessor,  and  against  the  lessee  or  tenant,  for  such 
damages  as,  in  his  opinion,  the  said  lessor  may  have  sustained,  and  for  all  the  costs 
of  the  proceeding ;  and  he  shall  forthwith  issue  his  warrant  to  any  constable  in  the 
county,  commanding  him  immediately  to  deliver  to  the  lessor,  his  agent  or  attorney, 
full  possession  of  the  said  demised  premises,  and  to  levy  the  damages  and  costs 
awarded  and  taxed  by  the  said  justice,  of  the  goods  and  chattels  of  the  lessee  or 
tenant,  or  other  person  in  possession ;  any  law,  custom  or  usage  to  the  contrary  not- 
withstanding :  Provided^  That  the  defendant  may,  at  any  time  within  ten  days  afWr 
the  rendition  of  judgment,  appeal  to  the  court  of  common  pleas,  in  the  manner 
provided  in  the  first  section  of  an  act  relative  to  landlords  and  tenants,  approved 
April  3d  1830 :  And  ^provided  further^  That  such  appeal  shall  not  be  a  svg^ieriedeca 
to  the  warrant  of  possession  aforesaid, (a)  but  shall  be  tried  in  the  same  manner  as 
actions  of  ejectment;  and  if  the  jury  shall  find  in  favor  of  the  tenant,  they  shall 
also  assess  the  damages  which  he  shall  have  sustained  by  reason  of  his  remoral 
from  the  premises ;  and  for  the  amount  found  by  the  jury,  judgment  shall  be  reo- 
dered  in  his  favor,  with  costs  of  suit,  and  that  he  recover  possession  of  the  premieea, 
and  he  shall  have  the  necessary  writ  or  writs  of  execution  to  enforce  said  judgment: 
And  provided  further^  That  the  tenant  may  have  a  writ  of  certiorari^  to  remove  the 
proceedings  of  the  justice,  as  in  other  cases. 

Act  24  March  1866.  Purd.  1399. 

Sect.  1.  In  every  proceeding  or  suii..brought,  in  the  city  of  Philadelphia,  under 
any  of  the  several  acts  of  this  commonwealth,  by  landlords  to  recover  possessioD  of 
property  leased  for  a  term  of  years  or  from  year  to  year,  in  which  a  certiorari  is 
now  allowed,  the  said  certiorari  shall  be  a  tupersedeas;  and  the  execution  upon 
the  judgment  in  the  said  suit  or  proceeding  shall  be  suapended  until  the  final  deter- 
mination of  the  certiorari  by  the  court  out  of  which  the  same  issues;  ai|^  the 
said  court,  if  the  said  determination  shall  be  made  adversely  to  the  party  atl^hose 
instance  the  writ  of  certiorari  has  issued,  shall  proceed  to  issue  a  writ  of  possession 
directed  to  the  sheriff  of  the  county  of  Philadelphia,  directing  him  to  deliver  actual 
possession  of  the  premises  to  the  lessor ;  and  also  to  levy  the  costs  on  the  defendant, 
in  the  same  manner  that  costs  are  now  by  law  levied  and  collected  on  other  writs 
of  execution :  Provided^  That  the  said  certiorari  shall  be  issued  within  ten  dajs 
from  the  date  of  the  judgment  rendered  in  said  proceedings,  and  upon  oath  of  the 
party  applying  for  the  same,  to  be  administered  by  the  prothonotary  of  the  comt 
of  common  pleas,  that  it  is  not  for  the  purpose  of  delay,  but  that  the  proceedings 
proposed  to  be  removed  are,  to  the  best  of  his  knowledge  and  belief,  unjust  and 
illegal,  and  will  oblige  him  to  pay  more  money  than  is  justly  due ;  a  copy  of  which 

(a)  This  provision  is  repealed  as  to  Philadelphia,  by  act  25  Jan^  1S69,  infra. 
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tffidaTit  shall  be  filed  in  the  prothonotary's  office :  And  provided  further  ^  That  the 
pity  applying  for  the  same  shall  give  security  for  the  payment  of  all  costs  that 
hare  accrued  or  may  accrue,  and  of  the  rent  which  has  already  or  may  become  due 
I  np  to  the  time  of  the  final  determination  of  said  certiorari,  in  the  event  of  the  same 
being  determined  against  him. 

Act  11  April  1866.  Purd.  1431. 

Sect.  1.  The  powers  and  jurisdiction  conferred  upon  justices  of  the  peace,  by 
I  the  act  entitled  ^^  An  act  relative  to  landlords  and  tenants/'  approved  on  the  15th 
\  day  of  December,  Anno  Domini  1863,  are  hereby  conferred  upon  the  several  al^er- 
I  men  in  this  commonwealth ;  any  one  of  whom  may  act  with  the  like  effect  as  may 
\    he  done  by  any  justice  of  the  peace,  by  virtue  of  said  act. 

j  Act  20  Fbbeuary  1867.  Purd.  1465. 

Sect.  1.  The  provisions  of  an  act,  entitled  '^  An  act  relative  to  landlords  and 
;  tenants,"  approved  the  14th  day  of  December,  Anno  Domini  1863,  and  the  supple- 
\  ment  thereto,  approved  the  11th  day  of  April,  Anno  Domini  1866,  shall  be  so  con- 
I  itrned  as  to  apply  to  cases  in  which  the  owner  or  owners  of  the  demised  premises 
:    have  acquired  title  thereto,  by  descent  or  purchase  from  the  original  lessor  or 

kasors. 
I  Act  25  June  1869.  Purd.  1574 

I  Sect.  1.  That  so  much  of  the  first  section  of  the  act  of  assembly,  approved  the 
I  14th  day  of  December  1863,  entitled  "  An  act  relating  to  landlords  and  tenants," 
;    u  provides  that  such  appeal  shall  not  be  a  supersedeas  as  to  warrant  of  possession 

aforesaid,  be  and  the  same  is  hereby  repealed,  so  far  as  the  same  reUtes  to  the  city 

and  county  of  Philadelphia. 

Act  28  February  1865,  Purd.  1399. 

Sect.  1.  Whereas  in  the  city  of  Philadelphia  great  inconvenience  and  trouble 
:  have  frequently  arisen  from  the  loss  of  evidences  of  the  commencement  and  term!- 
I  nation  of  leases,  and  periods  of  letting  of  property  from  year  to  year,  the  landlords 
I  in  such  cases  being  unable  to  give  the  requisite  notice  to  quit  or  to  proceed  in 
I  obtaining  possession,  and  being  deprived  of  the  possession  of  the  demised  premises 
[  at  the  pleasure  of  the  tenants ;  therefore  be  it  enacted,  that  in  all  cases  in  the  city 
of  Philadelphia  where  there  is  a  lease  or  verbal  letting  of  property  for  a  term  of 
years,  or  from  year  to  year,  and  the  landlord,  whether  the  owner  at  the  time  of 
such  lease  or  letting,  or  by  purchase  subsequent  thereto,  has  lost  the  lease  or  evi- 
dence of  the  beginning  and  conclusion  of  the  term,  or  cannot  produce  proof  of  the 
same,  it  shall  be  lawful,  at  any  time  after  the  first  year,  or  after  the  term  of  years, 
as  the  case  may  be,  for  the  landlord  desiring  to  recover  possession  of  the  demised 
property,  to  give  notice  in  writing  to  the  tenant  that  he  has  lost  such  lease  or  is 
unable  to  make  such  proof,  and  requiring  the  tenant,  within  thirty  days  from  the 
time  of  service  of  such  notice,  to  furnish  him  in  writing  with  the  date  at  which  his 
term  of  tenancy  commenced,  and  such  notice,  if  supported  by  affidavit,  shall  be 
evidence  of  what  it  sets  forth ;  if  the  tenant  shall  furnish  in  writing  the  date  as 
Tequi];ed,  such  writing  shall  be  evidence  of  the  facts  contained  in  it ;  but  if  the 
tenant  shall  fail  or  refuse,  within  thirty  days,  to  comply  with  the  said  requirement, 
the  landlord  may,  at  the  expiration  of  that  period,  give  to  the  tenant  three  months' 
notice  to  quit  the  premises  occupied  by  him,  and  shall  proceed  thereafter  in  the 
same  manner  as  is  now  provided  in  cases  of  the  usual  notice  to  quit  at  the  end  of 
the  term :  Frovided^  That  if  the  tenant  shall  make  affidavit,  within  the  thirty  days 
aforesaid,  that  he  is  unable  to  comply  with  the  requirement  of  the  landlord,  stating 
the  causes  of  such  inability,  the  landlord  shall  give  six  months'  notice  to  the  tenant 
to  remove  from  the  demised  premises,  upon  which  he  shall  proceed  as  provided  in 
the  cases  of  the  three  months'  notice  as  aforesaid. 

The  foregoing  acts  comprise  the  modern  system  for  the  recovery  of  possession  by 
a  landlord  at  the  expiration  of  the  tenancy.    In  reference  to  which,  it  is  tohe  observed^ 
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in  the  first  place,  that  the  constitationalitj  of  the  act  of  14  December  1863,  has 
been  conclusively  established.  1  P.  F.  Sm.  412.  28  Leg.  Int.  44.  And  it  is  to 
have  the  same  liberal  construction  as  that  previously  given  to  the  act  of  1772.  4 
P.  F.  Sm.  90. 

Under  this  act  the  first  thing  to  be  considered  is  the  notice  to  quit.  This  may 
be  given  in  the  same  form  as  that  under  the  act  of  1772  (supra).  But  under  this 
act;  the  notice  must  be  given  three  months  prior  to  the  end  of  the  term ;  whilst 
under  that  of  1772,  it  may  be  given  after  the  end  of  the  term.  24  Leg.  Int  116. 
And  it  is  not  requisite  that  the  notice  should  require  the  tenant  to  quit  "  at  the 
expiration  of  his  term  f  it  is  sufficient,  that  he  be  required  "  to  remove  ^m  and 
leave  the  premises/'  and  that  this  notice  be  given  three  months  before  the  expira- 
tion of  his  term.  24  Leg.  Int.  212.  4  P.  F.  Sm.  90.  A  three  months'  notice  to 
quit  on  the  12th  May,  is  in  time,  if  served  on  the  12th  of  February  preceding.  1 
^rewst.  397.  27  Leg.  Int.  77.  An  attornment  to  the  grantee  of  the  lessor  does 
not  affect  the  commencement  and  termination  of  the  term.  26  Leg.  Int.  421.  2 
Leg.  Gaz.  233.  In  the  city  of  Philadelphia,  if,  from  lapse  of  time,  or  change  of 
ownership,  the  landlord  be  in  doubt,  as  to  the  time  of  the  expiration  of  the  tenant's 
current  term,  he  is  provided  with  a  perfect  remedy  by  the  act  28  February  1865. 
This  act  extends  to  the  assignee  of  the  original  lessor.  24  Leg.  Int.  92.  He  may 
give  notice  to  the  tenant  of  his  inability  to  produce  proof  of  the  termination  of  the 
term,  and  require  the  latter,  within  thirty  days  to  furnish  him  in  writing  with  the 
date  at  which  his  tenancy  commenced.  This  notice  need  not  be  accompanied  hy 
an  affidavit.  24  Leg.  Int.  68,  92.  But  to  give  jurisdiction  under  this  act,  the 
record  must  show  a  tenancy  from  year  to  year,  or  otherwise,  and  that  the  term,  or 
the  first  year;  has  ended.     3  P.  F.  Sm.  230. 

Notice  to  a  tenaxt,  under  the  act  or  1865. 

Philadelphia,  Ist  January  1870. 

Having  lost  the  [lease  orj  evidence  of  the  beginning  and  conclusion  of  your  term  in 
the  following  described  premises  demised  to  you  by  [me],  to  witu  all  that  dwelling-house 
and  lot^of  ground,  No.  1080  North  Tenth  street,  m  the  cit^  of  Philadelphia,  and  beiof 
desirous  to  recover  possession  of  the  said  described  premises,  you  are  hereby  nodfied 
that  I  am  unable  to  make  proof  of  the  beginning  and  conclusion  of  your  said  term,  and 
therefore  require  you,  within  thirty  days  from  Sie  time  of  the  service  of  this  notice,  to 
furnish  me,  m  writing,  with  the  aate  at  which  your  said  term. of  tenancy  commenced, 
according  to  the  terms  and  provisions  of  the  act  of  assembly  in  such  case  made  and 
provided.  Yours,  <fcc.,  A.  B. 

To  C.  D. 

On  the  receipt  of  this  notice,  the  tenant  should,  within  thirty  days,  make  return 
in  writing,  under  oath  or  affirmation,  either  of  the  date  of  the  commencement  of  his 
term,  or  of  his  inab>lity  to  do  so. 

Affidavit  of  coxmencbmext  of  term. 
CITY  OF  PHILADELPHIA,  as. 

Personally  appeared  before  me,  the  subscriber,  one  of  the  aldermen  of  the  said  city, 
G.  D.,  who,  bem^  duly  sworn  according  to  law,  doth  depose  and  say,  that  his  tenancy 
of  the  premises,  rl^o.  1080  North  Tenth  street,  in  the  city  of  Philadelphia,  under  A.  3-, 
commenced  on  the  fifth  day  of  November  1863.  <  C.  D. 

Sworn  and  subscribed  before  me,  this  15th  day  of  January  1870. 

tf.  B.,  Alderman,    [seal.] 

Affidavit  of  inabilitt  to  coxplt. 
CITY  OF  PHILADELPHIA,  ss. 

Personally  appeared  before  me,  the  subscriber,  one  of  the  aldermen  of  the  said  eitr, 
C.  D.,  who,  being  duly  sworn  according  to  law,  doth  depose  and  say,  tiiat  he  is  unaUe 
to  .comply  with  the  requirement  of  his  landlord  A.  B.  by  giving  the  date  at  which  Ids 
tenancy  of  the  premises,  No.  1080  North  Tenth  street,  commenced,  because  he  became 
tenant  thereof  as  assignee  of  G.  H.,  the  original  lessee,  who  did  not  inform  hira  when 
the  said  tenancy  commenced.  C.  D. 

Sworn  and  subscribed  before  me,  this  15th  day  of  January  1870. 

J.  B.,  Alderman,     [seal.] 
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NOTICK  TO  QUIT  ON  FAILURE  OF  TKNANT  TO  OOXPLT. 

Philadelphia,  Ist  February  1870. 

On  the  first  day  of  January  1870,  I  gave  you  notice  that  the  [lease  or]  eyidence  of  the 
1>egmning  and  conclusion  of  the  term  for  which  the  premises  now  occupied  by  you,  situate 
N^o.  1080  North  Tenth  street,  in  the  city  of  Philadelphia,  was  lost,  &c.,  and  that  you 
Bhould,  within  thirty  days  thereafter,  furnish  me,  in  writing,  with  the  date  at  which 
ycmr  term  of  tenancy  commenced ;  you  having  failed  to  comply  with  the  requirements 
oC  said  notice,  I  hereby  require  you  to  remove  from  siud  premises,  and  deliver  up  pos- 
seesion  of  the  same  to  me,  within  three  months  from  the  time  you  shall  receive  this 
notice.  Yours,  &c.,  A.  B. 

To  Mr.  C.  D. 

NOTICX  TO  QUIT,  WHKHS  TKNANT  18  UNABLE  TO  OOMPLT. 

Philadelphia,  Ist  February  1870. 

On  the  first  da^  of  January  1870, 1  gave  you  notice  requiring  you  to  furnish  me  in 
iprriting,  within  thirty  days  from  the  time  of  Uie  service  of  the  said  notice,  with  the  date, 
a.t  which  your  term  of  tenancy  commenced,  of  the  premises  now  occupied  by  you,  situate 
No.  1080  North  Tenth  street,  in  the  city  of  Philadelphia,  and  you  naving  made  affida- 
vit, within  the  said  thirty  days,  that  you  are  unable  to  comply  with  the  rec^uirejaents 
-therein,  you  are  hereby  required  to  remove  from,  and  surrender  to  me  possession  of  said 
pfremises,  within  six  months  from  the  time  you  shall  receive  this  notice. 

Yours,  &o.,  A.  B. 

To  Mr.  C.  D. 

If,  at  the  expiration  of  the  term,  or  expiration  of  the  notice,  the  tenant  still 
retain  possession,  the  landlord,  his  aeent  or  attorney,  must  present  his  complaint, 
on  oath,  to  a  justioe  of  the  peace  or  alderman,  in  the  following  form : 

Complaint  under  the  act  or  1863. 
CITY  OF  PHILADELPHIA,  aa. 

On  the  first  day  of  March,  a.  d.  1870,  personally  appeared  before  me,  the  subscriber, 
one  of  the  aldermen  in  and  for  the  city  of  Philadelpnia,  A.  B.,  who,  being  duly  sworn 
according  to  law,  doth  depose  and  say,  that  on  the  26th  day  of  February,  a.  t>.  1869, 
he  was  quieUy  in  the  possession  of  a  certain  messuage  or  tenement,  with  the  appurte- 
nances, situate  on  the  west  side  of  North  Tenth  street  (No.  1080).  in  said  city ;  that  on 
the  said  last-mentioned  day  he  demised  said  premises  to  a  certain  0.  D.,  for  the  full  term 
of  one  year,  at  the  annual  rent  of  three  hunared  dollars,  which  said  term  is  fully  ended ; 
that  the  said  A.  B.  being  desirous,  upon  the  expiration  of  the  said  term,  to  have  again 
and  repossess  the  said  premises,  for  that  purpose  did,  three  months  previous  to  such 
expiration,  demand  and  require  of  the  saia  0.  D.  to  remove  from  and  leave  the  same, 
and  that  the  said  C.  D.  having  hitherto  refused,  and  still  refusing  to  comply  therewith, 
he  m^es  this  complaint,  that  such  proceedings  may  be  taken  as  are  directed  by  the  act 
of  assembly  in  sucn  cases  made  and  provided.  A.  B. 

Sworn  and  subscribed  before  me,  tnis  1st  day  of  March,  a.  d.  1870. 

J.  B.,  Alderman. 

On  such  complaint  being  filed,  the  justice  is  required  to  issue  a  summons  to  the 
lessee  or  tenant. 

Summons  under  the  act  or  1863. 
CITY  OF  PHILADELPHIA,  ss. 

The  Commonwealth  of  Pennsylvania, 
To  any  constable  of  the  s^d  city,  greeting : 

Whereas,  it  appears  to  me,  the  subscriber,  one  of  the  aldermen  in  and  for  the  city  of 
Philadelphia,  by  complaint  on  oath,  that  A.  B.  was  on  the  26th  day  of  February,  a.  d.  1*869, 
quietly  in  the  possession  of  a  certain  messuage  or  tenement,  with  the  appurtenances, 
situate  on  the  west  side  of  North  Tenth  street  No.  1080,  in  said  city )  that  on  the  said 
last-mentioned  day  he  demised  said  premises  to  a  certain  C.  D.,  for  the  full  term  of  one 
year,  at  the  annual  rent  of  three  hundred  dollars,  which  said  term  is  fully  ended ;  and 
that  the  said  A.  B.  being  desirous,  upon  the  expiration  of  the  said  term,  to  have  again 
and  repossess  the  said  premises,  for  that  purpose  did,  three  months  previous  to  such 
expiration,  demand  and  require  of  the  saia  C.  D.  to  remove  from  and  leave  the  same ; 
ai«a  that  the  said  C.  D.  hath  nitherto  refused,  and  still  doth  refuse,  to  comply  therewith. 
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Yoa  are  therefore  hereby  commanded  to  summon  the  said  0.  D.  to  be  and  appear  on  the 
seventh  day  of  March,  a.  d.  1870,  between  the  hours  of  two  and  three  o'clock  in  the  after- 
noon, at  the  office  of  the  subscriber,  No.  8  North  Seventh  street,  in  the  said  city,  to  show 
cause,  if  any  he  has,  why  restitution  of  the  possession  of  the  said  demised  premises 
should  not  be  forthwith  made  to  the  aforesaid  A.  B.,  according  to  the  form  and  effect 
of  the  act  of  assembly  in  such  case  made  and  provided.  And  this  you  shall  in  nowise 
omit 
In  vritness  whereof,  the  said  alderman  has  hereunto  set  his  hand  and  seal,  the  first 
^  day  of  March,  a.  d.  1870.  J.  B.,  Alderman,     [seal.] 

^  On  the  return  of  the  summons,  it  is  the  duty  of  the  justice  to  go  on  and  hear 

4^  the  case,  and  to  decide  on  the  evidence,  as  to  right  and  Justice  may  belong.    A 

'  return  of  service  "  personally  on  the  defendant  at  his  dweUing-liouse,  by  leaving  a 

copy  of  the  original  summons  and  making  known  the  contents  thereof/'  is  sufficient. 
4  P.  F.  Sm.  90.  Having  heard  the  case,  he  is  required  by  law  to  make  a  record 
of  the  finding;  and  here  it  is  that  a  justice  experiences  the  greatest  difficulty,  more 
judgments  being  reversed  on  certiorari,  for  want  of  precision  in  making  up  the 
record,  than  from  any  other  cause.  A  form  of  reoord  is  here  given,  which,  it  is 
believed,  will  stand  the  test  of  judicial  criticism,  and  the  decisions  on  the  subject 
are  also  appended  for  the  information  of  the  magistrate. 

In  the  first  place,  it  is  not  necessary  that  the  justice  should  set  forth  the  statute 
under  which  the  proceedings  are  had.  24  Leg.  Int  140.  It  is  sufficient  that  he 
find  all  the  facts  essential  to  the  jurisdiction  exercised.  Ibid.  The  averments  in 
the  record  must  agree  with  those  of  the  complaint.  25  Leg.  Int.  165.  The  jus- 
tice must  find  the  facts  set  forth  in  the  complaint  to  be  true.  23  Leg.  Int.  126. 
Ibid.  15.  But  the  act  does  not  require  him  to  set  forth  in  his  judgment,  the  date 
of  the  lease,  the  expiration  of  the  term,  or  the  date  of  the  notice  to  quit  24  Leg. 
Int.  212.  It  is  not  enough,  liowever,  to  enter  judgment  for  the  complainant;  the 
justice  must  make  an  inquest  of  the  facts  required  to  found  the  jurisdiction.  22 
Leg.  Int.  229.  And  it  must  appear  that  there  was  legal  evidence  before  him  to 
justify  the  finding.    22  Leg.  Int.  237.    And  see  11  P.  F.  Sm.  491.    2  Brewst  528. 

The  justice  is  Kirther  required  to  enter  judgment  for  the  damages  assessed;  a 

mere  finding  of  the  amount  of  damages  is  insufficient.     23  Leg.  Int.  136.    He 

must  give  judgment  for  the  damages  from  the  evidence  in  the  case.     22  Leg.  Int. 

357.   A  formal  judgment  for  rent,  cures  an  error  in  assessing  it.    24  Leg.  Int.  212. 

f^    A  judgment  will  not  be  reversed  because  in  favor  of  one  as  the  agent  of  an  estate, 

24  Leg.  Int.  2Vi,     A  judgment  for  possession  in  favor  of  the  lessor's  agent,  and 

for  damages  in  favor  of  the  lessor,  is  good.     24  Leg.  Int.  140.    It  is  not  competent 

V      for  the  tenant  to  set  up  that  his  lessor  was  merely  the  agent  of  tlie  owners  of  an 

^^^undivided  portion  of  the  premises,  and  that  the  latter  have  revoked  his  agency. 

1  P.  F.  Sm.  499.     A  claim  of  title  in  a  third  person  cannot  be  interposed  in  a 

-«      proceeding  under  this  act.     8  P.  F.  Sm.  137.     And  see  4  Ibid.  90.    11  Ibid.  491. 

Whece  the  tenant  sues  out  a  certiorari  to  remove  the  case  to  the  common  pleaB, 
it  is  essentittl  that  the  recognisance  be  given  in  the  form  prescribed  by  the  act  of 
1865,  or  the  certiorari  will  be  quashed.  22  Leg.  Int  214.  That  act  making  a 
certiorari  a  supersedeas  does  not  apply  to  proceedings  by  a  purchaser  at  a  judicial 
sale,  who  disaffirms  the  lease.  '  24  Leg.  Int  189.  A  writ  of  error  lies  to  the  judg- 
ment of  the  common  pleas,  on  certiorari,  and  it  is  a  supersedeas.  22  Leg.  Int.  356. 
23  Leg.  Int  44. 

A  recognisance  of  bail  in  error  taken  on  a  writ  of  error  to  remove  the  judgment 
of  the  common  pleas,  on  certiorari,  under  that  act,  binds  the  parties,  on  affirmance, 
to  the  payment,  not  only  of  the  damages  awarded  by  the  alderman,  but  of  all  rent 
accrued  and  to  accrue  up  to  the  time  of  final  judgment.     23  Leg.  Int.  44. 

When  a  case  is  brought  into  the  common  pleas,  by  appeal,  a  declaration  is  un- 
necessary ;  the  defendant  may  be  ruled  to  plead  to  the  statement  contained  in  the 
transcript  22  Leg.  Int.  349.  Where  a  landlord  has  ejected  the  tenant,  under  the 
judgment  of  a  justice,  and  the  case  is  tried  on  an  appeal,  the  tenant  can  show  his 
damage  by  the  removal,  and  the  value  of  the  place  to  him.  In  such  case,  the  land- 
lord cannot  sufifer  a  nonsuit,  on  the  trial  of  the  appeal.    7  P.  F.  Sm.  168. 
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Docket  entry  under  the  act  of  1863. 


Dayid  Evans 
John  Jonis. 
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Landlord  and  Tinant  case.  March  1,  1870,  David  Evans 
appears  and  makes  complaint,  on  oath,  that  on  the  26th  day 
orPebmary  1869  he^vras  auietly  in  the  possession  of  a  certain 
messnaffe  or  tenement  with  the  appurtenances,  situate  on  the 
west  side  of  North  Tenth  street  (No.  1080),  in  the  cit^  of 
Philadelphia ;  that  on  the  said  last-mentioned  day  he  demised 
said  premises  to  a  certain  John  Jones  for  the  full  term  of  one 
year,  at  the  annual  rent  of  three  hundred  dollars,  which  said 
term  is  fully  ended ;  that  the  said  David  Evans  being  desirous, 
upon  the  expiration  of  the  said  term,  to  have  again  and  repossess 
the  said  premises,  for  that  purpose  did,  three  months  previous 
to  such  expiration,  demand  ana  require  of  the  said  John  Jones 
to  remove  from  and  leave  the  same ;  and  the  said  John  Jones 
having  hitherto  refused  and  still  refusing  to  comply  therewith, 
he  nu3:es  this  complaint  that  such  proceedings  may  be  taken 
as  are  directed  by  the  act  of  assembly  in  such  case  made  and 
provided.  Same  day,  summons  issued,  returnable  the  6th 
March,  between  the  hours  of  3  and  4  o'clock  p.  m.  J.  Miller,  oonst,  returned,  on  oath, 
"  served  personally  on  defendant  at  his  dwelling-house,  by  leaving  a  copy  of  the  original 
sommons,  and  making  known  the  contents  thereof,  1  March  1870."  And.  now,  March 
6,  1870,  parties  appear.  E.  M.  Evans  aff'd  for  lessor.  John  J.  Miller  sw.  for  lessor. 
John  Jones,  lessee,  sw.  After  hearing,  the  alderman  finds  the  foregoing  complaint  in 
all  particulars  just  and  true,  and  it  appearing  right  and  proper,  enters  judgment  against 
the  said  lessee  or  tenant  that  he  shall  forthwiUi  deliver  actual  possession  of  the  said 
premises  to  the  said  lessor :  and  also  enters  judgment,  publicly,  in  favor  of  the  said  les- 
sor and  against  the  said  lessee,  as  tenant,  for  the  sum  of  twenty  dollars  for  damages, 
that  being  the  amount,  in  the  opinion  of  the  alderman,  the  lessor  has  sustained,  besides 
six  dollars  ^g  for  costs  of  proceeding. 

If  the  defendant  appeal,  add  the  following : 

March  10,  1870,  defendant  appeals.  Affidavit  filed.  I  am  held  in  $500  as  absolute 
bail  in  this  case,  conditioned  for  the  payment  of  all  costs  that  may  have  and  may  accrue, 
in  case  judj^ent  shall  be  affirmed ;  and  also  for  all  rent  that  has  accrued  or  may  accrue 
ap  to  the  tune  of  final  judgment  J.  W. 

Under  the  act  of  1865,  no  writ  of  possession  can  be  issued  by  the  alderman,  until 
the  expiration  of  the  ten  days  allowed  for  a  certiorari,  22  Leg.  Int.  198.  After 
the  lapse  of  that  time,  if  no  appeal  be  taken,  or  certiorari  sued  out,  he  may  issue  a 
writ  of  restitution,  in  the  following  form : 

Writ  or  restitution  under  act  or  1863. 

CITY  OF  PHILADELPHIA^  w. 

The  Commonwealth  of  PennsylTaiiia, 

To  any  constable  of  the  said  city,  greeting : 

Whereas,  due  proof  hath  been  made  before  me,  the  subscriber,  one  of  the  aldermen 
in  and  for  the  city  of  Philadelphia,  that  A.  B.  did  on  the  26th  day  of  February,  a.  d. 
1869,  demise  to  C.  D.  a  certain  messuage  or  tenement,  with  the  appurtenances,  situate 
[on  the  west  side  of  North  Tenth  street.  No.  1080 J  in  said  city,  for  the  full  term  of  one 
year,  at  a  yearly  rent  of  three  hundred  dollars,  which  said  term  is  fully  ended ;  that  the 
said  A.  B.  being  desirous  upon  the  expiration  of  the  said  term  to  have  again  and  repossess 
the  said  premises,  for  that  purpose  did,  three  months  previous  to  such  expiration,  aemand 
and  require  of  the  said  C.  D.  to  remove  from  and  leave  the  same ;  and  that  the  said  C. 
D.  hath  hitherto  refused,  and  still  doth  refuse  to  comply  therewith:  all  which  nremises 
being  duly  found  by  me  the  said  alderman,  according  to  the  form  of  the  act  of^  general 
assembly  in  such  cases  made  and  provided.  Ton  are  therefore  hereby  commanded,  forth- 
with to  deliver  to  the  said  A.  B.  lull  possession  of  the  demised  premises  aforesaid.  And 
jou  are  also  commanded,  that  of  the  goods  and  chattels  of  the  said  C.  D.  in  your  baili- 
wick, you  cause  to  be  levied  as  well  the  sum  of  twenty  dollars,  which  the  said  A.  B. 
has  awarded  for  damages  sustained  by  the  unjust  detention  of  the  premises,  as  six  dol- 
lars and  forty-five  cents,  for  his  costs  and  charges  by  him  in  and  about  his  suit  in  that 
behalf  expended,  whereof  the  said  C.  D.  is  convict.     And  hereof*fail  not. 

Witness  the  said  alderman,  at  the  city  of  Philadelphia  aforesaid,  the  17th  day  of 
March,  a.  d.  1870. 

J.  B.,  Alderman,     [seal.] 

(a)  These  costs  are  taxed  under  the  act  of  1865,  relating  to  the  city  of  Philadelphia  J 
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These  details  constitute  the  proceedings  by  which  a  landlord  may  repossess  him- 
self of  his  premises  at  the  expiration  of  the  time  for  which  he  had  demised  the 
property ;  and  such  are  the  privileges  with  which  a  tenant  is  invested.  While  it  h 
but  just  that  he  should  surrender  the  premises  at  the  expiration  of  the  time  agreed 
upon ;  the  law  recognises  it  as  equally  fair  and  just  that  the  landlord  should  give 
ample  notice  of  his  intention  and  desire  to  repossess  himself  of  the  property,  when 
the  tenure  has  expired^  and  the  terms  of  the  original  agreement  have  been  fulfilled. 

The  proceedings  already  detailed  are  to  be  had  where  the  tenant  pay$  his  rent, 
and  are  only  for  the  purpose  of  repossessing  the  landlord  of  his  premises  at  the 
expiration  of  the  time  for  which  they  had  been  demised.  The  damages  allowed  for 
holding  over  being  merely  incidental,  and  with  a  view  to  prevent  a  multiplici^ 
of  lawsuits. 

III.  Proceedinqs  to  recover  possession  for  non-payment  of  rent. 

Besides  these  proceedings  for  the  recovery  of  the  demised  premises  at  the  expira- 
tion of  the  term,  there  are  cases  of  an  entirely  distinct  character,  in  which  the 
landlord. is  permitted,  by  another  course,  to  repossess  himself  of  his  property  during 
the  tenh  for  which  it  was  demised.  These  are,  where  the  tenant  refuses  or  neglects 
to  pay  his  rent,  and  where  there  are  not,  upon  the  premises,  sufficient  goods,  liable 
to  distress,  to  secure  its  payment.  Frequent  and  glaring  instances  of  the  failure 
of  justice  in  such  case,  induced  the  passage  of  the  act  of  1830,  by  which  these  evils 
are  remedied. 

Act  3  April  1830.  Purd.  614. 

Sect.  1.  In  case  any  lessee  for  a  term  of  years,  or  at  will,  or  otherwise,  of  a 
messuage,  land  or  tenements,  upon  the  demise  whereof  any  rents  are  or  shall  be 
reserved,  where  the  lessee  shall  neglect  or  refuse  to  pay  rent  reserved,  as  often  as 
the  same  may  grow  due  according  to  the  terms  of  the  contract,  and  where  there  are 
not  goods  on  the  premises  adequate  to  pay  the  said  rent,  so  in  arrear,  except  such 
articles  as  are  exempt  from  levy  and  sale  by  the  laws  of  the  commonwealth,  it  shall 
and  may  be  lawful  for  the  lessor  to  give  the  lessee  notice  to  quit  the  premises  within 
fifteen  days  from  the  date  of  the  notice,  if  such  notice  is  given  on  or  after  the  fint 
day  of  April,  and  before  the  first  of  September ;  and  within  thirty  days  from  the 
date  thereof,  if  given  on  or  after  the  first  of  September,  and  before  the  first  day  of 
April. 

And  if  the  lessee  shall  not,  within  the  period  aforesaid,  remove  firom  and  deliver 
up  the  said  premises  to  the  said  lessor,  or  pay  and  satisfy  the  rent  so  due  and  is 
arrear,  it  shall  be  lawful  for  the  lessor  to  make  complaint,  on  oath  or  affirmation,  to 
any  two  (a)  aldermen  or  justices  of  the  peace,  as  the  case  may  require,  who,  on  its 
appearing  to  them,  that  the  lessor  has  demised  the  premises  ror  a  term  of  years,  or 
otherwise,  whereof  any  rent  or  rents  have  been  reservedj  that  the  said  rent  is  in 
arrear  and  unpaid ;  that  there  are  not  sufficient  goods  and  chattels  on  the  premises 
to  pay  and  satisfy  the  said  rent,  except  such  goods  as  are  by  law  exempt  from  levy 
and  sale ;  and  that  the  lessee  has,  after  being  notified  in  manner  aforesaid,  refused 
to  remove  and  redeliver  up  possession  of  the  premises ;  shall  then,  and  in  that  case, 
issue  their  precept,  reciting  substantially  the  complaint  and  aUegatbn  of  the  lessor, 
directed  to  any  constable  of  the  proper  city  or  county,  commanding  him  to  summon 
the  said  lessee  to  appear  before  the  said  aldermen  or  justices,  at  a  day  and  time  to 
be  therein  fixed,  not  less  than  three,  nor  more  than  eight  days  thereafter,  to  answer 
the  said  complaint. 

And  the  said  aldermen  or  justices  shall,  on  the  day  appointed,  or  on  some  other 
day  then  to  be  appointed  by  said  justices  or  aldermen,  proceed  to  hear  the  case; 
and  if  it  shall  appear  that  the  said  complaint,  so  made,  as  aforesaid,  by  the  lessor, 
is  in  all  particulars  just  and  true,  then  the  said  aldermen  or  justices  shall  enter 
judgment  against  such  lessee,  that  the  premises  shall  be  delivered  up  to  the  lessor, 
and,  at  the  request  of  the  lessor,  issue  a  writ  of  possession  directed  to  the  said  oon- 
Stable,  commanding  him,  forthwith,  to  deliver  actual  possession  of  the  premises  to 

(a)  This  is  altered  by  the  act  of  22d  March    before  any  single  alderman  or  justioe  of  tto 
1861,  and  it  is  thereby  provided,  that  proceed-    peace.     Paid.  615. 
ings  may  be  had,  under  the  act  in  the  text, 
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tlie  lessor,  and  also  to  levy  the  costs  on  the  defendant,  in  the  same  manner  that 
costs  are  now  by  law  levied  and  collected  on  other  writs  of  execution ;  but  if  on  the 
hearing  aforesaid,  it  shall  appear  that  the  said  complaint  is  vexatious  and  unfounded, 
the  said  alderdien  or  justices  shall  dismiss  the  same  with  costs  to  be  paid  by  the 
lessor. 

Provided  always,  that  at  any  time  before  the  said  writ  of  possession  is  actually 
executed,  the  lessee  may  supersede  and  render  the  said  writ  of  none  effect,  by  nav- 
iog  to  the  said  constable,  for  the  use  of  the  lessor,  the  rent  actually  due  and  in 
arrear  and  the  costs ;  which  rent,  so  in  arrear,  shall  be  ascertained  and  determined 
by  the  said  aldermen  or  justices  on  due  and  legal  proof,  and  indorsed  by  them  on 
the  said  writ  of  possession,  together  with  the  costs  of  the  proceeding :  of  all  of 
which  doings  the  said  constable  shall  make  return  to  the  said  aldermen  or  justices, 
within  ten  days  after  receiving  of  the  said  writ,  and  the  said  constable  shall  be 
answerable  in  default  of  executing  the  said  writ  according  to  its  lawful  requisitions, 
or  in  returning  the  same,  in  the  same  manner,  as  to  the  amount  of  rent  ascertained 
and  determined,  and  costs,  as  constables  are  now  by  law  answerable  on  other  writs 
of  execution. 

And  provided  further,  that  no  writ  of  possession  shall  be  issued  bv  the  s^d 
aldermen  or  justices,  for  five  days  after  the  rendition  of  judgment;  and  if,  within 
the  said  five  days,  the  tenant  shall  give  good,  sufficient  and  absolute  security,  by 
recognisance,  for  all  costs  that  may  have  and  may  accrue,  in  case  the  judgment 
shall  be  affirmed,  and  also  for  all  rent  that  has  accrued,  or  may  accrue,  up  to  the 
time  of  final  judgment,(a)  then  the  tenant  shall  be  entitled  to  an  appeal  to  the  next 
court  of  common  pleas ;  which  appeal  shall  be  then  tried  in  the  same  manner  that 
other  suits  are  tried :  And  provided  further^  That  nothing  herein  contained  shall 
prevent  the  issuing  of  a  certiorari,  with  the  usual  form  and  effect. 

It  will  be  seen  that,  like  the  act  of  1772,  the  operation  of  thii  act  is  limited 
to  eases  of  lease  where  "  a  certain  rent"  is  reserved,  and  all  that  has  been  said 
in  reference  to  what  is  there  necessary,  must  be  considered  as  applicable  here. 
Where,  therefore,  a  certain  rent  which  has  been  reserved  becomes  due  and  payable, 
and  there  are  not  on  the  premises  sufficient  goods  subject  to  distress,  out  of  which 
the  rent  may  be  collected,  then  the  landlord  is  entitled  to  the  remedies  of  this  act. 
If  there  be  on  the  premises  sufficient  goods  for  the  security  of  the  rent,  he  must, 
in  order  to  collect  his  rent,  distrain,  and  cannot  invoke  the  benefit  of  this  law. 
Bat  being  thus  within  the  law,  his  rent  bemg  due,  and  there  not  being  sufficient 
property  to  distrain  upon,  then  the  landlord  may  give  the  tenant  the  required 
notice  to  quit  the  premises.  With  a  view  to  guard  the  tenant  from  injustice,  incon- 
venience or  oppression,  the  time  of  notice  is  varied  according  to  the  season  of  the 
year.  If  the  notice  be  given  after  the  first  of  April  and  before  the  first  of  Septem- 
ber of  the  same  year,  then  fifteen  days'  notice  suffices ;  at  any  other  period  a  notice 
of  thirty  days  is  required.  The  notice  must  be  express  and  explicit  in  its  terms, 
notifying  the  tenant  to  remove  at  the  expiration  of  the  time  fixed  by  law. 

FOSM  or  NOTICX  VNDIR  THX  ACT  OF  1830. 

PhiXaddphia,  April  20th  1869. 

You  are  hereby  notified  to  quit  the  premises  situate  in  [Dock]  street,  No.  [24,]  which 
I  have  leased  to  you,  reserving  rent— ^*  or  pay  and  satisfy  the  rent  due  and  in  arrear," 
being  $28Af{r,  which  amount  was  due  on  the  first  day  of  April  1869,  and  is  hereby 
demanded,  (yon  having  neglected  or  refused  to  pay  the  amount  so  reserved,  as  often  as 
the  same  has  grown  due,  according  to  the  terms  of  our  contract — and  there  being  no 
goods  on  the  premises  adequate  to  pay  the  rent  so  reserved,  except  such  articles  as  are 
exempt  from  levy  and  sale  by  the  laws  of  this  commonwealth,)  within  fifteen  days  from 
the  date  hereof,  or  I  shall  proceed  against  you  as  the  law  directs. 

To  C.  D.  Yours,  Ac,  A.  B. 

[The  person  who  serves  this  notice  should  compare  the  copy  with  the  original,  and 
note,  in  writing,  the  day  on  which  he  serves  it,  so  that  he  may  De  ready,  if  called  upon, 
to  prove  these  facts.] 

(a)  The  act  of  20th  March  1845,  <*  concerning  bail  and  attachments,'  doea^^ot  apply  to 
judgments  under  this  act.    Ford.  615,  Digitized  by  vjOC 
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If,  during  the  days  of  grace  allowed  the  tenant,  that  is  to  say,  the  fifteen  oij 
thiTtj  days,  as  the  season  shall  require,  he  remove  and  deliver  up  possession,  no  fnrthei 
action  is  required.  The  landlord  muQt  seek  his  rent  only  as  a  simple  contn4 
creditor,  the  rent  becoming,  what  is  generally  called,  a  common  debt  AH  Uu 
the  notice  sought  to  obtain,  has  been  already  attained  by  the  removal.  If  b< 
remove,  however,  during  the  pendency  of  the  proceedings,  without  notice  to  hii 
landlord,  he  continues  liable  for  the  rent  until  their  termination.  4  Phila.  31 
But  if  the  tenant  do  not  remove,  then  must  the  lessor,  at  the  expiration  of  the  tim< 
stated  in  the  notice,  apply  to  a  magistrate  and  make  oath  or  affirmation  of  his  cai 
of  complaint ;  he  must  also  satisfy  the  magistrate,  either  by  his  own  examinatii 
under  oath  or  affirmation,  or  other  satisfactory  evidence,  of  all  the  matters  upoi 
which  the  notice  was  based,  together  with  the  fact  of  the  service  of  the  notice,  ani 
the  non-compliance  with  its  demands ;  and  when  the  magistrate  is  satisfied  of  thee 
premises,  then  the  law  makes  it  his  duty  to  summon  the  tenant  to  appear  befor 
him  at  a  place  and  on  a  day  and  time  certain,  to  answer  the  complaint. 

Complaint  undbs  the  act  of  1830. 
CITY  OF  PHILADELPHIA,  m. 

appeared  before  me,  one  of  di 
f  [dnly  sworn]  acoordinf^  to  Ian 
UDUt  street^  No.  356,]  in  the  sai 
city,to  a  certain  [0.  D.,]  reserving  the  rent ;  that  tie  said  rent  is  in  arrear  and  unpaid 
that  there  are  not  sufficient  ffoods  and  chattels  on  the  premises  to  pay  and  satisfv  the  sai 
rent,  except  such  as  are  by  Taw  exempt  from  lev^r  and  sale ;  and  that  the  said  lessee  hi 
(after  being  notified  to  quit  the  said  premises  within  fifteen  days  from  the  date  of  sa* 
notice)  refused  to  render  and  deliver  up  possession  of  the  said  premises. 

(Signed,)  A.  B. 

Sworn  to  and  subscribed  before  G.  H.,  Alderman. 

Summons  undbh  thk  act  of  1830. 
CITY  OF  PHILADELPHIA,  88. 

The  Commonwoalth  of  Penasylvaaia, 

To  any  Constable  of  the  said  Citv,  greeting : 

Whereas,  oomnlaint  on  oath  hath  been  made  before  [G.  H.,j  one  of  onr  aldermen  e 
said  citf,  by  [A.  B.,1  that  he  had  demised  a  certain  tenement,  situated  in  [Walnat  strea( 
No.  356, J  in  the  said  city,to  [C.  D.,]  reserving  rent ;  which  rent  is  in  arrear  and  unMii 
that  there  are  not  sufficient  ffoods  and  chattels  on  the  premises  to  pay  and  satis^  th 
said  rent,  except  such  as  are  by  law  exempt  from  levy  and  sale ;  and  that  the  said  lens 
has.  after  being  notified  acconunff  to  law,  refused  to  remove  and  deliver  up  poseeflioi 
of  the  said  premises.  Ton  are,  therefore,  commanded  to  summon  the  said  [Q.  D.]  to  b 
and  appear  before  onr  said  alderman,  at  his  office,  [No.  20  North  FonrA  street,]  tli 
[tenthj  day  of  [May]  1860,  between  the  hours  of  nine  and  ten  o'clock  a.  m.,  to  answe 
the  said  complaint  In  witness  whereof,  the  said  alderman  hath  hereunto  set  his  haa 
and  seal,  the  [sixth]  day  of  [May]  1869.  G.  H.,  Alderman,    [seal.] 

Upon  the  return  of  the  summons,  the  magistrate  proceeds  to  hear  the  case  in  th 
same  manner  as  other  cases  ]  all  the  allegations  of  the  complaint  requiring  to  b 
supported  by  legal  proof.  The  case  is  regularly  tried,  giving  to  both  landlord  ani 
tenant  equal  rights  and  privileges  in  regard  to  the  conduct  of  the  proceedings  an 
the  production  of  testimony.  If,  upon  the  trial  thus  had,  the  compkint  be  foua 
in  all  respects  true,  and  all  its  allegations  be  sustained  by  legal  and  competen 
proof,  then  it  is  the  duty  of  the  magistrate  to  enter  judgment  for  the  redelivery  <r^ 
the  premises  by  the  tenant  to  the  landlord,  which,  if  he  do  not,  trt^in  Jive  dayt, 
writ  of  possession  may  issue,  by  authority  of  which,  .possession  of  the  demised  pn 
mises  is  delivered  to  the  complainsnt,  and  at  the  same  time  the  cosU  of  the  proceed 
ing  are  collected. 

Writ  of  possession  itndbr  the  act  of  1830. 
CITY  OF  PHILADELPHIA,  m. 

The  CommoAwoalth  of  Peaaaylvania, 
To  any  Constable  of  the  said  City,  greeting 
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tnd  unpud ;  that  there  are  not  sufficient  goods  and  chattels  on  the  premises  to  pay  or  satisfy 
the  said  rent,  except  such  as  are  by  law  exempt  from  levy  or  sale,  and  that  the  said  lessee 
has,  after  being  notified/'  according  to  law,  **  refused  to  remove  and  redeliver  up  possession 
of  the  premises/'  accordin^io  the  act  of  assembly  in  such  case  made  and  provided ;  and 
Vhereon  the  said  aldermannn  consideration  of  the  premises,  did  enter  judgment  against 
flvd  lessee,  that  said  premises  should  be  delivered  up  to  the  lessor  forthwith,  and  did  also 
ascertain  the  rent  in  arrear  to  amount  to  the  sum  of  [fifty-six]  dollars  and  [twenty]  cents. 
Therefore  we  command  ^^ou,  the  said  constable,  judgment  having  been  entered  by  our  said 
alderman  against  the  said  [0.  P.,]  '*  forthwith  to  deliver  actual  possession  of  the  said 
premises  to  [A.  B.,1  the  lessor,*^  and  we  also  command  you  that  you  lev^  the  costs, 
mdorsed  hereon,  of  tne  goods  and  chattels  of  the  said  [0.  D.]  And  hereof  fail  not ;  and 
of  your  proceedings  herein,  together  with  this  writ,  make  return  to  our  said  alderman, 
*' within  ten  days,"  to  wit,  on  or  before  the  [26 th]  day  of  [May,]  a.  d.  1869.  Witness 
oar  said  idderman,  at  Philadelphia,  Who  hatn  hereunto  set  his  hand  and  seal,  this  [six- 
teenth] day  of  [May,]  a.  d.  1869.  G.  H.,  Alderman,    [skal.] 

The  tenant,  however,  may,  at  any  time  before  he  is  ousted  from  his  possession,  by 
payment  of  the  rent  dae  and  in  arrear  (the  amount  of  which  the  magistrate  ascer- 
tains on  the  trial,  and  indorses  upon  the  writ  of  possession,  together  with  the  costs) 
suspend  farther  proceedings ;  or,  if  he  be  dissatisfied  and  consider  himself  aggrieved 
by  the  decision  of  the  magistrate,  he  is  entitled  to  an  appeal  to  the  court  of  common 
pleas,  in  like  manner  as  other  appeals,  upon  his  entering  obMolute  surety  for  the 
amount  which  may  be  adjudged  against  him.  This  security  is  for  absolute  pay- 
ment, and  not,  as  in  ordinary  cases,  only  for  payment  of  the  costs  which  may  accrue. 
If  the  amount  be  not  fully  paid  by  the  debtor,  the  surety  is  absolutely  bound  for  its 
payment :  the  same  as  the  bail  provided  by  law  for  stay  of  execution. 

Docket  entry  under  the  act  or  1830. 

Landlord  and  tenant  case.  May  6th  1869,  the  plaintiff 
appears  and  complains,  on  oath,  that  he  demised  to  the 
defendant  a  tenement,  No.  356  Walnut  street,  in  the  city  of 
Philadelphia,  reserving  rent  -,  that  the  rent  thereof  is  due  aud 
unpaid:  that  there  are  not  on  the  said  premises  sufficient 

foods,  dbc.,  exempted  from  levv ;  and  that  the  said  defendant 
as,  after  being  notified  according  to  law,  neglected  or  refused 
to  deliver  up  said  premises.    Same  day,  summonlh  issued, 
returnable  the  10th  inst.,  at  9  to  10  a.  k.    J.  W.,  constable. 
Returned,  on  oath,  ^*  served  by  delivering  a  true  copy  to  the 
defendant,  personally,  upon  Uie  premises,  6th  May."     May 
10th  1869,  parties  appear.     A.  0.  sworn  for  plaintiff.    Where- 
upon, on  hearing,  it  appearing  that  the  above  complaint  is  in 
fTimiij  will  of  Doiwiriiin    lool       particulars  just  and  true,  judgment  is  entered  against  the 
ncmc  ^       poMMun      j^lgj^j^  defendant,  that  he  deliver  actual  possession  of  the  pre- 
~jj[2|mises  to  the  plaintiff;  and  it  is  ascertained  that  the  rent  due 

^to  the  plaintiff  by  the  defendant  is  $56.20.    May  16th,  writ 

of  possession  issued.    Returnable  the  26th.    Possession  given  May  18th. 

J.  W.,  Constable. 

*If  the  defendant  desire  to  appeal,  security  may  be  taken  in  the  following  form  : 

May  14th  1869.    Defendant  appeals.    Affidavit  filed.    I  am  held  in  $500,  as  absolute 
secarity,  conditioned  for  the  payment  of  all  costs  that  have  or  may  accrue 
in  case  this  judgment  shall  he  affirmed ;  and  also  for  the  payment  of  ail 
1^  rent  that  has  accrued,  or  may  accrue  up  to  the  time  of  final  judgment. 

(Signed,)  T.  G. 

May  20th,  Transcript  for  the  defendant. 

The  r^olarity  and  legal  correctness  of  these  proceedings  may  be  inquired  into 
imder  a  writ  of  certiorari.  This  writ  brings  the  record  to  the  presence  of  the 
court,  and  the  proceedings  are  sustained  or  reversed  upon  the  legality  or  illegality, 
as  it  may  appear  upon  the  transcript  of  the  proceedings.  If  the  proceedings  be 
affirmed  on  certUyrari,  a  writ  of  possession  may  issue  from  the  common  pleas.  1  C. 
350. 

In  the  case  of  Clark  v.  Everly,  8  W.  &  S.  226,  the  following  construction  of 

this  statute  was  fixed  by  the  court  of  common  pleas  of  the  county  of  Philadelphia 

(and  although  their  judgment  was  subsequently  reversed  by  the  supreme  court,  it 

was  for  a  cause  entirely  distinct  from  the  construction  of  the  act  adoptndihr  them 
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on  the  following  points)  :  1.  That  the  heir,  devisee,  or  afisignee  of  the  lessor  is  enti- 
tled to  the  remedy  given  by  the  act.  (9  Barr  213.)  '<  It  will  not  be  pretended 
that  he  (the  heir)  could  not  maintain  an  action  of  debt  or  covenant  for  the  rent,  or 
issue  his  warrant  of  distress ;  and  upon  what  principle  is  hiiauthorized  to  assert  those 
rights  7  Purely  because  the  relation  of  landlord  and  tenant  exists,  or,  to  use  the 
language  of  this  act,  that  of  lessor  and  lessee.  Now  if  this  relationship  is  created 
by  the  death  of  the  ancestor,  the  lessor,  and  all  his  rights  descend  to  the  heir,  most 
assuredly  he  is  clothed  with  all  the  authority  which  belonged  to  the  ancestor,  and 
consequently  he  may  use  all  the  remedies  for  enfurcing  these  rights  given  by  the 
law,  which  the  original  lessor  had.  The  right  and  the  remedy  must  attend  each 
other."  2.  The  lessor  must  accompany  his  notice  to  quit,  with  a  demand  for  the 
amount  of  rent  claimed,  when  given  to  the  lessee.  '^  This  right  given  to  the  lessor 
to  give  a  notice,  and  then  commence  these  proceedings,  is  only  another  means  of 
enforcing  the  payment  of  the  rent,  and  that  too  in  a  way  much  more  summary  than 
by  the  warrant  of  distress ;  and  no  principle  is  better  settled,  than  that  a  distress- 
warrant  must  set  forth  a  sum  certain,  which  is  due  for  the  rent,  in  order  that  the 
bailiff  may  know  what  amount  of  goods  to  distrain,  and  to  inform  the  tenant  what 
sum  of  mopey  he  must  tender,  in  order  to  relieve  his  property  from  the  seizure ; 
and  all  the  forms  prescribed  by  the  act  of  1772,  are  based  upon  the  supposition  that 
a  sum  certain  is  demanded  in  the  warrant  of  the  bailiff.  If,  then,  this  is  only  a 
means  to  compel  the  payment  of  rent,  should  not  the  tenant  be  apprised  of  the  sum 
claimed  ?  The  latter  part  of  the  act  also  provides  that  on  the  payment  of  the 
amount  due,  at  any  time  before  he  is  dispossessed,  he  shall  be  entitled  to  retain  the 
possession ;  clearly  showing  that  the  amount  of  rent  due  is  all  that  the  lessor  can 
demand.  Now  a  tenant  may  be  willing  to  pay  all  which  is  due ;  and  suppose  that 
he  has  paid  all  which  has  accrued,  and  if  informed  of  any  default,  would  instantly 
discharge  that  sum.  But  if  the  landlord  has  only  to  give  a  notice  to  quit,  he 
compels  the  lessee  to  become  a  party  to  a  lawsuit,  against  his  will,  no  matter  how 
desirous  he  may  be  to  pay  the  rent."  8.  The  lessor  must  prove  that  there  were  not 
sufficient  goods  on  the  premises  to  pay  the  rent  -,  and  if  there  were  two  or  more 
premises  included  in  the  lease,  he  must  prove  there  was  not  sufficient  on  either  of 
them.  1  How.  217-18.  4.  The  notice  to  quit  must  be  served  on  the  individual 
residing  on  the  premises.  '*  The  landlord  was  bound  to  serve  the  noUce  of  the 
non-payment  of  rent,  upon  the  tenant  in  the  actual  possession  at  the  time,  in  order 
to  deprive  him  of  his  estate.  If  he  was  a  sub-lessee,  he  cannot  be  turned  out  of 
his  possession  without  notice ;  for  he  may  be  willing  to  pay  the  rent  demanded, 
rather  than  to  be  turned  with  his  family  into  the  street.  From  analogy  to  aU  judi- 
cial proceedings  fbr  the  recovery  of  the  possession  of  real  estate,  the  tenant  in  pos- 
session must  be  served  with  process,  or  he  is  not  affected  by  the  judgment  of  the 
tribunal  that  is  to  deprive  him  of  his  possession."  5.  In  the  same  case,  the  supreme 
court  decided  that  the  act  does  not  apply  to  the  case  of  a  landlord  and  tenant  where 
the  tenant  refuses  to  pay  rent,  under  a  claim  of  right  to  the  reversion.  If  the  title 
to  the  lands  be  in  dispute,  the  justice  cannot  proceed  under  this  act  But  the 
defendant's  affidavit  that  the  title  to  the  land  will  come  in  question,  will  not  oust 
the  jurisdiction ;  it  must  be  shown  in  evidence.  1  C*  350.  Nor  will  the  affidavit 
of  a  third  person,  stating  that  he  ckims  the  reversion,  be  enough  for  that  purpose; 
as  between  the  landlord  and  a  party  holding  under  him,  no  other  title  can  come  in 
question,  upon  a  proceeding  to  recover  the  rent,  or,  in  case  of  non-payment  of  ren% 
to  obtain  pospession.  4  Phila.  350.  If,  however,  an  assertion  that  the  title  will 
come  in  question  be  sustained  bv  evidence,  it  will  defeat  the  jurisdiction,  though 
not  supported  by  affidavit.     24  Leg.  Int.  212.    And  see  11  P.  F.  Sm.  497. 

Process  cannot  issue  until  the  expiration  of  the  notice  to  quit.  2  Luz.  Leg.  Obs. 
196.  Where  the  landlord's  petition  seta  out  the  facts  necessary  to  give  the  magis- 
trate jurisdiction,  and  his  inquest  recites  that  he  found  these  facts  to  be  true,  it  is 
sufficient  though  the  facts  round  be  not  otherwise  stated  in  the  inquest.  9  Barr 
213.  It  is  a  sufficient  defence,  on  appeal,  that  the  landlord  has  aliened  the  premiaei 
since  the  commencement  of  the  proceedings.    2  Brewst.  857. 

The  justice  cannot  enter  judgment  for  the  rent  in  arrear.  10  W.  395.  Or  issue 
execution  for  it.     1  Ash.  280.    His  judgment  must  be  that  the  landlord  recover 
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the  possession;  and  not,  in  the  alternative,  for  an  amount  of  rent,  or  possession.  2 
Phila.  370.  And  see  3  Ibid.  257.  It  seems,  however,  that  the  judgment 
of  the  justice,  finding  that  no  rent  is  due  to  the  landlord,  is  conclusive  upon  him, 
and  that  he  cannot  subsequently  distrain  for  rent  alleged  to  be  in  arrear.  6  N.  Y. 
137,  140.  It  is  error,  for  the  justice  to  calculate  the  rent  in  arrear  up  to  a  day 
subsequent  to  the  notice  to  quit.    4  Phila.  381. 

In  a  proceeding  under  the  act  3  April  1830,  the  justice  adjudged  that  the  pre- 
mises should  be  given  up  to  the  landlord,  and  also  found  certain  arrears  of  rent 
due.  The  tenant  appealed  and  gave  bail,  conditioned,  in  the  words  of  the  act,  that 
'  if  the  judgment  should  be  affirmed  they  would  pay  all  costs,  and  all  rent  which  had 
OT  might  accrue,  up  to  final  judgment.  The  landlord  afterwards  took  a  confession 
of  judgment  from  the  tenant,  for  a  certain  sum,  not  embracing  the  rent  accruing 
aft«r  suit  brought ;  and  judgment  was  entered  on  the  appeal,  as  if  a  verdict  had 
been  rendered  for  that  sum,  and  the  tenant  was  suffered  to  retain  possession  :  held^ 
tliat  this  was  not  such  an  affirmance  of  the  judgment  as  rendered  the  bail  respon- 
sible on  the  recognisance.  10  W.  393.  See  10  H.  33,  as  to  the  form  of  the 
recognisance. 

If  the  lease  provide  that  in  case  the  rl^nt  become  in  arrear,  then,  upon  five  days' 
notice  to  quit,  the  landlord  may  dispossess  the  tenant,  the  landlord  cannot,  by  giving 
five  days'  notice,  recover  possession  under  this  act.  3  Phila.  304.  The  jurisdiction 
ID  such  cases  is  conferred  by  the  statute,  and  in  order  that  it  may  attach,  it  is  neces- 
sary that  the  statutory  notice  be  previously  given ;  jurisdiction  in  such  cases  cannot 
be  conferred  by  the  consent  of  the  parties.  9  N.  Y.  36-7.  But  see  1  J.  472.  22 
Leg.  Int.  356. 

A  certiorari  taken  under  the  act  of  1830,  does  not  operate  as  a  supersedeas;  3 
Leg.  &  Ins.  Rep.  59 :  except  in  the  city  of  Philadelphia,  by  virtue  of  the  act  24 
March  1865.  It  is  sufficient  that  an  appeal  be  filed  in  the  prothonotary's  office  on 
the  first  day  of  the  next  term.     8  Leg.  &  Ins.  Rep.  205. 

Such  is  the  remedy  provided  by  law  in  cases  where  the  tenant  remains  in  posses- 
sioD,  and  neglects  or  refuses  to  pay  his  rent,  and  there  is  no  property  on  the  pre- 
mises out  of  which  the  landlord  can  compel  its  payment.  The  provisions  of  the  law 
are  plain  and  intelligible.  It  prescribes  clearly  under  what  state  of  facta  the  remedy 
may  be  invoked ;  what  character  of  primd  facie  proof  must  be  adduced  before  pro- 
cess can  be  obtained;  what  full  proof  must  be  given;  the  manner  of  enforcing 
judgment,  and  the  terms  upon  which  the  judgment  may  be  suspended;  all  these 
are  detailed  and  described  so  clearly,  that  no  misunderstanding  or  difficulty  can  well 
arise,  and  the  law  should  never  be  invoked  except  in  cases  where  there  is  exhibited 
a  clear  right  to  claim  it. 

Cases  of  gross  violation  of  the  terms  of  the  lease  often  occur,  where  the  landlord 
is  remediless  under  these  statutes.  For  instance,  A.  lets  his  house  to  B.,  with  an 
express  stipulation  against  underletting  any  part  of  it,  or  conducting  any  manufac- 
turing business,  or  having  any  deleterious  occupation  carried  on  in  it  6.  does 
both,  and  being  unable  to  answer  in  damages,  an  action  against  him  would  be  una- 
vailing. Can  A.  obtain  repossession  under  the  foregoing  provisions  ?  Such  ques- 
tions occur  daily  with  landlofrds,  and  are  as  often  answered  in  the  negative.  It  was 
A.^8  inadvertence,  neglect  or  folly,  to  accept  an  irresponsible  or  knavish  tenant, 
without,  at  all  events,  inserting  a  clause  in  the  lease,  giving  him  a  recourse  to  these 
laws  in  the  event  of  such  a  breach.  Without  it,  A.  appears  to  have  no  means  of 
redress  under  the  acts  just  cited. 

IV.  Proceedings  in  case  of  a  fraudulent  removal  of  goods. 

Another  wrongM  act  frequently  perpetrated  by  tenants,  is  the  fraudulent  removal 
of  their  goods  from  the  demised  premises,  before  the  rent  becomes  due,  with  intent 
to  deprive  the  landlord  of  his  remedy  by  distress.  For  this  a  remedy  is  provided 
by  the  act  25  March  1825 ;  the  provisions  of  which,  however,  are  restricted  in  their 
operation  to  the  cities  of  Philadelphia,  Pittsburgh  and  Allegheny.  That  act  pro- 
vides as  follows : 

Act  25  March  1826.  Purd.  611.  r^^^^T^ 

_  _      _  1  «       ,.«  ,.  «  Diqifepd  bv  VjOOS  IC    _ 

Sect.  1.  In  case  any  lessee  for  hfe  or  lives,  term  of  years,  at  will,  or  otherwise,  of 
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any  mesBiiages,  lands  or  tenements,  situate  in  ihe  city  or  county  of  Philadelp1iia,(a) 
upon  the  demise  whereof  any  rents  are  or  shall  be  resenred  and  made  payable,  shall, 
from  and  after  the  first  day  of  Augost  next,  before  such  rents  ss  aforesaid  shall 
become  due  and  payable,  fraudulently  convey  away  or  carry  off  from  such  demised  ' 
premises,  his  goods  and  chattels,  with  intent  to  demud  the  landlord  or  lessor  of  his 
remedy  by  distress,  it  shall  and  may  be  lawful  to  and  for  such  landlord  or  leasee, 
to  consider  his  rent  so  reserved  as  aforesaid,  as  apportioned  up  to  the  time  of  sueh 
conveying  away  or  carryiog  off,  and  for  him,  or  any  other  person  or  persons  by  him 
for  that  purpose  lawfully  authorised,  within  the  space  of  thirty  days  next  ensuing 
such  conveying  away  or  carrying  off  such  goods  and  chattels  as  aforesaid,  to  take 
and  seise  such  goods  and  ohatteb,  wherever  the  same  may  be  found,  as  a  distress 
fr)r  such  rents  so  apportioned  as  aforesaid,  and  the  same  to  sell  or  otherwise  dbpose 
of,  in  such  manner  as  if  the  said  goods  and  chattels  had  been  distrained  by  such 
lessor  or  landlord,  in  and  upon  such  demised  premises  for  rents  actually  due,  agree- 
ably to  the  existing  laws :  Providedj  That  such  landlord  or  lessor,  before  any  such 
goods  or  chattels  are  seized  as  aforesaid,  shall  make  oath  or  affirmation  before  some 
judge,  alderman  or  justice  of  the  peace,  that  he  verily  believes  that  said  goods  or 
chattels  were  carried  away  for  the  purpose  of  defrauding  as  aforesaid :  And  pro- 
videdy  That  nothing  herein  oontained  shall  extend,  or  be  deemed  or  constnied  to 
extend,  to  empower  such  lessor  or  landlord  to  take  or  seize  any  goods  or  chattels, 
as  a  distress  for  such  rents  so  apportioned  as  aforesaid,  which  shall  be  lend  Jide, 
and  for  a  valuable  consideration,  sold,  before  such  seizing  made,  to  any  person  or 
persons  not  privy  to  such  fraud  as  aforesaid,  anything  herein  to  the  oontrary  not- 
withstanding :  And  provided  aUo,  That  nothing  herein  contained  shall  be  construed 
to  apply  to  contracts  made  before  the  passage  of  this  act. 

Sect.  2.  If  any  lessee  for  a  term  of  years,  in  the  city  and  county  aforesaid,  shall 
remove  from  such  demised  premises  without  leaving  sufficient  property  thereon  to 
secure  the  payment  of  at  least  three  months'  rent,  or  shall  refuse  to  give  security 
for  the  payment  thereof,  in  five  days  after  demand  of  the  same,  and  shall  refuse  to 
deliver  up  possesion  of  such  premises,  it  shall  and  may  be  lawful  for  the  landlord 
or  lessor  to  apply  to  any  two  aldermen  or  justices  of  the  peace,  within  the  city  or 
county  of  Philadelphia,  and  make  an  affidavit  or  affirmation  of  the  facts,  and  there- 
upon the  said  aldermen  or  justices  of  the  peace  shall  forthwith  issue  their  precept 
to  any  constable  of  the  proper  city  or  county,  commanding  him  to  summon  sueh 
lessee  before  such  aldermen  or  justices,  on  a  day  certain,  not  exceeding  eight,  nor 
less  than  five  days,  to  answer  such  complaint;  and  the  said  aldermen  or  justices 
shall,  on  the  day  appointed,  proceed  to  hear  the  case,  and  if  it  shall  appear  that 
the  lessee  has  removed  from  the  premises  without  leaving  sufficient  goods  and 
chattels,  or  giving  security  for  the  payment  of  the  rent  as  aforesaid,  and  has  refused 
to  deliver  up  possession  of  the  demised  premises,  they  shall  enter  judgment  against 
such  lessee,  that  said  premises  shall  be  delivered  up  to  the  lessor  or  landlord  forth- 
with ;  and  shall,  on  the  request  of  the  said  lessor  or  landlord,  issue  a  writ  of  posses- 
sion, directed  to  the  said  constable,  commanding  him  forthwith  to  deliver  poasessioa 
of  the  premises  to  the  landlord  or  lessor,  and  also  to  levy  the  costs  on  the  defendant, 
in  the  same  manner  that  executions  issued  by  justices  of  the  peace  are  directed  by  law. 

It  would  seem  that  the  provisions  of  the  first'section  of  this  act,  as  to  the  nature 
and  effect  of  the  oath  or  affirmation  of  the  landlord  or  lessor,  are  not  so  well  and 
generally  understood  as  it  is  desirable  they  should  be.  By  many,  it  is  supposed  that 
the  complaint  of  the  landlord,  before  the  magistrate,  can  be  made  the  subject  of 
denial  or  examination,  and  also  that  it  is  necessary  the  magistrate  shall  issue  process, 
upon  the  complaint  so  made,  to  entitle  the  landlord  to  levy  on  the  goods  removed. 
Neither  of  these  positions  is  correct.  The  test  is  the  conscience  of  the  complainant, 
and  the  duty  of  the  magistrate  is  ministerial ;  he  is  merely  to  administer  the  oath, 
and  if  the  oath  be  made  in  obedience  to  the  reouirements  of  the  law,  whether  true 
or  not,  is  not  to  be  inquired  into  by  the  magistrate.  He  attests  it  as  made,  and 
hands  the  affidavit  to  the  party  making  it,  and  therein  his  magisterial  duty  ends. 

No  process  is  issued  by  the  landlord ;  the  complainant,  in  this  case,  proceeds, 
issues  his  warrant,  and  seizes,  as  if  upon  a  distress  for  rent  actually  due,  which 

pj>)  ™»  section  18  extended  to  the  cities  of  Pittsburgh  and  AllegSliy,  by  act  «9  M*«h  1870 
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distress,  at  common  law,  must  be  made  upon  the  premises.  The  oath  which  the 
landlord  has  made,  is  the  justification  of  nimself  or  agent  in  making  the  seizure, 
and  the  truth  or  falsehood  of  the  matter  complained  of,  under  oath,  cannot  in  any 
manaer,  in  this  proceeding,  be  made  the  subject  of  investigation. 

If  the  tenant  has  been  wronged,  he  has  his  right  of  action  against  the  wrongdoer 
for  damages ;  and  in  that  action  all  irregularities,  untruths  or  oppressions  can  be 
made  the  legitimate  objects  of  investigation. 

But  while  the  act  gives  to  landlords  a  beneficial  protection,  unknown  to  the  com- 
mon law,  it  protects  carefully  the  rights  of  third  persons,  and  declares  that  if,  at 
any  time  be/ore  actual  seizure  by  the  landlord,  even  after  the  fraudulent  removal 
by  the  tenant,  the  goods  shall  have  been,  bond,  fide,  and  for  a  valuable  considera- 
tion, sold  to  any  person  not  privy  to  the  fraud,  then  the  innocent  purchaser  shall 
be  entitled  to  retain  the  goods  unembarrassed  by  any  seizure  of  the  landlord.  The 
justice  and  policy  of  such  a  provision  and  limitation  are  manifest;  there  is  more 
reason  that  the  landlord  should  be  watchful,  and  immediately  follow  the  goods,  than 
thai  a  stranger  should  be  put  to  make  inquiries,  and  thereby  give  birth  to  suspicions 
of  fraud,  contrary  to  the  maxim  of  laW|  that  "  everything  is  presumed  to  be  rightly 
done  until  the  contrary  is  sJunon," 

The  second  section  of  the  same  act  is  meant  to  remedy  another  evil  somewhat 
similar  to  that  provided  against  in  the  first  section.  If  a  tenant  remove  from  the 
premised  during  the  term  of  demise,  and  at  the  same  time  retain  possession,  it  seems 
bat  justice  that. the  landlord  should  have  some  security  that  his  rent,  when  due, 
shall  be  paid.  The  ordinary  security  of  the  law,  the  remedy  by  distress,  he  is  here 
deprived  of,  and  therefore  it  is  that  the  legislature  adopted  the  provisions  of  the 
2d  section. 

The  notice  required  by  the  second  section  must  be  given  by  the  landlord  or  his 
agent ;  proceedings  cannot  be  had  under  this  act  by  an  adverse  claimant  of  the 
premises.  2  Phila.  42.  The  landlord's  aiSdavit  must  set  forth  the  demise.  2 
Phila.  41.  And  the  record  must  show  that  the  tenant  was  a  lessee  for  a  term 
of  years.  1  Phila.  17.  The  proceedings  must  show  a  compliance  with  the 
essential  requirements  of  the  law.  23  Leg.  Int.  133.  A  tender  of  security  after 
the  expiration  of  the  fi^e  days,  is  too  late.  10  Barr  98.  A  sub-tenant  has  a  right 
to  tender  security  for  the  rent,  and  the  original  lessee  cannot  waive  that  right  to  his 
prejudice.     23  Leg.  Int.  29. 

Complaint  under  the  act  or  1825. 
CITY  OF  PHILADELPHIA,  ss. 

On  the  ninth  day  of  May,  a.  d.  1870,  personally  appeared  [A.  B.]  before  the  subscribers, 
two  of  the  aldermen  in  and  for  the  said  city,  who  being  duly  sworn,  [or  affirmed,]  doth 
depose  and  say,  that  he  demised  the  premises  situated  in  the  said  citv,  in  [Walnut]  street, 
No.  356,  [by  the  quarter,]  to  a  certain  [C.  D.,]  who  has  removed  therefrom  ;  that  there 
are  not  goods  enough  on  the  premises  to  pay  a  quarter's  rent ;  that  he  refuses  to  give  up 
possession  or  secunty  for  three  months'  rent,  the  same  having  been  demanded  more  than 
five  days  previous  to  the  date  of  this  deposition.  (Signed,)  A.  B. 

Sworn  and  subscribed,  May  9th,  a.  d.  1870,  before  G.  H.,  Alderman. 

H.  J.,  Alderman. 
Prbgipt  under  the  act  or  1825. 
CITY  OF  PHILADELPHIA,  m. 

The  Commonwealtli  of  Pennsjlvaiiiay 
To  any  Constable  of  the  said  City,  greeting : 

Whereas,  complaint  on  oath  hath  been  made  before  [G.  H.  and  H.  J.,]  two  of  our 
aldermen  of  said  city,  by  [A.  B.,]  that  on  the  [third]  day  of  [July,!  in  the  year  1869,  be 
demised  a  tenement  situated  in  said  city,  in  [Walnut  street,  No.  3o6.]  [by  the  quarter,] 

rr«    ^    1       .      .  .  .,         -  ...  .  ,  ...     pyenjiSCS 

or  security 
previous  to  the  date 

hereof.  Tou  are,  therefore,  commanded  to  summon  the  said  [C.  D.]  to  be  and  appear 
before  our  said  aldermen,  at  the  office  of  [G.  H.,  No.  20  North  Fourth  street,]  on  the 
[foarteenthl  day  of  [May,]  a.  d.  1870,  between  the  hours  of  [four  and  five]  o'clock,  p.  x., 
to  answer  the  complaint  of  said  [A.  B.]  In  witness  whereof,  the  said  aldermen  have 
hereunto  set  their  hands  and  seals,  the  [ninth]  day  of  [May,]  a.  d.1870,  at  Philadelphia 
aforesaid.  G.  H.,  Alderman,     [seal.] 

H.  J.,  Alderman,     [seal.] 


3.  D.y 
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Writ  of  possession  under  the  act  or  1825. 
CITY  OF  PHILADELPHIA,  as. 

The  Commonwealth  of  Peniisylyaiiia, 

To  any  Constable  of  the  said  City,  greeting : 

Where  ASy  proof  hath  been  made^  on  oath,  before  [G.  H.  and  H.  J.J  two  of  our  aldermea 
of  said  city,  that  [A.  B.]  demised  to  [C.  D]  a  tenement  situated  in  said  city,  [Walnut  street, 
No.  356,]  by  the  quarter ;  that  there  is  not  sufficient  property  on  said  premises  to  pay  a 
quarterns  rent ;  and  that  said  [0.  D.I  has  removed  thererrom,  and  neglected  and  refused 
to  give  security  for  the  payment  of  three  months*  rent,  the  same  having  been  demanded 
the  space  of  five  days,  agreeably  to  law ;  and  abo  has  refused  to  deliver  up  possession  of 
said  premises ;  and  whereon  the  said  aldermen,  in  consideration  of  the  premises,  did  enter 
judgment  against  said  lessee,  that  said  premises  should  be  delivered  up  to  the  lessor  forth- 
with. Therefore  we  command  jouforthtoith  to  deliver  to  the  said  [A.  B.]  full  possession 
of  the  demised  premises  aforesaid.  And  we  also  command  you  that  you  levy  the  oosti 
of  the  goods  and  chattels  of  the  said  [A.  B.l  And  of  your  proceedings  herein  make 
return  to  the  said  aldermen,  on  or  before  tne  8th  of  August,  a.  n.  1870.  In  witness 
whereof,  the  said  aldermen  have  hereunto  set  their  hands  and  seals,  the  [twentieth]  day 
of  [July,  A.  D.  1870,]  at  Philadelphia  aforesaid.  G.  H.,  Alderman,     [seal.] 

H.  J.,  Alderman,     [seal.] 

Docket  entry  uNnER  the  act  or  1825. 
Landlord  and  tenant  case,  before  aldermen  G.  H.  and  H.  J.  May  9th  1870, 
plaintiff  appears  and  makes  complaint,  on  oath,  that  he  demised  the  premises 
situate  No.  o56  Walnut  street,  in  the  said  city,  by  the  quarter,  to  the  defendant, 
who  has  removed  therefrom ;  that  there  are  not  sufficient  goods  on  the  premises 
to  pay  a  Quarterns  rent ;  and  that  the  defendant  refuses  to  give  up  possession,  or 
security  for  three  months'  rent,  which  the  plaintiff  has  demanded  more  than  fire 
days  previously.  Same  day,  summons  issued,  returnable  the  14th  inst.,  at  4  to 
5  p.  M.  S.  S.,  constable,  returned  on  oath,  '*  served  on  defendant,  by  exhibiting 
to  him  the  original  summons,  and  informing  him  of  the  contents  thereof."  May 
14th  1870,  parties  appear.  X.  T.  sworn  for  plaintiff.  After  hearing,  the  said 
aldermen  find  that  the  above  complaint  is  in  all  respects  just  and  true,  and 
enter  judgment  against  the  defendant,  that  he  shall  forthwith  deliver  up  i>o»- 
eession  of  the  said  premises  to  the  plaintiff.  Same  day,  writ  of  possession 
issued.    S.  S.,  constable,  returned :  "possession  given  to  plaintiff." 

These  observationfl  embraoe  all  the  proyisions  of  the  different  acts  of  assemblj 
of  PennBylvania,  and  exhibit  the  variouB  alterations  and  additions  which  have  been 
engrailed  by  our  legislatures  upon  the  common  law.  The  commoo  law  gives  to  the 
landlord  the  right,  when  any  rent  is  in  arrear,  to  levy  the  same  by  sale  of  any  goods 
found  upon  the  premises,  and  which  he  is  authorized  to  seize.  This  is  a  right 
known  and  practised,  and  which  is  not  at  all  encroached  upon  by  the  acte  of  assem- 
bly, the  provisions  of  which  seem  in  aid  and  furtherance  of  this  remedy  by  distress. 
[See  «  Distress  for  Rent.''] 

y.  Of  the  biqhts  ov  the  landlord  whebe  the  tenant's  goods  are  seized 

IN  EXEOUTION. 

The  goods  and  chattels  being  in  or  upon  any  messuage,  lands  or  tenements, 
which  are  or  shall  be  demised  for  life,  or  years,  or  otherwise,  taken  by  virtue 
of  ah  execution,  and  liable  to  the  distress  of  the  landlord,  shall  be  liable  for  the 
payment  of  any  sums  of  money  due  for  rent  at  the  time  of  taking  such  goods  in 
execution :  Provided,  That  suoh  rent  shall  not  exceed  one  year's  rent.  Act  16 
June  1836,  §  83.    Purd.  438. 

After  the  sale  by  the  officer  of  any  goods  or  chattels,  as  aforesaid,  he  shall  firat 
pay  out  of  the  proceeds  of  such  sale,  the  rent  so  due,  and  the  surplus  thereof, 
if  any,  he  shall  apply  towards  satisfying  the  judgment  mentioned  in  such  execu- 
tion :  Provided,,  That  if  the  proceeds  of  the  sale  shall  not  be  sufficient  to  pay 
the  landlord  and  the  costs  of  the  execution,  the  landlord  shall  be  entitled  to  reoeive 
the  proceeds,  after  deducting  so  much  for  oosto  as  he  would  be  liable  to  pay  in  case 
of  a  sale  under  distress.     Ibid.  §  84. 

Whenever  any  goods  and  chattels,  liable  to  the  payment  of  rent,  as  aforesaid, 
shall  be  seized  in  execution,  the  proceedings  upon  such  execution  shall  not  be  stayed 
by  the  plaintiff  therein,  without  the  consent  of  the  person  entitled  to  such  rent,  in 
writing,  first  had  and  obtained.     Ibid.  §  85.  o 
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These  proTisions  were  intended  to  make  amends  to  the  landlord  for  taking  away 
his  power  of  distress,  by  a  judicial  sale  of  the  tenant's  goods;  but  the  act  contem- 
plates an  existing  tenancy  at  the  time  of  sale ;  if  there  be  no  tenancy,  there  can  be  no 
right  to  distrain,  and,  consequently,  no  equivalent  for  it  under  this  act :  thus,  a  sur- 
render of  the  tenancy  after  levy,  but  before  sale,  on  an  execution,  depriyes  the  land- 
lord of  his  claim  for  rent  out  of  the  proceeds.  5  Barr  422.  25  Leg.  Int.  229.  So 
will  a  sheriff's  sale  of  the  landlord's  interest  in  the  land.  4  P.  L.  J.  282-^.  2  Am. 
L.  J.  562.  Or  the  death  of  the  tenant  before  the  right  of  distress  accrued.  4  P. 
L.  J.  284.  3  Ibid.  502.  And  if  the  landlord  had  previously  distrained  the  pro- 
perty, and  it  had  been  replevied  by  the  tenant,  he  can  only  claim  such  rent  as 
accrued  subsequently  to  the  distress.  4  W.  39.  See  1  W.  &  S.  416.  4  W.  &  S. 
344.  If  a  lease  so  mix  the  real  and  personal  property  together  that  it  cannot  be 
determined  how  much  of  what  is  called  the  rent  is  to  be  paid  for  the  chattels,  and 
how  much  is  the  profit  of  the  land,  there  can  be  no  distress  for  non-payment  of  it. 
6  H.  447.  And  where  a  creditor  whose  judgment  was  founded  on  a  debt  con- 
tracted before  the  4  July  1849,  levied  on  and  sold  the  goods  of  his  debtor,  exempted 
from  execution  for  subsequent  claims  by  the  act  9  April  1849,  and  the  money  was 
brought  into  court  for  distribution,  it  was  held  that  a  landlord  of  the  debtor  whose 
rent  accrued  subsequently  to  4  July  1849,  had  no  right  of  distress  in  respect  of  the 
goods,  and  therefore  no  footing  in  court  on  the  question  of  distribution.  2  Gr.  378. 
But  wherever  the  landlord  has  power  to  distrain,  he  is  entitled  to  be  paid  out  of 
the  proceeds  of  sale.  11  C.  162.  8  P.  F.  6m.  501.  If,  however,  he  had  not  the 
power  to  distrain  at  the  time  of  the  levy,  he  can  acquire  no  rights,  as  against  the 
sheriff,  by  a  subsequent  change  of  relation  with  the  defendant  in  the  execution.  9 
H.  274. 

An  execution  levied  by  a  constable  is  within  the  act.  2  J.  379.  Although 
preceded  by  an  attachment,  under  the  act  of  1842.  6  W.  &  S.  333.  Rent  due  to 
the  immediate  landlord  of  the  defendant  is  alone  protected.  2  H.  400.  Ground- 
rent  is  not  within  the  act.  9  W.  &  S.  180.  But  rent  due  to  a  lessor  by  his  lessee, 
19  payable  out  of  the  proceeds  of  the  goods  of  a  sub-tenant.     7  Wr.  435. 

The  rent  is  to  be  apportioned  to  the  date  of  the  levy,  but  the  landlord  is  not 
entitled  to  claim  to  the  time  of  sale.  5  B.  506.  2  T.  274.  6  W.  &  S.  335.  5 
Barr  300.  3  H.  80.  3  Luz.  Leg.  Obs.  393.  And  where,  by  the  terms  of  the 
lease,  the  taxes  are  to  be  paid  by  the  tenant,  the  landlord  cannot  claim  out  of  the 
proceeds  any  part  of  the  sum  due  for  taxes.  5  B.  506.  13  S.  &  R.  158.  2  P.  L. 
J.  297.  3  H.  80.  Where  there  is  a  sale  under  two  levies  made  at  different  times, 
the  landlord  can  claim  for  rent  down  to  the  date  of  the  last  levy.  Worley  v. 
Merklcv,  1  T.  &  H.  Pr.  925.     9  Leg.  Int.  125. 

The  landlord  is  not  confined,  in  his  claim  for  rent,  to  the  current  year,  so  that 
no  more  than  one  year's  rent  be  received.  4  Barr  471.  5  W.  140.  5  Barr  890. 
He  is  entitled  to  claim  for  rent  payable  in  advance.  11  C.  83.  But  where  rent 
is  payable  in  advance,  and  that  for  the  current  quarter  has  been  paid,  the  landlord 
cannot  claim  out  of  the  proceeds  of  an  execution  an  amount  of  rent  proportioned 
to  the  part  of  the  quarter  which  had  expired.     11  H.  97. 

The  landlord  is  bound  to  give  notice  of  his  claim  for  rent,  before  the  return  of 
the  execution.  13  S.  &  R.  295.  1  Ash.  184.  It  may  be  given  at  any  time  before 
the  sheriff  pays  over  the  money  to  the  execution  creditor.  5  W.  134.  The  sheriff 
is  bound  to  keep  the  proeeeds  a  reasonable  time  to  enable  the  landlord  to  make  his 
daim.  A  payment  to  the  execution  creditor  on  the  day  after  the  sale,  and  ten 
days  before  the  return  day,  is  too  soon,  and  will  render  the  sheriff  liable  to  the 
kndlord.  2  Phila.  115.  The  practice  is  to  take  a  rule  on  the  sheriff  to  pay 
the  amount  of  rent  due,  out  of  the  proceeds.     2  Y.  274. 

The  preference  given  to  rent  over  costs,  is  confined  to  the  costs  of  the  execution, 
and  does  not  extend  to  those  of  the,  sheriff  for  executing  it.     1  M.  269. 

VI.   RiOHTS    OF    A    PUBGHASEB    AT    A    SHEBIFF'S    SALE    OF    THE    LANDLORD'S 
INTEBE8T  IN  THE  PREMISES. 

If  any  lands  or  tenements  shall  be  sold  upon  execution  as  aforesaid,  which,  at 
the  time  of  such  sale,  or  afterwards,  shall  be  held  or  possessed  by  a  tenant  or  lessee, 
or  person  holding  or  claiming  to  hold  the  same,  under  the  defendant  iqjH^  execu- 
tion, the  purchaser  of  such  lands  or  tenements  shall,  upon  receivip  o      'he 
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same,  as  aforesaid,  be  deemed  the  landlord  of  such  tenant,  lessee  or  other  perKiii, 
and  shall  have  the  like  remedies  to  recover  any  rents  or  sums  accruing  sub&e- 
quently  to  the  acknowledgment  of  a  deed  to  him,  as  aforesaid,  whether  such  accruing 
rent  may  have  been  paid  in  advance  or  not,  if  paid  after  the  rendition  of  the  judg- 
ment on  which  sale  was  made,  as  such  defendant  might  have  had,  if  no  such  sale 
had  been  made.     Act  16  June  1836,  §  119.     Purd.  451. 

If,  af^er  notice  shall  be  given  of  such  sale,  as  aforesaid,  such  tenant,  lessee  or  other 
person,  shall  pay  any  rent  or  sum  accruing  subsequently  to  the  acknowledgment  of 
such  deed,  [and]  notice  given  him,  as  aforesaid,  to  such  defendant;  such  tenant, 
lessee  or  other  person  so  paying,  shall  nevertheless  be  liable  to  pay  the  purchaser. 
Ibid.  §  120. 

It  is  at  the  purchaser's  option,  either  to  disaffirm  the  lease,  or  to  affirm  it,  an 
avail  himself  of  the  rights  of  the  former  owner  to  recover  the  rent.  5  W.  &  S.  433. 
If  he  choose  to  disaffirm  it,  which  he  does  by  giving  the  defendant  notice  to  quit,  he 
cannot  claim  anything  under  the  terms  of  the  lease.  9  W.  436.  And  in  such  caae, 
the  relation  of  landlord  and  tenant  cannot  be  renewed  by  the  tenant's  remaining  in 
possession,  or  any  act  short  of  a  mutual  contract  for  a  new  lease.  4  W.  &  S.  535. 
The  lessee  becomes  a  tenant  at  will  of  the  sheriff's  vendee,  and  as  such,  is  entitled 
to  the  way-going  crop.  5  C.  66.  But  he  does  not  become  such  tenant  at  will, 
until  after  notice  of  the  purchaser's  election  to  determine  the  tenancy.  3  P.  F.  Sm. 
81.  . 

If,  by  the  terms  of  the  lease,  the  rent  was  payable  in  advance  at  the  beginning 
of  the  year,  a  purchaser  at  sheriff's  sale  in  the  middle  of  the  year,  is  not  entitled  to 
it.  9  W.  436.  2  J.  220'.  But  where  a  lease  contains  a  stipulation  for  a  rent  in 
kind,  without  specification  of  the  day  of  payment,  it  is  payable  at  the  expiration  of 
the  year ;  and  an  assignment  of  the  rent,  by  an  order  on  the  tenant,  accepted  by 
him,  will  not  pass  the  right  to  it,  as  against  a  purchaser  at  sheriff's  sale,  under  a 
judgment  prior  to  the  lease.  4Barrl46.  5  W.  AS.  432.  8W.400.  And  see  3  W. 
401 .  low.  862.  1  Wr.  1 34.  The  purchaser  is  not  entitled  to  rent  accruing  between 
the  day  of  sale,  and  the  acknowledgment  of  the  sheriff's  deed.  7  Wr.  342. 
Wherever  the  owner  could  maintain  an  action  for  use  and  occupation  the  purchaser 
of  his  title  can  do  the  same.     1  P.  F.  Sm.  261. 
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I.  Provisions  of  the  Penal  Code.  II.  Judieiai  decieioDS  and  aufhorities. 

I.^AcT  81  March  1860.  Purd.  235. 

Sect.  108.  If  any  person  shall  be  guilty  of  larceny,  he  shall,  on  oonviotioUf  be 
deemed  guilty  of  felony,  and  be  sentenced  to  pay  a  fine  not  exceeding  five  hundred 
dollars,  and  to  undergo  an  imprisonment,  by  separate  or  solitary  confinement  at 
labor,  not  exceeding  three  years. 

Sect.  104.  If  any  person  shall  steal  any  bank  bill,  note,  draft  or  check,  of,  or  on 
any  bank,  or  any  bill  of  exchange,  order,  warrant,  draft,  bill  or  promissory  note,  for 
the  payment  of  money,  or  any  certificate  or  security  whatsoever,  entitling  or  evi- 
dencing the  title  of  any  person  or  body  corporate,  to  any  share,  portion  or  interest 
in  any  public  debt  or  security,  or  fund,  either  of  this  commonwealth  or  of  the 
United  States,  or  of  any  of  the  states  thereof,  or  of  any  foreign  state,  or  to  any 
interest  in  any  stock,  ftind  or  debt  of  any  body  corporate,  company  or  society,  or  to 
any  deposit  in  any  saving  bank  or  company,  being  the  property  of  another  person, 
or  any  corporation,  association  or  society,  notwithstanding  the  said  enumerated  par- 
ticulars are,  or  may  be  deemed  in  law,  choses  in  action,  such  person  shall  be  deemed 
guilty  of  larceny,  and  punished  as  is  provided  in  the  preceding  section.  And 
any  person  who  shall  steal  any  letters  patent^  charter,  testament,  will  or  deed, 
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wHether  indented  or  poll,  covenant,  assarance,  lease,  indenture,  contract,  letter  of 
ittomej,  or  other  power  or  instrument  of  writing,  respecting  any  property,  real  or 
personal,  or  any  release,  acquittance,  voucher,  receipt,  receipt  book,  letter  book, 
waste  book,  day  book,  journal,  ledger  or  other  book  of  accounts  belonging  to  another, 
every  person  so  offending  shall,  on  conviction,  be  adjudged  guilty  of  larceny,  and  be 
sentenced  to  pay  a  fine  not  exceeding  five  hundred  dollars,  or  to  undergo  an  im- 
prisonmenty  by  separate  or  solitary  confinement,  not  exceeding  two  years,  or  either, 
or  both,  at  the  discretion  of  the  court. 

Sect.  105.  If  any  person  shall  be  guilty  of  horse-stealing,  or  as  accessory  thereto 
before  the  fact,  or  of  luiving  received  or  bought  any  horse,  knowing  the  same  to  have 
been  stolen,  the  person  so  offending  shall  be  guilty  of  felony,  and  shall,  on  convic- 
tion, be  sentenced  to  pay  a  fine  not  exceeding  five  hundred  dollars,  and  to  undergo 
in  imprisonment,  by  separate  or  solitary  confinement  at  labor,  not  exceeding  ten 
years. 

Sect.  106.  If  any  person  shall  steal  or  rip,  cut  or  break,  with  intent  to  steal, 
any  glass  or  wood  work  belonging  to  any  building  whatsoever,  or  any  lead,  iron, 
eopper,  brass  or  other  metal,  or  any  utensil  or  fixture,  whether  made  of  metal  or 
other  material,  respectively  fixed  in  or  to  any  building  whatsoever,  or  anything 
made  of  metal  fixedf  in  any  land,  being  private  property,  or  for  a  fence  to  any  dweli- 
bg-houae,  garden  or  area,  or  in  any  square,  street  or  other  place  dedicated  to  public 
use  or  ornament,  every  such  offender  shall  be  deemed  guilty  of  larceny,  and,  bein^ 
thereof  convicted,  shall  be  sentenced  to  pay  a  fine  not  exceeding  five  hundred 
dollars,  and  undergo  an  imprisonment,  by  separate  or  solitary  confinement  at  labor, 
not  exceeding  three  years 

Sect.  107.  If  any  clerk,  servant  or  other  person  in  the  employ  of  another,  shall, 
by  virtue  of  such  employment,  receive  and  take  into  his  possession  any  chattel, 
money  or  valuable  security,  which  is  or  may  be  made  the  subject  of  larceny,  for 
or  in  the  name,  or  on  account  of  his  master  or  employer,  and  shall  fraudulently 
embezzle  the  same,  or  any  part  thereof,  every  such  offender  shall  be  deemed  to  have 
feloniously  stolen  the  same  from  his  master  or  employer,  although  such  chattel, 
money  or  security  was  not  received  into  the  possession  of  such  master  or  employer, 
otherwise  than  bv  the  actual  possession  of  his  clerk,  servant  or  other  person  in  his 
employ,  and  shall  be  punished  as  is  provided  in  cases  of  larceny  of  like  property. 

Sect.  108.  If  any  person,  being  a  bailee  of  any  property,  shall  fraudulently  take 
or  convert  the  same  to  his  own  use,  or  to  the  use  of  any  other  person,  except  the 
owner  thereof,  although  he  shall  not  break  bulk  or  otherwise  determine  the  bail- 
ment, he  shall  be  guilty  of  larceny,  and  punished  as  is  provided  in  cases  of  larceny 
of  like  property. 

Sect.  109.  If  any  person  shall  buy  or  receive  any  goods,  chattels,  moneys  or 
securities,  or  any  other  matter  or  thing,  the  stealing  of  which  is  made  larceny  by 
any  law  of  this  commonwealth,  knowing  the  same  to  be  stolen  or  feloniously  taken, 
such  person  shall  be  guilty  of  felony,  and,  on  conviction,  suffer  the  like  pains  and 
penalties  which  are  by  law  imposed  upon  the  person  who  shall  have  actually  stolen 
or  feloniously  carried  away  the  same. 

Sect.  110.  It  mav  and  shall  be  lawful  to  prosecute  and  punish  all  buyers  and 
receivers,  as  well  ben>re  as  after  the  principal  felon  shall  be  taken  and  convicted, 
and  whether  he  be  amenable  to  justice  or  otherwise ;  which  prosecution,  conviction 
and  sentence  of  said  receivers  shall  exempt  them  from  being  prosecuted  as  acoes- 
Bories  after  the  fact,  in  ca§e  the  principal  felon  shall  be  afterwards  convicted. 

Sect.  179.  On  all  convictions  for  robbery,  burglarv  or  larceny  of  any  goods, 
chattels  or  other  property,  made  the  subject  of  larceny  by  the  laws  of  this  common- 
wealth, or  for  otherwise  unlawfully  and  fraudulently  taking  or  obtaining  the  same, 
or  of  receiving  such  goods,  chattels  or  other  property,  knowing  the  same  to  he 
stolen,  the  defendant  shall,  in  addition  to  the  punishment  heretofore  prescribed  fur 
such  offences,  be  adjudged  to  restore  to  the  owner  the  property  taken,  or  to  pay  the 
value  of  the  same,  or  so  much  thereof  as  may  not  be  restored.  And  on  all  convic- 
tions on  any  indictment  for  forgery,  for  uttering,  publishing  or  passing  any  forged 
or  ooanterfeit  coin,  bank  notes,  check  or  writing,  or  any  indictment  for  fraudulently, 
by  mean«  of  fal^e  tokens  or  pretences,  or  otherwise,  cheating  and  defniuding  another 
of  his  goods,  chattels  or  other  property,  the  defendant,  in  addition  to  the  punish- 
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ment  hereinbefore  prescribed  for  snob  offences,  sball  be  adjudged  to  make  similar 
restitution,  or  other  compensation,  as  in  case  of  larceny,  to  the  person  defrauded: 
Provided^  That  nothing  herein  shall  be  so  constructed  as  to  prerent  ^e  porlf 
aggrieved,  and  to  whom  restitution  is  to  be  awarded,  from  being  a  competent  wit* 
neas  on  the  trial  of  the  offender. 

Act  22  Apbil  1863.  Purd.  1296. 

Sect.  2.  If  any  person  shall,  in  the  daytime,  break  and  enter  any  dwelling-honn, 
shop,  warehouse,  store,  miU,  bam,  stable,  out-house  or  other  building,  or  wilfullj  j 
and  maliciously,  either  by  day  or  by  night,  with  or  without  breaking,  enter  tfa« 
saine,  with  intent  to  commit  any  felony  whatever  therein,  the  person  so  offendii^ 
shall  be  guilty  of  felony,  and,  on  conviction,  be  sentenced  to  pay  a  fine  not  exceed* 
ing  five  hundred  dollars,  and  to  undergo  an  imprisonment,  by  separate  or  solitaiy 
confinement  at  labor,  not  exceeding  four  years. 

Act  11  April  1866.  Purd.  1422. 

Sect.  1.  Any  person,  in  Allegheny  or  Schuylkill  county,  receiving  or  buyine 
from  minors,  or  unknown  and  irresponsible  parties,  any  scrap-iron,  brass,  l«i{: 
copper  or  other  metal,  shall  be  guilty  of  a  misdemeanor,  and  on  conviction  thereof  ! 
in  the  court  of  quarter  sessions  in  the  proper  county,  shall  be  sentenced  to  pay  t  { 
fine  of  not  more  than  five  hundred  dollars,  and  to  undergo  an  imprisonment  of  d<*, 
more  than  one  year,  or  both  or  either,  at  the  discretion  of  the  court. 

Act  24  April  1869.  Purd.  1647. 

Sect.  1.  Any  person  hereafter,  in  the  counties  of  Lancaster  and  Philadelphia^ 
buying  or  receiving  from  minors,  knowing  them  to  be  such,  or  from  persons  unknown 
to  such  person  buying  or  so  receiving,  or  from  persons  pursuing  no  trade,  labor  cr 
employment  for  a  livelihood,  any  scrap-iron,  brass,  lead,  copper  or  other  metal, 
shall  be  guilty  of  a  misdemeanor,  and  on  conviction  thereof  in  a  court  of  quarter 
sessions  of  the  proper  county,  shall  be  sentenced  to  pay  a  fine  of  not  exceeding  fire 
hundred  dollars,  or  to  undergo  an  imprisonment  in  solitary  confinement  of  not  mora 
than  one  year,  or  both,  at  the  discretion  of  the  court. 

II.  LarceAy  is  ''  the  felonious  taking  and  carrying  away  of  the  personal  goods  of 
another."  4  !B1.  Com.  229.  The  taking  and  carrying  away  are  felonious,  whe» 
the  goods  are  taken  against  the  will  of  the  owner,  either  in  his  absence  or  in  a  clau* 
destine  manner,  or  where  possession  is  obtained  either  by  force  or  surprise,  or  bY 
any  trick,  device  or  fraudulent  expedient,  the  owner  not  voluntarily  parting  with  i 
his  entire  interest  in  the  goods,  and  when  the  taker  intends  in  any  such  case  fraoil* 
ulently  to  deprive  the  owner  of  his  entire  interest  in  the  property  against  his  wilL 

The  least  removing  of  the  thing  taken  from  the  place  where  it  was  before,  thou|[jb  -y 
it  be  not  quite  carried  off,  is  a  sufficient  taking  and  carrying  away  to  constitute  laiv 
ceny,  and  upon  this  ground  a  guest  who  had  taken  the  sheets  from  his  bed,  with  an 
intent  to  steal  them,  and  carried  them'  into  the  hall,  where  he  was  apprehended^ ' 
was  adjudged  guilty  of  larceny.  Hale  P.  C.  c.  1,  b.  35,  §  25.  8  Inst.  108.  2  East 
P.  C.  355.  1  Leach  323.  So,  where  a  person  takes  a  horse  in  a  close  with  inteol 
to  steal  him,  and  is  apprehended  before  he  can  get  him  out  of  the  dose.  3  Inal.  I 
109.  The  prisoner  got  into  a  wagon,  and  taking  a  parcet  of  goods  which  lay  in  the 
forepart,  had  removed  it  to  near  the  tail  of  the  wagon,  when  he  was  apprehendedLi 
The  twelve  judges  were  of  opinion,  unanimously,  that  as  the  prisoner  had  removei^ 
the  property  from  the  spot  where  it  was  originally  placed,  with  an  intent  to  stea^i 
it  was  a  sufficient  taking  and  carrying  away  to  constitute  the  offence.  1  Leach  236^'^ 
2  East  P.  C.  356. 

According  to  the  common  law,  personal  goods  only  were  the  subjects  of  laroenjf^ 
nothing,  therefore,  which  was  annexed  or  adhering  to  the  land  could  be  made  ui^ 
subject  thereof.  Thus,  if  a  person  cut  down  trees,  pluck  fruit,  pull  down  the  stones] 
or  bricks  of  a  building  or  the  fixtures  of  a  house,  and  instantly  carry  them  awaj^ 
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le  cannot  be  convicted  of  stealing,  because  the  property  is  part  and  parcel  of  the 
I  freehold ;  but  if  once  severed  and  allowed  to  lie  on  tbe  ground  for  some  period  of 
time  before  being'  carried  away,  thej  then  become  personal  goods,  and  tne  subse- 
quent wrongfully  carrying  them  away  was  larceny.  So  strict  is  the  law  relating  to 
hnd,  or  realty  (as  it  it  ciuled  in  the  law),  that  it  was  held  that  larceny  could  not 
be  committed  of  the  title-deeds  to  the  land^  or  the  box  in  which  they  were  contained. 
80,  written  documents,  such  as  bonds,  bills  of  exchange,  promissory  notes,  &c.,  were 
not,  as  Buoh,  the  subjects  of  larceny,  on  the  supposed  ground  that,  as  they  are  mere 
evidences  of  debt,  they  were  of  no  intrinsic  value.  In  our  large  cities,  thefts  0^ 
the  fixtures  of  dwelling-houses  are  a  great  evil.  Such  houses,  when  vacant,  are 
entered  by  depredators,  who  not  only  injure  the  owner  by  taking  away  his  gas  or 
water  fixtures,  but  subject  him  to  loss  and  injuiy,  consequent  upon  the  flowing  of 
the  gas  or  water.  This  defect  in  the  common  law  has  been  remedied  by  the  I06th 
section  of  the  Penal  Code.     Report  on  the  Penal  Code  28. 

By  the  common  law,  it  is  not  larceny  in  a  servant  or  other  employee  to  convert 
to  his  own  use  property  received  by  him  for  the  use  of  his  master  or  employer, 
which  has  never  otherwise  been  in  the  possession  of  such  master  or  employer,  and 
where  such  servant  or  employee  has  done  no  act  to  determine  his  original  lawful 
■ad  exclusive  possession,  as  by  depositing  the  goods  in  the  master^s  house  or  the 
Eke.  Waite's  Case,  1  Leach  33;  Bull's  Case,  2  Leach  980;  Bazeley's  Case,  2 
Leach  973,  exemplify  the  operations  of  this  doctrine.  In  the  first,  a  cashier  of  the 
Bank  of  England  had  received  in  deposit  certain  East  India  bonds,  which  he  did 
not  carry  to  the  usual  place  of  deposit,  but  put  them  in  his  own  desk,  from  whence 
he  afterwards  took  and  sold  them ;  this  was  held  not  to  be  larceny,  because  the 
bank  had  never  actual  possession  of  the  bonds,  but  the  possession  remained  always 
in  the  prisoner.  The  second  was  a  case  in  which  a  confectioner,  suspecting  a 
person  in  his  employ  of  purloining  money  received  at  the  counter,  sent  an  indivi- 
dual, who  made  a  purchase  from  the  servant,  and  paid  him  with  a  marked  piece  of 
aUver ;  the  master  immediately  afterwards  examined  the  till,  and  not  finding  the 
marked  piece,  caused  the  servant  to  be  searched,  and  found  it  on  his  person ;  the 
aervant  was  acquitted  of  larceny,  on  the  ground  that  the  money  never  had  been  in 
the  possession  of  the  master,  as  against  the  prisoner.  The  third  case  was  that  of  a 
banker's  clerk  receiving  a  deposit  in  bank  notes  from  a  customer,  part  of  ^hieh, 
instead  of  placing  in  the  drawer,  he  kept,  and  appropriated  to  his  own  use ;  this, 
after  much  discussion,  was  ultimately  held  by  nine  of  the  twelve  judges  not  to  be 
felony,  inasmuch  as  the  note  kept  bacK  never  had  been  in  the  possession  of  the  blinker, 
distinct  from  the  possession  of  the  prisoner  -,  but  that  it  would  have  been  other- 
wise, if  the  prisoner  had  deposited  it  in  the  drawer  and  had  taken  it  afterwards. 
In  neither  of  these  cases  did  there  exist  any  moral  difference  between  the  crimes 
of  which  the  prisoners  were  actually  guilty,  and  technical  larcenies ;  a  nice  and 
highly  artificial  distinction  between  what  was,  and  what  was  not,  a  sufficient  posses- 
sion in  the  master  of  the  property  purloined,  enabled  the  offenders  to  escape  with 
impunity.  It  is  to  obviate  such  results,  which  are  really  discreditable  to  criminal 
justice,  and  to  protect  masters  and  employers  from  the  want  of  fidelitv  of  those  in 
whom  they  are  compelled,  from  the  exigencies  of  business,  to  connde,  that  the 
I07tb  section  of  the  Code  was  passed.     Re{>ort  on  the  Penal  Code  29. 

By  the  common  law,  if  a  carrier  was  intrusted  with  the  transportation  of  a  package 
of  goods  or  other  property,  and  appropriated  the  whole  to  his  own  use,  he  was  not 
criminally  liable;  but  if  he  opened  the  package,  and  withdrew  a  portion  of  its  con- 
tents, he  was  guilty  of  larceny.  This  distinction  proceeded  upon  the  ground,  that 
the  act  of  breaking  the  package  was  an  act  of  trespass  in  the  carrier,  by  which  the 
privity  of  contract  was  determined;  whereas,  if  there  were  no  breaking  of  the  pack- 
age, no  severance  of  part  of  the  commodity  from  the  rest  by  the  carrier,  but  the 
whole  were  parted  with  by  him  in  the  state  in  which  it  was  delivered  into  his  hands, 
there  was  nothing  which  would  amount  to  a  trespass  while  the  package  remained 
in  his  possession.  This  has  been  remedied  by  the  108th  section  of  the  Code.  Ke- 
port  on  the  Penal  Code  30. 

If  one  find  goods  in  the  highwav,  and  convert  the  same  to  his  own  use,  not  know- 
iog  the  owner,  he  is  not  guiltv  of  larceny;  aliter,  if  he  know  the  owner,  or  have 
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the  means  of  identifying  him  instanter,  by  marks  which  he  understands.     5  Gilmi 
305.     13  Jur.  499.     3  Chit.  C.  L  926.     Whart.  C.  L.  §  1794-5. 

At  common  law,  larceny  cannot  be  committed  of  a  dog.     8  S.  &  R.  571 
bees  are  /era  naturm,  and  although  confined  in  the  top  of  a  tree  by  the  owner  of 
the  tree,  yet  while  they  remain  in  the  tree,  and  are  not  secured  in  a  hive,  they  in 
not  the  subject  of  a  felony.     3  B.  546. 

The  107th  section  of  the  act  of  1860  includes  the  case  of  a  oonductor  employe( 
by  a  railroad  company.     4  Luz.  Leg.  Obs.  53. 

A  bailee  under  the  108th  section  of  the  act  b  any  one  intrusted  with  thi 
possession  of  property  for  a  time ;  it  is  not  confined  to  the  case  of  a  carrier.  I 
Wr.  181.  But  a  horse-dealer,  to  whom  a  horse  ib  delivered  for  sale,  is  not  a  biile 
within  the  meaning  of  this  section.    11  Pitts.  L.  J.  313. 

Where  A.  and  B.  brought  stolen  goods  to  C.  for  sale,  C.  knowing  them  to 
stolen,  and  the  parties  were  arrested  whilst  in  the  act  of  bargaining  for  the  sale 
the  goods,  it  was  held,  that  there  was  no  such  receiving  on  the  part  of  G.  pro^ 
as  would  warrant  his  conviction.     1  Eng.  L.  &  Eq.  567. 

In  Pennsylvania,  it  is  the  settled  practice,  on  the  trial  of  an  indictment  fc 
receiving  stolen  goods,  knowing  them  to  have  been  stolen,  in  order  to  prove 
guilty  knowledge,  to  admit  evidence,  that  the  prisoner  had  in  his  possesaion  at  tl 
same  time,  other  stolen  goods  belonging  to  a  different  owner.  This  practice,  hoi 
ever,  appears  to  be  opposed  both  to  reason  and  authority.  The  mere  poBseasioD  < 
stolen  goodiris  not  evidence  that  the  prisoner  received  them  with  a  guilty  knowledge 
the  only  presumption  which  the  law  draws  ^m  such  a  fact  is,  unless  explained,  thi 
they  were  stolen  by  the  prisoner.  How  then,  can  proof  from  which  it  might  l~ 
presumed  that  the  defendant  had  stolen  certain  other  goods,  be  evidence  of  a  guilt 
knowledge  in  the  receiving  of  those  described  in  the  indictment  1  In  Regioa 
Oddy,  4  Eng.  L.  &  Eq.  572,  such  evidence  was  held  to  be  inadmissible 3  and  Loi 
Chief  Justice  Campbkll  said — *'  the  law  of  England  does  not  allow  one  crime  to  b 
proved  in  order  to  raise  a  probability  that  another  has  been  committed  by  the  pel 
petrator  of  the  first.  The  evidence  which  was  received  in  the  case  does  not 
to  show  that  the  prisoner  knew  that  these  particular  goods  were  stolen,  at  the 
he  received  them.  The  rule  which  has  prevailed  in  the  ease  of  indictments  ft 
uttering  forged  bank  notes,  of  allowing  evidence  to  be  given  of  the  uttering  of  othi 
forged  notes  to  different  persons,  has  gone  to  great  lengths,  and  I  should  be  unwil 
ing  to  see  that  rule  applied  generally  in  the  administration  of  the  criminal  law.  W 
are  all  of  opinion  that  the  evidence  admitted  in  this  ease,  with  regard  to  the  acimfel 
was  improperly  admitted,  as  it  afforded  no  ground  for  any  legitimate  inference  i 
respect  of  it."  5  Cox  C.  C.  210,  215.  These  views  were  ur^d  upon  the  court 
quarter  sessions  of  Philadelphia  in  1853,  in  the  case  of  Commonwealth  v.  Kell6 
and  the  learned  president  judge  whilst  announcing  his  determination  to  adhere 
the  established  practice,  admitted  that  it  had  the  support  neither  of  reason  ii( 
authority.  But  see  16  Pet  360.  4  Bos.  &  Pull.  92.  7  Bingh.  543.  2  H.  I 
288.  Whart.  C.  L.  §  1303,  note.  Ibid.  §  631-5.  1  Bald.  514,  519.  10  Piti 
L.  J.  130. 

A  defendant  cannot  be  convicted  of  the  larceny  of  his  own  goods  from 
bailee.     2  Brewst.  570. 
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OR  A  SYSTEM  OF  POPULAR  CONVEYANCING; 

KMBBACINO 


ARTICLES  OF  AORBXXEKT. 
ARTIOLS8  OF  COPARTVEB8HIP. 
DKKD8  AKD  LBA8B8. 
I>0'W£B,  AMD  BBLEA0B  OF. 

PO'WEBS  OF  ATTOBNBT. 
I^TITIOKS  FOB  EOAD8,  BBIDOB8, 


ETC. 


PR0CEEDIK08,  REPORT  OF  TIEWBR8. 

PROMT880RT  NOTE8. 

ACKNOWLBDOJfENT8  AND  PBOOF8  OF  DBED8. 

BONDS  AND  MORTOAGE8. 

BILLS  OF  SALE. 

DIVORCE,  PETITIONS  FOR. 

DUE-BILLS,  RECEIPTS,  ETC. 


A.vui  such  other  Fhrm^^as  are  most  frequently  required;  selected  from  the  best  authorities^  and  of  the 

most  approved  kind. 


10. 
11. 


12. 

13. 
14. 
15. 
16. 
17. 
18. 
19. 


20. 


Pefinition  of  an  affidArit. 

Affidavit  to  an  aoconnt. 

Affidavit  to  the  acconnt  of  an  executor, 

guardian  or  trustee. 
General  form  of  articles  of  agreement. 
Agreement  for  the  purchase  of  a  reversion 

after  a  lease  of  years. 
Covenants  which  may  be  inserted. 

Not  to  commit  waste,  or  grant  new 
leases. 

If  counsel  do  not  approve  title,  &c. 

Not  to  be  responsible  for  the  arrears  of 
former  tenants. 
Agreement  for  making  a  quantity  of  shoes. 
Agreement  to   bear  equal  charges  in  a 

lawsuit  to  be  brought  for  the  recovery 

of  an  estate. 
Agreement  between  several  to  pay  their 

proportion  of  expenses  of  defending  a 

lawsuit  expected  to  be  brought  against 

them  for  the  recovery  of  lands. 
General  form  of  articles  of  copartnership. 
Additional  articles  whic^i  may  be  inserted, 

or  rejected,  as  parties  may  agree. 

Not  to  trust  any  one  whom  the  copart- 
ner shall  forbid. 

Not  to  release  any  debt  without  consent. 

Not  to  be  bound,  or  indorse  bills. 

Neither  party  to  assign  his  interest. 

Parties  to  draw  quarterly. 

Principal  clerk  to  receive,  &c. 

The  voice  of  the  majority  of  partners 
shall  bind  the  whole. 
Agreement  to- continue  copartnership  by 

indorsement. 
Dissolution  of  partnership. 
Notices  of  dissolution. 
Certificate  of  limited  partnership. 
Notice  of  limited  partnership. 
General  form  of  assignment. 
Assignment. 

A  general  form  of  assignment  by  indorse- 
ment on  the  back  of  any  instrument, 

whether    agreement,    bond,    bill    of 

sale,  &G. 
Assignment  of  moneys  due  upon  account. 


21 


30. 
31. 
32. 
33. 
34. 

35. 
36. 
37. 
38. 
39. 
40. 

41. 
42. 
43. 


45. 
46. 
47. 


Assignment  of  a  note  to  a  creditor,  in 

satisfaction  of  his  debt ;  but  if  more 

than   the   debt   is   received,   the  note 

being   for   more,   the    surplus    to    be 

returned  to  the  assignor. 
Bill  of  sale  of  chattels. 
Common  form  of  bill  of  sale. 
Definition  of  a  bond. 
Common  form  of  bond  and  warrant. 
Bond  to  indemnify  one  who  indorsed  a 

promissory  note  for  another. 
Bond  to  save  harmless  from  paying  rent, 

where  the  title  is  in  question. 
Condition  of  a  bond  for  paying  an  an- 
nuity during  life. 
Refunding  bond. 

To  indemnify  against  a  bastard  child. 
Bonds,  how  to  be  assigned. 
Assignment  of  bond  by  indorsement. 
Short  form  of  the  same. 
Short  form  of  assignment  of  a   bond, 

where  the  assignor  is  liable. 
Do.  where  the  assignor  is  not  liable. 
Definition  of  deeds. 
Common  form  of  a  deed. 
Ground-rent  deed. 
Grant  of  right  of  way. 
Grantee  covenants  to   keep  the  way  in 

repair. 
Dower. 

Release  of  dower. 
Divorce. 
Petitions  for  divorce  from  the  bonds  of 

matrimony. 

"  for  desertion. 

**  for  intolerable  treatment. 

"  for  adultery. 

'*  for  divorce  from  bed  and  board, 

and  for  alimony. 

**  for  desertion. 

**  for  intolerable  treatment. 

**  for  adultery. 

Definition  of  a  lease. 
Common  form  of  lease. 
Lease  made  by  tenants  in  common. 
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48.  Lessor  covenants  to  sell  the  inheritance  71.  Order  of  court  thereon. 

to  the  lessee  on  request.  72.  Return  of  jury. 

49.  Special   forih,  with  authority  in  certain  73.  Petition  for  damages. 

cases  to  enter  judgment  in  ejectment.  74.  Order  of  court  thereon. 

50.  Assignment  of  a  lease.  75.  Petition  for  private  road. 

51.  Short  form  of        do.  76.  Petition  for  gates  on  a  private  road. 

52.  Letters  of  attorney.  77.  Petition  for  vacating  a  road. 

53.  General  form  of  letter  of  attorney.  78.  Report  of  viewers. 

54.  General  letter  of  substitution.  79.  Order  of  court. 

55.  To  receive  money  on  a  bond.  80.  Petition   for  annulling  proceedings  had 

56.  To  receive  dividends  on  stock.  before  the  road  is  opened. 

57.  To  convey  lands.  81.  Report  of  viewers. 

58.  To  acknowledge  a  deed.  82.  Petition  to  vacate  a,  state  road   supplied 

59.  To  acknowledge  satisfaction  on  a  mort-  by  a  turnpike. 

gagie.  83.  Petition  for  a  review. 

60.  To  lease   lands  for  terms  not  exceeding  84.  Petition  for  a  road  on  county  line. 

twenty  years.  85.  Rep<>rt  thereon. 

61.  Revocation  of  a  letter  of  attorney.  86.  Petition  for  a  county  bridge. 

62.  Powers  of  attorney  to  attorneys  at  law.  87.  Report  thereon. 

Power  of  attorney  by  defendant.  88.  Petition  for  bridge  on  county  line. 

'*  **         by  plaintiff  to  institute  69.  Due-bill. 

suit.  90.  Promissory  notes,  various  forms. 

*'  '*         by  plaintiff  to  conduct  91.  Receipts  of  different' kinds.  | 

suit  already  brought.  92.  Last  will  and    testament,  definition  of,   ' 

63.  Petition  for  tavern  license.  and  who  may  make. 

64.  Lien.  93.  Forms  of  wills  and  testaments. 

65.  Form  of  mechanics' lien.  94.  Preambles  to  wills. 

66.  Mortgage,  definition  of.  95.  Will,     &c.,    appointing    guardians    for  j 

67.  Form  of  a  mortgage.  children. 

68.  Assignment  of  a  mortgage.  96.  Will  ordering  estates  to  be  appraised  and  I 

69.  Roads.  divided. 

70.  Petition  for  a  public  road. 

1.  An  affidavit  | 

Is  an  oath  in  writing,  sworn  before  some  judge,  or  officer  of  a  court,  or  other  per-  j 
son  who  hath  authority  to  administer  such  oaths,  to  evince  the  truth  of  certain  facts  ; 
therein  contained.     3  Bl.  Com.  304.  | 


2.  Affidatit  to  an  account. 
CITY  OF  PHILADELPHIA,  ss. 

A*  B.  personally  appears  before  the  subscriber,  one  of  the  aldermen  of  the  said  city, 
and  being  duly  sworn  [or  affirmed]  doth  depose  and  say,  that  the  above  and  foregoing 
account  has  been  faithfully  made  out  from  the  books  of.original  entries  of  C.  D. ;  which 
original  entries  were  made  by  this  deponent,  at  the  time  the  goods  therein  charged  were 
sold  and  delivered  to  E.  F.,  which  sale  and  delivery  was  made  by  this  deponent;  and 
deponent  further  saith.  that  the  prices  charged  for  the  said  goods  are  the  prices  for  whiek 
they  were  sold,  and  which  the  said  £.  F.  at  the  time  agreed  to  pay;  and  that  the  said 
account  is  in  all  particulars  just  and  correct,  and  the  credits  given  to  the  said  £•  F.  are 
to  the  best  of  deponent's  knowledge  and  belief  all  the  credits  to  which  the  said  £.  F.  ia 
entitled  ;  and  deponent  truly  believes  that  the  balance  stated,  viz.,  $412.25,  is  justly  due 
from  the  said  E.  F.  to  the  said  C.  D.  (Signed,)        A.  B. 

Sworn  and  subscribed  July  4th  1860,  before  G.  H.,  Alderman. 

V 

3.  Affidavit  to  the  account  of  an  bxbcutor,  guasbian  or  tbcsteb. 
CITY  OF  PHILADELPHIA,  «. 

A.  B.,  the  above-named  accountant,  being  duly  sworn  [or  affirmed]  doth  depose  and  h 
say,  that  the  foregoing  account,  as  the  same  is  above  stated,  is  just  and  true,  both  as  10 
the  items  of  charge  and  discharge  therein  contained,  to  the  best  of  his  knowledge  and 
belief.  (Signed,)        A.  B. 

Sworn  and  subscribed,  this  5th  day  of  July  1870,  before  C.  G.,  Alderman. 

4.   A  OKNBRAL  FORM  OF  AN 

Article  of  agreement  made  the day  of ,  in  the  year  of  our  Lord  one  thousand 

eight  hundred  and ,  between  A.  B.,  of  the  city  of  Philaaelphia,  machinist,  of  the  OM 
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pttrt,  and  C.  D.,  of  the  coiiiitj  of  Montgomery,  farmer,  of  the  other  part :  Witness,  that  the 
•aid  A.  B.,  for  the  consideration  hereinafter  mentioned,  hath  agreed,  and  hereby  doth  for 
himself,  his  heirs,  executors  and  administrators,  covenant  and  agree,  to  and  with  the  said 

C.  D.,  his  heirs  and  assigns,  that  he,  the  said  A.  B.,  will  on  or  berore  the day  of , 

A.  D.  1860,  at  the  proper  cost  and  charges  of  the  said  A.  B.  [or  C.  D.l  by  good  and  lawful 
eoDTeyanoe  and  assurance,  grant,  convey  and  assure  unto  the  saia  G.  D.,  his  heirs  and 
assigns,  in  fee-simple,  with  general  (or  special)  warranty,  all  that  messuage,  Ac.,  (here 
describe  the  property.)  Bi  consideration  whereof  ihe  said  C.  D.,  for  himself,  his  heirs, 
executors  and  administrators,  doth  hereby  covenant  and  agree,  to  and  with  the  said  A. 
B.,  his  heirs  and  assigns  that  he  the  said  O.  D.  will,  on  the  execution  and  delivery  of  the 
eonveyance  and  assurance  as  aforesaid,  well  and  truly  pay,  or  cause  to  be  paid,  unto  the 

said  A.  B.,  his  executors,  administrators  or  assigns,  the  sum  of dollars,  in  manner 

fidlowing ;  setting  out  the  mode  of  payment. 

S Insert  if  desired.]     "  To  the  true  and  faithful  performance  of  the  several  covenants 
^  agreements  aforesaid,  the  parties  aforesaid  do  hereby  respectively  bind  themselves, 
their  heirs,  executors  and  administrators,  each  to  the  other,  his  executors,  administrators 

and  assigns,  in  the  ]^nal  sum  of dollars.'^    In  witness  whereof  the  said  parties 

have  hereunto  set  their  hands  and  seals.  A.  B.     [sxal.] 

Signed,  sealed  and  delivered  in  the  presence  of  us, )  G.  D.     [skal.1 

G.  H.  and  I.  J.  | 

5.    AOBESXENT  70R  THE  PURCHASE  OF  A  REVERSION  ATTER  A  LEASE  FOR  TEARS. 

All  that,  Ac, situated,  &c. now  in  the  tenure  or  occupation  of  £.  F.,  which 

lie  holds  by  lease  from  the  said  A.  B.  (determinable  on  the day  of  ~^-',  Ac.,  a.  d. 

,)  and  the  reversion  or  reversions  and  remainders  of  all  and  singular  the  said  premises 

ssd  every  part  and  parcel  thereof,  and  all  the  rent  or  rents  and  other  profits  arising  there- 
from ;  and,  also,  all  the  estate,  right,  title,  interest,  inheritance,  expectancy,  use,  property, 
claim  and  demand  whatsoever  of  him  the  said  A.  B.,  of,  in  and  to,  the  said  premises 
and  any  part  thereof,  &c. 

6.  CoTBNAim,  Ac.,  WHICH  MAT  BE  INSERTED,  NOT  TO  COMMIT  WASTE  OR  GRANT  NEW  LEASES. 

**  That  the  said  A.  B.  shall  not,  nor  will  not,  in  the  mean  time,  cut  down  any  timber 
or  trees,  or  commit  any  waste  or  spoil  whatsoever  in,  or  upon,  the  premises  or  any  part 
thereof,  nor  shall  or  will  grant  any  new  leases  of  the  premises  or  any  part  thereof  without 
the  privity  or  consent  of  the  said  G.  D.  or  his  heirs  or  assignees." 

If  counsel  do  not  approve  ti&e,  dee. 
*'  Anb  it  is  agreed  that  if  the  counsel  of  the  said  G.  D.  shall  not  approve  of  the  title  of 
the  said  A.  B.  to  the  said  premises,  this  agreement  shall  be  void." 

Not  responsible  for  ihe  arrears  of  former  tenant, 
"  And  it  is  agreed  between  the  said  parties  that  the  said  G.  D.  shall  be  let  into  posses- 
lion  of  the  premises  on  or  before  the day  of next ;  but  that  all  arrears  of  rent 

and  other  profits  arising  from  the  said  premises,  which  shall  at  that  time  be  due  and  pay- 
able, shall  belong  to  the  said  A.  B.,  his  neirs  or  assigns,  and  that  he  shall  have  full  liberty 
to  receive  the  same." 

7.   An  AGREEMENT  FOR  MAKING  A  QUANTITY  OF  SHOES. 

Articles,  &c.  between  A.  B.,  of,  Ac,  of  the  one  part,  and  G.  D.,  &c.,  4f  the  other  part. 
The  siud  A.  B.  for  the  consideration  hereinafter  mentioned,  doth  covenant  that  he  will, 
Bt  his  own  charge*  make  for  the  said  G.  D.  1000  pairs  of  men's  shoes  of  the  same  quality 
of  leather  and  eoodness  as,  and  in  all  other  respects  according  to,  a  pattern  fimed 
•between  the  said  parties,  and  of  a  size  from  10  to  13,  and  deliver  the  same  to  the  said  G. 
D.,  at         ^  within  —  months  from  the  date  hereof.    And  the  said  G.  D.  in  coudidera- 

tioa  thereof  doth  covenant  to  pay  to  the  said  A.  B.  at  the  rate  of per  pair,  after 

Bonths  from  the  delivery  of  the  said  shoes  as  aforesaid.  And  it  is  funeea  that  if  any  of 
the  said  shoes  ahall  not  be  made  agreeably  to  the  said  pattern,  and  for  that  reason  shall 
be  rejected  by  ^e  said  G.  D.,  he,  the  said  A.  B.,  shall  take  back  such  as  shall  be  so 
refused,  and  deliver  the  said  G.  D.  the  like  quantity  of  the  goodness  and  make  according 
to  the  pattern  aforesaid.    In  witness,  Sm. 

[An  agreement  for  any  other  work  to  be  done,  or  services  to  be  rendered,  may  be  made 
by  writing  a  similar  agreement,  varying  the  kind  and  quantity  of  work  to  be  done  and 
the  nature  of  the  services  to  be  renderM.1  (^r^r^t^\t> 
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8.  An  agreemekt  to  bkar  equal  charges  in  a  lawsuit  to  be  bsouqht  for  the  recotcet 

OF  AN  estate. 

Articles,  &G,  between,  ioo,  Whereas,  Jreoite  the  grouDds  of  the  oontemplated  action 
or  actions]  by  reason  whereof  a  suit  or  saits  is,  or  are,  to  be  oommenced.  And  whereas, 
it  is  agreed  by  the  said  parties  that  every  of  them  shall  pay  his  share  of  the  ooeta  and 
charges  thereof.  Now,  these  articles  witness  that  the  said  A.  B.,  G  D..  ke.,  and 
every  of  them,  covenant  with  each  other,  that  thev  and  every  of  them,  their  re«pecti¥e^ 
A;c.,  shall  pay  their  respective  equal  shares  of  all  the  costs  and  damages  of  all  and  evoy 
such  action  and  actions  as  are,  or  at  any  time  hereafter  shall  or  may  be,  brought  by  or 
against  them,  or  any  or  either  of  them.    In  witness,  ioo, 

9.  AN  AGREEMENT  BETWEEN  SEVERAL  TO  PAT  THEIR  PROPORTION  OF  THE  EXPENSES  OF  DEFENB- 
ING  A  LAWSUIT  EZPECTEI)  TO  BE  BROUGHT  AQAINST  THEM  FOR  THE  RECOVERT  OF  LANDS. 

Articles  of  agreement  between  A.  B.  of,  &c.,  of  the  first  part,  C.  D.  of,  &c.,  of  the 
second  part,  D.  £.,  of,  &c.,  of  the  third  part.  Whereas,  L.  M.  and  N.  O.  are  possessed 
of  a  certain  tract  of  land,  situated  in,  &c.,  and  pretend  that  the  bounds  thereof  extend 
upon  some  of  the  respective  lands  of  the  said  A.  B.,  G.  D.,  and  E.  F.,  by  reason  whereof 
a  suit  is  likely  to  be  commenced.  Now,  the  said  A.  B.,  G.  D.,  and  E.  F.,  and  every  of 
them,  do  hereby  covenant  with  each  other,  that  they,  the  said  A.  B.,  G.  D.,  and  £.  F., 
and  everv  of  them  and  their  assigns  respectively,  shall  and  will  pay  their  respective  equal 
shares  of  all  costs  and  damages  as  shall  arise  by  reason  of  any  such  suits  as  shall  at  any 
time  hereafter  be  brought  against  them,  or  any  or  either  of  them.    In  wimeas,  kc, 

10.  General  form  of  articles  of  copartnership. 

Articles  of  agreement,  made  and  concluded  on  the  first  day  of  January,  in  the  year 

of  our  Lord  one  thousand  eight  hundred  and  sixty-one,  between  A.  B.  of  K ,  in  the 

county  of  Beaver  and  state  of  Pennsylvania,  of  the  one  part»  and  G.  D.,  of  the  township 
of  A ,  in  the  county  and  state  aforesaid,  of  the  other  part. 

The  said  parties  have  agreed,  and  by  these  presents  do  agree  to  associate  themselves  in 
the  art  and  trade  of  buying,  selling,  vending  and  retailing  all  sorts  of  wares,  goods  and 
commodities  belongine  to  the  trade  or  business  of  merchandise ;  which  said  copartnershin 
shall  continue  from  the  date  of  these  presents,  for  and  during,  and  to  the  full  end  ana 
term  of  ten  years  next  ensuing. 

And  to  that  end  and  purpose,  he,  the  said  A.  B.,  hath,  the  day  of  the  date  of  these 
presents,  delivered  in,  as  stock,  the  sum  of  one  thousand  dollars,  and  the  said  G.  D.  the 
sum  of  one  thousand  dollars,  to  be  used,  laid  out  and  employed  in  oonunon,  between  them, 
for  the  management  of  the  said  business  to  their  general  advantage. 

And  it  is  hereby  agreed  between  the  said  parties,  each  for  himself  respectavely,  and  for 
his  own  particular  part,  and  for  his  respective  executors  and  administrators,  aoth  coTe- 
nant,  promise  and  agree,  each  with  the  other  of  them,  his  respective  executors  and  admin- 
istrators, in  manner  and  form  following,  that  is  to  say : — that  they  shall  not,  nor  will  not» 
at  any  time  hereafter,  use,  exercise  or  follow  the  said  trade  or  any  other,  during  the  ssid 
term,  to  their  private  benefit  and  advantage ;  but  shall  and  will,  from  time  to  time,  and 
at  all  times,  during  the  said  term,  (if  they  shall  so  long  live,)  do  their  best  endeavors,  to 
the  utmost  of  their  skill  and  ability,  for  their  mutual  advantage,  with  the  stock,  as  afore* 
said,  and  the  increase  thereof. 

And,  also,  that  they  shall  and  will,  during  the  said  term,  discharge  ei|na]ly  between 
them  the  rent  of  the  premises  which  they  shall  rent  or  hire  for  the  managing  of  the  trade 
or  busineRs  aforesaid :       ' 

And  that  all  such  profit,  gain  and  increase  as  shall  arise,  by  reason  of  the  said  joint 
business,  shall  be  equally  and  proportionably  divided  between  them,  share  and  share 
alike.  And  also  that  all  losses  tnat  shall  happen  in  the  said  business,  by  bad  debts,  ill 
commodities,  or  otherwise,  shall  be  paid  and  borne  equally  between  them. 

And  further,  it  is  agreed  between  them,  that  there  shall  be  kept,  during  the  said  tern 
and  joint  business,  perfect,  just  and  true  books  of  accounts,  wnerein  each  of  the  said  * 
copartners  shall  enter  and  set  down,  as  well  all  the  money  by  him  received  and  expended, 
in  and  about  the  said  business,  as  also  all  cemmodities,  and  merchandises  by  them  bought 
and  sold  by  reason  and  on  aooount  of  the  said  copartnership,  and  all  other  matters  and 
things  in  any  wise  belonging  or  appertaining  thereto,  so  that  either  of  them  may,  at  any 
time,  have  free  access  thereto. 

And  also,  that  the  said  copartners,  once  in  three  months,  or  oft«ner  if  need  shall  require, 
upon  the  request  of  any  one  of  them,  shall  make  and  render  each  to  the  other,  or  to  the 
executors  and  administrators  of  each  other,  a  true  and  perfect  account  of  all  profits  and 
increase  by  them  made,  and  of  sll  losses  sustained ;  and  also  of  all  payments,  reoeipls^ 
disbursements,  and  all  other  things,  whatsoever,  by  them  made,  received  and  disbursed* 
acted,  done  and  suffered  in  the  said  oopartnership ;  and  the  accounts  ao  made  shall  and 
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win  clear,  adjnA,  pay  and  deliver,  each  unto  the  other,  at  the  time  of  making  -eucb 
aeeoont,  their  equal  shares  of  the  profits  so  made  as  aforesaid. 

And,  at  the  end  of  the  said  term  of  ten  years,  or  other  sooner  determination  of  these 
liresents,  (be  it  by  the  death  of  one  of  the  said  parties  or  otherwise,)  they,  the  said 
copartners,  each  to  the  other,  or  in  case  of  the  death  of  either  of  them,  the  surviving 
paiiy  to  the  executors  or  administrators  of  the  party  deceased,  shall,  and  will,  make  a 
true  and  final  account  of  all  things,  as  aforesaid,  and  in  all  thines  well  and  truly  adjust 
the  same.  And  also,  that  upon  the  making  of  such  accounts  ful  and  every,  the  stock 
and  stocks,  as  well  as  the  gains  and  increase  thereof,  which  shall  appear  to  be  remaining, 
shall  be  equally  parted  and  divided  between  them,  the  said  copartners,  their  executors  or 
administrators,  snare  and  share  alike. 

In  witness  whereof  the  said  parties  to  these  presents  have  hereunto  set  their  hands  and 
seals  the  day  and  year  above  written.  A.  B.    [skal.] 

Sealed  and  delivered  in  )  CD.     [sial.J 

the  presence  of       j 
E.  P.,  G.  H. 

11     AdBITIONAI.  ARTICLU,  which  hat  BB  INSBETXD,  OB  BBJBCTXD,  AS  THE  PABTIBS  MAT 

AORXB. 

Not  to  inui  any  one  whom  the  oopartner  bJuUI  forbid, 
Avn  that  neither  of  the  said  parties  shall  sell  on  credit  any  goods,  wares  or  merchan- 
dise, belonging  to  the  said  joint  trade,  to  any  person  or  persons,  after  notice  in  writing 
from  the  other  of  the  said  parties,  that  such  person  or  persons  are  not  to  be  credited  or 
trusted. 

Not  to  rdeoH  any  debt  mihoui  coTuent, 
Aim  that  neither  of  the  said  parties  shall,  without  the  consent  of  the  other,  release  or 
OHDpound  any  debt  or  demand,  due  or  coming  to  them,  on  account  of  their  said  copart- 
nership, except  for  so  much'  as  shall  be  actuiUly  received  and  brought  into  the  stock  or 
oaBb  acooQiit  of  the  said  partnership. 

Not  to  be  bound  or  indoree  biUe, 

Akd  that  neither  of  the  said  parties  shall,  during  this  copartnership,  without  the  con- 
sent of  the  other,  enter  into  any  deed,  covenant,  bond  or  juaement,  or  become  bound  as 
bail  or  surety,  or  give  any  note,  or  accept  or  indorse  any  bill  of  exchange,  for  himself 
and  partner,  with  or  for  any  person  whatsoever,  without  the  consent  of  the  other  first 
had  and  obtained. 

Neither  party  to  asngn  his  interest. 

And  it  is  agreed  between  the  siud  parties,  that  neither  of  them  shall,  without  the  con- 
seat  of  the  other,  obtained  in  writing,  sell  or  assign  his  share  or  interest  in  the  said  joint 
trade,  to  any  perscm  or  persons  whatsoever. 

ParHee  to  draw  quarterly, " 
That  it  shall  be  lawfiil  for  each  of  them  to  take  out  of  the  cash  of  the  joint  stocky  the 
iam  of  —  quarterly,  to  hia  own  use,  the  same  to  be  charged  on  account ;  and  neither 
•f  them  shall  take  any  further  sum  for  his  own  separate  use,  without  the  consent  of  the 
other,  in  writing*  And  any  such  further  sum,  taken  with  such  consent,  shall  draw 
interest  after  the  rate  of  six  per  centum ;  and  shall  be  payable,  together  with  the  interest 
due,  within  — —  days,  after  notice  in  writing  ^ven  by  the  other  of  the  said  parties. 

IMiicipdl  clerk  to  be  receioer^eneral,  ike. 
That  the  principal  clerk,  for  the  time  beinc,  shall  be  the  general  receiver  of  all  the 
iBoney  belonfpng  to  the  sud  joint  trade,  and  uiall  thereout  pay  all  demands  ordered  by 
the  said  parties;  and  shall,  from  time  to  time,  pay  the  surplus  cash -to  such  banker  as 
the  said  partners  shall  nominate.  • 

That  ike  voice  of  {he  majority  of  the  partners  shdU  bind  the  whole. 
That  in  all  matters  respecting  tiie  general  transactions  of  the  partnership,  and  the 
laanaeement  of  the  business,  the  wish  and  opinion  of  any  three  (the  number  making  a 
tu^forUy)  of  the  partners  shall  govern  and  be  oinding  on  the  other  partners. 

12.  AV  AORBBMBNT  TO  CONTtHITB  A  PARTKBB8HIP  BY  INDORSBMBNT. 

Wb,  the  within-named  A.  B.  and  G.  D.,  do  by  these  presents  indorse,  declare,  and 
mutually  covenant  and  agree,  unto  and  with  each  other,  his  and  their  executors  and 
administrators,  to  continue  the  joint  trade  and  partnership  within  mentioned,  for  the 
further  term  of years,  if  both  of  us  shaU  so  long  live,  to  be  accounted  from  the 
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expiration  of  the jean  witbin  limited  for  the  oontinuanoe  of  the  same,  with  the 

joint  Block,  and  under  and  subject  to  the  several  oovenantB  and  a^Teemeato  vithia 
expressed  and  contained. 
In  witness,  &c. 

13.  DisaoLunoN  of  partnuship. 

WHiaiAS,  by  agreement  made  the  first  day  of  January,  a.  d.  1856,  A.  B.  and  C.  D. 
did  enter  into  copartnership,  for  the  purpose  of  carrying  on  the  trade  and  hasmess  of 
merchandising  for  the  term  of  ten  years. 

Akb  whebkab,  the  said  0.  D.  wishing  to  discontinue  and  decline  the  joint  parteenfaip 
entered  into  as  aforesaid,  be,  the  said  C.  D.,  hath  proposed  to  his  said  partner,  A.  B.,  a 
dissolution,  to  which  proposition  the  said  A.  B.  hath  assented.  The  parties,  therefore, 
mutually  consent  and  agree  by  these  presents,  that  the  partnership  heretofore  existing 
between  them,  be  this  day  dissolved,  and  it  is  accordingly  dissolved.  And  it  is  farther 
stipulated  and  agreed  mutually  between  them,  that  A.  B.  do  take  the  entire  stock  of 
goods  and  merchandise  now  on  hand,  belonging  to  the  partnership,  at  a  Taloation  to  be 
set  upon  the  same  by  three  competent  persons,  mutually  appointed  to  value  the  same. 
And  that  he  also  have  power  to  collect  the  debts  now  due  to  the  partnership,  and  to  reoo? er 
all,  and  any,  part  of  the  same  in  the  name  of  the  firm,  by  suits  at  law  or  otherwin. 
And  that,  miaily,  the  said  A.  B.  do  pav  over  to  the  said  C.  D.,  or  his  legal  representatives, 
the  full  share  and  profits  which  shall  appear  to  be  due  to  the  said  C.  D.  in  siz  months 
from  the  date  hereof. 

Witness  their  hands  and  seals  the day  of ,  Anno  Domini  1858. 

Sealed  and  delivered  in  )  A.  B.    [seal.! 

the  presence  of        j  C.  D.    [seal.j 

E.  F. 
G.  H, 

14.  Notice  op  dissolution. 

Notice  of  dissolution  should  be  published  immediately  after  that  event  takes  pboe, 
in  the  public  papers^  and  ipecial  notice  sent  to  every  correspondent,  and  every  other 
person  who  has  had  any  dealings  with  the  firm.  If  these  precautions  be  neglected, 
one  partner  may  be  held  liable  for  the  acts  of  another,  by  those  who  have  not  had 
notice  of  a  dissolution. 

The  following  notices  will  answer  the  purpose : 

Notice  is  hereby  given,  that  the  partnership  lately  subsisting  between  A.  B.  and  G.  D., 

of,  &o,,  under  the  firm  of  B.  &  D.,  expired  on  the day  of ;  [or  vras  dissolved 

on  the day  of by  mutual  oonsent,  according  to  circumstances.]    All  debts 

owing  to  the  said  partnership  are  to  be  received  by  the  said  A.  B.,  and  all  demands  on 
the  said  partnership  are  to  be  presented  to  him  for  payment;  or,  A.  B.  is  authorised  to 
settle  all  debts  due  to  and  by  the  company.  [A  B.] 

[CD.] 

Where  one  of  the  partners  only  leaves  the  firm,  &c. : 

Notice  is  hereby  given,  that  the  partnership  between  A.  B.,  0.  D.,  and  E.  F.,  was  dis- 
solved on  the day  of so  tar  as  relates  to  the  said  £.  F.    All  debts  due  to  the 

said  partnership  are  to  be  paid,  and  those  due  from  the  same  discharged  at where 

the  business  wul  be  continued  by  the  said  A.  B.  and  0.  D.,  under  w  firm  of  B.  &  B. 
[The  last  words  may  be.  varied  according  to  ciroumstanoes.] 

15.  Ckrtificatb  op  lixitbd  partnership. 
Limited  Partnerships,  for  certain  kinds  of  business,  are  allowed  and  regulated  by 
an  act  of  assembly  passed  21st  March  1836.  Purd.  658. 

This  is  to  certify,  to  all  to  whom  these  presents  shall  come,  that  we  whose  names  are 

hereto  subsc^bed,  to  wit,  A.  B.,  of ,  merchant,  0.  D.,  of ,  engineer,  fto.,  have 

entered  into  a  limited  partnership,  for  the  business  of  mining  and  transporting  of  mineral 
coal  within  the  state  of  Pennsylvania,  under  and  bv  virtue  of  an  act  of  the  general 
assembly  of  the  said  commonwealth,  passed  the  2l8t  March  1836,  entitled  "  An  act  rela- 
tive to  limited  partnerships,''  and  ^all  and  singular  the  supplements  thereto,  upon  the 
terms,  conditions  and  liabilities  hereinafter  set  mrth,  te  wit: 

1.  The  said  partnership  is  to  be  conducted  under  the  name  or  firm  of  A.  B. 

2.  The  general  nature  of  the  business  intended  to  be  transacted  by  the  said  firm  or 
partnership,  is  the  mining  of  mineral  coal  and  transporting  the  same,  &o.,  (describiiig 
the  oharaoter  of  the  projected  business.) 

3.  The  general  partners  in  the  said  firm  are  A.  B.,  residing  in ,  E.  F.,  residing 

in  ,  Jbc,  and  the  special  partners  are  C.  D.,  residing  in ,  G.  H.,  rending  in 

—  Ac. 
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4  Each  of  the  special  Dartnere  has  contributed  to  the  coxnmoii  stock  of  said  firm  the 
amount  of  $ .    G.  H.  nas  so  oontribnted,  &c. 

5.  The  said  partnership  is  to  commence  immediately  at  and  after  the  making  and 
sicning  of  this  certificate,  and  is  to  terminate  on  the day  of ,  Anno  IK)mini 

COUNTY  OF ,  w. 

Before  me  the  subscriber,  one  of  the  justices  of  the  peace  in  and  for  the  said  county, 
personally  came  and  appeared,  on  this day  of ,  Anno  Domini  18 — ,  the  above- 
named  A.  B.,  0.  D.,  &c.,  who  severally,  in  due  form  of  law,  acknowledged  the  foregoing 
certificate  as  and  for  their  and  each  of  their  act  and  deed,  .to  the  end  that  the  same  might 

as  such  be  recorded.    Witness  my  hand  and  seal,  this day  of ,  in  the  year  of 

our  Lord,  &G.  X.  T.  Z.,  Justice  of  the  Peace,    [skal.] 

COUNTY  OF ,  83. 

Before  me  the  subscriber,  one  of  the  justices  of  the  peace  in  and  for  the  said  county, 

personally  came  and  appeared,  on  this day  of ,  a.  n.  18 — ,  A.  B.  aforenamed, 

one  of  the  general  partners  in  the  firm  of ,  Ac.,  referred  to  in  the  preceding  certifi- 
ed and  being  duly  sworn,  he  did  depose  and  say  that  the  several  sums  specified  in  the 
said  certificate  to  have  been  contributed  by  each  of  the  special  partners  therein  named  to 
the  common  stock,  to  wit,  the  said  C.  D.  the  sum  of  — — -  dollars,  ^.,  have  been  so  con- 
tributed and  actually  and  in  good  faith  paid  in  cash.  A.  B. 

J.  S^  Justice  of  the  Peace,    [sbal.] 

16.    NOTICI  OF  LIXITED  PABTNEB8HIF. 

Wb,  the  subscribers,  have  this  day  entered  into  a  limited  partnership,  a^eeably  to  the 
provisiona  of  the  act  of  assembly  of  the  commonwealth  of  Pennsylvania,  passed  the 
twenty-first  daj  of  March  1836,  entitled  "  An  act  relative  to  limited  partnersnips,"  and 
do  hereby  certify  that  the  name  of  the  firm  under  which  said  partnership  is  to  be  con- 
ducted 18  A.  B.,  that  the  general  nature  of  the  business  to  be  transacted  is  the  mining 
of  mineral  ooal,  and  transporting  the  same,  &c.  f  describing  the  character  of  the  projected 
business],  and  the  same  will  be  transacted  witnin  the  state  of  Pennsylvania ;  that  the 

names  or  the  general  partners  of  said  firm  are  A.  B.,  residing  in ,  and  E.  F.,  residing 

in ;  and  the  special  partners  are  0.  D.,  resi^ng  in ,  and  G.  H.,  residing  in 

— ;  tiiat  the  capital  contributed  by  each  of  the  special  partners,  is  —  dollars,  in 

cash ;  that  the  period  at  which  the  said  partnership  is  to  commence  is  the day  of 

^— ,  one  thousand  eight  hundred  and ,  and  that  it  will  terminate  on  the day 

of ^  one  thousand  eight  hundred  and . 

A.  B. 

E.  F. 

C.  D.l 

G.  H. ; 

CITY  OF  PHILADELPHIA  m. 
Before  me,  the  subscriber,  one  of  the  aldermen  in  and  for  the  said  citv,  personaUy  came 

and  appeared,  on  this day  of ,  one  thousand  eight  hundred  and ,  J.  B., 

printer  of  the  "  Public  Ledger,"  and  being  duly  sworn  for  a£Srmed],  he  did  depose  and 
say  that  the  preceding  advertisement  of  the  terms  of  the  limited  partnership  between  the 
ptfsons  therein  named,  had  been  published  in  the  "  Public  Leager,"  a  newspaper  nub- 
uthed  in  said  city,  for  itie  term  of  six  weeks,  next  and  immediately  after  the  day  of^  the 
registry  of  the  certificate.  J.  B. 

Subscribed  and  sworn  before  me,  the  day  and  year  aforesaid. 

J.  T.,  Alderman,    [seal.] 

17.  ASSIONMSNT. 

An  assignment  is  the  transferring  and  setting  over  to  another  of  some  right,  title 
or  interest   2  Bl.  Com.  480. 

An  assignment  in  trust  for  the  benefit  of  creditors  must  be  recorded  within  thirty 
days  after  date ;  it  must  contain  no  reservation  for  the  benefit  of  the  debtor,  nor  any 
preference  in  favor  of  a  particular  creditor  or  set  of  creditors.  6  B.  338.  3  P.  B. 
91,92.  3W.  198.  2Wh.  240.  3  Ibid.  347.  4  Ibid.  399. 

18.  A  OKirXBAL  ASSIGNVBNT  FOR  THB  BBNBFIT  OF  CBSDITORS. 

This  ikdsntubb,  made  the  [tenth]  dav  of  [March,]  Anno  Domini  one  thousand  ei^l 
hundred  and  [sixty,]  between  [A.  B.,  of  the  county  of  York,  merchant,]  of  the  first  pflurt, 
and  [0.  D.,  of  the  same  place,  blacksmith,]  of  the  second  part    Whereas,  the  said  [A.  B.] 
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is  entitled  tu  and  posseesed  of  certain  estate,  but  owin^  to  his  misfortones  in  business  is 
unable  to  pay  his  various  creditors,  but  is  desirous  of  distributing  said  estate  amons  then 
according  to  their  several  equities.  Now  this  indenture  witnesseth,  that  the  said  JTA.  B.  ] 
as  well  ror  and  in  consideration  of  the  premises,  as  of  the  sum  of  one  dollar  to  [him]  is 
hand  well  and  truly  paid  by  the  said  [C.  D.,]  at  and  before  the  sealing  and  debvery  of 
these  presents,  the  receipt  whereof  is  hereby  acknowledged,  has  granted,  bargained,  sold, 
assigned,  transferred  and  set  over,  and  by  these  presents  does  grant,  bargain,  sell,  assign, 
transfer  and  set  over,  unto  the  said  [C.  D.,]  his  heirs,^  executors,  administrators  and 
assiflps,  all  the  estate,  real  and  personal,  of  nim,  the  said  [A.  B.,]  and  all  his  rights, 
oremts  and  expectancies,  of  whatsoever  nature  or  kind,  and  whether  situate,  lyins  and 
being  due  and  owing  in  the  state  of  Pennsylvania  or  elsewhere,  to  have  and  to  hoQ  the 
same,  with  the  appurtenances,  unto  the  said  [0.  D.,1  his  heirs,  executors,  administr^ton 
and  assigns,  [to  and  for]  their  only  use  and  behoof  for  ever.  In  trust,  neverthdesa,  and 
to,  for  and  upon,  the  trusts,  intents  and  purposes  hereinafter  set  forth,  to  wit :  that  the 
said  party  of  the  second  part  shall,  by  public  or  private  sale,  at  [his]  discretioa,  and  by 
collections,  suits  or  compromises,  likewise  at  [his]  discretion,  oonvert  aU  the  aasi|pied 
property,  as  speedily  as  may  be,  into  cash,  and  as  the  proceeds  are^  &om  time  to  tmie^ 
reafisea,  (after  paying  all  the  expenses  of  this  trust,  including  the  cost  of  this  instru- 
ment,) pay  the  creditors  of  the  said  [A.  B.I  their  respective  demands.  And  should  any 
part  or  portion  of  said  trust,  property  or  funds  remain,  after  fully  complying  with  the 
trusts  a&resaid,  then  the  said  party  of  the  seoond  part  shall  deliver  over  ana  reoonvey 
the  same  unto  the  said  [A.  B.,]  his  heirs,  executors,  administrators  and  assigns.  And 
the  more  effectually  to  enable  the  said  party  of  the  second  part  to  accompli^  and  perfionii 
the  trust  aforesaid,  the  said  TA.  B.]  aoth  hereby  nominate,  constitute  and  appoint  the 
said  party  of  the  second  part  nis  true  and  lawful  attorney,  for  him,  and  in  his  nam^  to 
ask,  demand,  sue  for,  recover  and  receive  all  such  sum  and  sums  of  money,  debts,  goodB» 
wares,  dues,  accounts  and  other  demands  whatsoever,  which  are  now  due  and  payable  to 
him,  or  which  are  now  due  and  may  hereafter  become  payable.  Giving  ana  mating 
unto  his  said  attorney,  by  these  presents,  his  full  and  entire  power,  strength  and  autho- 
rity, in  and  about  the  premises,  to  have,  use  and  take  all  lawrul  ways  and  means,  for  the 
purposes  aforesaid,  ana  upon  the  receipt  of  any  such  debts,  dues  and  sums  of  money, 
acquittances  and  other  sufficient  discharges  to  make,  seal  and  deliver.  In  testimony 
whereof,  the  said  parties  have  hereunto  set  their  hands  and  seals,  the  day  and  year  first 
above  written.  [A.  B.]     [seal.] 

Sealed  and  delivered  in ) 
the  presence  of  us,     ] 

W.G. 

H.  L. 

[I  accept  the  trust.    G.  D.] 

CIT7  OF  PHILADELPHIA, «. 

This  [tenth]  day  of  fMarch,]  a.  d.  [I860,]  personally  appeared  before  me,  (one  of  tb« 
aldermen  of  the  city  or  Philadelphia,)  the  vriuiin-named  [A.  B.,]  and  acknowledged  the 
within-written  indenture  to  be  his  act  and  deed,  and  desired  that  the  same  might  be 
recorded  as  such.  In  testimony  whereoi^  I  have  hereunto  set  my  hand  and  seal,  ue  day 
and  year  last  above  written.  J.  B.,  Alderman,    [seal.] 

19.  A  OBNIHAL  FORM  OF  ASSIGNMENT,  BY  INDORSEMENT^  ON  THE  BACK  OF  ANT  INSTEirMEXT, 
WHETHER  AGREEMENT,  BOND,  BILL  OF  SALE,  &C.,  &0. 

Know  all  men  by  these  nresents,  that  I,  the  within-named  A.  B.,  in  oonsideratioD  of 
five  dollars  to  me  paid  by  G.  D.,  have  assigned  to  the  said  G.  D.,  and  his  assigns,  all  my 
interest  in  the  vnthin-written  instrument,  and  every  clause,  article  or  thing  therein  oon* 
tained :  (this  short  power  of  attorney  may  be  inserted  where  proper,)  and  I  constitote  the 
said  G.  D.  my  attorney  in  my  name,  but  to  his  own  use,  to  take  all  legal  measures  which 
may  be  proper  for  the  complete  recovery  and  enjoyment  of  the  assigned  premises,  with 
power  of^suDstitution.    Witness  my  hand  and  seal,  this,  &o. 

20.  Of  nonets  due  upon  account. 

Know  all  men  by  these  presents,  that  I,  A.  B.,  of  ^  in  consideration  of  the  soai 

of ,  to  me  in  hand  paid  by  G.  D.,  of ,  do  hereby  assign  and  set  over  unto  the  8|id 

0.  B.,  to  his  own  proper  use,  without  any  account  to  be  given  for  ilie  same,  the  sum  of 

,  and  all  other  sum  and  sums  of  money  as  are  remaining  due  and  payable  upon,  or 

by  virtue  of  the  annexed  account,  and  all  my  right,  title,  interest  and  demand  in  and  to 
the  same :  And  do  give  and  grant  unto  the  said  G.  D.,  full  power  and  authority  to  demand 
and  receive  the  same  to  his  own  use,  and,  upon  receipt  thereof,  to  give  discharges  for  the 
same  or  any  part  thereof:  And  I,  the  said  A.  B.,  do  hereby  covenant  and  agree  to  aad 

with  the  8ai4  0.  D.,  the  said  sum  of is  justly  due  and  owing,  and  that  I  have  sot 

received  or  discharged  the  same  or  any  part  thereof.    In  witness,  ^^OOqIc 
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21.  An  assignment  of  a  notk  to  a  creditor,  in  satisfaction  of  his  debt  ;  but  if  more 
than  the  debt  is  rsceiyed— the  note  being  for  more — the  surplus  to  be  returned 
to  the  assignor. 

An  INDENTURE,  Ao.,  between  A.  B.,  of  — ,  of  the  one  part,  and  C.  D.,  of ,  of  ihe 

hthw  part:  Whereas,  £.  F.,  of,  d«.,  by  his  promissory  note,  under  his  hand,  bearing  date, 
£«.,  did  promise  to  nay  to  the  said  A.  B.,  Vy  the  name  of  F.  A.  B.,  or  order,  the  sum  of, 

&e., months  aher  date,  for  value  received,  as  by  the  same  note  may  appear ;  and 

wbereas  the  said  sum  of is  still  due  and  owin^  to  the  said  A.  B. :  Now  this  indenture 

iritnesseth,  that  the  said  A.  B.,  for  and  in  consideration  of  the  sum  of  one  dollar,  to 
him  in  hand  paid,  &c.,  hath  granted*  A^.*  unto  the  said  C.  D.,  his,  Soc.,  the  said  note,  and 
all  Uie  money  now  due  thereupon,  with  all  interest  accrued  and  grown  due,  or  which  shall 
soeme,  &c.,  thereupon ;  and  all  his  the  said  A.  B.'s  right,  &c.,  to  have,  &c.,  unto  the  said 
C.  D.,  his,  &c.,  to  the  uses,  intents  and  purposes  following,  to  wit :  it  is  covenanted, 
granted  and  agreed,  by  and  between  the  said  parties  to  ^ese  presents,  for  themselves 
respectively,  and  for  their  several  and  respective  executors  and  administrators,  that  out 
of  the  money  to  be  recovered  and  receivea  on  the  said  note,  the  said  C.  D.  shall  and  may 

retuD,  in  his  own  hands,  the  sum  of which  is  now  justly  due  and  owing  to  him  from 

the  said  A.  B.,  if  he  shall  recover  and  receive  so  much  as,  ^.,  (the  amoufU  of  the  debt,) 
of  the  Bud  note,  &c. ;  and  if  he  shall  not  recover  so  much  as,  &c.,  then  it  shall  and  may 
be  lawful  for  him  to  retain  what  sum  he  shall  recover  and  receive  less  than,  &c.,  in  his 

own  hands,  towards  satisfaction  and  payment  of  the  said  sum  of so  above  mentioned 

to  be  due  from  the  said  A.  B.  to  the  said  C.  D.    And  next  after  the  said  sum  of so 

dae  as  aforesaid,  shall  be  fully  recovered  and  received  by,  and  retained  in  the  hands  of, 
the  said  C.  D.,  it  shall  be  lawful  for,  and  it  is  agreed  by  and  between  the  said  A.  B.  and 
G.  D.,  that  the  said  C.  D.  may  retain  in  his  hands  the  full  charges  and  expenses  which 
he,  the  said  C.  D.,  shall  have  been  put  to,  in  the  recovery  or  receiving  the  said  sum  of 

(the  amount  due  on  the  note,)  or  such  part  thereof  as  he  shall  receive,  and  then 

return  to  the  said  A.  B.,  his,  &q,,  tne  residue  of  the  said  sum  of which  he,  the  said 

C.  D.,  shall  receive  over  and  above  the  amount  of  the  said  sum  of so  due  to  the  said 

.C.  D.,  and  his  charges  as  above.  [Add  a  letter  of  attorney  afid  covenant^  ihat  he  has  fwi 
rdeated  nor  vnll  rdSast  the  note,  nor  discharge  any  actional 

22.  Bill  of  sale  of  chattels. 

Possession  is  essential  to  a  lien  upon  corporeal  chattels.   6  B.  398. 

Delivery  may  be  made  in  a  Yery  slight  manner,  as  where  one  buys  goods  in  a 
room,  the  receipt  of  the  key  is  sufficient.   1  Y.  529.   17  S.  &  R.  99. 

An  agreement  to  sell  an  unfinished  chattel,  to  be  delivered  at  a  future  time,  does 
not  pass  a  present  properly.  4  R.  260.   4  W.  121.   5  Ibid.  201. 

23.    OomfON  FORM  OF  BILL  OF  8ALB. 

Know  all  hen  by  these  presents,  that  I,  A.  B.,  of ,  merchant,  for  and  in  con- 

rideration  of  the  sum  of dollars,  to  me  in  hand  paid  by  G.  D.,  of  the  same  place,  at 

and  before  the  ensealing  and  delivery  of  these  presents,  the  receipt  whereof  is  hereby 
acknowledged,  have  barjKiained,  sold  and  deliverea,  and  by  these  presente  do  bargain,  sell 
and  deliver,  unto  the  said  C.  D.  [here  insert  the  goods  sold.]  To  have  and  to  hold  the 
said  [goods]  unto  the  said  0.  D.,  his  executors,  i^inistrators  and  assigns,  to  his  and 
their  own  proper  use,  benefit  and  behoof  for  ever.  And  I,  the  said  A.  B.,  my  heirs, 
executors  and  administrators,  the  bargained  premises  unto  the  said  0.  D.,  his  executors, 
administrators  and  assigns,  from  and  against  all  person  and  persons  whomsoever,  shall 
and  will  warrant  and  for  ever  defend  by  these  presente.    In  witness  whereof,  &c. 

24.  Definition  of  a  bond. 

A  bond  is  a  deed  or  obligatory  instrument  in  writing,  whereby  one  doth  bind 
himself  and  his  heirs,  executors  and  administrators,  to  another  to  pay  a  sum  of 
money,  or  to  do  some  other  act,  as  to  make  a  release,  surrender  an  estate  for  quiet 
enjoyment,  to  stand  to  an  award,  saye  harmless,  perform  a  will,  or  the  like.  It  con- 
tains an  obligation  with  a  penalty;  and  a  condition  which  expressly  mentions  what 
money  is  to  be  paid  or  other  things  to  be  performed,  and  the  limited  time  for  the 
performance  thereof;  for  which  the  obligation  is  personally  binding.  2  Bl.  Com.  339. 

A  bond  may  be  executed  with  or  without  warrant  to  confess  judgment. 

25.  OOMKON  FORM  OF  A  BOND  AND  WARRANT. 

Know  all  kxn  by  these  presents,  that  [I,  A.  B.,  of  the  city  of  Philadelphia,  mer- 
dumt,  am]  held  ana  firmly  Dound  unto  [0.  D.,  of  the  city  of  Philadelphia  aforesaid, 
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erooer,]  in  the  sum  of  [- — -  dollars,]  lawfal  money  of  the  United  States  of  America,  to 
be  paid  to  the  said  [0.  D.,  his]  certain  attorney,  executors,  administrators  or  assigns.  To 
which  payment  well  and  truly  to  be  made,  [I  bind  myself,  my]  heirs,  executors  and 
administrators,  firmly  by  these  presents.  Sealed  with  fmy]  seal.  Dateid  Hie  —  day 
of ,  in  the  year  of  our  Lord  one  thousand  eight  hundred  and  sixty. 

Thb  condition  of  this  obligation  is  such,  That  if  the  above  bounden  [A.  B.,  his] 
heirs,  executors,  administrators  or  any  of  them,  shall  and  do  well  and  truly  pay,  or  caose 
to  be  paid  unto  the  above-named  FC.  D.,  his]  certain  attorney,  executors^  aoministraton 

or  assigns,  the  just  sum  of  [ dollars,  sucb  as  aforesaid,  within  one  year  from  the  date 

hereof,  with  lawful  interest  for  the  same,]  without  any  fraud  or  further  delay,  then  the 
above  obligation  to  be  void,  or  else  to  be  and  remain  in  full  force  and  virtue. 

Sealed  and  delivered  in }  [A.  B.]     [sial.] 

the  presence  of  f 

[E.  F.l 

To  [£.  F.,]  Esauire,  attorney  of  the  Ooort  of  Common  Pleas  at  [Philadelphia,]  in  the 

county  of  [Philadelphia,]  in  the  state  of  [Pennsylvania,]  or  to  any  other  attorney  of 

the  said  court,  or  of  any  other  court  there  or  elsewhere. 

Whereas,  [I,  A.  B.,  of  the  city  of  Philadelphia,  merchant,!  in  and  by  a  certain  obliga- 
tion bearing  even  date  herewith,  do  stand  bound  unto  [G.  v.,  of  the  siud  ei^i'erooef,] 

in  the  sum  of  [ dollars]  lawful  money  of  the  United  States  of  America,  oonditicDea 

for  the  payment  of  [ dollars,  such  as  aforesaid,  within  one  year  horn  the  date 

thereof,  with  lavrful  interest  for  the  same.]  These  are  to  desire  and  authorize  jou,  or  any 
of  you,  to  appear  for  [me,  my]  heirs,  executors  or  administrators,  in  the  aaid  court  or 
elsewhere,  in  an  action  of  debt  tiiere  or  elsewhere  brought,  or  to  be  brought^  agunst  [me, 
my]  heirs,  executors  or  administrators,  at  the  suit  of  the  said  [G.  D.,  his]  execaton, 
administrators  or  assigns,  on  the  said  obligation,  as  of  any  term  or  time  past,  present,  or 
any  other  subsequent  term  or  time,  there  or  elsewhere  to  be  held,  and  confess  judgment 
thereupon  against  [me,  my]  heirs,  executors  or  administrators,  for  the  sum  of  [ dol- 
lars,] lawful  money  of  the  United  States  of  America,  debt,  besides  costs  of  suit,  by  iion  sum 
informcUus,  nihil  dicUj  or  otherwise,  as  to  you  shall  seem  meet ;  and  for  your  otr  any  of 
your  so  doing,  this  shall  be  your  sufficient  warrant  And  [I]  do  hereby,  for  [myself,  mj\ 
heirs,  executors  and  administrators,  remise,  release  and  for  ever  quit  clfdm  unto  the  said 
[G.  D.,  his]  certain  attorney,  executors,  administrators  and  assigns,  all  and  all  maDoer 
of  error  and  errors,  misprisions,  misen tries,  defects  and  imperfections  whatever  in  the 
entering  of  the  said  judgment,  or  any  process  or  proceedings  thereon,  or  thereto,  or  any 
wise  touching  or  concerning  the  same.    In  witness  whereof,  I  have  hereunto  set  my 

hand  and  seiu  the  — ^-  day  of ,  in  the  year  of  our  Lord  one  thousand  eight  hundred 

and  sixty.  [A.  B.J     [seal.] 

Sealed  and  delivered  in  ) 
the  presence  of  j 

[E.  F.l 

Bonds  fihonld  be  so  written  and  executed  that  the  warrant  can  be  detached  from 
the  bond  for  the  purpose  of  being  filed  in  the  proper  office,  when  the  obligee  or 
assignee  of  the  bond  desires  to  enter  judgment  against  the  obligor. 

26.    A  BOND  TO  INnSMNIIT  ONE  WHO  INDORSED  A  PROXISSORT  NOTE  FOR  ANOTHER. 

Know  all,  &c.    Whereas,  the  above-bounden  A.,  by  bill  or  note  under  his  hand,  dated 

the,  Soc.,  hath  promised  to  pay  unto  G.,  or  order,  six  months  after  date,  the  sum  of , 

with  interest  tnereon  till  paid :  and  whereas  the  above-named  B.,  at  the  request,  and  for 
the  only  debt  of  the  said  A.,  hath  indorsed  the  said  recited  bill  or  note,  and  is  thereby 

become  char^able  with  and  for  payment  of  the  said  sum  of and  interest,  at  the  time 

therein  mentioned,  as  hj  the  said  bill  and  the  indorsement  thereupon  may  appear :  Now 
the  condition,  &c.,  that  if  the  said  A.,  his  executors  or  administrators,  do,  and  shall,  well 
and  truly  pay  the  said  sum  of  —  for  which  the  said  note  is  so  given,  and  the  interest 
thereof,  on  the  day  of  payment  therein  mentioned,  and  in  full  discharge  thereof,  and 
therefrom,  and  from  all  actions,  suits,  charges,  payments  and  damages  by  reason  thereof, 
shall  and  do,  at  all  times,  well  and  sufficiently,  save  harmless,  and^eep  indemnified  the 
said  B.,  his  heirs,  executors  and  administrators,  and  every  of  Uiem,  tlien,  Ac. 

27.    A  BOND  TO  SAVE  HARMLESS  FROM  PATINO  RENT  WHERE  THE  TITLE  IS  IN  QUESTION. 

The  condition,  &o.  :  That  whereas  there  is  a  suit  depending  between  the  above-boundea 
R.  G.,  and  others,  touching  the  right  and  interest  in  tne  now  dwelling-house  of  the  abof e- 
named  J.  F.,  situate,  &o. :  and  whereas  the  said  J.  F.  hath  agreed  to  pay  a  rent  of  the 
aame  house  to  the  said  R.  G.,  which  is  to  pay  the  sum  of  -r—  yMrly>  as  the  same  shall 
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grow  due:  if,  therefbre,  the  said  R.  C,  his,  Ac.,  do,  and  shall  well  and  truly  pay,  or  cause 
to  be  paid,  unto  the  said  J.  F.,iii8  executors,  administrators  or  assigns,  all  such  rent,  sum 
and  isiiins  of  money,  charges  and  damages,  whatsoever,  as  shall,  by  due  proceedings  in 
law,  be  adjulged  or  decreed  against  him,  the  saidf  J.  F.,  his,  &c.,  and  all  other  oosto  and 
damages  whatsoever,  which  he,  the  said  J.  F.,  shall  sustain,  or  be  at,  by  reason  of  any 
action,  suit  or  forfeiture  whatsoever,  which  shall  or  may  happen,  or  be  to  the  said  J.  F., 
his  executors,  administrators  or  assigns,  by  reason  of  paying  the  said  rent,  or  any  part 
thereof^  to  the  siud  R.  C,  his  executors,  a(uninistrators  or  assigns,  then,  A«. 

28.  The  condition  or  a  bond  for  the  patxent  of  an  annuity  during  life. 

Whereas,  the  above-boonden  T.  T.,  on  the  day  of  the  date  of  the  above-written  obli* 
gation,  hath  had  and  received  to  his  own  use,  of  and  from  the  above-named  J.  P.,  the  sum 
of  — — ,  the  receipt  whereof  he  doth  hereby  acknowledge,  in  consideration  whereof  he, 
the  said  T.  T.,  hath  agreed  to  pay  unto  the  said  J.  P.  one  annuity,  or  clear  yearly  sum 

of durins  his  natural  life,  to  be  paid  in  manner  hereinafter  mentioned : — Now,  the 

condition  of  this  obligation  is  such,  that  if  the  above-bounden  J.  P.,  his  heirs,  executors 
or  administrators,  or  any  of  them,  do  and  shall  yearly,  and  every  year,  during  the  natural 
life  of  the  above-named  J.  P.,  well  and  truly  pay,  or  cause  to  be  paid,  to  him,  the  said  J. 

P.,  or  his  assies,  the  clear  yearly  sum  of ^  lawful  money,  by  quarterly  payments,  on 

the  days  hereinidPler  limited  ana  appointed  therefor  (that  is  to  say),  on  the  first  day  of, 
Ac,  ill  each  year,  by  even  and  eaoal  portions,  the  first  payment  thereof  to  begin  and  be 

made  on next  ensuing,  the  oate  of  the  above-vrritten  obligation ;  then  this  obligation 

shall  be  void  and  of  no  effect:  but  if  default  shall  appear  to  ba  made  of,  or  in,  any  of  the 
said  quarterly  payments,  or  any  part  thereof,  on  any  or  either  of  the  said  days  on  which 
the  same  ought  to  be  paid  as  aforesaid,  then  the  same  shall  stand  and  remain  in  full  force 
and  virtae. 

29.  Refunding  bond. 

Know  all  men  by  these  presents,  that  we,  A.  B.,  of ,  leeatee  under  the  testament 

and  last  will  of  R.  S.,  deceiused,  and  C.  D.,  of ,  are  held  and  firmly  bound  unto  £.  F. 

and  O.  H.,  executors  of  the  said  R.  S.,  deceased,  in  the  sum  of dollars,  to  be  paid  to 

the  said  £.  F.  and  Q.  H.,  or  to  their  certfun  attorney,  executors,  administrators  or  assigns, 
to  which  payment  well  and  truly  to  be  made,  we  bind  ourselves  and  each  of  us  by  him- 
self, for  and  in  the  whole,  our  heirs,  executors  and  administrators,  and  every  of  them, 
firmly  by  these  presents.    Sealed  with  our  seals,  and  dated  the 

Whereas,  the  said  R.  S.,  by  his  said  last  will  and  testament,  bearing  date  the day 

of last  past,  did  pve  and  bequeath  unto  the  said  A.  B.,  a  certain  le^cy  of 

dollars,  [or  one  equal part  of  his  personal  estate  after  the  pjayment  of  his  debts(a)] 

as  by  Uie  said  in  part  recited  will,  duly  proved  and  remaining  in  the  register's  office  at 
appears. 

Now  the  oondition  of  this  obligation  is  such,  that  if  any  part  or  the  whole  of  the  said 
legacy  shall,  at  any  time  aft^r  payment  thereof  to  Uie  said  A.  B.,  appear  to  be  wanting  to 
discharge  any  debt  or  debts,  legacy  or  legacies,  which  the  said  executors  shall  not  have 
other  assets  to  pay,  then  and  in  such  case  if  the  said  A.  B.,  his  heirs,  executors  and  ad- 
ministrators, shall  and  do  return  the  said  legacy  or  such  part  thereof  as  shall  be  necessary 
for  the  payment  of  the  sud  debts,  or  the  payment  of  a  proportional  part  of  the  said 
legacies,  then  this  obligation  shall  be  void  and  of  none  effect,  or  else  shall  be  and  remain 
in  full  force  and  virtue. 

Distributees  and  legatees  are  required  to  give  security,  to  be  approved  of  by  the 
orphans'  court  having  jurisdiction,  before  they  are  entitled  to  their  distributive 
shares  or  legacies.  Act  of  1834,  §  45,  52.  Purd.  802-3. 

30.    To  THE  COUNTY  FOR  A  BASTARD  CHILD. 

Know  all  ven  by  these  presents,  that  we,  A.  B.  and  F.  G.,  of  the  tovmship  of  B ,  in 

the  county  of  Somerset,  ana  state  of  Pennsylvania,  are  held  and  firmly  bound  unto  L.  M. 
and  N.  0.,  overseers  of  the  poor  of  the  county  aforesaid,  for  the  time  being,  in  the  just 
and  full  sum  of  three  bundled  dollars,  lawful  money  of  the  United  States,  to  be  paid  to 
the  said  overseers  of  the  poor,  or  to  either  of  them,  or  either  of  their  certain  attorneys, 
successors  or  assisns ;  to  which  payment,  well  and  truly  to  be  made,  we  bind  ourselves 
jointly  and  severafiy,  our  heirs,  executors  and  administrators,  and  every  of  them,  firmly 
by  these  presents.  Sealed  with  our  seals,  and  dated  the day  of ,  in  the  year,  &c. 

The  condition  of  this  obligation  is  such,  that  whereas  M.  W.,  of  the  township  of  T , 

in  the  county  aforesaid,  single  woman,  is  now  pregnant  with  child,  [or  hath  lately  been 

(a)  In  this  latter  case  the  bond  must  be  given  in  double  the  sum  which  the/person 
thinE  himself  entitled  to.  Digitized  by  vJOO 
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delivered  of  a  male  bastard  child,  in  the  township  aforesaidJ  and  hath  chan^  the  ^di 
A.  6.  with  being  the  father  thereof.  Jf  thertfort  the  said  A.  B.  shall  and  do,  from  tini^ 
to  time,  and  at  ail  times  hereafter,  well  and  sufficiently  save,  defend,  keep  harmlaas,  and 
indemnified,  the  said  L.  M.  and  N.  0.,  and  their  successors,  overseers  of  the  poor  of  the 
said  county  for  the  time  being,  and  also  all  the  inhabitants  thereof,  of  and  from  all 
expenses,  costs,  charges  and  damages  whatsoever  which  shall,  or  maj^  hereafter  happen 
or  accrue,  for  or  by  reason  or  means  of  the  birth,  maintenance,  education  or  bringing  no 
of  the  said  child,  [or  of  such  child  or  children  wherewith  the  said  M.  W.  now  goeth,}  ana 
of  and  from  all  actions,  suits,  troubles  and  demands  whatsoever,  touching  or  concerning 
the  same,  then  this  obligation  to  be  void,  or  else  to  be  and  remain  in  fuUforoe  and  virtoe. 

31.  Bonds,  how  to  be  assigned. 

Bonds  may  be  assigned ;  the  assignment  must  be  under  seal,  and  in  the  presence 
of  two  or  more  witnesses.  Assignee  may  sue  in  his  own  name.  Assignor's  power 
to  release  ceases  after  assignment.   Act  28  May  1715.   Pnrd.  112. 

The  assignee  take  the  bond  subject  to  every  defalcation  which  tbe  obligor  had 
against  the  obligee  at  the  time  of  the  assignment,  or  notice  of  the  assignment  1  D. 
23.   2  Ibid.  49.  2  Y.  23.  6  Binn.  232.  4  S.  &  R.  177.   1  R.  277.   5  W.  161. 

The  assignee  should  give  notice  of  the  assignment  to  the  obligor.  2  D.  49,  50. . 

A  lapse  of  twenty  years  creates  a  presumption  of  payment,  if  no  interest  has  been 
paid  in  the  mean  time  ]  but  if  the  period  be  shorter  than  twenty  years,  the  presump- 
tion must  be  supported  by  circumstances.  2  W.  C.  C.  323.  9  S.  &  R.  379.  1  T. 
344,  584. 

32.  Assign MKNT  of  a  Boxn  bt  indorssmint. 

Know  all  men  by  these  presents,  that  I,  the  within-^iamed  A.  B.,  for  and  m  ooii* 

sideration  of  the  sum  of to  me  in  hand  paid  by  C.  D.,  of ,  at  or  before  the  sealaw 

of  these  presents,  the  receipt  whereof  is  herebv  acknowledged,  have  granted,  bargaineda 
sold,  assigned,  transferred  and  set  over,  and  by  these  presents  do  ^rant,  bargain,  sell, 
assign,  tijansfer  and  set  over  unto  the  said  C.  D.,  his  executors,  administrators  or  assi^^ 

the  within-written  bond  or  obligation,  and  the  sum  of mentioned  in  the  condition 

thereof,  together  with  all  interest  due  and  to  grow  due  for  the  same,  and  all  my  right, 
title,  interest,  claim  and  demand  whatsoever,  oC  in  and  to  the  same.  And  I  authoriie 
the  said  C.  D.  in  my  name  to  demand,  sue  for,  receive,  have,  hold  and  enjoy  the  said  mm 

of and  interest,  to  his  own  use  absolutely  forever.    In  witness,  &c. 

A.  B.    [siAX.] 

33.  A  SHORT  form  for  THl  SAKE. 

I,  A.  B.,  do  hereby  assign  and  set  over  all  my  ri^t,  title,  clum,  interest,  property  and 
demand  whatsoever,  in  and  to  the  within  bond  [or  bill]  unto  C.  D.,  for  value  received. 
Witness  my  hand  and  seal,  the day  of .  A.  B.    [seal.] 

34  Short  form  where  the  assignor  is  liable. 

For  value  rbceivei>,*I  do  assign  and  set  over.the  within  obligation,  and  all  moneja 
due  thereon,  unto  A.  6.,  his  executors,  administrators  or  assies,  herebv  guarantying 
the  payment  thereof,  in  case  of  default  being  made  by  the  withm<«amed  0.  S.  Witness 
my  hand  and  seal,  &c. 

35.  Where  the  assignor  is  not  liable. 

For  value  receivbb,  I  do  assign  and  set  over  the  within  obligation,  and  all  moneys 
due  thereon,  unto  A.  B.,  his  executors,  administrators  or  assigns,  not  holding  myself  liable 
for  the  payment  of  the  same ;  the  losses,  if  any,  and  the  recovery  thereof  to  be  wholly  at 
the  risk  of  the  said  A.  B.    Witness  my  hand  and  seal,  &c. 

[There  must  be  two  subscribing  wUnesses  to  either  of  the  fbreeoing  assignmeots,  to 
authorize  the  assignee  to  brin^  suit  in  his  own  name :  if  the  bond  be  not  assigned  in  tbe 
presence  of  two  subscribing  witnesses,  as  prescribed  by  the  act  of  assembly,  suit  mast  bs 
brought  in  the  name  of  the  original  obligee,  for  the  use  of  the  assignee.] 

36.  DsiTNrnoN  ov  dbxdb. 

A  deed  is  an  instrument  in  writing  on  parchment,  or  paper,  and  wnder  teal^ 
containing  some  conveyance,  contract,  bargam  or  agreement  between  the  parties 
thereto ;  and  it  consists  of  three  principal  points,  tmitng,  sealing  and  ddnervsg. 
2  BL  Com.  295.  r        r    n       »  -ar      ^        , 

Digitized  by^ 
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Ti  should  be  recorded  within  six  months.   Act  18  March  1775.  Pnrd.  821.   2 
B.  497.  4B.  140. 

37.  CoKMON  roBx  or  a  dud. 

Tkis  ixdsntubb,  made  the day  of ,  in  the  year  of  oar  Lord  one  thousand 

eipht  faandred  and  — ,  between  J.  D.,  of  the  city  of  Philadelphia,  grocer,  and  C,  his 
wife,  of  the  one  part,  and  £.  F.,  of  the  said  city,  turner,  of  the  other  part,  witnesseth, 
tiiat  the  said  J.  D.,  and  C,  his  wife,  for  and  in  consideration  of  the  sum  of  ^—  dollars, 
kwfal  money  of  the  United  States  of  America,  unto  them  well  and  truly  paid  by  the 
said  E.  F.,  at  and  before  the  sealing  and  deliyery  of  these  presents,  the  receiot  whereof 
is  hereby  aeknowledged,  haye  granted,  bargamed,  sold,  aliened,  enfeofTed,  released 
and  confirmed,  and  by  these  presents  do  grant,  barj;ain,  sell,  alien,  enfeoff,  release  and 
confirm,  ante  the  said  £.  F.,  and  to  his  heirs  and  assigns,  all  that  certain  two-story  brick 

messuage  or  tenement,  and  lot  or  piece  of  ground  thereunto  belonging,  situate  on  the 

side  of  — *  street,  in  the  said  city  of  Philaaelphia,  beginning  at  the  distance  of feet 

from  the side  of street,  and  extending^  thence  —  in  front  or  breadth  on  — 

street feet,  and  continuing  of  that  breadth  m  leneth  or  depth feet,  bounded  on 

the by  ground  now  or  late  of  A.  B.,  on  the by  a  lot  late  of  the  said  A.  B.,  on 

the  — ^  by  a  oertun  small  lot,  and  on  the  —  by  the  said  — — -  street ;  being  the  same 
premises  yvnieh  S.  R.,  of  the  said  city,  grocer,  and  W.,  his  wife,  by  indenture  bearine 

date  the day  of ,  Anno  Domini  one  thousand  eight  hundred  and  -^— ;  intended 

to  be  recorded,  {or,  recorded  in  the  oflSce  for  recording  d^ds,  &c.,  for  the  city  and  county 

of  Philadelphia,  in  deed  book  ,  No.  ,  page ,  &c.,  as  the  case  may  be,) 

granted  and  conyeyed  to  the  said  J.  D.,  in  fee,  suDJect  to  the  payment  of  a  yearly  rent, 
diarge  or  sum  of  -^»  Spanish  siWer  milled  dollars,  in  half-yearly  payments,  without 
dedaction  for  taxes,  ftc.,  as  by  the  said  recited  indenture  fully  appears ;  together  with  all 
and  singular  the  improyements,  ways,  waters,  watercourses,  ri^nts,  liberties,  privileges, 
hereditaments  and  appurtenances  woatsoeyer  thereunto  belonging,  or  in  anywise  apper^ 
tuning,  and  the  reversions  and  remainders,  rents,  issues  and  profits  thereof,  and  all  the 
estate,  right,  title,  interest,  property,  claim  and  demand  whatsoever  of  them  the  said  J. 
D.,  and  W .  his  wife,  in  law,  equity  or  otherwise  howsoeyer,  of,  in  and  to  the  same  and 
every  part  thereof;  to  have  and  to  hold  the  said  two-story  brick  messuage  or  tenement,  and 
lot  of  groaod  above  described,  hereditamente  and  premises  hereby  eranted  or  mentioned, 
and  intended  so  to  be,  with  the  appurtenances,  unto  the  said  £.  F.,liis  heirs  and  assigns, 
to  and  for  the  only  proper  use  ana  behoof  of  the  said  £.  F.,  his  heirs  and  assigns,  forever ; 
nnder  and  subject  to  the  payment  of  the  aforesaid  yearly  rent^harge,  or  sum  of  -— » 
dollars,  in  half-yearly  payments,  as  the  same  shall  hereafter  grow  due  and  payable,  clear 
of  taxes,  Ac.  And  the  said  J.  D.,  for«  himself^  his  heirs,  executors  and  administrators,  doth 
by  these  presento  covenant  and  agree  to  and  with  the  said  £.  F.,  his  heirs  and  assigns,  that 
the  he  said  J.  D.,  and  his  heirs,  ul  and  singular,  the  hereditamente  and  premises  hereby 
granted  with  the  appurtenances  unto  the  said  £.  F.,  his  heirs  and  assigns,  against  him 
the  said  J.  D.,  and  his  heirs,  and  against  all  and  every  other  person  or  persons  whomso- 
ever  lawfully  claiming,  or  to  claim  the  same  by,  from  or  under  him,  them  or  any  of  them, 
shall  and  will,  subject  as  aforesaid,  warrant,  and  forever  defend,  by  these  presents.  In 
witness  whereof,  the  said  parties  have  hereunto  interchangeably  set  their  hands  and  seals, 
dated  the  day  and  year  first  aboye  vrritten. 

38.  Ground-bent  died. 

This  iNDENniRk,  made  the  [sixth]  day  of  [June,]  in  the  year  of  our  Lord  one  thousand 
ei|^t  hundred  and  [sixty,]  between  [A.  B.,  of  the  county  of  Bucks,  stete  of  Pennsyl- 
Tania,  farmer,]  of  the  one  part,  and  [0.  D.,  of  the  county  of  Dauphin,  of  the  same  state, 
tanner,]  of  the  other  part,  witnesseth,  that  the  said  FA.'  B.,]  as  well  for  and  in  oonsidera- 
tkm  of  the  sum  of  ono  dollar,  lawful  money,  unto  [him,]  at  or  before  the  sealing  and 
delivery  hereof,  by  the  said  [0.  D.]  well  and  truly  paid,  the  receipt  whereof  is  hereby 
acknowledged,  as  of  the  payment  of  the  yearly  rent  and  taxes,  and  performance  of 
the  oovenante  and  agreemente  hereinafter  mentioned,  which,  on  the  part  of  the  said 
fC.  D.,]  his  heirs  and  assises,  is  and  are  to  be  paid  and  performed,  [have]  granted, 
bargained,  sold,  aliened,  enfeoffed,  released  and  confirmed,  and  by  these  presents  [do] 
;rant,  bargain,  sell,  alien,  enfeoff,  release  and  confirm,  unto  the  said  [0.  D.,]  all  that 
certain  lot  or  piece  of  ground  [Here  describe  correctly  the  property.]  Together  with  all 
•nd  sin^lar  the  [improvements,]  ways,  streete,  alleys,  passages,  waters,  watercourses, 
righto,  bberties,  privileges,  hereditamente  and  appurtenances  whatsoever  unto  the  said 
hereby  granted  premises  belonging,  or  in  anywise  apperteining,  and  the  reversions 
ajid  remainders  tnereof :  to  have  and  to  hold  the  said  described  lot  or  piece  of  ground, 
dereditamente  and  premises,  hereby  granted,  with  the  appurtenances,  unto  tne  said 
*C.  D.,J  his  heirs  and  assigns,  to  the  only  proper  use  and  behoof  of  the  said  |C.  D.,| 
his  heirs  and  assigns,  forever:  yielding  and  paying  therefor  and  thereout,  unto  the 
ttad   [A.  B.,]   his  heirs  and  assigns,  3ie  yearly  rent  or  sum  of  [twenty  dollars,] 
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lawful  money  of  the  United  States  of  America,  in  [half]  yearly  payments,  on  the  [first] 
dajr  of  [January  and  July,]  in  every  year  hereafler,  forever,  without  any  deduction,  defiu- 
cation  or  abatement  for  any  taxes,  charges  or  assessments  whatsoever,  to  be  assesised,  at 
well  on  the  said  hereby  granted  lot  as  on  the  said  yearly  rent,  hereby  and  thereout  reserved, 
the  first  [half]  yearly  payment  thereof  to  be  made  on  the  [first]  day  of  [January  J  one  tboa- 
sand  eight  hundred  and  [sixty.]  And  on  default  of  paying  the  said  yearly  rent,  on  the 
days  and  times  and  in  manner  aforesaid,  it  shall  and  may  be  lawful  for  the  said  [A  B.}, 
his  heirs  and  assij^ns,  to  enter  into  and  upon  the  said  hereby  granted  premises,  or  any 
part  thereof,  and  mto  the  buildings  thereon  [erected  or]  to  be  erected,  and  to  distnin  for 
the  said  yearly  rent  so  in  arrear  and  unpaid,  and  to  proceed  with  and  sell  such  distramed 
goods  and  effects,  according  to  the  usual  course  of  distresses  for  rent-charges.  But  if  8itf> 
ficient  distress  cannot  be  found  upon  the  said  hereby  granted  premises,  to  satisfy  ^e  said 
yearly  rent  in  arrear,  and  the  charges  of  levyinj^  the  same,  then  and  in  such  case,  it  shall 
.  and  may  be  lawful  for  the  said  [A.  B.,]  his  heirs  and  assigns,  Into  and  upon  the  sud 
hereby  granted  lot,  and  all  improvements,  wholly  to  re-enter,  and  the  same  to  have  again, 
repossess  and  enjoy,  as  in  his  and  their  first  and  K>rmer  estate,  and  title  in  the  same,  and  ae 
though  this  indenture  had  never  been  made.  And  the  said  [C.  D.,]  for  himself^  his  faein^ 
executors,  administrators  and  assigns,  doth  covenant,  promise  and  a^^ree,  to  and  with  the 
said  [A.  B.,]  his  heirs  and  assigns,  by  these  presents,  that  he,  the  said  [0.  D.J  his  hein 
and  assigns,  shall  and  will  well  and  truly  pay,  or  cause  to  be  paid  to  the  said  [A.  B^]  his 
heirs  and  assigns,  the  aforesaid  yearly  rent,  or  sum  of  [twenty  dollars,]  lawful  siItst 
money  aforesaid,  on  the  days  and  times  hereinbefore  mentioned  and  appointed  for  pay- 
ment thereof,  without  any  deduction,  defalcation  or  abatement  for  any  taxes,  charges  or 
assessments  whatsoever ;  it  being  the  express  agreement  of  the  said  parties,  that  the  said 

10.  D.,]  his  heirs  and  assigns,  shall  pay  all  taxes  whatsoever,  that  shall  hereafter  be  laid, 
evied  or  assessed,  by  virtue  of  any  laws  whatever,  as  well  on  the  said  hereby  granted  lot 
and  buildines  thereon  [erected  orj  to  be  erected,  as  on  the  said  yearly  rent  now  charged 
thereon.  Also,  that  the  said  [0.  D.,1  his  heirs  or  assigns,  shall  and  will,  within  [two  years] 
from  the  date  hereof,  erect  and  build  on  the  said  hereby  granted  lot,  [a  eood  three-story 
brick  house,  ]of  sufficient  value  to  secure  the  said  yearly  rent  hereby  reserved.  [And  further 
the  said  [CD.]  doth  hereby  for  himself,  his  heirs,  executors,  administrators  and  assips, 
expressly  waive,  relinquish  and  dispense  unto  the  said  [A.  B.,J  his  heirs,  executors,  a&i- 
nistrators  and  assigns,  all  and  every  provisions  and  provision  m  the  act  of  assembly  of  the 
commonwealth  of  Pennsylvania,  passed  on  the  ninth  day  of  April,  a.  d.  1849,  entitled  **  an 
act  to  exempt  property  to  the  value  of  three  hundred  dollars  nrom  levy  and  sale  on  execu- 
tion and  distress  tor  rent,''  so  far  as  the  same  may  exempt  the  said  nereby  eranted  lo^ 
and  any  part  thereof,  from  levy  and  sale,  b}[  virtue  of  any  writ  of  execution  tnat  may  be 
issued  upon  any  judgment  that  may  be  obtained  or  entered  in  any  action  for  the  reooveiT 
of  the  rent  hereby  reserved,  or  hereby  covenanted  to  be  paid,  and.  of  any  arrears  thereof, 
and  of  the  costs  of  such  action  and  execution ;  so  that  it  shall  be  lawful  for  the  said  [A 
B.,1  his  heirs,  executors,  administrators  or  assigns,  to  proceed  by  execution,  to  levy  upon 
and  sell  the  said  hereby  granted  lot  of  ground,  and  every  part  thereof,  with  the  build- 
ings and  improvements  as  aforesaid,  in  the  same  manner  and  to  the  same  extent*  and  to 
the  same  effect,  to  all  intents  and  purposes,  as  if  the  said  act  of  assembly  had  not  been 
passed.]  Provided  altDays^  nevertheless,  that  if  the  said  [G.  D.,]  his  heirs  or  assi^ps,  shall 
and  do  at  any  time,  pay  or  cause  to  be  paid  to  the  said  [A.  B.,j  his  hmrs  or  asaigns,  the 
sum  of  [four  hundred  dollars,]  lawful  money  as  aforesaid,  and  the  arrearara  of  the  said 
yearly  rent,  to  the  time  of  such  payment,  then  the  same  shall  forever  thereuUr  cease  and 
be  extinguished,  and  the  covenant  for  payment  thereof  shall  become  yoid ;  and  then  he^ 
the  said  [A.  B.,]  his  heirs  or  assigns,  snail  and  will,  at  the  proper  costs  and  charges  in 
the  law  of  the  said  grantee,  [his]  heirs  or  assigns,  seal  and  execute  a  suflicient  release 
and  discharge  of  the  said  yearly  rent,  hereb]^  reserved  to  the  said  [A.  6.,]  his  hmrs  and 
assigns,  forever,  anything  hereinbefore  contained  to  the  contrary  thereof  notwithstanding 
And  the  said  [A.  B.,]  for  himself,  his  heirs,  executors  and  administrators,  doth  covenant^ 
promise  and  affree,  to  and  with  the  said  [C.  D.,]  his  heirs  and  assigns,  by  these  presents,  thai 
ne,  the  said  [U.  D.,]  his  heirs  and  assigns,  paying  the  said  yearly  rent,  or  extineuishing  the 
same,  and  taxes,  and  nerfbrming  the  covenants  and  agreements  aforesaid,  sh2l  and  may, 
at  all  times  hereafter  forever,  freely,  peaceably  and  quietly,  have,  hold  and  enjoy,  all  and 
singular  the  premises  hereby  granted,  with  the  appurtenances,  and  receive  and  toke  the 
rents  and  profits  thereof,  without  any  molestation,  interruption  or  eviction,  of  [him,]  the 
said  [A.  B.,1  or  his  heirs,  or  of  anjr  other  person  or  persons  whomsoever,  lawfully  claiming 
or  to  claim,  oy,  from  or  under,  [him,]  them  or  any  of  them,  or  by  or  with  [his,]  their  or 
any  of  their  act,  means,  consent  or  procurement.  In  witness  wnereof^  the  said  parties 
have  interchangeably  set  their  hands  and  seals  hereunto.  Dated  the  day  and  year  first 
above  written.  A.  B.    [sial.] 

Sealed  and  delivered  in )  .      ^*  ^*    fssiL.] 

the  presence  of  us,     J 

Digitized  by  VjVjVjy  IC 
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39.  Gbakt  of  a  sight  or  wat. 

This  ikdenturb,  made,  Soe.,  between  A.  B.,  of,  Ac,,  [the  mntor,]  of  the  one  part,  and 
C.  D.,  of,  &c.,  [the  grantee^]  of  the  other  part,  witnessetb,  that  in  consideration  of  $■ — - 
paid  to  the  said  A.  B.  by  the  said  0.  D.,  the  receipt  whereof  is  acknowledged  bj  these 
presents,  the  said  A.  B.,  for  himself,  his  heirs  and  assigns,  covenants  and  grants,  with 
and  to  the  said  0.  D.,  hb  heirs  and  assigns,  that  it  shall  be  lawful  for  the  said  G.  D., 
his  heirs  and  assigns,  and  their  agents  and  servants,  and  the  tenants  and  occapiers 
far  the  time  being,  of  the  messuage  and  farm  of  the  said  C.  D.,  called,  Soc.,  hereinafter 
meotioned,  and  tSl  and  every  other  person  and  persons  for  his  and  their  respective 
benefit  and  advantage,  from  time  to  time,  and  at  all  times  forever  hereafter,  at  his 
and  their  respective  will  and  pleasure,  by  night  and  by  day,  and  for  all  purposes,  to 
go,  return,  pass  and  repass,  with  horses,  carts,  wagons  and  other  carriages,  tadeir^or 
nnladen,  and  also  to  drive  cattie  and  other  beasts  on,  through,  along  and  over  a  certain 
road  or  way,  lately  formed  and  fenced  off  by  the  said  A.  B.,  out  of,  and  from  and  inter- 
leeting  certain  closes  or  fields,  called,  Ac. ,  in  M ,  in  the  county  of ,  belong- 
ing to  him,  the  said  A.  B.,  and  which  sud  road  or  way  is  the  width  of  fourteen  feet  or 
tfamaboots,  and  leads  from  the  turnpike-road  or  public  highway,  opposite  or  adjacent  t6 

the  said  messuage  and  farm  of  the  said  C.  D.,  called,  Ac,  m  the  town  of aforesaid, 

unto  and  tovrards  a  certain  road  or  lane  communicating  with  the  farm  and  lands  of  the  said 

C.  D.,  called,  &c.,  in  the  town  of ,  in  the  same  county  of,  &c.,  which  same  road  or 

way,  the  right  or  liberty  of  passing  over  which  is  hereby  granted,  and  the  course  and 
direction  thereof,  are  more  particularly  described  in  a  map  or  plan  indorsed  on  these  pre- 
tents ;  and  that  it  shall  be  lavrful  for  the  said  0.  D^  bis  neirs  and  assigns,  to  make  and 
lay  caoaeways,  or  otherwise  to  repair  and  amend  the  same  as  there  shall  be  occasion. 

40.    GraNTU  COVXMANTS  to  USP  THS  WAT  IN  BSPAIR,  &G. 

Akd  the  said  0.  D.,  for  himself,  his  heirs  and  assigns,  hereby  covenants  with  the  said 
A  B.,  his  heirs  and  assigns,  that  he,  the  said  0.  D.,  bis  heirs  and  assigns,  will,  from  time 
to  time,  and  at  all  times  hereafter,  at  his  or  their  own  cost  and  expense,  repair  and 
amend,  and  keep  repaired  and  amended,  in  a  proper,  sulMtantial  and  workmanlike  man- 
ner, the  sud  road  or  way,  the  right  of  passing  in  and  over  which  is  hereby  granted,  and 
also  the  gate  erected  by  the  said  A.  B.  across  the  said  road,  at  the  northern  end  or  extre- 
mity thereof,  and  the  lock  and  fastening  belonging  thereto,  and  will,  from  time  to  time, 
and  at  all  times  hereafter,  at  the  like  cost  and  expense  of  the  said  C.  D.,  his  heirs  or 
assigns,  repair  and  renew  the  guieksei  hedge  and  fence  lately  tAanted  by  the  said  A.  B.  on 
hoik  tides  of  the  said  road  or  way;  and  also  that  he,  the  said  0.  D.,  his  heirs  or  assigns, 
tad  his  and  their  agento  and  servants,  and  the  tenants  and  occupiers  for  the  time  being 
of  tiie  said  messuage  and  farm  called,  &c.,  usine  the  said  road  or  way,  will,  from  time  to 
time,  and  at  all  times,  immediately  after  he  or  they  shall  have  used  and  passed  through 
the  sud  gate,  shut  and  lock  the  same.    In  witness,  &o. 

41.  Dbfinition  op  dowkb. 

Bower  is  the  widoVs  right  in  an  estate  of  inheritance  of  her  husband  after  his 
death.  It  consists  of  one-third  part  ^of  all  the  lands  and  tenements  whereof  the 
husband  was  seised  at  any  time  during  the  coverture,  to  hold  to  herself  for  the 
term  of  her  natural  life.  2  Bl.  Com.  129.  Widow's  share  of  the  intestete's  estete 
is  in  lieu  of  dower.   Act  8  April  1883,  §  16.   Purd.  862. 

A  devise  or  bequest,  by  a  husband  to  his  wife,  of  any  portion  of  his  estete  or  pro- 
perty, is  in  lieu  and  bar  of  her  dower.  Act  8  April  1833,  §  11.  Purd.  362.  But 
she  may  elect  to  take  her  dower  in  his  real  estate,  and  her  share  of  his  personalty 
under  the  intestete  kws.  Purd.  362.  Widow  is  compelled  to  accept  such  devise 
or  bequest  in  lieu  of  dower,  or  to  waive  such  devise  or  bequest  and  take  her  dower. 
Act  29  March  1882,  §  85.  Purd.  362. 

42.    RiLIASS  OF  DOWSB. 

To  all  to  whom  these  presento  shall  come.  A.,  of,  &c.,  relict  of  B.,  late,  &o.,  sends,  greet- 
ing: Know  ye,  that  the  said  A.,  as  well  for  and  in  consideration  of  the  sum  of to  her 

n  nand,  at  or  before  -the  sealing  and  delivering  of  these  presento,  by  her  son  A.  B.,  of, 
4c.,  well  and  truly  paid,  the  receipt  whereof  the  said  A.  aoth  hereby  acknowledge,  and 
thereof  doth  acquit  and  discharge  the  said  A.  B.,  his  heirs,  executors  and  assigns,  for- 
ever;  and  for  the  love  and  affection  she  hath  to  her  said  son,  and  for  other  good  causes 
and  considerations,  her  thereunto  especially  moving,  she,  the  said  A.,  hath  granted,  re- 
alised, released  and  forever  quit-claimed,  and  by  these  presento  doth  fully  and  absolutely 
grant,  remise,  release  and  forever  ^uit-claim,  unto  the  said  A.  B.,  his  heirs  and  assigns, 
forever,  all  the  dower  and  thirds,  right  and  tiUe  of  dower  and  thirds,  and  all  other  right, 
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title,  interest,  claim  and  demand  whatsoever,  in  law  and  eqaity,  of  her,  the  said  A.,  ot, 
in,  and  to,  [a  certain  parcel  of  land,  &o.,  with  the  parcels,  and  how  it  descended  to  A. 
and  6., J  so  that  neither  she,  the  said  A.,  her  heirs,  executors  or  administrators,  nor  anj 
other  person  or  persons  for  her,  them  or  any  of  them,  shall  have,  claim,  challenge  or  d»> 
mand,  or  pretend  to  have,  claim,  challenge  or  demand,  any  dower  or  thirds,  or  any  odier 
right,  title,  claim  or  demand,  of,  in  or  to  the  said  premises,  but  thereof  and  therefroiB 
shall  be  utterly  debarred  and  ezclnded  forever  by  these  presents. 

Signed,  A.    [seal.] 

In  witness,  &o, 

D.  E. 

G.  H. 

43.  DiYOBCS. 

Divorces  are  of  two  kinds,  one  tocal,  tbe  other  partial ;  the  one  a  vinculo  mairu 
monii  [from  the  bond  of  matrimony] ;  the  other  a  mensa  et  thoro  [from  bed  and 
board].   1  Bl.  Com.  440.   Purd.  346. 

The  causes  of  divorce  firom  the  bond  of  matrimony,- are, — 1.  Lnpoteney  at  th« 
time  of  the  contract :  2.  Knowingly  entering  into  a  second  marriage :  3.  Adnlteiy: 
4.  Wilful  and  malicious  desertion  and  absence  from  the  habitation  of  the  other, 
without  a  reasonable  cause,  for  and  during  the  space  of  two  years :  5.  Cruel  and 
barbarous  treatment,  endangering  the  wife  s  life :  6.  Indignities  offered  to  her  per* 
son,  so  as  to  render  her  condition  intolerable,  and  life  burdensome^  and  thereby 
force  her  to  withdraw  from  her  house  and  family :  (a)  7.  Where  ihe  mamago  waa 
procured  by  fraud,  force  or  coercion,  and  has  not  been  subsequently  oonfiimed  by 
the  injured  party :  8.  Where  either  of  the  parties  has  been  convicted  of  felony, 
and  sentenced  to  an  imprisonment  for  a  term  exceeding  two  years :  9.  Cruel  and  bar- 
barous treatment  by  the  wife,  rendering  the  husband's  condition  intolerable  and  life 
burdensome :  10;  Personal  abuse,  or  such  conduct  on  the  part  of  either  husband 
and  wife,  as  to  render  the  condition  of  the  other  party  intolerable  and  life  burdensinne. 

The  acts  of  1817  and  1862  (Purd.  349, 1273\  also  allow  a  divorce  from  bed  and 
board,  for  the  3d,  5th  and  6th  causes,  and  allow  the  wife  such  alimony  as  hef 
husband's  circumstances  will  admit  of.  1  W.  263.  Alimony,  at  common  law,  is  thai 
allowance  which  is  made  to  a  woman  for  her  support  out  of  her  husband's  estate,  in 
case  of  divorce  from  bed  and  board.   1  Bl.  Com.  441. 

Marriages  within  the  prohibited  degrees  are  void,  and  the  courts  are  authoriied 
to  decree  such  marriages  to  be  null  and  void,  in  the  same  mode,  and  after  the  same 
proceedings  as  for  a  divorce.  Purd.  346-7. 

44.  Petition  or  libel  fob  divobcb,  ok  the  ground  of  dbsbbtion. 
To  the  Honorable,  Soc. 
The  libel  of  A.  6.,  or  A.  B.  by  her  next  friend,.  C.  D.,  respectfully  sboweth :  That  yoar 

libellant,  [petitioner,]  on  the day  of ,  1856,  was  contracted  in  matrimony,  and 

married  to  a  certain  G.  D.,  and  from  that  time  until  the day  of  ^— ,  1860,  li?^  and 

cohabited  with  the  said  C.  D.,  as ,  and  as  such  was  owned  and  acknowledged  by  him, 

(a^  A  wife's  absence  with   her  husband's  committed  by  her  when  she  was  insane.  6 

previous  consent,  or  subsequent  approval,  is  Bair  882.     The  reAisal  of  a  foreigner  who 

not  a  malioious  and  wilAil  desertion  ;  but  such  arrives  and  beoomes  domiciled  here,  to  receive 

consent  or  approval  is  revocable,  and  the  par-  his  wife  who  follows  him  hither,  is  a  virtoal 

ties,  by  such  revocation,  are  plaoed  in  the  turning  her  out  of  doors,  and  the  court  of 

same  position  which  they  occupied  at  the  time  common  pleas  may,  on  her  petition,  decree 

it  was  given :  the  party  continuing  such  ab-  her  alimony.   8  W.  &  S.  251.     The  remoral 

sence,  will  then  be  guilty  of  desertion,  unless  and  domicil  of  husband  and  wife  in  another 

there  be  reasonable  cause  to  justify  it ;  which  state,  is  no  bar  to  proceedings  for  divoroe  on 

must  be  such  as  would  itself  be  a  sufficient  the  part  of  the  wife,  for  causes  occurring  m 

ground  of  divorce.    1  Am.  L.  J.  889.  1  P.  78.  this  state,  prior  to  the  removal,  if  she  bis 

The  cruelty,  within  the  Pennsylvania  statute,  returned  and  resided  in  this  state  one  yetr 

which  entitles  a  wife  to  a  divorce  from  her  previous  to  the  filing  of  the  libel.   6  Bart  44tt 

husband,  is  actual  personal  violence,  or  the  And  by  act  of  26th  April  1850,  the  jurisdiedea 

reasonable  apprehension  of  it;    or  such  a  of  the  courts  is  extended  to  all  cases  of 

course  of  treatment  as  endangers  her  l^e  or  divorce  for  desertion  or  adultery,  notwiih- 

heaUh^    and    renders    cohabitation    unsafe,  standing  the  parties  were,  at  the  time  of  tbt 

Ibid.   9  Barr  167.  2  Am.  L.  J.  198.     A  wife's  occurrence    of    said    causes,    domiciled  in 

insanity  is  not  a  bar  to  a  divorce  for  adultery,  another  state.   Purd.  846. 
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and  00  deemed  and  reputed  by  ber  neigbbora  and  acquaintances :  and  altboagb  by  the  laws 
of  God,  as  well  as  by  their  mutual  tows  and  faith  pfighted  to  each  other,  they  were  bound 
to  that  uniform  constancy  and  reeard  which  ougnt  to  be  inseparable  from  the  marriage 

state,  yet,  so  it  is,  that  the  said  CD.,  from  the day  of ,  1860,  hath  wilfully  and 

nalicioaflJj  deserted  and  absented  himself  from  the  habitation  of  this  libeUant,  [petitioner,] 
without  any  just  or  reasonable  cause,  and  such  desertion  hath  persisted  in  for  the  term 
of  two  years  and  upwards,  and  yet  doth  continue  to  absent  himsefr  from  the  said  libellant. 
Wherefore,  your  libellant  further  showing  that is  a  citizen  of  the  state  of  Pennsyl- 
vania, and  has  resided  therein  for  upwards  of  one  whole  year  previous  to  the  filing  of  this 

libel,  pra]^  your  honors  that  a  subpoena  may  issue  forth,  to  summon  the  said  0.  D. 

to  appear  in  Uus  honorable  court,  at term  next,  to  answer  the  complaint  aforesaid : 

And  also  that  a  decree  of  this  honorable  court  may  be  made  for  the  divorcing  of  him,  the 
said  G.  D.,  from  the  society,  fellowship  and  company,  of  this  libellant,  in  all  time  to  come, 
and this  Ubellant  from  the  marriage  bond  aforesaid,  as  if had  never  been  mar- 
ried, or  as  if  the  said  0.  D.  were  naturally  dead.    And,  Ac. 

A.  B.,  by  her  next  friend,  0.  D. 

The  abore-named  A.  B.  being  duly  sworn,  says  the  facts  contained  in  the  above  libel 

are  trae  to  the  best  of knowledge  and  belief;  and  that  the  said  complaint  is  not 

made  oot  of  levity  and  collusion  between and said and  for  the  mere  pur- 

poee  of  bein^  freed  and  separated  from  each  other,  but  in  sinceritv  and  truth  for  the 
eansea  mentioned  in  the  said  libel.  (iMgned,)        A.  B 

SwQzn  before  me,  this  •■ —  day  of ,  1860. 

'  C.  D.,  Justice  of  the  Peaoe.  *  / 

FVom  ik$  bond  of  molriviony— on  ike  ground  of  uUoUrabU  tnatmeni. 
To  Uie  Honorable,  &c. 
Thb  petilaon  of  A.  0.,  or  A.  B.,  by  her  next  friend  0.  D.,  respectfully  showeth :  That 

your  petitioner,  on  the day  of ,  1850,  was  lawfully  joined  in  marriage  with  G.  D., 

and  from  that  time  until  the day  of ,  1861,  lived  and  cohabited  with the 

said  G.  D.,  as and  was  owned  and  acknowledged  by  him,  and  so  deemed  and  reputed 

by  her  neighbors  and  acquaintances ;  and  although  by  the  laws  of  God,  as  well  as  by 
tbeir  motoaJ  vows,  they  then  were  reoiprocally  bound  to  that  uniform  regard  which  ought 
to  be  inseparable  from  the  marriage  state,  yet  so  it  is,  that  the  said  G!  D.  has  offered  such 

indignities  to  the  person  of  your  petitioner,  as  to  render condition  intolerable,  and 

<— ^  life  burdensome,  and  thereby  forced to  withdraw  from house  and  com- 
pany. Wherefore,  your  libellant  [petitioner]  further  showing  that  •— —  is  a  citizen  of  the 
"  Pennsylvania,  and  has  resided  therein  for  upwards  of  one  i  '   ' 


I  of  Pennsylvania,  and  has  resided  therein  for  upwards  of  one  whole  year  previous  to 

the  filing  of libel,  prays  your  honors  that  a  subpoena  may  issue  forth,  to  summon  the 

•aid  C.  D.  to  appear  in  this  honorable  court»  at term  next,  to  answer  the  complaint 

aforetfaid ;  and  also,  that  a  deoree  of  this  honorable  court  may  be  made  for  the  divorcing 
of  him,  the  said  G.  D.,  from  the  society,  fellowship  and  company,  of  this  libellant,  in  aii 

time  to  eome,  and the  libellant  from  the  marriage  bond  aforesaid,  as  if had 

never  been  married,  or  as  if  G.  D.  were  i.aturally  dead.    And  this  libellant,  ftc. 

A.  B.,  by  her  next  friend,  G.  D. 

{Eere  add  ike  umdl  qiffftdavit.) 

I¥om  ihe  bond  of  molniiiony— on  ih«  ground  qf  aduUery, 
To  the  Honorable,  &c. 

Turn  petition  of  A.  G.  by  ~  next  friend,  G.  D.,  respectfully  showeth :  That  your  peti- 
tioner, on  the day  of ,  in  the  year  of  our  Lord  one  thonsand  eight  hunared 

and  fifty,  was  lawfrilly  joined  in  marriage  with  £.  F., and  from  that  time  hath 

fired  and  in  all  respects  demeaned  herself  as  a  kind  and  loving  wife.  And  although  by 
ttie  laws  of  €k)d,  as  well  as  by  the  natural  vows  pliffhted  to  each  other,  they  were  bound  to 
that  chastity  which  ought  to  be  inseparable  from  the  marriage  state,  yet  the  said  E.  F.,  in 
Tiohition  of  his  marriage  vow,  hath,  for  a  considerable  Ume  past,  given  himself  up  to 
adulterous  practices,  and  been  guilty  of  adultery  with  a  certain  Q.  U.,  and  divers  other 
penoDs  to  your  petitioner  unknown.  Wherefore,  your  libellant  [petitioner!  further 
flhowing  that  she  is  a  citizen  of  Uie  state  of  Pennsylvania,  and  has  resided  therein  lor 
spwaith  of  one  whole  year  previous  to  the  filing  of  this  her  libel,  [petition,]  prays  your 
lienors  that  a  subpoena  may  issue  forth,  to  summon  the  said  G.  D.  to  appear  in  this  honor- 

■hle  court,  at term  next,  to  answer  the  complaint  aforesaid.    And  also  that  a  decree 

of  this  honorable  court  may  be  made  for  Uie  divorcing  of  him  the  said  G.  D.,  from  the 
aoeiety,  fellowship  and  company,  of  this  libellant,  [petitioner,]  for  all  time  to  come ;  and 
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her,  this  libellant,  from  the  marriafe  bond  aforesaid,  as  if  she  had  never  been  married 
or  as  if  the  said  C.  D.  were  naturally  dead.    And  this  libellant,  &e, 

(Signed,)  A.  6.,  by  her  next  friend,  G.  B. 

{Eere  add  the  unud  qffidavU,) 

From  bed  and  board,  and  for  aUmontf — on  Oie  ground  of  descriion. 
To  the  Honorable,  &c. 
Thb  petition  of  A.  B.,  by  her  next  friend  C.  D.,  respectfully  showeth,  that  your  libeQasI 

[petitioner,]  on  the day  of ,  in  the  year  of  our  Lord  1852,  was  contracted  in 

matrimony  and  married  to  a  certain  C.  D.,  and  from  that  time  until  the day  of  — ^ 

in  the  year  of  our  Lord  1860,  lived  and  cohabited  with  him  as  his  wife,  and  as  such  wai 
owned  and  aoknowledeed  bv  him,  and  so  deemed  and  reputed  by  all  her  neifhborB  and 
acquaintances,  and  altnough  by  the  laws  of  God,  as  well  as  by  their  mutaalvows  and 
faith  nlighted  to  each  other,  they  were  reciprocally  bound  to  that  kindnm  and  unilbrni 
reeara  which  ought  to  be  inseparable  from  the  marriage  state,  yet^  so  it  is,  that  the  said 

CD.  from  the  said day  of ,  in  the  year  of  our  Lord  1860,  hath  wilftiUy  and 

maliciously  absented  himself  from  the  habitation  of  this  libellant  [petitioner]  without 
just  or  reasonable  cause ;  and  such  desertion  has  persisted  in  for  the  term  of  twoyeait 
and  upwards,  and  yet  doth  continue  to  absent  himself,  from  the  said  libellant  'Wiieie* 
fore,  your  libellant,  further  showing  that  she  is  a  citizen  of  this  state,  and  hath  resided 
therem  for  one  whole  year  and  more  previous  to  the  filing  of  this  petition,  pn&rs  year 
honors  that  a  subpcBua  may  issue  from  the  said  court,  directed  to  the  said  U.  D.,  coop 

mending  hm  to  appear  at  the  next term  of  the  said  court  to  answer  this  petition, 

and  also  that  a  decree  of  the  said  court  may  be  given,  granting  this  libellant  a  divorce 
from  bed  and  board,  and,  also,  allowing  her  such  aumony  as  the  said  0.  D.'s  oircnmnaneet 
will  admit  of,  so  as  the  same  do  not  exceed  the  third  part  of  the  annual  profit  or  income 
of  his  estate  or  his  occupation  and  labor.  And  the  said  libellant  as  in  duty  boand  wiS 
ever  pray,  and  so  forth.  (Signed,)  A.  B.,  by  her  next  finend«  C.  D. 

{Bare  add  the  untal  affidavit.) 

From  bed  and  board,  and  for  alvnany—on  the  ground  of  iniolUarabU  ireaimenL 
To  the  Honorable,  &c. 
Thi  petition  of  A.  B.,  by  her  next  friend  0.  D.,  respectfully  showeth,  that  yoor  libeUant 

on  the day  of ,  in  the  year  of  our  Lord  1857,  was  contracted  in  matrimony  and 

married  to  a  certain  £.  F.,  and  from  that  time  until  the day  of ,  in  the  year  of 

our  Lord  1862,  lived  and  cohabited  with  him^as  his  wife,  and  as  such  vras  oWed  aid 
acknowledged  by  him,  and  so  deemed  and  reputed  by  all  her  neighbors  and  aoquaintanee^ 
and  although  by  the  laws  of  God  as  well  as  by  their  mutual  vows  and  futh  pliehted  l» 
each  other,  they  ^ere  reciprocally  bound  to  that  kindness  and  uniform  i^^g&i^  whioi  oa^ 
to  be  inseparable  from  the  marriage  state,  ^et,  so  it  is,  that  the  said  '&,  F.  did,  ]»iorta 

the  said day  of ,  offer  such  indignities  to  her  person  as  to  render  her  oonditioB 

intolerable  and  life  burdensome,  and  thereby  force  her  to  withdraw  from  his  honse  aai 
family.  Wherefore,  your  libellaint  [petitioner]  further  showing  that  she  is  a  citben  of  - 
this  state,  and  hath  resided  therein  for  one  whole  year  and  more  previous  to  the  filing  ef 
thb  petition,  prays  your  honors,  that  a  subpoena  may  issue  from  the  said  ooart,  direetoii 

to  the  said  £.  F.,  commanding  him  to  appear  at  the  next term  of  the  said  court  ti 

answer  this  petition,  and,  also,  that  a  decree  of  the  said  court  may  be  given  granting  thit' 
libellant  a  divorce  from  bed  and  board,  and  also  allowing  such  alimony  as  the  said  £  F.'fe 
circumstances  will  admit  of,  so  as  the  same  do  not  exceed  the  third  part  of  the  anmnl 
profit  or  income  of  his  estate  or  of  his  occupation  and  labor.    And  the  said  iibellaat  at'^ 
'  in  duty  bound  will  ever  pray,  and  so  forth. 

(Signed,)  A.  B.,  by  her  next  friend,  C.  D. 

(Here  add  the  ueual  a^ffidami.) 

From  bed  and  bocard,  and  for  aUmony-^-on  the  ground  ofaduUerg, 

To  the  Honorable,  Ao. 

The  petition  of  A.  B.,  by  her  next  fnend,  G.  D.,  respectfully  showeth ;  That  your  ISbii^, 

lant  [petitioner!  on  the day  of ,  in  the  year  of  our  liord  1858,  was  contracted  ii 

matrimony,  ana  married,  to  a  certain  G.  D.,  and  from  that  time  until  the day  til 

,  in  the  year  of  our  Lord  1861,  lived  and  cohabited  witii  him  as  hb  wife,  and  as  nM 

was  owned  and  acknowledged  bv  him,  and  so  deemed  and  reputed  by  all  her  neighbm 
and  ac(^uaintances,  and  although  by  the  laws  of  God,  as  well  as  by  their  mutual  vows  aafl 
faith  nlighted  to  each  other,  they  were  reciprocally  bound  to  that  kindness  and  uniibni' 
regarci  which  ought  to  be  inseparable  from  the  marriage  state,  yet  so  it  is,  that  the  odft 
G.  D.,  in  violation  of  his  marriage  vow,  hath,  for  a  considerable  time  past,  to  wit,  fimt, 
the day  of ,  in  the  year  of  our  Lord  1861,  given  hims^  op  to  adulterM^ 
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pnctices,  and  has  been  guilty  of  adultery  with  a  certain  G.  H.  and  divers  other  persons 
Vf  jour  libellant  unknoTm.  Wherefore,  your  libellant  further  showing  that  she  is  a  eitixen 
^  this  state,  and  has  resided  therein  for  one  whole  year  and  more  previous  to  the  filing 
tills  petition*  prays  your  honors  that  a  subpoena  may  issue  from  the  said  oonrt,  directed 
10  the  said  C.  D.,  commanding  him  to  appear  at  the  next  ^->-  term  of  the  said  court,  to 
answer  this  petition,  and  also  that  a  decree  of  the  said  court  may  be  nven  granting  this 
Cbellant  a  divorce  from  bed  and  board,  and  also  allowing  her  such  Simony  as  the  said 
C.  D/s  circumstances  will  admit  of,  so  as  the  same  do  not  exxseed  the  third  part  of  the 
annual  profit  or  income  of  his  estate  or  his  occupation  and  labor.  [And  also  that  the  said 
C.  D.  majr  be  decreed  to  pay  to  your  libellant  one-half  the  value  of  all  money  and  pro- 
perty, which  he  received  by,  through,  or  from  your  libellant,  as  her  individual  money  and 
propc^y.]     And  the  said  hbellant  as  in  duty  bound  will  ever  pray,  and  so  forth,  &o. 

Signed,  A.  B.  by  her  next  friend,  C.  D. 

{Here  add  ike  umal  affidanU,) 

45.  Definition  of  a  lease. 

A  lease  is  a  conveyanoe  of  any  lands  or  tenements  (usually  in  oonsideration  of 
lent  or  other  annual  recompense)  made  for  life,  years  or  at  will,  but  always  for  a 
less  time  than  the  lessor  hath  in  the  premises.    2  b\.  Com.  317. 

LeaBes  for  a  time  exceeding  three  years,  unless  put  in  writing  and  signed  by  the 
prties,  have  the  force  and  effect  of  leases  at  will  only.  Act  21  March  1772. 
Purd.  497. 

A  lease  for  no  determinate  period  of  time  is  a  lease  from  year  to  year  so  long  as 
both  parties  please.  4  R.  123. 

Covenants  to  repair,  pay  rent,  &c.,  run  with  the  land.  1  D.  210.  1  W.  C.  C. 
876.    1  Br.  221.  2  Y.  74. 

He  who  lets  is  called  the  landlord  or  the  leisor;  he  who  takes  the  premises  is 
called  the  tenant  or  the  lessee, 

46.  Common  form  of  a  liasi. 

Thw  indxmtukb,  made  the day  of ,  between  H.  P.,  — — ,  of ,  tailor,  of 

Ihe  one  part,  and  J.  C,  of ,  tinner,  of  the  other  part,  witnesseth :  that  the  said  H.  P., 

for  and  in  consideration  of  the  yearljr  rent  and  covenants  hereinafter  mentioned,  and 
reaerred  on  the  part  and  behalf  of  the  said  J.  C,  his  executors,  administrators  and  assigns, 
to  be  paid,  kept  and  performed,  hath  demised,  set  and  to  farm  let,  and  by  these  presents 
doth  demise,  set  and  to  farm  let,  unto  the  said  J.  0.,  his  executors,  administrators  and 
assigDa,  all  that  messuage  and  tract  of  land  situate,  &o.,  together  with  all  and  singular 
iiie  bnildings«  improvements,  rights,  members  and  appurtenances,  whatsoever  thereunto 
helonipng  or  in  any  wise  appertaining,  and  the  reversions  and  remainders,  rents,  issues 
aiui  profits  thereof:  to  have  and  to  hold  the  said  messuage  and  tract  of  land,  and  all  and 
aiagular  the  premises  hereby  demised,  with  the  appurtenances,  unto  the  said  J.  0.,  his 

executors,  administrators  and  assijnis,  from  the day  of next  ensuing  the  date 

bereofy  for  and  durine  the  term  of years  thence  next  ensuing  and  fully  to  be  com- 
plete and  ended,  yielding  and  paying  for  the  same  unto  the  said^  H.  P.,  his  executors, 
administrators  and  assigns,  the  yearly  rent  or  sum  of—  dollars,  in  four  auarterly  pay- 

Mients  of dollars  each,  on  the  first  day  of  AprU^  first  day  of  July,  first  aay  of  October 

and  first  day  oi  January,  in  each  and  every  year.    And  the  said  J.  C,  for  himself,  his  heirs, 
•seentora  and  administrators,  doth  covenant,  promise  and  agree  to  and  with  the  said  H. 
P.,  his  heirs,  executors,  administrators  and  assigns,  by  these  presents,  that  the  said  J.  C, 
his  heirs,  executors  and  administrators,  or  some  of  them,  shall  and  will  well  and  truly 
pay  or  cause  to  be  paid  unto  the  said  H.  P.,  his  heirs,  executors,  administrators  or  assigns, 
Che  said  yearly  rent  of dollars,  hereby  reserved,  on  the  several  days  and  times  here- 
inbefore mentioned  and  appointed  for  payment  thereof,  according  to  the  true  intent  and 
meaning  of  these  presents.    And  the  said  H.  P.,  for  himself,  his  heirs,  executors  and 
administrators,  dotn  covenant,  promise,  grant  and  agree  to  and  with  the  said  J.  C,  his 
execntora,  administrators  and  assigns,  by  these  presents,  that  he  the  said  J.  C,  his  execu- 
tora,  administrators  and  assigns,  (Spaying  the  rent  and  performing  the  covenants  afore- 
}.  aaid,)  shall,  and  lawfully  may,  peaceably  and  quietly  have,  hold,  use,  occupy,  possess  and 
!  enjoj  the  sud  demised  premises,  with  tibe  appurtenances,  during  the  term  aforesaid, 
[  mtlioot  the  lawful  let,  suit,  trouble,  eviction,  molestation  or  interruption  of  the  said  H, 
I-  j^^  hia  heirs  or  assigns,  or  of  any  other  person  or  persons  whatsoever.    In  witness,  Ac. 
i 

47.    A  LXASB  MABI  BY  TBNANTS  IN  COMMON. 

\      This  indsntukb,  made,  &c.,  between  A.  B.,  &c.,  of  the  first,  part,  C.  D.,  ke,,  of  the 
4  party  and  £.  F.,  &c.,  of  the  third  part,  witnesseth :  that  for  and  in  consideration 
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of  the  rents,  coyenants  and  aereements  hereinafter  resenred  and  contained,  and  whieb,br 
and  on  the  part  and  behalf  of  the  said  E.  F.,  hie,  &o.,  are  to  be  paid,  done  and  perforraeJ, 
he  the  said  A.  B.,  as  to  one  ondiyided  moiety  or  bdf  part»  the  whole  into  two  eqoal  parts 
to  be  divided,  of  all  that  messaage  or  ienement  with  the  appvirtenancee  hereinafter  pa^ 
ticularly  mentioned  and  describe,  and  the  said  0.  D.,  as  to  one  ondivided  m<netj  or  half 
part,  the  whole  into  two  eaaal  parts  to  be  divided  of  all  that  said,  ko.,  have,  ana  each  of 
them  hath,  (according  to  tneir  several  and  respective  shares  and  proportions  afbrenud.) 
demised,  leased,  set  and  to  farm  let,  and  hj  tnese  presents  do  and  each  of  them  doUi 
demise,  lease,  set  and  to  farm  let  onto  the  said  E.  F.,  his,  ftc.,  all  that,  Sec.  (Describe  dit 
parcels  and  insert  the  usual  covenants,  and  then  the  following!)  (A  awenani  hycwtt^ 
the  lessors  far  auiet  enjowMnt  of  one  undimded  mcfiety.) 

And  the  said  A.  B.,  for  himself,  his  heirs,  exeontors  and  administrators,  dotfa  oovenaat, 
kQ,,  to  and  with  the  said  E.  F.,  his  executors,  administrators  and  assigns,  in  manner  fol- 
lowing :  (that  is  to  say)  that  he  the  said  E.  F.,  his  executors,  administrators  or  assigns, 
paying  the  rent  hereby  reserved  and  performing  the  covenants  and  agreements  herebi- 
oefore  mentioned  and  contained,  and  which,  on  his  and  their  parts,  are  or  ou^t  to  be 
paid  and  performed,  shall  and  may  peaceably  and  quietly  have,  nold,  use,  occupy,  posMss 
and  eniov  the  said  messuage,  A«.,  with  the  appurtenances  hereby  denused  as  to  one 
undivided  moiety  or  half  part  thereof  only,  for  and  during  the  sud  term  hereby  granted, 
without  the  let,  suit,  trouole,  molestation  or  interruption  of  him  the  said  A.  B.,  bis  bsirs, 
executors  or  administrators,  or  any  other  person  or  persons,  lawfully  cldming  or  to  daim, 
by,  from  or  under  him,  them  or  any  of  them.  (Aad  the  like  covenant  from  C.  D.  as  to 
one  undivided  moiety  only.) 

48.  Thi  lessor  covenants  to  sell  the  inheritance  to  the  lessee  on  REairssT. 

And  in  case  the  said  C.  D.,  (the  lessees)  his  heirs,  executors  or  administratorB  or 
assigns,  shall,  durins  the  said  term,  be  desirous  to  purchase  the  inheritance  of  the  pre- 
mises hereby  demised,  and  shall  give  notice  of  such  intention  or  desire  in  writing,  doriDt 
the  same  term,  unto  the  said  A.  S.,  (the  lessor,)  his  heirs  or  assigns,  at  his  or  their  usom 

Slace  of  abode,  then  he,  the  said  A.  B.,  his  heirs  and  assigns,  shall  and  will,  at  any  time 
urine  the  said  term,  at  the  charges  in  the  law  of  the  aaid  C.  D.,  his  heirs,  executors  and 
administrators  or  assigns,  convejr  and  assure  the  inheritance  of  the  said  hereby  demissd 
premises  unto  the  said  0.  D.,  his  heirs,  executors,  administrators  or  assigns,  and  to  the 
neirs  and  assigns  of  him  or  them,  or  as  he  or  they  shall  direct,  he,  the  said  C.  D.,  lus 

heirs,  executors,  ^.,  paying  unto  the  said  A.  B.,  his  heirs  or  assigns,  the  sum  of as 

the  consideration  of  sucn  purchase,  and  also  paying  to  him  or  them  all  arrears  of  rent 
which  shall  be  then  due,  &o. 

49.  Special  form  of  a  lease  with  authoritt,  in  certain  cases,  to  enter  judgment  nr 

EJECTMENT. 

Memorandum.  [That  A.  B.,]  hath  demised  to  [G.  D.,]  a  messuaee  or  tenement  [sttnats 
on  the  north  side  of  Cedar  street.  No.  389,  between  Third  and  FourSi  streets]  for  the  tens 
of  [ten!  years  from  the  date  hereof,  at  a  yearly  rent  of  [four  hundredj  dollars,  payable 
quarterly,  the  first  payment  to  be  made  on  the  [tenth]  day  of  [June J  next;  and  if  tiie 
rent  shall  remain  unpaid  on  any  day  on  which  the  same  ought  to  be  paid,  then  the  lesMf 
may  enter  on  the  premises,  and  proceed  by  distress  and  sale  of  the  goods  there  found.  Is 
levy  the  rent  and  all  costs.  The  lessee  covenants  with  the  lessor  to  pay  the  rent  pono* 
tually  as  above  provided  for,  and  during  the  term  to  keep,  and  at  the  end  thereof  peae^ 
ably  deliver  up,  the  premises  in  ffood  order  and  repair,  reasonable  wear  and  tear  tad 
damage  by  accidental  fire  excepted,  and  not  assign  this  lease,  nor  underlet  the  premistt 
or  any  part  thereof:  and  if  the  lessee  shall  in  any  particular  violate  any  one  of  his  said 
covenants,  then  the  lessor  may  cause  a  notice  to  be  left  on  the  premises  .of  his  intention 
to  determine  this  lease,  and  at  the  expiration  of  [thirty]  days  from  the  time  of  so  leaving 
such  notice,  this  lease  shall  absolutely  determine:  and  upon  the  expiration  or  other  dete^ 
mination  of  this  lease,  any  attorney  may  immediately  thereafter,  as  attorney  for  the  lessee^ 
sign  an  agreement  for  entering  in  any  competent  court  an  amicable  action  and  jod^meat 
in  ejectment  (without  any  stay  of  execution)  against  the  lessee  and  all  persons  claiming 
under  him,  for  the  recovering,  by  the  lessor,  of  possession  of  the  hereby  demised  ptemiDSi^ 
for  which  this  shall  be  a  sufficient  warrant ;  and  the  lessee  hereby  releases  to  the  lessor 
idl  errors  and  defects  whatsoever,  in  entering  such  action  or  judgment,  or  in  any  proceed 
ing  thereon,  or  concerning  the  same.  No  such  determination  of  this  lease,  nor  taking  er 
recovering  possession  of  tne  premises,  shall  deprive  the  lessor  of  any  action  against  ike 
lessee  for  the  rent  or  for  damages.  All  rights  and  liabilities  herein  given  to  or  imposad 
upon  either  of  the  parties  hereto,  shall  extend  to  the  heirs,  executors,  administrators  aai 
assigns  of  such  party. 
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In  witness  whereof  the  said  parties  haTe  hereunto  set  their  hands  and  seals.    Dated 

tiie  first  day  of  Jane,  a.  d.  1860.  Signed,  A.  B.    [seal.I 

Si^ed,  sealed  and  deliyered )  CD.    [seal.] 
in  the  presence  of              j 

E.  F.,  G.  H.  ^ 

50.    ASSIGNMINT  OF  A  I.IASB. 

Kwow  ALL  MEN  by  these  presents,  that  I,  the  within-named  E.  D.,  for  and  in  considera- 
tion of  the  sum  of  one  hundred  dollars,  to  me  in  hand  paid  by  E.  F.,  of,  Ac.,  at  and  before 
the  ensealing  and  deliTcring  hereof,  the  receipt  whereof  I  ao  hereby  acknowledge,  have 
granted,  assigned  and  set  over,  and  by  these  presents  do  grant,  assign  and  set  over,  unto 
3ie  said  E.  F.,  his  executors*  administrators  and  assigns,  the  within  indenture  of  lease, 
and  all  that  messuage,  &c.,  thereby  demised,  with  the  appurtenances :  And  alao^  all  my 
estate,  right,  title,  term  of  years  yet  to  come,  claim  and  demand  whatsoever,  of,  in,  to  or 
oat  of  the  same ;-— ^  have  and  to  hold  the  said  messuage,  ftc.,  unto  the  said  £.  F.,  his 
esecators,  administrators  and  assigns,  for  the  residue  of  uie  term  within  mentioned,  under 
the  yearlT  rent  and  covenants  within  reserved  and  contained,  on  my  part  and  behalf  to 
be  done,  kept  and  performed.    In  witness  whereof,  &c. 

51.    A  SHORTER  FORM. 

MsxoxANnux.  This  Ist  day  of  January  1860,  the  within-named  E.  D.  hath  this  day 
assigned  and  made  over  unto  tne  undersigned  £.  F.,  of,  &c.,  all  and  singular  the  heredita- 
ments and  premises  in  the  within-written  lease  described  and  granted,  with  the  whole  of 
his  estate  and  interest.    As  witness  his  hand,  &c. 

62.  Letters  or  attornet. 

A  letter  of  attorney  is  an  instmifaent  of  writing  authorizing  a  person  who  is  called 
the  attorney  of  the  person  appointing  him,  to  do  any  lawful  act  in  the  place  or  stead 
of  him  who  appoints,  as  to  make  a  deed,  collect  and  receive  debts,  &o.  If  proved 
by  two  or  more  of  the  witnesses  thereunto,  before  any  alderman  or  justice  of  the 
peace,  mayor  or  chief  magistrate  or  officer  of  any  city,  town  or  place,  where  made 
and  certified  nnder  the  common  or  public  seal  of  such  city,  town  or  place,  is  suffi- 
cient in  law.  Act  of  1705.  Purd.  67.  Such  powers  are  in  force  until  the  agent  or 
attorney  has  due  notice  of  a  countermand,  revocation  or  the  death  of  the  constituent 
or  person  granting  the  power. 

A  letter  of  attorney  may  also  be  acknowledged  before  the  same  authorities.  1  Pet. 
C.  C.  433.  Powers,  authorities  and  directions,  in  a  will,  not  given  to  any  person 
hy  name  or  description,  are  deemed  to  have  been  given  to  the  executors  thereof. 
Act  24  FebmaTT  1834,  §  12.   Purd.  282. 

If  the  power  be  gpecial,  everything  not  in  strict  conformity  thereto  is  void.  1  W. 
C.  C.  174.  2  D.  246.  2  Y.  38.  1  Y.  200..  5  B.  613.  14  S.  &  R.  331.  6  S.  &  R. 
90,149.    10  8.  &R.  261.   1  R.  341. 

Minors  and  married  women  cannot  make  attorneys ;  but  infants,  if  of  sufficient 
discretion,  and  married  women,  may  be  attorneys.  An  attorney  cannot  substitute 
bat  by  express  power.  One  is  bound  by  every  act  of  his  general  agent  or  attorney, 
even  if  he  exceeds  his  authority,  unless  there  is  notice.  On  the  death  of  the  cod- 
•dtuent,  the  power  of  attorney  ceases,  and  all  subsequent  acts  under  it  are  void. 

53.  GsKiR4L  roRM  or  a  lbttbb  or  attornkt. 

Know  all  men  by  these  presents,  that  [I,  A.  B.,]  have  oonstitated,  made  and  appointed, 
and  by  these  presents  do  constitate,  make  and  appoint,  [G.  D.  my]  lawful  attorney,  for 
[ne^]  and  in  [my]  name  and  stead,  and  to  [my]  ase,  to  ask,  demand,  sue  for,  levy,  recover 
and  receive,  all  sach  sum  and  sums  of  money,  debts,  rents,  goods,  wares,  dues,  accounts 
and  other  demands  whatsoever,  which  are  or  shall  be  due,  owing,  payable  and  belonging 
to  [me,]  or  detained  from  [me]  in  any  manner  of  ways  or  means  whatsoever,  especiaily, 
Ae.,  [here  state  particularly  what  the  attorney  is  required  to  execute,]  giving  and  granting 
soto  [my]  said  attorney,  bv  these  presents,  [my]  rail  and  entire  power  and  authority,  in 
and  about  the  premises,  to  have,  use  and  take,  all  lawful  ways  and  means,  in  [my]  name, 
fat  the  recovery  thereof;  and  upon  the  receipt  of  any  such  debts,  dues  or  sums  of  money 
■feresaid,  acquittances  or  other  sufficient  discharges,  for  [me]  and  in  [my]  name  to  make, 
•eal  and  deliver,  and  generally  all  and  every  other  act  and  acts,  thing  and  things,  device 
and  devices,  in  the  law,  whatsoever,  needful  and  necessary  to  be  done  in  and  about  the 
premises,  for  [me]  and  in  [my]  name  to  do,  execute  and  peiform,  as  fully,  largely  and 
37 
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ampljr,  to  all  intents  and  parposee,  aa  [IJ  might  or  ooald  do,  if  [I  werej  personally  present, 
or  a8  if  the  matter  required  more  special  authority  than  is  herein  giyen ;  and  attoroeyt 
one  or  more  under  [himi  for  the  purpose  aforesaid  to  make  and  constitute,  and  again  at 
pleasure  to  revoke ;  ratifying,  allowing  and  holding  for  firm  and  effectual,  all  and  what- 
soever [my]  saiil  attorney  or  [his]  substitnte  shall  lawfully  do  in  and  abouK  the  premiseii 
by  virtue  hereof. 

In  witness  whereof,  [I]  have  hereunto  set  [myl  hand  and  seal,  the  [tenth]  day  of 
[May,]  in  the  year  of  our  Lord  one  thousand  eight  hundred  and  [sixty.] 

Signed,  sealed  and  delivered, )  (Signed,)  [A.  B.]     [skal.] 

in  the  presence  of  j 

G.  H.,  E.  P. 

COUNTY  OF . 

This  [tenth]  day  of  [May,]  a.  d.  [I860,]  personally  appeared  before  me,  the  subecriber, 

one  of  the  justices  of  the  peace  in  and  for  the  said  county  of ,  the  above  named  [A. 

B.,]  and  acknowledged  the  foregoing  power  of  attorney  to  be  [his]  act  and  deed,  and 
desired  the  same  might  be  recorded  as  such,  according  to  law. 

Witness  my  hand  and  seal,  this  [tenth]  day  of  [May,]  a.  d.  [I860.] 

[£.  F.,]  Justice  of  the  Peace,     [seal.] 

54.    GXNSRAL  LETTER  OF  SUBSTITUTION. 

To  ALL  PEOPLE  to  whom  these  presents  shall  come,  0.  D.,  of  the  ci^  of  Philadelphia, 
and  state  of  Pennsylvania,  merchant,  sends  greeting :  Whereas  A.  fi.,  of  the  city  of 
Philadelphia,  and  state  aforesaid,  merchant,  in  and  by  a  certain  instrument  of  writin|^ 

or  letter  of  attorney,  bearing  date  the  tenth  day  of  January  one  thousand  eight  hundred  i 

and  thirty-nine,  did  make,  constitute  and  appoint  the  said  (5.  D.  to,  &c.,  [as  in  the  original  j 

power,]  as  in  and  by  the  said  letter  of  attorney,  [recorded,  or  intended  to  be  recorded,  { 

oc.,]  relation  being  thereunto  had,  appears.    rSfow  know  ye,  that  the  said  C.  D.  hath  ; 

made,  appointed  and  substituted,  aua  by  these  presents,  oy  virtue  of  the  power  and  ; 

authority  eiven  to  him  bv  the  said  recited  letter  of  attorney,  doth  make,  appoint  and  sab-  | 

stitute  E.  F.,  Atc.,  to  be  the  true  and  lawful  attorney  of  the  said  A.  B.,  the  constituent  ia  i 

the  foregoing  letter  of  attorney  named,  to  do,  execute  and  perform,  all  snch  acts,  deeds,  j 

matters  and  things,  as  shall  and  may  be  requisite  and  necessary  to  be  done  and  performed  \ 

for  effecting  the  purposes  and  object  in  the  said  letter  of  attorney  contuned,  as  fully  and  I 

effectually,  in  all  respects,  and  to  all  intents  and  purposes,  as  I  myself  miefat  orcoold  ! 

do,  in  virtue  of  the  power  and  authority  aforesaid,  ir  personally  present,  hereby  ratifymE  | 
and  confirming  all  and  whatsoever  my  said  substitute  may  lawlnlly  do  in  virtue  hoeoL  .; 
In  witness,  ftc. 

55.  To  RECEIVE  MONET  ON  A  BOND. 


Know  all  men  by  these  presents,  that  I,  A.  B.,  of  the  borough  of  B »  and 

of  Pennsylvania,  hatter,  do  make,  constitute  and  appoint  G.  D.,  of  the  city  of  Baltunoe, 
in  the  state  of  Maj^land,  my  true  and  lawful  attorney,  for  me  and  in  my  name,  to  ask, 
demand  and  receive  from  £.  F.,  of  the  city  of  Baltimore  aforesaid,  the  sum  of  three 
hundred  dollars,  due  unto  me  in  and  by  a  certain  bond  or  obligation,  bearing  date  the 

day  of ,  and  upon  non-payment  thereof,  to  have;  use  and  take,  all  lawful  ways 

and  means,  in  my  name,  or  otherwise,  for  the  recovery  of  the  same,  with  the  inteniBt 
thereon,  if  any  be  dne,  by  attachment,  bill,  plaint,  arrest  or  othennrise.  In  witaess 
whereof,  &c. 

56.   To  RECEIVE  DIVIDENDS  ON  STOCK. 

■    Know  all  men.  by  these  presents,  that  I,  A.  B.,  of  the  city  of  L >  and  state  of 

Pennsylvania,  brewer,  do  make,  constitute  and  appoint  0.  D.,  of  the  city  of  W ^i 

esquire,  my  true  and  lawful  attorney,  for  me  and  in  my  name,  to  receive  the  dividends 
which  are,  or  shall  be  payable,  according  to  law,  on  all  the  stock  standing  in  my  name 
in  the  books  of  the  treasury  of  the  United  States,  [or  in  the  books  of  the  loan  office,  or 
bank  of,  &c.,  as  the  case  may  be,]  with  the  power  also  to  make  and  substitute  an  attorney 
or  attorneys  under  him,  for  that  purpose,  and  to  do  all  lawful  acts  requisite  for  effecting  i 
the  premises,  hereby  ratifying  ana  confirming  all  that  my  said  attorney  or  his  substitotst 
shall  lawfully  do  by  virtue  hereof.    In  witness,  A;c. 

57,  To  CONVEY  LANDS,  (a) 

Know  all  men  by  these  presents,  that  I,  A.  B.,  of,  &c.,  have  made,  oonstitttted  and 
appointed,  and  by  these  presents  do  make,  constitute  and  appoint,  and  in  my  place  snA 
stead,  put  and  depute  0.  D.,  of,  &c.,  my  true  and  lawful  attorney,  for  me  and  in  my  nams^ 
place  and  stead,  to  grant,  bargain  and  sell,  all  that  messuage,  Ac.,  [here  describe  th« 

(a)  Powers  relating  to  lands  should  be  recorded  in  the  county  where  the  lands  lie. 
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premises,]  with  the  appurtenances,  and  all  mj  estate,  right,  title  and  interest  therein, 
onto  such  person  or  persons,  and  for  such  price  or  prices,  as  he  shall  think  proper ;  and 
also  for  me,  and  in  my  name,  place  and  stead,  and  as  my  proper  act  and  deed,  to  sign, 
seal,  deliver  and  acknowledge,  all  such  deed  or  deeds  of  conveyance  as  shall  be  necessary 
for  the  absolnte  granting  and  assuring  of  the  premises  onto  the  purchaser  or  purchasers, 
in  fee-simple,    (fiying,  So. 

58.  AcKKOwuBDOiriNT  or  a  Dim. 

Know  all  vin  by  these  presents,  that  I,  the  within  named  A.  B.,  do  hereby  nominate 

and  appoint  0.  D.,  £.  F.,  and  G.  H.,  all  of  W county,  in  the  state  of  Vermont,  or  any 

one  of  them,  mt  true  and  lawful  attorneys  for  me,  and  in  my  name,  to  acknowledge  the 
within  deed,  and  the  lands  and  tenements  therein  mentioned,  to  be  the  estate  and  property 
of  the  within  named  J.  K.    In  witness,  &c. 

59.   To  ACKNOWLIDOB  SATISFACTION  ON  A  MOBTOAOB. 

To  ALL  PEOPLB  to  whom  these  presents  shall  come,  £.  D.,  of  the  city  of  Philadelphia^ 
merchant,  sendeth  greeting : 

Whbbbas  a.  B.,  of,  ^0,,  by  indenture  of  mortgage  under  his  hand  and  seal,  bearing 

date  the day  of ,  18 — ,  for  the  better  securing  the  payment  of  the  sum  of  three 

hundred  dollars,  with  its  interest,  which  he  was  justl^r  indebted  to  the  said  C.  D.,  on  a 
certain  obligation  therein  mentioned,  did  grant,  bargain,  sell,  release  and  confirm,  unto 
the  said  0. 1).,  and  to  his  heirs  and  assigns,  the  premises  in  the  said  indenture  particu- 
larly described.  7b  ?iold  the  same  until  aue  satistaction  should  be  made  for  the  said  debt 
and  interest,  then  the  said  indenture  of  mortgage  to  be  null  and  void,  as  by  the  said 

recited  indenture,  recorded  in  the  office  for  recording  of  deeds  at  B. ,  in  and  for  the 

county  of  Butler,  in  mortgage  book  A.,  No.  2,  page  — ,  relation  bein^  thereunto  had, 
appears.  And  whereas  the  said  A.  B.  hath  fully  satisfied  and  paid  the  said  debt  and 
interest:  Therefore  know  ye,  the  said  G.  D.  hath  made,  oonstitutea  and  appointed,  and  by 
these  presents  doth  make,  constitute  and  appoint  £.  F.,  of^  &c.,  his  true  and  lawful  attor- 
ney, for  him,  and  in  his  name,  to  appear  m  the  office  aforesaid,  and  there  acknowledge 
and  enter  satisfaction  in  the  margin  of  the  record  aforesaid,  for  Uie  said  debt  and  interest, 
in  foil  discharge  of  the  said  mortgage,  and  of  the  obligation  therein'  recited,  and  for  his 
so  doing  this  shall  be  his  sufficient  warrant.    In  witness  whereof,  A«. 

60.    A  POWBB  OF  ATTOBNBT  TO  LBASB  LANDS  NOT  BZCBBDING  TWBNTT  TBABS. 

Know  all  xbn,  ^., and  by  these  presents  do  give  unto  the  said  C.  D.  full  power 

and  authority,  for  me,  and  in  my  name,  by  writing  indented,  or  by  several  vmtings 
indented,  to  demise,  grant  and  to  farm  let,  afi  those  my  messua^,  &c.,  situate,  lying  or 

being,  in  the  county  of ,  or  any  of  the  premises,  as  to  the  said  C.  D.  shall  seem  meet 

and  convenient,  to  such  person  or  persons ;  and  during  such  term  of  years,  (so  that  the 
said  lease  or  leases  do  not  exceed  the  number  of  twenty  years,)  with  such  reservation  of 
rents,  covenants,  grants,  agreements  and  conditions,  to  oe  contained  in  the  said  several 
writings  indente<C  as  to  the  said  C.  D.  shall  seem  expedient ;  and  also,  in  my  name,  to 
seal  and  deliver  such  writing  or  vnritinp  indented,  as  my  deed  or  deeds,  an4  the  one  part 
of  all  and  every  such  writing  or  writings  indented,  as  to  the  said  C.  D.,  in  my  name, 
shall  be  in  form  before  rehearsed,  to  and  for  my  use  with  him  to  retain  and  keep.  And 
I,  the  said  A.  B.,  and  my  heirs,  shall  and  will,  at  all  times  hereafter,  ratify  and  confirm 
all  and  every  act  and  acts,  thing  and  thinj^,  which  he,  the  said  G.  D.,  in  my  name,  shall 
lawfully  do,  by  virtue  hereof  in  the  premises.    In  witness,  &o, 

61.    A  RBVOCATION  OF  A  POWBB  OF  ATTOBNBT. 

To  all  persons  to  wnom  these  presents  shall  come,  A.  B.,  &c.,  sendeth  greeting 

Whbbbas  I,  the  said  A.  B.,  by  my  letter  of  attorney  bearing  date ,  did  constitute, 

&C.,  C.  D.,  &c.f  my  attorney  for  certain  purposes,  and  with  certain  powers,  in  the  said 
letter  of  attorney  contained,  as  therein  at  large  appeareth :  Know  ve,  that  I,  the  said  A. 
B.,  for  divers  considerations  me  thereunto  moving,  have  made  void,  countermanded  and 
revoked,  and  do  hereby  make  void,  countermand  and  revoke,  the  said  letter  of  attorney, 
and  all  and  singular  the  powers,  &o,,  given  by  virtue  thereof.    In  witness,  &c. 

62.  Powers  of  attobnkt  to  attorneys  at  law. 

POWBB  OF  ATTOBNBT  BT  DBFBNDANT. 

Know  all  mbn  by  these  presents,  that  I,  A.  B.,  of  the  city  of  Lancaster,  do  hereby 

make,  appoint  and  constitute,  G.  D.,  esquire,  of  the  borough  of  B ,  my  good  and 

lawful  attorney  in  law,  and  in  fact,  to  appear  for  me  in  a  certain  plea,  pending  in  the 
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court  of  jcommoD  pleas,  wherein  E.  F.  is  plaintiff,  and  I,  the  sud  A.  B.,  am  defendsnt; 
and  take  defence,  and  use  all  lawfiil  wajs  and  means,  in  my  name  therein,  in  as  fall  and 
effectual  a  manner  as  I  could  do,  if  personally  present  in  the  said  court ;  hereby  oonfimung 
and  sanctioning  whatsoever  my  said  attorney,  in  the  said  plea,  touching  the  defeoGe 

thereof,  may  do  according  to  law,  in  the  premises.    Witness  my  hand  and  seal  this 

day  of ,  one  thousand  eight  hundred  and  sixty.  (Signed,)        A.  B.    ]sral.] 

Witnesses. 
C.  D.,  E.  F. 

BT  PLAINTirr  TO  INSTITUTE  SUIT. 

Know  all  hen,  &c.  [as  above.]     To  institute  for  me,  and  in  my  name,  a  plea  of 

against  a  certain  £.  F.,  in  a  proper  and  oonvenient  court  of  law ;  and  the  same  to  con- 
duct to  trial  and  judgment  in  as  speedy  a  manner  as  Ihe  said  C.  D.  reasonably  can ;  and 
to  conduct  the  prosecution  of  the  said  suit  or  action,  so  to  be  brought,  and  use  all  lawM 
ways  and  means,  in  my  name  therein,  in  as  full  and  effectual  a  manner  as  I,  the  said  A 
B.,  could  do,  if  personally  present ;  hereby  confirming  and  sanctioning  whatsoever  my 
said  attorney  in  the  said  plea,  touching  the  prosecution  thereof,  may  do,  aocording  to  kw, 
in  the  premises.    Witness,  Ac.  [as  above.] 

BT  PLAINTIFF  TO  CONDUCT  SUIT  ALREADY  BROUOET. 

Enow  all  men,  &c.  [as  above.]  To  appear  for  me,  in  a  certain  plea  or  action,  eaiii- 
menced  and  |)endinff  in  the  Butler  county  court  of  common  pleas,  wherein  I,  the  said  A 
B.,  am  plaintiff,  and  a  certain  £.  F.  is  defendant;  and  to  conduct  the  prosecution  of  the 
said  plea  or  action,  so  as  aforesaid  brought,  and  use  all  lawful  ways  and  means,  in  my 
name  therein,  in  as  full  and  effectual  a  manner  as  I  could  do  if  personally  present;  hereby 
confirming  and  sanctioning  whatsoever  my  said  attorney  in  tne  said  plea,  touching  the 
prosecution  thereof,  may  do,  according  to  law,  in  the  premises.    Witness,  Ac.  [as  alwve.] 

68.  Petition  fob  a  tayebn  license. 

To  the  Honorable  the  Judges  of  the  Court  of  Quarter  Sessions  for  the  Coimty  of  Mmt- 
gomery. 

The  petition  of  [A.  B.]  respectfully  showeth:-— That  your  petitioner  is  a  citizen  of 
the  United  States,  and  occupies  a  [three]  story  [brick]  house  with  the  appurtenanecs, 
of  which  [0.  L.]  is  the  owner,  situate  in  [Egypt  street,  between  Third  and  Fourth  streets, 
in  the  borough  of  Norristown ;]  containing  m  front  or  breadth  [twenty]  feet,  and  in 
length  or  depth  [eigh^]  feet.  The  lot  on  which  the  same  is  erected  is  [twenty-eig^t] 
feet  front,  and  [one  hundred]  feet  deep.  Has  in  all  ftwenty]  rooms.  The  nearot 
tavern  [is  distant  half  a  square.]  Which. said  house  is  well  calculated  for  a  public  hoatit 
of  entertainment,  and  from  its  neighborhood  and  situation,  is  suitable  for  the  acoommodsr 
tion  of  inhabitants,  strangers  and  travellers. 

That  your  petitioner  bond  fide  means  to  appropriate  [seventeen]  rooms  in  the  houM 
for  the  purposes  of  such  tavern,  and  for  the  use  and  accommodation  of  his  guests. 

And  your  petitioner  hereby  promises,  that  if  he  removes  from  the  said  premises  before 
the  expiration  of  his  license,  he  will  leave  notice  in  writing,  of  such  removal,  at  the  ofice 
of  the  clerk  of  this  court. 

He  therefore  humbly  prays  the  court  to  grant  him  a  license  to  keep  a  public  house 
there.    And  your  petitioner  wiU  ever  pray,  &.  (Signed,)  [A.  B.] 

We,  the  subscribers,  citizens  of,  and  residing  within  the  bounds  of  [the  boroueh  of 
Norristown,]  do  hereby  certify  that  we  are  personally  and  well  acquainted  with  [A.  B.] 
the  within-named  petitioner.  That  he  is,  and  we  know  him  to  be,  of  good  repute  fjr 
honesty  and  temperance,  and  is  well  provided  vrith  house-room  and  conveniences  for  the 
lodging  and  accommodation  of  inhabitants,  strangers  and  travellers.  And  we  do  further 
oertifjr,  that  we  know  the  house  for  which  the  license  is  prayed,  and  from  its  neighborhood 
and  situation,  believe  it  to  be  suitable  for  a  tavern,  and  necessary  to  accommodate  ^e 
public,  and  entertain  strangers  and  travellers. 

(Each  person  who  signs  this  recommendation  is  requested  to  write  his  residenoe  after 
his  name.) 

NAHE3.  I  RBSIBENCB. 

COUNTY  OF  MONTGOMERY,  m. 

Be  IT  REMEMBERED,  That  ou  the  [tenth]  day  of  [May,]  Anno  Domini  on  thousand  eidit 
hundred  and  [sixty,]  before  me,  the  subscriber,  clerk  of  the  court  of  quarter  sesnons,  Ibr 
the  county  of  Montgomery,  personally  appeared  [A.  B.]  the  petitiooter,  wha  being  duly 

jOOglt 
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[8wornJ[  according  to  law,  doth  depose  and  say,  that  the  facts  set  forth  and  cont^ned  in 
this  petition  are  jast  and  true,  according  to  the  best  of  his  knowledge  and  belief. 
,     [SVorn]  and  subscribed,  the  \  (Signed,)  [A.  B.] 

day  and  year  aforesaid.      j 
[E.  F.,  Clerk.] 

64.  Liens. 

The  benefit  of  the  act  of  16th  June  1836  (Pnrd.  708),  is  extended  to  wharf- 
builders  (Purd.  710,  Dunl.  770),  to  paper-hangers  (Purd.  710),  to  plumbers,  gas- 
fitters  and  persons  fbmishing  and  erecting  grates  and  furnaces  ^Pnrd.  710),  and 
to  persons  erecting  buildings  by  conttact.  Purd.  714.  Materials  furnished  for, 
though  not  u9ed  in  the  erection  of  a  building,  constitute  a  lien.  2  S.  &  R.  17.  12 
Ibid.  303.  If  not  fumtihed  for,  although  used  in  the  building,  no  lien  is  acquired. 
16  S.  &  R.  56.  Lien  binds  no  greater  estate  in  the  ground,  than  that  of  the  person 
in  poBsession,  at  whose  instance  the  building  is  erected.   Purd.  714. 

65.    FOBH  or  A  HICHANIC'S  LIXN. 

Ik  the  [District  Court]  for  the  eitj  and  county  of  Phikdelphia :  [A.  B.  and  C.  D.]  claim 
a  lien  for  [two  hundred]  dollars,  against  all  that  certain  [three-story  brick  house,]  together 
with  the  lot  whereon  the  same  is  erected,  situate  in  the  [city]  of  Philadelphia,  [in  Button- 
wood  street,  north  side.  No.  1005,  three  doors  aboye  Tenth  street,]  belonging  or  said  to  belong 

to  [J.  K.]    JIf  for  work  and  labor,  baj  for  work  and  labor,]  via. done  and  performed 

in  the  erection  and  construction  of  said by  the  said as  a employed  in  the 

erection  and  construction  of  the  said within  six  months  last  past :  (tor  materials, 

riz.  —  found  and  provided  for  the  erection  and  construction  of  said  [house]  by  [us,! 
the  said  [A.  B.  and  Cf.  D.,]  as  a  builder  employed  in  furnishing  the  materials  for  the  said 

,  wiuiin  six  months  last  past.)    A  bill,  or  more  particular  statement  of  the  materiids, 

so  found  and  provided,  is  hereto  annexed.  [A.  B.]  therefore  requires  the  prothono- 

tary  of  the  said  court  to  enter  the  same  as  a  lien  against  the  premises  aforesaid,  agreeably 
to  the  proyiaions  of  the  act  of  assembly  in  such  case  made  and  provided. 

To  [EL.  M.,]  Esquire,  prothonotary  of  said  court. 
Philadelphia,  a.  d.  1860. 

66.    MORTQAGB. 

A  modem  mortgage  may  be  described  to  be  a  conveyance  of  lands  by  a  debtor 
to  his  creditor,  as  a  pledge  and  security  for  the  repayment  of  a  sum  of  money  bor- 
rowed, with  a  proviso,  that  such  conveyance  shall  be  void  on  payment  of  the  money 
and  interest  on  a  certain  day ;  and,  in  all  mortgages,  although  the  money  be  not 
paid  at  the  time  appointed,  by  which  the  conyeyanoe  of  the  land  becomes  absolute 
at  law,  yet  the  mortgagor  has  still  an  equity  of  redemption,  that  is  a  right  in  equity 
on  payment  of  the  principal^  interest  and  costs,  within  a  reasonable  time,  to  call  for 
a  reoonveyanoe  of  ue  lands.^  1  Powell  on  Mortgages  4. 

He  who  gives  the  mortgage  is  called  the  mortgagor,  he  who  takes  it  the  mortgagee. 

Proceedings  for  recovery  of  money  on  mortgage  in  Pennsylvania,  are  by  scire 
facias.  Act  of  1705,  §  6.  Purd.  328.  Mortgage  to  be  recorded  within  six  months. 
Act  of  28  May  1715,  §  8.  Purd.  324.  The  lien  of  mortgages  is  according  to 
priority  of  record,  except  mortgages  for  purchase-money,  which  take  effect  from 
date,  if  recorded  within  sixty  days.  Act  of  28  March  1820,  §  1.   Purd.  324. 

67.  Fork  or  a  mortoagx. 

This  nrDSNTUBS,  made  the  [tenth]  day  of  [May,]  in  the  year  of  our  Lord  one  thousand 
eigbt  hundred  and  [sixty,]  between  [A.  6.,  oi  the  city  of  Pittsburgh,  county  of  Allegheny, 
state  of  Pennsylvania,  currier,]  of  the  one  part,  and  TC.  D.  of  the  same  place,  carter,J  of 
the  other  part.  Whereas,  the  said  [A.  B.J  in  and  br  a  [certain]  obligation  or  writing 
obligatory  under  [his]  hand  and  seal,  duly  executed,  bearing  even  date  herewith,  stands 
hound  unto  the  said  [C.  D.[  in  the  sum  of  [two  thousand  dollars]  conditioned  for  the  pay 
ment  of  tiie  just  sum  of  [one  thousand  dollars]  in  five  years  from  the  date  thereof,  with 
lawful  interest,  payable  half-yearly  for  the  same,  without  any  fraud  or  further  delay. 
[Provided,  however,  and  it  is  hereby  expressly  agreed  that  if  at  any  time,  default  shall 
he  made  in  the  payment  of  interest  on  said  principal  sum  for  the  space  of  thirty  days  after 
any  one  payment  thereof  shall  fall  due,  then  and  in  such  case  the  whole  principal  debt 
aforesud  shall,  at  the  option  of  the  said  C.  D.,  his  executors,  administrators  or  assigns, 
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become  due  and  payable  immediately  and  payment  of  said  principal  sum  of  [one  tbons- 
and  dollars]  and  all  interest  thereon  may  be  enforced  and  recovered  at  once,  anything 
therein  contained  to  the  contrary  thereof  notwithstanding,]  as  in  and  by  the  sua  [cer- 
tain] recited  obligation  and  condition  thereof,  relation  ^mg  thereunto  had  may  more 
fully  and  at  large  appear.  Now,  this  indenture  witnesseth,  that  the  said  [A.  B  ]  as  well 
for  and  in  consideration  of  the  aforesaid  debt  or  [certain]  sum  of  [one  thousand  dollars,] 
and  for  the  better  securing  the  payment  of  the  same  wim  interest  unto  the  said  [C.  D^] 
his  executors,  administrators  and  assigns,  in  discharge  of  the  said  recited  obli^- 
tion,  as  for  and  in  consideration  of  the  further  sum  of  one  dollar  unto  [him]  b  h&nd 
well  and  truly  paid  by  the  said  [C.  D.l  at  and  before  the  sealing  and  deliyery  hereof,  the 
receipt  whereof  is  hereby  acknowledged,  [hath],  granted,  bargained,  sold,  aliened,  enfeoffed, 
released  and  confirmed,  and  hj  these  presents  [dothl  grant,  bargain,  sell,  alien,  enfea( 
release  and  confirm  unto  the  said  |^C.  D.,^  his  heirs  ana  assigns,  [here  describe  particalarly 
the  property]^  together  with  all  and  smjgular  the  ways,  waters,  wateiHM>nr8e8,  rights, 
liberties,  privileges,  improvements,  hereditaments  and  appurtenances  whatsoever  there- 
unto belonging,  or  in  any  wise  appertaining,  and  the  reversions  and  remainders,  rests, 
issues  and  profits  thereof:  to  have  and  to  hold  the  said  hereditaments  and  premisea 
hereby  granted  or  mentioned  or  intended  so  to  be,  with  the  appurtenances  unto  the  said 

to.  D.,]  his  heirs  and  assigns,  to  the  only  proper  use  and  behoof  of  the  said  [0.  D.,]  his 
eirs  and  assigns  for  ever.  Provided  cdwayst  nevertheless,  that  if  the  said  [A.  B.,]  hia 
heirs,  executors,  administrators  or  assigns,  do  and  shall  well  and  truly  pay,  or  cause  to  be 
paid  unto  the  said  [0.  D.,]  his  executors,  administrators  or  assigns,  the  aforesaid  debt 
or  sum  of  [one  thousand  dollars]  on  the  day  and  time  herein-before  mentioned  and 
appointed  for  payment  of  the  same,  together  with  lawfiil  interest  as  aforesaid,  without 
any  fraud  or  further  delay,  and  without  any  deduction,  defalcation  or  abatement  to  be 
made  of  ftnything,  for  or  in  respect  of  any  taxes,  charges  or  assessments  whatsoever,  that 
then,  and  from  thenceforth,  as  well  this  present  indenture,  and  the  estate  hereby  granted, 
as  the  said  recited  obligation,  shall  cease,  determine  and  become  void,  anything  hereiD- 
befor^  contained  to  the  contrary  thereof,  in  any  wise  notwithstanding.  [And  pro- 
vided, further  that  in  case  of  default  in  the  payment  of  the  interest  as  aforesaid,  or  any 
part  thereof,  it  shall  thereupon  be  lawful  for  the  said  0.  D.,  his  executors,  administrators 
or  assigns  to  sue  out  forthwith  a  writ  of  scire  facias  upon  this  present  indenture  of 
mortgage,  and  to  proceed  at  once  to  recover  the  principal  money  hereby  secured,  and  all 
interest  thereon,  according  to  law,  without  further  stay,  any  law  or  usage  to  the  contrary 
notwithstanding.]  In  witness  whereof,  the  said  parties  to  these  presents  have  inter- 
changeably set  their  hands  and  seals  thereunto.  Dated  the  day  and  year  first  above 
written. 

Sealed  and  delivered  in )  Signed,  [A.  B.]  [seal.] 

the  presence  of       J 


[E.  T.] 
tR.  S.j 


On  the  [tenth]  day  of  [May]  Anno  Domini  1860,  before  me,  [an  alderman  in  and  for 
the  city  of  Philadelphia,]  personally  appeared  the  above  named  f  A.  B.,]  and  in  due  fbrm 
of  law  acknowledged  the  abore  indenture  of  mortgage  to  be  [his]  act  and  deed,  and  de 
sired  the  same  might  be  recorded  as  such. 

Witness  my  hand  and  seal,  the  day  and  year  aforesaid. 

[G.  A.,  Alderman.]  [seal.] 

68.  Assign  KENT  of  a  hortoagb. 

Know  all  hen  by  these  presents,  that  I,  A.  B.,  the  mortgagee  within  named,  for  and   \ 
in  consideration  of  the  sum  of  six  hundred  dollars  to  me  in  hand  paid  bv  0.  D.,  of,  &C., 
at  and  before  the  sealing  and  delivering  hereof,  the  receipt  whereof  is  hereby  aeknow-    i 
lodged,  have  granted,  bargained,  sold,  assigned  and  set  over,  and  b^  these  presents  do    \ 
grant,  bargain,  selli  assign,  and  set  over,  unto  the  said  0.  D.,  his  heirs  and  assigns,  the 
within  indenture  of  mortgage,  and  all  that  messuage,  &c.,  therein  mentioned  and  described. 
7b^^^  with  the  rights,  members,  and  appurtenances  thereunto  belonging,  and  all  my 
estate,  right,  title  and  interest  therein :  To  ?utve  and  to  hold  all  and  singular  the  pre- 
mises herebjT  granted  and  assigned,  or  mentioned,  or  intended  so  to  be,  unto  the  said 
0.  D.,  his  heirs  and  assigns  forever;  subject,  nevertheless,  to  the  right  and  equity  of    | 
redemption  of  the  within  named  £.  F.,  his  heirs  and  assigns,  (if  any  they  have,)  in  the    | 
same.    In  witness  whereof,  &c.  ! 

[It  should  be  acknowledged,  or  proved  and  recorded.] 

69.  EoADS. 

The  act  of  1700,  c.  57,  was  the  first  enactment  in  Pennsylvania,  on  the  subject 
of  erecting  bridges  and  maintaining  highways.     It  continued  injbree  until  the  act 
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of  1802.  The  revised  act  13  June  1886  (Pturd.  871),  supplies  the  place  of  both 
^e  above  mentioDed  acts. 

Roads  are  of  three  kinds  in  Pennsylvania,  viz. :  Public  roads,  called  in  the  act 
of  1700,  "  the  king's  highways  "  laid  out  by  order  of  the  governor  and  council ', 
the  records  of  which  are  in  the  office  of  the  secretary  of  the  commonwealth.  Roadi 
or  cartways,  leading  to  such  great  provincial  roads,  laid  out  by  order  of  court, 
on  return  of  viewers.  Private  roads,  likewise  laid  out  by  order  of  court  on  the 
application  of  any  person  for  a  road  to  be  laid  out  to  or  from  their  plantations  oi 
dwelling-places,  or  to  or  from  the  highways.  In  all  grants  of  land,  either  by  the 
proprietaries  or  commonwealth,  six  per  cent,  has  been  added  in  quantity  to  every 
man's  land,  for  the  purpose  of  contributing  to  the  establishing  of  roads  or  highways. 
The  word  roady  unless  where  the  word  private  is  prefixed,  is  uniformly  Applied  to 
publw  roads,  and  is  synonymous  with  the  term  highway.  8  T.  426.  Tne  word 
street  is  also  considered  equivalent  to  highway,   4  S.  &  R.  106. 

The  court  of  quarter  sessions  of  every  county  (except  Philadelphia),  on  being 
petitioned  to  grant  a  view  of  a  road  in  their  respective  county,  is  required  (Act  18 
June  1886,  §  1),  to  appoint,  as  often  as  may  be  needful,  six  discreet  and  respectable 
citiiens,  qualified  to  vote  for  members  of  the  legislature  (§  51),  but  not  residing  on 
or  owning  land  along  the  route  of  such  road  (§  19),  to  view  the  ground  proposed 
for  such  road,  and  imJ^e  report  of  their  proceedings  to  the  next  term.  The  viewers, 
if  they  agree  that  there  is  occasion  for  a  road,  are  required  to  lav  out  the  same  (§  2), 
having  respect  to  the  shortest  distance  and  the  best  ground,  and  with  the  least 
injury  to  private  property,  and,  as  far  as  practicable,  in  conformity  to  the  desire 
of  the  petitioners.  To  make  a  valid  view,  Jive  of  the  six  must  view  the  ground,  and 
/our  of  the  actual  viewers  concur  in  the  report  (§  52). 

The  report  of  the  viewers  must  be  made  to  the  next  term  of  the  court,  and  state 
particularly :  1.  Who  of  them  were  present  at  the  *view :  2.  Whether  they  were 
severally  sworn  or  affirmed :  8.  Whether  the  road  be  necessary  for  a  public  or  pri- 
vate road ;  annex  a  plot  or  draft,  «tating  the  courses  and  distances,  noting  briefly 
improvements  through  which  it  may  pass,  and,  whenever  practicable,  lay  out  the 
road  at  an  elevation  not  exceeding  five  degrees,  except  at  the  crossing  of  ravines 
and  streams,  where,  by  moderate  filling  and  bridging,  the  declination  of  the  road 
may  be  preserved  within  that  limit  (§  3)^ 

The  court  are  to  direct  of  what  width  the  road  shall  be  (§  4).  Public  roads  must 
not  exceed  fifty,  nor  private  roads  twenty-five  feet^in  width  (§  5).  Damages  are  to 
be  assessed  by  six  disinterested  persons,  appointed  by  the  court,  on  petition,  who 
who  are  to  report  in  writing,  and  after  confirmation  by  the  court,  the  amount  of 
damages  are  to  be  paid  by  the  county  treasurer  (§§  7,  8). 

In  cases  of  private  roads,  swinging  gates  may  be  allowed  by  the  court,  after  view 
and  favorable  report,  and  may  be  put  up  at  the  expense  of  the  parties  applying  for 
the  same,  by  petition,  whem  the  same  may  be  done  without  much  inconvenience  to 
the  persons  using  such  road  (§  18).  Private  roads  must  be  opened,  fenced,  and 
kept  in  repair,  by  the  petitioners,  their  heirs  and  assigns  (§  15).  The  damages 
shall  be  paid  by  the  same  persons,  and  the  road  shall  not  be  opened  untU  they  are 
fully  paid  (§  16).  Other  persons  than  the  petitioners  may,  afterwards,  use  a 
private  road,  after  contributing  to  the  expense  such  sum  as  the  court  may  direct 
(§  17).  ^ 

This  general  system,  however,  established  by  the  act  of  1886,  has  beeir  so  fre- 
quentiy  altered  by  special  legislation,  extending  only  to  particular  counties,  that  it 
is  not  safe  to  rely  on  it  as  -of  universal  application.  Parties  concerned  in  road 
cases  should  always  apply  at  once  to  experienced  counsel,  as  there  are  no  cases 
in  the  courts  in  which  more  oversights  are  committed  than  in  those  arising  under 
the  road  laws,  and  none  in  which  more  vexatious  delays  may  be  interposed  by  those 
desirous  of  obstructing  the  proceedings.  The  various  special  acts  will  be  found 
collected  in  Purdon's  Digest,  to  which  the  inquirer  is  referred. 

'  70.  Petition  roa  a  public  road. 

To  the  judges  of  the  Court  of  Quarter  Sessions  of  the  Peace  of  the  county  of : 

Tn  petition  of  the  subscribers  respectfully  showeth :  That  they  labor  under  great  in- 
oouTenience  for  the  want  of  a  public  road  or  highway,  (or  private  road,)  to  lead  from 
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to ^  in  said  county,  [there  must  be  no  intermediate  points  made  in  tibe  road 

prayed  for ;]  they  therefore  pray  the  court  to  appoint  persons  duly  qualified  to  view  the 
ground  proposed  for  said  road,  and  to  lay  out  the  same  aooording  to  law. 

71.  Obdxb  of  ooubt  on  thi  ▲boys  fitition. 

At  a  Court  of  Quarter  Sessions  of  the  Peace  of  the  county  of ,  held  at ,  in 

and  for  said  county,  on  the  ->—  day  of ,  in  the  year  one  thousand  eight  hundied 

and 

On  the  petition  of  the  subscribers  thereto,  setting  forth  that  they  labor  under  great  in- 
convenience for  the  want  of  a  public  road  or  highway,  (or  private  road,)  to  lead  fram 

to ,  in  said  county,  and  prayine  the  court  to  appomt  proper  persons  to  view  the 

ground  for  said  road,  and  to  lay  out  uie  same  as  aforesaid, — 

Thereupon  the  court  appoint  A.  B.,  Ac.,  (who  being  first  severally  sworn  or  affinned 
to  perform  their  duties  impartially  and  according  to  the  best  of  their  judgment,)  to  view 
the  ground  proposed  for  said  road,  and  if  they,  or  any  five  of  them,  view  the  same,  and  any 
four  of  the  actual  viewers  agree  that  there  is  occasion  for  a  road,  to  proceed  to  lay  out  tM 
same,  (having  respect  to  the  shortest  distance  and  the  best  ground  for  a  road,)  m  such  a 
manner  as  to  do  the  least  injurjr  to  private  property,  as  far  as  practicable,  agreeably  to 
the  desire  of  the  petitioners,  and,  if  practicable,  at  an  elevation  not  ezoeedine  five  degrees, 
except  at  the  crossing  of  ravines  and  streams,  whero  by  moderate  filling  and  brid^ng,  the 
declination  of  the  road  may  be  preserved  within  that  limit. 

Ordered^  that  the  viewers  '*  roport  at  the  next  term,  statbg  particularly  who  of  them 
wero  present  at  the  view,  whether  the  road  desired  be  necessary  for  a  public  road,  (omit 
if  a  private  road,)  annex  and  return  a  plot  or  draft  thereof,  statine  the  courses  and  dis- 
tances, (in  words  at  length,)  and  noting  briefly  the  improvements  uirough  which  it  may 
pass." 

In  witness  whereof,  I  have  hereunto  set  my  hand,  and  affixed  the  seal  of  the  said 

court,  this  — ^  day  of ,  Anno  Domini  one  thousand  eight  hundred  and . 

Clerk. 

72.    RlTURN  or  THl  INQUEST. 

To  the  judges  of  the  Court  of  Quarter  Sessions  of  the  Peace,  in  the  witiiin  or  annexed 

order  named : 

We,  the  subscribers,  the  persons  appointed  bv  the  said  court,  to  view  and  lay  cot 
the  road  theroin  mentioned,  roport,  that  having  been  first  severally  sworn  or  affirmed, 
in  the  manner  and  form  prescribed  by  the  said  order,  that  all  of  us  (or  five  of  us,  naming 
them,)  having  viewed  the  ground  for  the  proposed  road,  and  four  of  us  concurring,  did  Isy 
out,  and  now  rotum  the  same  for  a  public  (or  private)  road,  beginning,  &o.,  [hero  describe 
the  courses  and  distances  in  words  at  len^,]  with  roferonce  to  the  improvements  throogli 
which  it  passes,  a  plot  or  draft  whereof  is  hereto  annexed. 

Witness  our  hands  and  seals  the day  of ,  Anno  Domini  one  thousand  eig^t 

hundred  and . 

Or,  having  viewed,  Ac.,  the  route  of  ib»  proposed  road  as  within  directed,  we  (or,  Ae.) 
are  of  opinion  that  there  is  no  occasion  to  lay  out  the  same.    Witness,  &c. 

73.    A  PETITION  FOR  DAMAGIS. 

The  petition  of  the  subscribers  respectfully  represents :  That  a  public  road  or  highway 

[or  private  road]  was  lately  laid  out  and  opened  by  order  of  this  court  from ,  is.,  to 

,  &c.,  which  road  is  laid  out  and  opened  through  the  land  of  your  petitioners,  and  by 

which  they  have  sustained  injury.  They  therefore  pray  the  oourt  to  appoint  persons  to 
view  the  premises,  assess  the  damages  sustained,  and  report  the  same  to  the  court  at  the 
next  term  thereof. 

74.  Order  of  court. 

At  a  Court,  &c. 

On  the  petition  of  A.  and  B.  setting  forth  that  a  public  road  or  highway  [or  privste 
road]  has  lately  been  laid  out  and  opened  by  the  order  of  the  court,  and  praying  the  cuurt 
to  appoint  persons  to  view  and  assess  the  damages  they  have  sustained  bv  reason  of  said 
road  passhig  through  their  lands :  thereupon  the  court  appoint  A.  B.,  ic.,  six  disintrr- 
ested  persons,  none  of  whom  reside  on  their  own  land  along  the  route  of  said  road,  [who 
being  first  severally  sworn  or  affirmed  to  perform  the  duties  with  impartialitv,  and  to  the 
best  of  their  judgments,]  to  view  the  promises,  and  if  any  five  of  them  view  the  said  road, 
and  any  four  asree  that  the  petitioners,  or  any  of  them  have  sustained  damages  by  reason 
of  the  said  road  passing  throufch  their  lands,  then  to  proceed  to  assess  the  same  to  each 
of  the  said  petitioners,  taking  into  consideration  the  advantages  they  may  severally  derive 
from  the  said  road  passing  through  their  lands.  Ordered  that  the  petitioners  ^ve  notice 
to  one  or  moro  of  the  commissioners  of  the  county  aforesaid,  (or  in  case  of  a  private  road, 
to  the  parties  interested.) 
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It  18  farther  ordered,  that  the  viewers  state  in  their  report  who  of  them  were  present 
St  the  view ;  whether  they  were  severally  sworn  or  afilrmed,  and  that  they  report  at  the 
next  term  of  this  coort.    in  witness,  &c. 

75.  Pbiyatb  roads,  petitions,  &o. 

The  form  of  ihe  order  and  other  prooedings  on  application  for  private  roads  will 
be  the  same  as  for  public  roads,  except  omitting  in  the  order  of  the  words,  "  stating 
partioukrly  whether  tihey  judge  ihe  same  necessary  for  a  public  or  a  private  road.'' 

76.  Pktition  for  gates  ok  a  pritatb  boab. 

To  &e  Judges,  Ac. 
Ok  iJie  petition  of  A.  B.,  C.  D.,  setting  forth  that  they  labor  under  great  inconvenience 

for  want  of  huiging  a  swineing  gate  or  gates  on  a  private  road  leading  from to , 

snd  praying  the  court  for  leave  to  hang  and  maintain,  at  their  own  expense,  a  gate  or 
gates  across  said  road. 

We  the  subscribers  appointed  to  view,  &o.,  report  that  we,  after  being  first  severally 
iwom  or  affirmed,  aocoroins  to  said  order,  viewed  the  said  road  as  directed,  and  are  of 

opinion  that  a  gate  may  be  hung  upon  the  said  road  at ,  according  to  the  prayer  of 

tbepetitioners,  without  much  inconvenience  to  the  persons  using  the  said  road. 

Witness  our  hands  and  seals,  &c. 

77.  Petition  fob  vacating  roads. 

To  the  Jud^  &c. 
The  petition  of  the  subscribers  respectfully  represents :  That  a  road  was  formerly  lud 

oat  by  order  of  the  court  from to ,  in  said  county,  beginning,  &c,,  fhere  set 

forth,  in  a  clear  and  distinct  manner,  the  situation  and  other  circumstances  of  the  road, 
sod  the  parts  which  the  applicants  desire  vacated,)  which  road  your  petitioners  conceive 
has  become  useless,  inconvenient  and  burdensome.  Tour  petitioners  therefore  pray  the 
court  that  the  same  road  may  be  vacated. 

78.  Report  of  yiewers. 

We,  the  subscribers  appK)inted  to  view  the  road  therein  mentioned,  report  that  in  pur« 
•nance  of  said  order,  (having  been  severally  sworn  or  affirmed  as  herein  directed,)  we 
have  riewed  the  said  road,  and  are  of  opinion  that  the  same  is  (not)  in  our  opinion 
useless,  inconvenient  and  burdensome,  and  ought  (not)  therefore  to  be  vacated. 

Witness  our  hands  and  seals  this day  of ,  a.  d. , 

79.  Order. 

At  a  Courts  ftc. 

The  persons  appointed  at  — »  sessions,  a.  d. ,  to  view  a  road  leading  from,  &o. 

-^-  to f  Ac.,  and  to  judge  whether  the  same  has  become  useless,  inconvenient  and 

bardensome,  having  been  severally  sworn  or  affirmed,  as  within  directed,  report,  that  they 
have  riewed  the  road  therein  mentioned,  and  are  of  opinion  that  it  has  become  useless, 
inconvenient  and  burdensome,  and  ought  to  be  vacated ;  whereupon  the  court  confirm  the 
•sid  Import  and  order  that  the  said  roeS  may  be  vacated. 

80.  For  annulling  proceedings  had  before  the  road  is  opened. 

Petition. 

The  petition  of  the  subscribers,  being  a  majority  of  the  original  petitioners,  respect- 

fiilly  represents :  That  a  petition  was  presented  to  this  court  at sessions  last,  signed 

bj  joor  petitioners,  praying  the  court  to  appoint  proper  persons  to  view  and  lay  out  a 

road  from to ,  which  was  aocordin^ly^^ne ;  and  the  said  viewers  so  appointed 

did  riew,  lay  out  and  return  for  public  (orprtvcUe)  use  a  road,  beginninff,  Soc,, ,  which 

WB8,  on  due  consideration,  approved  of  and  confirmed  by  the  court ;  ttiat  the  said  road 
not  yet  haring  been  opened,  and  it  appearing  to  your  petitioners  to  be  useless,  and  if 
opened  would  become  ourdensome — ^they  therefore  pray  the  court  to  appoint  persons  not 
residing  on  or  owning  land  on  the  route  of  the  said  road,  to  view  the  same,  and  make 
Ftport  according  to  law.  ' 

81.  Report  of  viewers. 

We,  the  subscribers,  appointed  to  view  the  road  herein  mentioned,  do  report :  That,  in 
ponoanoe  of  the  said  oraer,  having  been  severally  sworn  or  affirmed,  we  have  viewed  the 
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said  road,  and  are  of  opinion,  the  same,  if  opened,  will  (or  vtU  noi)  be  lueleafl  a&d 
bordeneome. 

82.    PlTITION  TO  TACATl  A  ST  ATI  ROAD,  SUFPLIXl)  BT  A  TURKPIKS. 

To  the  judges,  &o. 

Thb  petition  of  the  subscribers  respectfully  represents :  That  part  of  the  road  leading 

from to ,  in  the  township  (or  ioumahipi)  of ,  and  counter  aforesaid,  has  been 

supplied  and  rendered  useless  by  a  substantial  and  permanent  turnpike,  made  and  eoon- 

pleted  agreeably  to  law,  from to .    They,  therefore,  pray  the  court  to  appoint 

persons  to  view  the  road,  so  supplied  and  rendered  useless,  ana  make  report  to  the  ooart 
according  to  law. 

83.  Petition  fob  a  bbtiiw. 
To  the  Judges,  &o. 

The  petition  of  the  subscribers  respectfully  showeth : — ^That  a  road  hath  hem  lately 
laid  out,  by  order  of  the  court,  from,  &c.  (here  sei  forth  the  road  aa  reported  byiheoiyina 
viewers,)  which  road,  if  confirmed  by  the  court,  will  be  very  injurious  to  your  petitioners. 
They,  therefore,  pray  the  court  to  appoint  proper  persons  to  reyiew  the  said  road,  Ac.,  as 
in  case  of  yiews. 

84  Petition  pob  a  road  on  a  county  line. 
To  the  Judges,  &c. 

The  petition  of  the  subscribers  respectfully  represents : — ^That  your  petitioners  labor 
under  great  inconyenience  for  want  of  a  public  road  or  highway,  to  lead  on  the  tine 

which  divides  the  said  counties  from in county  to m county.    Y(*ar 

petitioners  therefore  pray  the  court  to  appoint  proper  persons  to  yiew  and  lay  out  the 
same  according  to  law. 

85.  Report  thereon. 

We  the  subscribers  appointed  within,  and  a  similar  order  from  the  court  of  Quarter 

sessions  of county,  to  yiew  and  lay  out  the  road  therein  mentioned,  report,  tnat,  in 

pursuance  of  said  orders,  haying  been  severally  sworn  or  affirmed,  we  have  viewed  and 
laid  out,  and  do  return,  for  public  (or  priwUe)  use,  the  following  road,  to  wit:  Beginning 
Ac.  (here  describe  the  courses  and  distances  in  toords  at  length,  wiM  referpuxs  to  ike  improee' 
ments  through  which  it  passes,)  or  that  there  is  no  occasion  to  lay  out  the  same. 

86.  Petition  for  a  countt  bridge. 
To  the  Judges,  Ac. 
The  petition  of  the  subscribers  respectfully  showeth :  That  a  bridge  is  much  wanted 

over creek,  at  tbe  place  where  the  public  highway  to crosses  the  said  creek,  ia 

the  township  of ,  in  said  county ;  and  that  the  erection  of  said  bridge  will  require 

more  expense  than  it  is  reasonable  one  or  two  adjoining  townships  should  bear.  They, 
therefore,  &c.,  (as  in  the  case  of  public  noads,)  pray  the  court  to  appoint  persons  to  view 
the  premises. 

87.  Report  thereon. 

We,  the  subscribers,  appoint^  to  view  the  place  proposed  for  a  bridge,  in  the  withm 
order  mentioned,  after  being  severally  sworn  or  affirmed,  as  within  directed,  report,  that 

in  our  opinion,  a  bridge  over creek,  at  the  place  where  the  public  highway  to 

crosses  the  said  creek,  is  necessary,  and  that  the  erecting  of  such  a  bridge  would  be 
attended  with  more  expense  than  it  is  reasonable  the  said  township,  or  two  adjoining 
townships,  should  bear. 

(If  the  viewers  are  of  opinion  that  a  change  or  variation  in  the  route  of  the  said  road 
is  necessary,  add  the  foUowing:) 

And  we  further  report,  that  after  examination,  we  are  of  opinion  that  a  change  or 
variation  in  the  bed  and  route  of  the  road  would  be  an  improvement,  and  savinx  of 
expense  iirthe  erection  of  said  bridee,  and,  therefore,  report,  that  the  route  of  the  road  be 
changed  in  the  following  manner:  (here  particularly  describe  the  change  proposed^  iogdhtr 
with  a  map  or  plot  there^,)  Witness  our  hands  and  seals,  this day  of ,  a.  d.  1860. 

88.  Petition  fob  a  bbidoe  on  a  countt  line. 
To  the  Judges  of  the  Court,  Ac. 

The  petition  of  the  subscribers counties  of and respectfully  represent: 

That  abridge  is  much  wanted  over creek,  being  the  line  of  the  place  where  the 

public  highway  to crosses  said  creek,  in  the  township  of ,  in county,  and 

m  the  township  of ,  in  — '■ —  county ;  and  that  the  erection  of  such  bridge  will  require 
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more  expense  than  it  is  reasonable  the  Bead  township  should  bear ;  your  petitioners  pray 
tiie  Goart  to  appoint  persons  to  view  the  premises,  and  take  such  order  on  the  subject  as 
IS  required  and  directed  by  the  acts  of  assembly  in  such  case  made  and  provided. 

89.    DUB-BILL. 


1260.00  Lancaster,  June  4th  1860. 

'■ —  I  have  this  day  made  a  full  settlement  of  all  aooounts  with  A.  B.,  and  I  acknow^ 

ledge  myself  to  be  indebted  to  him  in  the  sum  of  two  hundred  and  sixty  dollars. 

(Signed,)  0.  D. 

Sneh  a  dae-bill  may  be  aflsigned  by  C.  D.,  thus : 

"  For  a  valuable  consideration,  I  assien  to  £.  F.,  all  my  rij^t,  title  and  interest  in  the 
above  due-bill,  without  recourse  to  me,  (Signed,)  A.  B. 

Witnesses  at  signing,  G.  H.  and  I.  J. 

Upon  such  a  due-bill,  or  upon  such  an  assignment  of  such  a  due-bill^  suit  may 
be  brought  by  the  holder  of  the  bill. 

90.  PbOMISSOBT  NOTBS. 


1560.30  Pittsburgh,  July  20th  1860. 

Ninety  days  after  date  I  promise  to  pay  to  the  order  of  E.  L.,  five  hundred  and 

nxty  dollars  and  tturty  cents,  without  defalcation,  for  value  received.  M.  N. 

ANOTHIB  FORM. 


1320.40  Harrisburg,  July  20th  1860. 

'- —  At  the  bank  of  Harrisburg,  on  the  first  day  of  October  next,  I  promise  to  pay, 

or  cause  to  be  paid,  to  0.  P.,  or  order,  three  hundred  and  twenty  dollars  and  forty  cents, 
without  defisdcation,  for  value  received.  Q.  R. 

If  either  of  the  foregoing  notes  is  passed  away,  it  must  be  indorsed  by  the  person 
in  whose  favor  it  is  drawn ;  that  is,  he  must  write  his  name  on  the  back  of  the  note, 
and  thus  authorize  the  person  to  whom  he  thus  assigns  it,  to  receive  the  money,  or 
bring  suit  for  it  if  not  paid  at  maturity. 

ANOTHER  rORM. 


$475.25  Northumberland,  July  20th  1860. 

Sixty  days  after  date  I  promise  to  pav  to  S.  T.,  four  hundred  and  seventy-fiTe 

dollars  and  twenty-five  cents,  for  value  received.  V.  W. 

This  note  cannot  be  ass^ed,  because  the  drawer  of  the  note  does  not  promise  to 
pay  to  any  person  but  8.  T.  the  amount  of  the  note.  If  V.  W.  were  to  indorse  the 
above  note,  and  give  it  to  X.  Y.,  and  X.  T.  were  to  bring  suit  in  his  own  name,  he 
could  not  reoover,  because  the  note  is  not  payable  to  order. 

JUDOHSNT  ^OTX. 


(500.00  Philadelphia,  May  23d  1860. 

— ^ —  Thirty  days  after  date  I  promise  to  pay  to  A.  B.,  or  his  assigns,  the  sum  of  five 
bondred  dollars,  without  defalcation,  for  value  received :  and  I  hereby  authorise  any 
ittomey  of  any  court  of  record  in  Pennsylvania,  or  any  other  state,  to  confess  judgment 
igunst  me  for  the  said  sum.  J.  B. 

JUDGMENT  NOTB  WITH  WAIVER  OF  EXEMPTION. 


IIOOO.OO  Pittsburgh,  April  2d  1861. 

Nine  months  after  date,  I  promise  to  pay  to  J.  K.,  or  his  assigns,  the  sum  of 

one  thous^d  dollars,  without  defalcation,  for  value  received :  and  I  hereby  authorize 
any  attorney  of  any  court  of  record  in  Pennsylvania,  or  any  other  state,  to  confess  judj'- 
ment  against  me  for  the  said  sumi  with  release  of  errors,  &c. ;  and  I  hereby  also  waive  all 
Btav  of  execution  from  and  after  the  maturity  of  the  above  note.  And  I  do  for  myself 
snd  my  legal  representatives,  hereby  waive  and  relinquish  unto  the  said  J.  K.  and  his 
legal  representatives,  all  benefit  that  may  accrue  to  me  by  virtue  of  any  and  every  law 
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made  or  to  be  made,  to  exempt  any  of  mj  property  or  estate  from  levy  and  sale  antler 
exeoation,  or  any  part  of  the  proceeds  arising  from  the  ^e  thereof,  from  the  payment  il 
the  said  moneys  or  any  part  thereof.  A.  C. 

91.  Reoeipts. 

Bedford,  July  lOtii  1860. 
Received  from  A.  B.,  the  sum  of  two  hundred  and  ten  dollars  in  fall  lor  a  horse  end 
a  pair  of  oxen,  which  1  this  day  sold  and  deliver  to  hinu  C.  D. 

1210.00 

A  FORK  FOR  RIVT. 

SnnbnxT,  Joly  lOtib  1800. 
Reeeived  from  E.  F.,  one  hundred  and  twenty  dollars,  being  in  rail  for  one  qusiter's 
rent  of  a  dwelling-house.  No.  10,  Smith's  street,  rented  by  me  to  him  as  per  agreemes^ 
which  payment  pays  his  rent  in  full  to  this  day.  G.  H. 

1120.00 

WHEN  THS  HONIT  18  FAXD  BY  A  THIRD  PKRaOH. 

Greensburff,  Julv  10th  1860. 
Received  from  I.  J.,  by  R.  L.,  the  sum  of  three  hundred  and  fi^  dollars,  for  goods 
sold  and  delivered  by  me  to  said  I.  J.,  and  which  is  in  fnll  of  all  aooounls  between  us. 

$350.00  ^^' 

A  receipt  in  Jull  does  not  foredose  all  inquiry.  If  it  can  be  shown  that  ihere 
was  frand,  misrepresentatfbn  or  mistake^  by  which  more  or  less  money  was  paid 
than  ought  to  have  been  paid,  an  inquiry  will  be  gone  into,  to  the  end  that  right 
and  justice  may  be  done. 

WHXM  THE  HONEY  18  FOR  THE  USB  OF  ANOTHER. 

Downinetown,  If  ay  4th  1860. 
Received  from  0.  P.,  the  sum  of  sixty  dollars  and  ten  cents,  for  work  and  labor  dooe 
and  services  rendered  by  Q.  R.  for  the  said  0.  P.  S.  T.     . 

$60.10 

FOR  INTEREST  PAID  ON  A  BOND. 

York,  May  20th  1860. 
Received  from  U.  W.,  the  sum  of  thirty  dollars,  for  one  year's  interest  of  |500,  doe  do 
the  first  day  of  May  inst,  on  a  bond  which  I  hold  of  the  said  U.  W.  X.  Y. 

$30.00 

FOR  A  PROMISSORY  NOTE. 

Reading,  May  14th  1860, 
Received  from  A.  B.,  his  promissory  note,  payable  to  myself  or  order,  for  five  hundred 
dollars,  for  a  quantity  of  lumber  bought  from  me  by  the  said  A.  B.,  which  note,  whes 
paid,  will  be  in  full  of  all  demands.  C.  D. 

$500.00 


FOR  CATTLE,  ETC.,  PUT  OUT  TO  WINTER. 

Tinicum,  November  2d  1860. 
Received  this  day  from  G.  H.,  by  £.  F.,  six  oxen  and  four  cows,  [or  whatever  other 
animals  may  be  received,]  which  cattle  I  promise'  to  keep  through  the  winter,  feeding 
them  on  good  hav,  &c.,  and  to  return  them  on  the  first  day  of  April,  a.  d.  1861,  he  first 
paying  me  four  dollars  each  for  the  keep  of  said  cattle.  I.  J. 

When  such  receipt  as  the  above  is  given,  which  partakes  of  the  charaotar  of  u 
agreement,  the  person  who  gives  it  should  keep  a  copy,  and  have  it  oompared  and 
witnessed. 

92.  Last  will  and  tistahint. 

Will  and  testament  is  a  voluntary  disposition  of  what  a  person  wishes  to  be  done 
respecting  his  estate,  real  and  personal^  after  his  decease.  Eveiy  person  capsble  of 
binding  himself  by  contract,  is  capable  of  making  a  will ;  but  no  will  is  effeetnal 
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unless  the  testator  were,  at  the  time  of  making  the  same,  of  the  age  of  twenty-ooe 
years,  and  upwards.  Pturd.  1016.  By  act  11  April  1848,  a  married  womam  may 
dispose  by  her  last  will,  of  her  separate  property,  whether  the  same  acorues  to  her 
before  or  during  coverture,  provided  the  said  will  be  executed  in  the  presence  of 
two  or  more  witnesses,  neither  of  whom  shall  be  her  husband.  Purd.  1016.  Where 
a  single  woman  makes  a  will,  and  afterwards  marries,  such  marriage  ia  a  revocation 
of  the  will. 

Wills  and  testaments  are  of  two  kinds,  viz.,  norittm  and  verbal^  or  nuncupative, 
which  is  where  a  person  being  sick,  and  for  fear  lest  death,  want  of  sufficient  speech 
or  memoiy,  should  come  so  suddenly  upon  him  that  he  should  be  prevented,  if  he 
waited,  j&om  writing  his  testaments,  desires  his  friends  to  bear  witness  of  his  last 
'  will,  and  which  must  be  in  the  presence  of  three  persons,  and  then  declare  the 
same  before  them ;  such  declaration  being  proved  by  two  of  the  witnesses  after  his 
decease  is  reduced  to  writing  by  the  ordinary  register  of  wills,  and  is  as  valid  as  if 
it  had  been  originally  written  by  the  testator,  as  far  as  relates  to  his  personal  pro- 
perty; but  lands  are  only  devisable  by  a  will  and  testament,  put  in  writing  in  the 
lifetune  of  the  testator. 

Every  will  must  be  in  writing,  and  unless  the  person  making  the  same  be  pre- 
vented by  the  extremity  of  his  last  sickness,  must  be  signed  by  him  at  the  end 
thereof,  or  by  some  person  in  his  presence,  and  by  his  express  direction ;  and  in  all 
cases,  must  be  proved  by  the  oaths  or  a&mations  of  two  or  more  competent  wit- 
nesses, otherwise  it  will  be  of  no  effect.  Purd.  1016.  The  making  of  a  mark  or 
cross  at  the  end  of  the  will,  is  a  sufficient  signing.  Pttrd.  1016.  Where  the  testi- 
mony of  the  subscribing  witnesses  cannot  be  haid,  evidence  of  their  handwriting 
will  suffice.   6Barr409. 

As  to  what  is  a  sufficient  signing  at  the  end  of  a  wUl,  see  6  Barr  409.  8  H.  281. 
7  C.  246.  4  N.  Y.  140.   1  Eng.  L.  &  Eq.  633-6.  9  Ibid.  573. 

If  two  wills  be  found,  and  it  do  not  appear  which  was  the  former,  both  will  be 
void ;  but  where  there  is  any  date,  the  latter  revokes  the  former. 

93.  Form  of  wills  and  tbstamxitts. 

In  the  name  of  Gk)d,  amen.    I,  A.  B.,  of ,  in  the of ^  merchant,  being  in 

mod  health  of  body,  and  of  sound  and  disposing  mind  and  memory,  do  make  and  declare 
mis  to  be  my  will  and  testament,  in  manner  followiDg,  that  is  to  say,  I  order  that  all  my 
iuflt  debts,  faneral  expenses  and  charges  of  nroring  this  my  will,  be  in  the  first  place 
folly  paid  and  satisfi^,  and  after  payment  tnereof  and  every  part  thereof  I  give  and 

bequeath  to the  sum  of ;  I  give  and  beqn^th  unto the  sum  of ,  the 

lame  to  be  paid  him  on  his  attaining  the  age  of  twenty-one  years ;  I  give  and  bequeath 

onto tne  sum  of ,  to  be  paidher  at  her  attaining  the  age  of  twenty-one  years  or 

day  of  marriage,  which  shall  first  happen.  And  all  the  rest,  residue  and  remainder  of 
mj  goods,  chattels,  debts,  ready  money,  effects  and  other  my  estate  whatsoever  and  where- 
soever, both  real  and  personal,  I  ^ive  and  bequeath  the  same  and  every  part  and  parceJ 

thereof  nnto executors,  administrators  and  assigns.    And  I  do  hereby  nominate. 

UQstitnte  and  appoint of and of ,  executors  of  this  my  will,  hereby 

rerokine  and  nu&mg  void  all  former  and  other  wills  by  me  at  any  time  heretofore  made, 
and  dedare  this  only  to  be  mv  last  will  and  testament.    In  witness  whereof,  I,  the  said 

testator, have  to  this  my  last  wUl  and  testament  set  my  hand  and  seal,  the day 

of ,  A.  n.  1860.  [seal.] 

Signed,  sealed,  published  and  declared  by  the  said  testator as  and  for  his  last  will 

and  testament,  in  the  presence  of  us,  who  in  his  presence  and  at  his  request  have  sub- 
scribed our  names  as  witnesses  thereto.  A.  B.,  0.  D. 

94.  Pkeahblbs  TO  wills. 
A  preamble  to  a  will  of  a  person  in  heaUh. 
In  the  name  of  God,  amen.  I,  A.  B.,  of,  ioc^  being  in  good  health  of  body  and  of  sound 
and  disposing  memory,  (praised  be  God  for  the  same,)  and  beine  desirous  to  settle  my 
worldly  affairs,  while  i  have  strength  and  capacity  so  to  do,  do  make  and  publish  this  my 
last  will  and  testament,  hereby  revokinj;  ana  making  void  all  former  wilts  by  me  at  any 
time  heretofore  made ;  and  first  and  principally  I  commit  my  soul  into  the  hands  of  my 
Creator  who  gave  it,  and  my  body  to  the  earth,  to  be  interred  in  the  burying-ground  of 
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B ,  &c,f  at  the  discretioii  of  my  executors  hereinafter  named ;  and  as  to  sach  worldlj 

estates  wherewith  it  hath  pleased  God  to  intrnst  me  I  dispose  of  the  same  as  foUoweth: 
Imprimis,  &o. 

A  preamble  to  the  vnU  ofaperion  that  U  sick  and  weak. 

In  the  name  of  God,  amen.  I,  A.  B.,  of,  Ac,  being  sick  and  weak  in  body,  but  of 
sound  mind,  memory  and  understanding,  (praised  be  God  for  it,)  considering  the  certeintjr 
of  death  and  the  uncertainty  of  the  time  thereof,  and  to  the  end  I  may  be  the  better  pre- 
pared to  leave  this  world  wheneyer  it  shall  please  God  to  call  me  hence,  do  therefore  nuke 
and  declare  this  my  last  will  and  testament  in  manner  following,  (that  ia  to  say:)  first 
and  principally  I  commend  my  soul  into  the  hands  of  Almighty  God  my  creator,  and  as 
to,  &c. 

Another  preamble  revoking  aU  former  mUe, 

This  is  the  last  will  and  testcunent  of  me,  A.  B.,  made  the day  of ,  in  die 

year .    I  do  hereby  revoke  all  former  wiUs  by  me  at  any  time  heretofore  made,  ^. 

95.  Will  bequeathing  pobtions  to  several  children,  and  containing  an  APFonmocrr 

or  guardianship. 

In  the  name  of  God,  amen.  I,  A.  B.,  of,  ^.,  do  make  this  my  last  will  and  teslameDt 
as  follows,  (that  is  to  say :)  my  desire  is  to  be  buried  with  as  little  expense  as  decency  will 
permit,  ana  that  all  my  debts  and  funeral  expenses  be  paid  as  soon  after  my  decease  as 
conveniently  may  be.  I  give  and  bequeatn  all  my  messuage,  lands,  tenements  and 
hereditaments  whatsoever,  situate,  lyinff  and  being  in  the  county  of,  ^.,  other  than,  aod 
except  all  those  three  fields  or  closes  of  land,  meadow  or  pasture  lying  and  being,  ic, 
whicn  I  purchased  of  S.  B.,  with  their  appurtenances,  unto  my  dear  wife,  J.  B.,  for  and 
during  her  life ;  and  from  and  after  her  decease  I  give  and  devise  the  same  to  my  eldest 
son  W.  B.,  and  his  heirs :  And  I  give  all  the  rents  which  shall  be  due  and  ovring  to  me 
at  my  death,  for  the  aforesaid  messuaj^e,  lands,  tenements  and  hereditaments,  hereinbefore 
given  to  niv  said  wife  for  life,  and  after  her  death  to  my  son  W.  and  his  heirs,  unto  my 
said  wife  J.  B.,  for  her  own  use.  I  give  and  devise  all  and  every  one  of  my  messuagee, 
lands,  tenements  and  hereditaments  whatsoever,  which  are  situate,  lying  and  being  in 

,  in  the  said  county  of  C,  with  their  appurtenances,  to  my  son  T.  B.  and  his  heirs, 

charged  and  chargeable,  nevertheless,  with  tne  annuity  or  yearly  sum  of ,  to  be  issu- 
ing and  payable  out  of  the  same  messuages,  lands,  tenements  and  hereditaments  to  mj 
brother  J.  B.,  during  his  life,  by  two  even  and  equal  half-yearly  pimnents,  in  eveiy  year, 
the  first  of  the  said  half-yearly  payments  to  be  made  at  the  end  of  six  calendar  monthi 
next  after  my  decease.  I  give  and  bequeath  to  my  said  son  T.  all  the  rents  that  shall 
be  due  and  owing  to  me  for  the  said  last-mentioned  messuages,  lands,  tenements  and  he- 
reditaments at  my  decease.  I  dve  and  devise  all  the  aforesaid  three  fields  or  closes  of 
land,  meadow  or  pasture,  which  I  purchased  of  the  said  S.  B.,  to  my  son  H.  B.  and  his  heirs. 
I  also  give  to  him,  my  said  son  H.,  all  the  rents  which  shall  be  due  and  owing  to  me  f<v 
the  same  at  my  death.  I  give  all  mv  household  goods  and  furniture,  plate,  china-ware, 
household  linen,  prints,  j^ictures  and  nousehold  utensils  in  my  house  in  —  aforesaid,  asd 
my  house  in  L.  to  my  said  wife  for  her  own  use.  I  also  give  to  my  said  wife  the  sum  of 
% ,  to  be  paid  to  her  as  soon  as  it  can  conveniently  be  raised  out  of  my  effects,  and  in- 
terest for  the  same ;  in  the  mean  time,  from  the  end  of  one  calendar  month  next  after  my 
decease,  at  the  rate  of  $        ,  per  cent,  per  annum.    I  ^ve  to  my  son  W.  B.  the  like  sura 

of  I ,  and  interest  iot  the  same  at  the  rate  aforesaid,  from  the  end  of  one  calendar 

month  next  after  my  decease.    I  give  to  my  daughter  H.  B.,  to  be  paid  to  her  within  cws 

years  next  after  my  death,  the  like  sum  of  $ ,  and  interest  for  the  same  in  the  mean 

time,  at  the  rate  aforesaid,  from  the  end  of  one  calendar  month  next  aft»r  my  decease. 

I  ^ve  to  my  said  son  T.  B.,  the  sum  of  % \  to  be  paid  to  him,  when  his  present 

articles  of  apprenticeship  expire.  I  give  to  my  daughter  D.  B.  the  sum  of  $- — ,  to 
be  paid  to  her  within  four  years  next  after  my  death,  and  interest  for  the  same,  in  tiie 

mean  time,  at  the  said  rate  of  I y  per  cent,  from  the  end  of  one  calendar  month  neit 

after  my  decease,  to  be  paid  to  her  guardian,  during  her  infancy,  and  applied  for  her 

maintenance  during  her  minority.    I  give  to  my  daughter  M.  L.  the  like  sum  of  % i 

to  be  paid  to  her  when  she  attains  Uie  age  of  twenty-one  years,  and  interest  for  the 

same,  m  the  mean  time,  at  the  said  rate  of  % ,  per  cent  from  the  end  of  one 

calendar  month  next  after  my  decease,  to  be  paid  to  her  guardian,  and  applied  for  her 
maintenance,  during  her  minority.    I  give  the  sum  of  |        ,  and  interest  for  the  same^ 

at  the  said  rate  of  %• ,  per  cent.,  from  the  end  of  one  calendar  month  next  after  my 

decease,  unto  Mr.  R.  Y.,  of,  ^.,  and  Mr.  T.  G.  T.,  of,  &c.,  their  executors,  administra- 
tors and  assigns,  upon  the  trust,  to  pay  the  interest  of  the  sud  sum  of  $ ^  to  ay 

daughter  J.  L.,  for  her  sole  and  separate  use  during  her  life,  exclusive  of  her  husband, 
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•nd  for  which  her  receipt  alone  shall  be  a  sufficient  discharge,  and  from  and  after  the 

decease  of  my  said  daughter  J.  L.,  then  as  tb  the  said  sum  of ,  in  trust  for  her  child 

or  children,  living  at  her  death ;  if  more  than  one,  equally  to  be  divided  between  or 
amongst  them  share  and  share  alike.  But  if  she  shall  not  have  a  child  living  at  her  death, 
then  my  will  is  that  the  said  sum  of  |  shall  sink  into,  and  become,  and  be  part  of  the 
residue  of  my  personal  estate.  And  as  to  all  the  rest  and  residue  of  my  personal  estate 
and  effects  whatsoever,  which  shall  remain  after  payment  of  my  debts  and  funeral 
expenses,  and  the  aforesaid  specific  and  pecuniary  legacies  and  interest,  I  give  and 
bequeath  the  same  to  my  said  son  W.  B.,  his  executors  and  administrators.  And  I  ^ve 
the  custody,  tuition  and  guardianship  of  the  persons  of  such  of  my  children  as  shall  be 
under  the  age  of  twenty-one  years,  at  the  time  of  my  death,  to  my  said  wife  J.  B.  during 
tbeir  respective  minorities.  And  I  nominate  and  appoint  my  said  wife  executrix  of  this 
my  last  will ;  and  my  will  is,  and  I  do  hereby  direct  that  all  the  rents  of  the  messuages, 
lands,  tenements  and  hereditaments  which  are  hereinbefore  given  to  my  said  sons  T.  B. 
and  H.  B.,  respectively,  shall  be  paid  to  their  guardians  during  Uieir  respective  minorities, 
and  applied  for  their  maintenances  and  support    In  witness,  &o. 

96.  Will  wheubt  the  testator  ordbbs  his  personal  estate  to  be  afpbaised  and 

DIVIDED,  ftc.,  AFTER  DEBTS,  &C.,  PAID. 

I  will  that  all  such  just  debts  as  shall  be  by  me  owing  at  my  death,  together  with  my 
fbneral  expenses,  and  all  charges  touching  the  proving  of,  or  otherwise  concerning  this 
my  will,  snail,  in  the  first  place,  out  of  my  personal  estate  and  effects,  be  fully  pai^  and 
satisfied ;  and  from  and  aJFter  payments  thereof,  and  subject  thereunto,  then  my  will  is, 
that  all  the  residue  of  my  goods,  chattels,  merchandises  and  household  furniture  shall  be 
indifferently  appraised,  and  aft«r  such  appraisements  made,  that  the  same  shall  be  divided 
mto  three  equal  parts,  one  ec^ual  third  part  whereof  I  give  and  bequeath  unto  my  loving 
wife  A.  One  other  equal  third  part  whereof  I  eive  and  bequeath  unto  and  amonest  my 
children  B.,  C.  ax^d  D.,  to  be  equally  parted  ana  divided  amongst  them  share  ana  share 
alike,  and  to  be  paid  and  delivered  unto  my  said  sons  at  their  several  respective  ages  of 
twenty-one  years,  and  to  my  said  daughter  at  her  age  of  twenty-one  years,  or  day  of 
marriage,  which  shall  first  happen.  And  my  will  and  meaning  is,  that  in  case  any  of 
my  said  children  shall  depart  this  life  before  such  time  as  the  part  or  portion  of  him,  her 
or  them  so  dying  shall  become  payable,  then,  and  in  such  case,  the  part  or  portion  of  her 
or  ^em,  so  dyine,  shall  so  and  be  equally  divided  amongst  the  survivor  or  survivors  at 
Uie  time  aforesaid.  Ana  as  to  the  remaining  third  part  thereof,  I  will,  give  and  bequeath 
tiie  same  as  follows,  viz. :  I  give  and  bequeath  the  same  unto  my  sons  the  said  — -, 
equally  to  be  divided  amongst  them  share  and  share  alike,  to  be  paid,  &c. ;  and  I  make 
and  ordain  £.  T.  and  H.  T.  executors  of  this  my  last  will  and  testament,  &o. 


L  Provisions  of  the  Penal  Code.  11.  Judicial  decisions. 

I.   Act  31  March  1860.  Purd.  224. 

Sect.  40.  I?  any  person  shall  publish  or  sell  any  filthy  and  obscene  libel,  or  shall 
apose  to  sale,  or  exhibit,  or  sell  any  indecent,  lewd  and  obscene  print,  painting  or 
statue ;  or  if  any  person  shall  keep  and  maintain  any  house,  room  or  gallery,  for  the 
^  purpose  of  exposing  or  exhibiting  any  lewd,  indecent  and  obscene  prints,  pictures, 
paintings*  or  statues,  and  shall  be  convicted  thereof,  such  person  shall  be  senteneed 
to  pay  a  fine  not  exceeding  five  hundred  dollars,  and  undergo  an  imprisonment  not 
exceeding  one  year. 

Sect.  44.  If  any  person  shall  commit  open  lewdness,  or  any  notorious  act  of 
public  indecency,  tending  to  debauch  the  morals  or  manners  of  the  people,  such 
person  shall  be  guilty  of  a  misdemeanor,  and  on  conviction,  be  sentenced  to  pay  a 
fine  not  exceeding  one  hundred  dollars,  or  undergo  an  imprisonment  not  exceeding 
one  year,  or  both,  or  either,  at  the  discretion  of  the  court. 
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AoT  16  March  1870.  Pord.  1601. 

Sbot.  1.  It  shall  not  be  lawful  to  print  or  publish  adTertisements  of  medicines, 
drugSy  nostrums,  or  apparatus  for  the  cure  of  secret  or  venereal  diseases,  or  for  the 
cure  of  those  diseases  peculiarly  appertaining  to  females ;  and  if  any  person  shall 
print  or  publish,  or  procure  to  be  printed  or  published,  in  any  newspaper  in  this 
state,  any  advertiBement  of  medicines,  drugs,  or  nostrums,  or  apparatus  for  the  cine 
of  secret  or  venereal  diseases,  or  for  the  cure  of  those  diseases  peculiarly  appertain- 
ing to  females,  or  shall,  by  printing  or  waiting,  or  in  any  other  way,  publish  an 
account  or  description  of  such  medicines,  dmes,  nostrums  or  apparatus,  or  shall 
procure  the  same  to  be  published  or  written,  or  m'any  other  way  published,  or  shall 
circulate  or  distribute  any  such  newspaper  advertisement,  writing  or  publication, 
every  such  person  so  offending  shall  be  guilty  of  a  misdemeanor,  and  shall,  upon 
conviction  thereof,  be  fined  in  any  sum  not  exceeding  one  thousand  dollars,  or  be 
imprisoned  in  the  county  jail,  not  exceeding  six  months,  or  both,  at  the  discretuxi 
of  the  court. 

Skot.  2.  If  Any  person  shall  print  or  publish,  or  cause  to  be  printed  or  published, 
in  any  newspaper  in  this  state,  any  advertisement  of  any  secret  drug  or  noetnun 
purporting  to  be  for  the  use  of  females ;  or  if  any  druggist  or  other  person  shall 
sell  or  keep  for  sale,  or  shall  give  away  any  such  secret  drug  or  nostrum  purporting 
to  be  for  the  use  of  females,  or  if  any  person  shall,  by  printing  or  writing,  or  in 
any  other  way,  publish  an  account  or  description  of  any  drug,  medicine,  insteoment 
or  apparatus  for  the  purpose  of  preventing  conception,  or  of  procuring  abortion  or 
miscarriage,  or  shall,  by  writine  or  printing,  or  any  circular^  newspaper,  pamphlet 
or  book,  or  in  any  other  way,  publish  or  circulate  any  obscene  notice,  or  shiJl,  within 
this  state,  keep  for  sale  or  gratuitous  distribution,  any  secret  drug,  nostrum  or  medi- 
cine for  the  purpose  of  preventing  conception,  procuring  abortion  or  miscarriage, 
such  person  or  persons,  so  violating  any  of  the  provisions  of  this  aet,  shall  be  deemed 
guilty  of  a  misdemeanor,  and  shall,  upon  conviction  thereof,  be  fined  in  any  sum 
not  exceeding  one  thousand  dollars,  or  be  imprisoned  in  the  county  jail  not  exceed- 
ing six  months,  or  both,  at  the  discretion  of  the  court :  Provided,  That  notliing  In 
this  act  contained  shall  be  construed  to  affect  teaching  in  regular  chartered  medical 
colleges,  or  the  publication  of  standard  medical  books. 

II.  Any  offence  whfch,  in  its  nature,  and  by  its  example,  tends  to  the  oormptioB 
of  morals,  as  the  exhibition  of  an  obscene  picture,  is  indictable  at  common  law.  % 
S.  4  R.  91. 

In  an  indictment  for  exhibiting  an  obscene  picture,  it  need  not  be  averred,  that 
the  exhibition  was  public ;  if  it  be  stated,  that  the  picture  was  shown  to  sundry 
persons  for  money,  it  is  a  sufficient  averment  of  its  publication.    Ibid. 

Nor  is  it  necessary  that  the  postures  and  attitudes  of  the  figures  should  be 
minutely  described ;  it  is  enough,  if  the  picture  be  so  described  as  to  enable  the 
jury  to  apply  the  evidence,  and  to  judge  whether  or  not  it  is  an  indecent  picture. 
Ibid. 

Nor  is  it  necessary  to  lay  the  house,  in  which  the  picture  is  exhibited,  to  be  a 
^  nuisance ;  the  offence  not  being  a  nuisance,  but  one  tending  to  the  corrupdon  of 
morale.     Ibid. 

If  a  man  indecently  expose  his  person  to  a  woman,  and  solicit  her  to  have  sexual 
intercourse  with  him,  and  persist  in  doing  so,  notwithstanding  her  opposition  and 
remonstrance,  this  is  an  act  of  open  lewdness,  for  which  an  indictment  will  lie.    18  , 
Venn.  574. 

On  the  trial  of  an  indictment  for  publishing  an  obscene  libel,  it  does  not  matter 
whether  the  things  published  be  true,  and  in  conformity  with  nature,  and  the  lawa 
of  our  being,  or  not ;  if  they  are  unfit  to  be  published,  and  tend  to  inflame  improper 
and  lewd  passions,  the  offence  is  committed.  To  justify  such  a  publication,  the 
jury  must  be  satisfied,  that  it  was  made  for  a  legitimate  and  useful  purpose,  and 
not  from  any  motive  of  mere  gain,  or  with  a  corrupt  desire  to  debauch  society.  27 
Leg.  Int.  29. 
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I.  Constittttionftlprorisioik  respecting  libels.      III.  Jadloial  authorities. 
IL  Provisions  of  the  Penal  Code.  IV.  A  warrant  for  a  libel  and  proceedings. 

L  "  Ths  printing-presses  shall  be  free  to  eyery  person  who  undertakes  to  examine 
the  proceedings  of  the  legislature  or  any  branch  of  government,  and  no  law  shall 
eyer  be  made  to  restrain  the  right  thereof.  The  free  oommunication  of  thoughts 
and  opinions  is  one  of  the  invaluable  rights  of  man,  and  every  citizen  may  freely 
speak,  write  and  print,  on  any  subject,  beine  responsible  for  the  abuse  of  that 
fiberty.  In  prosecutions  for  the  publication  of  papers  investigating  the  official  con- 
duct of  officers  or  men  in  a  public  capacity,  or  where  the  matter  published  is  proper 
for  public  information,  the  truth  thereof  may  be  given  in  evidence.  And  in  all 
mdictments  for  libels  the  jury  shall  have  a  right  to  determine  the  law  and  the  facta 
under  the  direction  of  the  court  as  in  other  oases.  Const,  of  Pennsylvania,  Art. 
9,  §7. 

This  important  section,  short  as  it  is,  may  be  divided  into  two  narts — the  first  is  declar 
ratory,  and  the  second,  enactments  founded  on  the  rights  previously  declared.  The  enact- 
,  n«nt  danses  refer  wholly  to  criminal  proceedings,  and  have  no  reference  to  or  bearing' 
apoo  eivU  actions  brought  for  the  recovery  of  damages.  In  such  actions  the  defendant  is 
always  allowed  to  give  the  truth  in  evidence.  In  criminal  oases  every  defendant,  under 
tku  eonstUutional  promnon,  who  is  charged  with  a  libel  fo^  having  published  anything 
**  inveetigating  the  official  conduct"  of  men  in  public  stations,  or  '*  where  the  matter  pub- 
lished is  proper  for  public  information,"  has  also  a  constitutional  right  to  give  the  truth 
in  eridenoe. 

n.  Act  31  March  1860.  Purd.  221. 

Sect.  24.  If  any  person  shall  write,  print,  publish  or  exhibit  any  malicious  or 
de&matory  libel,  tenaing  either  to  blacken  the  memory  of  one  who  is  dead,  or  the 
reputation  of  one  who  is  alive,  and  thereby  exposing  him  to  public  hatred,  con- 
tempt or  ridicule,  such  person  shall  be  guilty  of  a  misdemeanor,  and  on  conviction, 
be  sentenced  to  pay  a  fine  not  exceeding  one  thousand  dollars,  or  undergo  an  im- 
prisonment not  exceeding  twelve  months,  or  both,  or  either,  at  the  discretion  of  the 
(oort. 

in.  libels,  taken  in  their  largest  and  most  extensive  sense,  signify  any  writing, 
pictures  or  the  like,  of  an  immoral  and  illegal  tendency.  Libels  on  individuals  are 
defined  to  be  malicious  defamations,  expressed  either  in  writing  or  by  printed  siffus 
and  pictures,  tending  to  blacken  the  memory  of  one  that  is  dead,  or  the  reputation 
of  one  that  is  alive,  and  thereby  exposing  him  to  public  hatred,  contempt  and  ridi- 
cule. 4B1.  Com.  150. 

Any  malicious  printed  slander  which  tends  to  expose  a  man  to  contempt,  hatred 
or  d^;radation  of  character,  is  a  libel.  To  print  and  publish  that  A.  had  been 
deprived  of  a  participation  of  the  chief  ordinances  of  the  church  to  which  he 
belonged,  by  reason  of  his  infamous  and  scandalous  assertions,  is  a  libel.   5  6.  340. 

The  communication  of  a  libel  to  any  one  person  is  a  publication  in  the  eye  of  the 
hw,  and,  therefore,  the  sending  an  abusive  private  letter  to  a  man  is  as  much  a 
Kbel  as  if  it  were  publicly  printed,  for  it  equally  tends  to  a  breach  of  the  peace.  4 
BL  Com.  150. 

For  the  same  reason  it  is  immaterial,  at  common  law,  with  respect  to  the  essence 
of  a  libel,  whether  the  matter  be  true  or  false,  since  the  provocatian  and  not  the 
falsity  is  the  thing  to  be  punished  criminal^.   Ibid.  151. 

Cluistianity  is'  part  of  the  law  of  Pennsylvania,  and  maliciously  to  revile  it  is  a 
criminal  offence.  It  has  long  been  firmly  settled  that  blasphemy  against  the  Deity 
generally,  or  an  attack  against  the  Christian  religion  indirectiy,  for  the  purpose  uf 
exposing  its  doctrines  to  ridicule  or  contempt,  is  indictable  and  punishable  as  a 
temporu  offence.  The  principle  is,  that  the  publication,  whether  written  or  oral. 
Bust  be  malicious,  and  designed  for  that  end  and  purpose.  11  S.  &  R.  894.  ^^i^ 
88  "  o 


694     ^  LIBN. 

Where  a  man  publislieB  a  writing  which,  upon  the  face  of  it  is  libellona,  the  kn 
presumes  that  he  does  so  with  that  malicious  mtention  which  constitates  an  offence, 
and  it  is  nnnecessary  on  the  part  of  the  prosecution  to  give  evidence  of  any  circom- 
stance  from  which  malice  may  be  inferred.  In  such  case,  it  is  incumbent  upon  the 
defendant,  if  he  seek  to  discharge  himself  ^m  the  consequences  of  the  publica- 
tion, to  show  that  it  was  made  under  circumstances  which  justiied  it  Bos.  Crim. 
Law  585. 

lY.    A  WARRANT  VOR  PUBUSHING  A  UBSL. 

COUNTY  OF  WESTMORELAND,  ss. 

The  CommonwMlth  of  Penni ylvaniar 

To  any  constable  of  the  said  county,  greeting : 

Yo7  are  hereby  commanded  to  take  tiie  body  of  A.  B.,  if  he  be  found  in  the  md 
county,  and  bring  him  before  J.  R.,  one  of  our  justices  of  the  peace  in  and  for  the  wd 
county,  to  answer  the  commonwealth  upon  a  charge,  founded  on  the  oath  of  C.  D.  of  hanng 
in  a  newspaper  published  in  Greensburg,  on  the  third  of  June  inst.,  called  the  "  Paol 
Pry,"  published  a  false,  scandalous  and  malicious  libel,  of  and  concerning  the  said  G.  D., 
and  further  to  be  dealt  with  according  to  law.  And  for  bo  doing  this  shall  be  your  war- 
rant. Witness  the  said  J.  R.,  at  Greensburg,  who  has  hereunto  set  his  hand  and  seal, 
the  eighth  day  of  June,  in  the  year  of  our  I^rd  one  thousand  eight  hundred  and  sixty. 

J.  R.,  Justice  of  the  Peace,    [sxal.] 

If,  on  hearing,  the  justice  shall  be  satisfied  that  a  libel  has  been  published,  and  pab- 
lished  by  the  defendant,  he  should  bind  him  oyer  to  apf>ear  at  the  next  court  of  quarter 
Sessions  of  the  said  county,  and  in  default  of  bail  commit  him  to  the  county  prison.  The 
witnesses,  as  in  all  other  cases  where  there  is  a  binding  oyer  for  trial,  should  be  held  in 
reoognisanoe  to  testify. 


Item 

A  LIVN  is  simply  a  right,  at  common  law,  to  possess  and  retain  property,  until 
some  charge  attaching  to  it  be  paid  or  discharged.  It  generally  exists  in  myor  of 
artisans,  and  others,  who  haye  bestowed  labor  and  seryice  on  the  property  in  its  re- 
pair, improyement,  and  preseryation.  It  has  also  an  existence  in  many  other  oaseB, 
by  the  usages  of  trade.    Cross  on  Liens  2. 

There  are  two  species  of  liens  known  to  the  law,  namely,  particular  liens  and 
general  liens.  Particular  liens  are  where  persons  claim  a  right  to  i^tain  goods  ia 
respect  of  labor  and  money  expended  upon  them ;  and  those  liens  are  fayored  io 
law.  General  liens  are  claimed  in  respect  of  a  general  balance  of  accounts ;  and 
these  are  founded  in  custom  only,  and  are  therefore  to  be  taken  strictly.  AddisoB 
on  Contracts  1175. 

It  is  not  to  be  doubted  that  the  law  of  particul&r  or  specified  lien  on  goods  in  the 
hands  of  a  tradesman  or  artificer  for  the  work  done  on  them,  is  a  part  of  the  coinmon 
law  of  Pennsylyania.  2  W.  &  S.  895.  9  C.  151. 

A  miller  has  a  lien  upon  the  com  ground  by  him.  5  M.  &  S.  180.  A  shipwright 
upon  a  ship  for  repairs.  (4  B.  &  A.  852.)  A  tailor  on  the  doth  deliyered  to  and 
made  up  by  him.  (8  M.  &  S.  169.)  And,  in  general,  where  a  person  bestows  kii 
labor  upon  a  particular  chattel  deliyered  to  him  in  the  course  of  his  business,  he 
has  a  lien  upon  such  chattel  for  the  amount  of  his  charge. 

A  workman  who  bestows  labor  on  a  ehattel  for  a  stipulated  sum,  may  detain  the 
chattel  till  the  price  be  paid,  although  it  be  deliyered  at  different  timee,  if  the  work 
to  be  done  under  the  agreement  be  entire.  (5  Moore  &  Soott  180.)  JSeau,  as  il 
seems,  where  the  parties  contract  for  a  mode  or  time  of  payment  inocmsistent  with 
the  workmen's  claim  to  the  possession.  Ibid.  A  party  cannot  set  up  a  right  of 
lien  which  is  at  yariance  with  the  terms  or  conditions,  or  implied  understaDding 
upon  which  he  receiyed  the  proper^.   Addison  on  Contaacts  1176. 

One  who  has  the  exdnsiye  custody  of  a  stock  of  goods  of  another,  for  the  pur* 
pose  of  carrying  on  the  business  of  a  retail  store,  and  durins  its  continuance  be- 
comes personally  liable,  and  pays  for  goods  purchased  to  replenish  the  stock,  does 
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not  thereby  acquire  a  lien  on  the  goods  to  secure  him  against  such  liabilities  and 
advancemeDts.   9  W.  512. 

As  an  exclusive  right  to  the  possession  of  the  thinff  is  the  basis  of  a  lien, 
it  exists  not  in  favor  of  a  journeyman  or  day-Uiborer.   2  W .  &  S.  896. 

One  having  a  lien  may  relinquish  it  by  his  conduot  4  Y.  456. 

Wharfingers  have  a  lien  on  goods  brought  to  their  wharves  for  the  balance  of  a 
general  account.   LEsp.  109. 

An  attorney  has  a  uen  for  his  fees  upon  the  money  and  papers  of  his  client, 
while  they  are  in  his  hands.   7  H.  99.   2  Wr.  231. 

The  evidence  to  establish  a  right  of  lien  is  either  of  an  eocj^reu  agreement  between 
the  parties  in  the  particular  instance,  or  is  presumptive,  being  founded  either  upon 
the  mode  of  dealing  between  the  same  parties  in  former  instances  or  on  the  general 
usage  and  custom  of  the  particular  trade.    Starkie  Ev.  883. 

Wherever  the  law  hus  given  a  lien  upon  any  goods  or  other  things  of  value, 
then  the  retaining  of  tbem  shall  not  subject  the  person  to  an  action  of  trover. 
4  B.  221. 

If  property  be  forciblv  or  clandestinely  taken  from  the  possession  of  one  having 
a  lien  on  it,  he  may  reclaim  it  as  his  property  in  an  action  or  replevin,  or  in  any 
other  proper  form.   11  H.  193. 

(For  a  lien  of  common  carriers,  see  Common  Carriers.  Lien  of  innkeepers,  &c., 
see  Inns  and  Taverns.  Lien  of  judgments,  see  Judgment.  For  liens  of  mechanics 
CD  buildings,  see  Mechanics*  Lien,) 

AoT  14  Deobmber  1863.  Purd.  1344. 

Sect.  1.  In  all  cases  in  which  commission  merchants,  factors  and  all  common 
carriers,  or  other  persons,  shall  have  a  lien,  under  existing  laws,  upon  any  goods, 
wares,  merchandise  or  other  property,  for  or  on  account  of  the  costs  or  expenses  of 
carriage,  storage  or  labor  bestowed  on  such  goods,  wares,  merchandbe  or  other  pro- 
perty, if  the  owner  or  consignee  of  the  same  shall  fail  or  neglect  or  refuse  to  pay 
the  amount  of  charges  upon  any  such  property,  goods,  wares  or  merchandise,  witnin. 
sixty  days  after  demand  thereof,  made  personally  upon  such  owner  or  consignee,  then 
and  in  such  case,  it  shall  and  may  be  lawful  for  any  such  commission  merchant,  factor, 
common  carrier  or  other  person  having  such  lien,  as  aforesaid,  afler  the  expiration 
of  said  period  of  sixty  days,  to  expose  such  goods,  wares,  merch.MiMise  or  other  pro- 
Jperty  to  sale  at  public  auction,  and  to  sell  the  same,  or  so  much  thereof  as  shall  be 
sufficient  to  discharge  said  lien,  together  with  costs  of  sale  and  advertising :  /Vo-  ' 
videdy  That  notice  of  such  sale,  together  with  the  name  of  the  person  or  persons  to 
whom  such  goods  shall  have  been  consigned,  shall  have  been  first  published,  for 
three  soooessive  weeks,  in  a  newspaper  published  in  the  county,  and  by  six  written 
or  printed  handbills,  put  up  in  the  most  public  and  conspicuous  places  in  the  vici- 
nity of  the  depot  where  the  said  goods  may  be. 

Sbot.  2.  Upon  the  application  of  any  of  the  persons  or  corporations  having  a  lien 
upon  goods,  wares,  merchandise  or  other  property,  as  mentioned  in  the  first  section 
of  this  act,  verified  bv  affidavit,  to  any  of  the  judges  of  the  courts  of  common  pleas 
of  this  commonwealth,  setting  forth  that  the  places  of  residence  of  the  owner  and 
consignee  of  any  such  goods,  wares,  merchandise  or  other  property  are  unknown,  or 
that  such  goods,  wares,  merchandise  or  other  propertv  are  of  such  perishable  nature, 
or  so  damped,  or  showing  any  other  cause  that  shall  render  it  impracticable  to  give 
the  nodoe  as  provided  for  in  the  first  section  of  this  act,  then  and  in  such  case,  it  shall 
and  may  be  lawful  for  a  judge  of  the  city  or  county  in  which  the  goods  may  be,  to 
make  an  order,  to  be  by  him  signed,  authorising  the  sale  of  such  goods,  wares, 
merchandise  or  other  property,  upon  such  terms  as  to  notice  as  the  nature  of  the 
ease  may  admit  of,  and  to  such  judge  shall  seem  meet :  Provided^  That  in  cases  of 
perishable  property,  the  affidavit  and  proceedings  required  by  this  section  may  be 
had  before  a  justice  of  the  peace. 

Sbot.  3.  The  residue  of  moneys,  arising  from  any  such  sales,  either  under  the  first 
or  second  sections  of  this  act,  after  deducting  the  amount  of  the  lien,  as  aforesaid, 
together  with  costs  of  advertising  and  sales,  shall  be  held  subject  to  the  order  of 
the  owner  or  owners  of  such  property.  ^,^,^.^^^  ^^  Googlc 

This  act  has  altered  the  rule  of  the  common  law,  which  limited  the  lien  of  a 
bailee  for  service  to  the  duration  of  his  actual  possession.     8  P.  F.  Sm.  414. 
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%imiiaiion  oi  Actions. 

I.  Limitation  of  personal  actions.  III.  What  will  remoTe  f  be  bar  of  the  statete. 

II.  When  the  statute  of  limitations  begins     IV.  Limitation  of  penal  actions. 

to  run.  y.  Limitation  of  criminal  proseentioiis. 

I.  Limitation  of  personal  actions. 

Limitation  is  a  certain  time  assigned  by  statnte,  within  wbicli  an  action  must 
be  brought.  Termes  de  la  Ley  417.  Statutes  of  limitation  are  statutes  of  repose, 
and  are  often  the  only  shield  against  a  stale  claim;  and  in  this  aspect,  they  are,  in 
modern  times,  favored  by  the  courts.  The  statutes,  in  such  case,  bar  the  remedj. 
^Whether  founded  on  presumption  of  payment,  supposed  loss  of  eyidenoe,  or  the 
policy  that  would  suppress  litigation  and  promote  repose,  they  are  an  express  legis- 
tative  offer  to  a  defendant  of  the  means,  not  to  extinguish  his  debt,  but  to  de^ 
any  action  for  its  recovery.  10  H.  310.  The  period  of  limitation  within  which  a 
personal  action  may  be  brought  varies  according  to  the  subject-matter.  The  folbw- 
ing  are  the  provisions  of  the  Pennsylvania  statutes : 

All  actions  upon  the  case,  other  than  for  slander  or  libel ;  all  actions  fbr  aocoont, 
other  than  such  accounts  as  concern  the  trade  of  merchandise  between  merchant 
and  merchant,  their  factors  and  servants ;  all  actions  of  debt  grounded  upon  any 
lending  or  contract,  without  specialty;  all  actions  of  debt  for  arrearages  of  r^t; 
all  actions  for  trespass,  detinue  and  replevin  for  goods  and  cattle,  and  actions  of 
trespass  ^ttare  clatMum  Jregtt ;  shall  be  brought  within  six  years  next  aAer  the 
cause  of  such  actions  or  suits,  and  not  ailer.   Purd.  655. 

All  actions  upon  promissoiy  notes  shall  be  commenced  within  six  years  after  the 
cause  of  action  shall  accrue,  and  not  after.   Purd.  656. 

.  All  actions  of  trespass,  of  assault,  menace,  battery,  wounding,  imprisonment,  or 
any  of  them,  within  two  years  next  after  the  cause  of  such  actions  or  suit,  and  not 
after.   Purd.  655. 

All  actions  of  slander  or  libel,  for  words,  whether  spoken,  written  or  printed, 
within  one  year,  and  not  after.  Purd.  656. 

The  statutes  also  provide,  that  if  the  parties  entitled  to  such  actions,  be,  at  the 
time  the  cause  of  action  shall  accrue,  within  the  age  of  twenty-one  jeaiSy  feme  covert^ 
nofi  compos  mentis^  imprisoned  or  beyond  sea^  they  shall  be  at  liberty  to  bring  the 
said  actions,  within  the  same  period  after  the  removal  of  such  disabiliUes.  PvnL 
656.  . 

The  statute  of  limitations  does  not  run  in  favor  of  a  defendant  who  is  beyond  sea, 
at  the  time  the  cause  of  action  accrued,  but  suit  must  Se  brought  within  the  time 
limited  after  the  return  of  such  defendant  from  beyond  sea.  Purd.  656.  And  do 
plaintiff  can  take  advantage  of  this  exception,  except  he  be  a  citiien  of  the  United 
States.   Ibid. 

It  will  be  observed,  that  the  limitation  of  six  years  is  the  only  one  that  in  appli- 
cable to  suits  of  which  a  magistrate  has  jurisdiction ;  the  cases  enumerated  in  the 
other  clauses  of  the  statute  are  cognisable  only  in  the  common  pleas,  and  with  them 
a  justice  of  the  peace  has  no  concern. 

The  limitation  in  actions  of  debt  "  grounded  upon  any  lending  or  contract  without 
specialty,''  is  confined  to  contracts  in  fact,  and  does  not  extend  to  a  case  where  the 
law  gives  an  action  of  debt,  though  there  be  no  contract  between  the  parties.  13  S. 
&  R.  899,  400.  As  debt  on  a  foreign  judgment.  18  S.  &  R.  895.  Debt  against 
a  sheriff  for  an  escape.  Ibid.  400.  Debt  on  an  award.  2  W.  &  S.  56.  Or  on  a 
devastavit.  7  Ibid.  859.  It  does  not  embrace  a  chum  for  a  legacy.  2  W.  161.  5 
W.  225.  Or  for  a  distributive  share  of  an  intestate's  estate.  6  W.  879.  Nor  to  a 
widow's  claim  for  interest  in  one-third  of  the  purchase-money  of  her  husband's  real 
estate,  sold  by  an  administrator.  4  W.  177.  Nor  to  express,  continuing,  technical 
trusts,  not  cognisable  at  law.  14  S.  &  R.  394.  1  W.  271,  514.  1  W.  &  S.  118.  4 
W  C.  C.  681.     Thus,  a  debt  against  the  estate  of  a  decedenJkis  not  Jbarred  bj 
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the  statute,  where  leas  than  six  years  from  tbe  time  it  accnied  had  elapsed  at  the 
death  of  the  debtor,  but  the  six  years  expired  before  thf  settlement  and  distribution 
of  the  estate ;  for,  in  such  case,  the  executor  holds  the  estate  as  a  trustee  for  the 
me  of  the  creditors.  5  C.  360.  11  P.  F.  Sm.  9.  But  although  he  cannot  plead 
the  statute  in  a  proceeding  in  the  orphans'  court  for  distribution,  it  is  nevertheless 
a  bar  to  a  personal  action  for  the  recovery  of  the  debt.     7  C  455. 

The  statute  is  applicable  between  guardian  and  ward,  after  the  btter  comes  of 
age.  4  W.  &  S.  457.  To  an  action  against  a  sheriff  for  moneys  collected  on  an 
execution.  9  Barr  120.  Or  against  an  attorney  from  the  time  his  client  had 
notice  of  the  receipt  of  his  money ;  or  a  knowledge  of  his  negligence,  or  breach  of 
daty.  7  Barr  27.  And  an  action  of  debt  for  a  penalty  due  under  a  by-law,  has 
been  held  to  be  within  the  act.     5  Eng.  L.  &  Eq.  309. 

It  is  the  nature  of  the  cause  of  action,  and  not  the  form  of  action,  which  deter- 
mines the  applicability  of  the  statute  of  limitations.     7  P.  F.  Sm.  126. 

The  limitation  in  actions  of  debt  for  arrearages  of  rent  does  not  apply  to  rent 
reserved  by  deed.  1  R.  135.  But  it  is  provided  by  the  act  of  1855,  that  where 
no  payment,  claim  or  demand  shall  be  made  on  account  of  or  for  any  ground-rent, 
annuity  or  other  charge  upon  real  estate  for  twenty-one  years,  and  no  declaration  or 
acknowledgment  of  the  existence  thereof  shall  have  been  made  within  that  period 
by  the  owner  of  the  premises,  a  release  or  extinguishment  thereof  shall  be  pre- 
sumed, and  suck  ground-rent,  annuity  or  charge  shall  thereafter  be  irrecoverable. 
Purd.654. 

The  exception  of  merchants'  accounts  applies  to  actions  of  assumpsit,  as  well  as 
actions  of  account.  1  Phila.  181.  5  Cr.  15.  And  it  is  not  necessary  in  such 
case  that  any  of  the  items  should  come  within  the  six  years.  Ibid.  To  bring  a 
case  within  this  exception,  there  must  be  mutual  accounts  between  the  parties.  17 
S.  &  R.  347.  2  W.  &  S.  137.  7  Barr  381.  5  H.  238.  And  they  must  be  open, 
not  stated  accounts.  2  D.  264.  2  Y.  105.  6  W.  &  S.  238-9.  7  Barr  281.  Ac- 
eounts  between  merchant  and  factor  are  within  the  exception.  2  Y.  105.  5  P.  F. 
Sm.  260.  As  to  who  are  deemed  merchants  within  the  statute,  see  1  W.  &  S.  469. 
2  Ibid.  139. 

The  cases  of  what  are  termed  mutual  accounts,  in  which  some  of  the  items  being 
within  six  years  are  held  to  save  the  bar  of  the  statute,  seem  referable  rather  to  the 
head  of  implied  acknowledgment,  than  to  the  saving  clause  of  merchants'  accounts. 
1  T.  &  H.  Pr.  471.     See  6  T.  R.  189.     Ballantine  on  Limitations  80-2. 

The  exception  in  favor  of  persons  '^  beyond  sea,"  embraces  only  such  as  are 
without  the  limits  of  the  United  States ;  a  residence  within  another  of  the  United 
States  is  not  sufficient  to  entitle  a  party  to  the  benefits  of  this  proviso.  9  S.  &  R. 
288.  2  D.  217.  1  Y.  329.  9  C.  360.  The  exceptions  in  the  statute  in  favor  of 
persons  under  disabilities,  apply  to  actions  of  assumpsit  on  promissoiy  notes  and 
bills  of  exchange.     2  Wh.  152. 

Although  debts  secured  by  instruments  under  seal  are  specially  excepted  from 
the  operation  of  the  statute  of  limitations,  yet  after  a  lapse  of  twenty  years,  a  pre- 
sumption of  payment  arises,  which  will  bar  a  recovery,  unless  repelledHby  evidence. 
After  the  lapse  of  twenty  years,  bonds  and  other  specialties,  merchants'  accounts, 
mortgages,  judgments,  and  indeed,  all  evidences  of  debt  excepted  out  of  the  statute, 
are  presumed  to  be  paid ;  and  the  computation  runs  from  the  period  when  the 
money  was  demandable.  2  W.  214.  1  P.  R.  420.  This  presumption,  however, 
may  be  rebutted  by  proof  of  a  payment  on  account ;  of  an  acknowledgment  of  the 
existence  of  the  debt ;  or  of  the  positive  continuing  insolvency  of  the  debtor  during 
the  whole  period  that  has  elapsed  from  the  accruing  of  the  plaintiff's  cause  of 
action.     2  Barr  225,  481. 

By  act  of  25th  April  1850,  the  statute  of  limitations  does  not  run  in  favor  of 
insolvent  corporations.    Purd.  656. 

n.  When  the  statute  or  limitations  begins  to  bun. 

The  statute  of  limitations  commences  running  only  from  the  time  the  right  of 
aetion  accrues.  14  S.  &  R.  328,  3  Wr.  520.  1  P.  F.  Sm.  71.  Thus,  where  the 
vendor  of  a  house  and  lot  which  was  subject  to  a  ground-rent,  left  in  the  hands  of 
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the  vendees  a  portion  of  the  purchase-money,  to  be  applied  to  the  payment  of 
arrears  of  ground-rent,  the  vendees  agreeing  to  pay  them  with  it,  and  above  sixteen 
years  afterwards,  the  vendor  was  sued  for  such  arrears  and  paid  them,  whereupon^ 
within  one  year  thereafter,  he  brought  suit  against  the  vendees  to  recover  the  same, 
it  was  held,  that  his  action  was  not  barred  by  the  statute.  11  H.  88.  And  the 
statute  will  not  be  a  bar  to  a  recovery  for  work  and  labor  done,  if  the  contract  under 
which  it  was  performed  was  not  at  au  end  more  than  six  years  before  the  com- 
mencement of  the  action,  although  no  actual  labor  was  done  within  the  statutory 
period.     4  0.816. 

In  an  action  by  an  attorney  for  professional  services  in  the  collection  of  a  debt, 
the  statute  begins  to  run  from  the  time  of  its  payment }  4  W.  334 ;  if  the  rela- 
tion of  counsel  and  client  be  dissolved ;  but  until  then,  the  statute  does  not  com- 
mence to  run  against  an  attorney's  bill  for  fees.  5  P.  F.  Sm.  434.  In  an  action 
against  an  attorney,  from  the  time  of  his  collection  of  the  client's  money ;  or  of  his 
negligence  or  breach  of  duty ;  unless  the  collection  be  fraudulently  concealed.  12 
H.  53-4.  2  Gr.  273.  12  Wr.  524.  And  so  also,  it  is  when  a  sheriff  collects 
monev;  9  Barr  120;  or  defectively  executes  a  writ;  17  Mass.  60;  and  if  he  take 
insufficient  bail,  the  statute  runs  from  the  time  when  the  action  would  have  accrued 
against  the  bail.  9  Met.  564.  So,  it  runs  in  favor  of  officers,  generally,  from  the 
breach  of  duty  complained  of;  6  Cow.  238 ;  and  in  favor  of  agents,  generally,  from 
the  collection  of  money,  or  breach  of  duty.     1  W.  &  S.  112.     12  H.  54. 

In  an  action  for  money  lent  by  a  wife  to  her  husband  out  of  her  separate  estate, 
the  statute  commences  running  from  the  death  of  the  husband.  15  8.  &  R.  84. 
3  Wh.  48.  4  Wr.  90.  For  money  paid  on  articles  of  agreement  for  the  sale  of 
land,  from  the  refusal  of  the  vendor  to  convey.  1  P.  R.  492.  2  J.  238.  And 
on  a  contract  to  complete  certain  work,  from  the  time  it  was  to  have  been  com- 
pleted.   3  P.  R.  48. 

Where  an  overpayment  has  been  made  by  mistake,  and,  on  a  final  settlement,  the 
apparent  balance  b  paid,  the  statute  begins  to  run  from  the  time  of  such  final  settle- 
ment. 10  Barr  455.  On  a  parol  guarantee  of  a  mortgage,  payable  by  instalments, 
from  the  time  the  last  instalment  becomes  due.  14  S.  &  R.  311.  In  case  of  a 
continuing  trust,  from  the  time  some  one  is  entitled  to  claim  its  execution.  14  & 
&  R.  395.  12  Wr.  518.  And  in  trover,  from  the  time  of  conversion.  A.  153-4. 
IP.  R.  216.    And  see  3  R.  381.    3  P.  R.  149. 

The  time  is  not  enlarged  by  a  transfer  of  the  claim.  2  R.  211.  And  an  agree- 
ment to  extend  the  period  of  limitation  for  a  certain  time,  will  not  operate  as  a 
waiver  of  the  statute  for  another  period  of  six  years.  5  H.  244.  But  it  is  to  be 
observed,  that  in  case  of  fraud,  the  statute  only  runs  from  the  time  of  its  discovery. 
4Y.  109.     7S.&R.214,235.     IW.  110,401.     8  W.  12.     2  J.  49.    2  Or.  273. 

If,  after  a  recoveiy  by  the  plaintiff,  the  judgment  be  arrested,  or  reversed  on 
error,  he  may  commence  a  new  action,  within  one  year  thereafter.  Purd.  656. 
An  abatement  of  the  first  suit,  by  a  plea  of  non-joinder  of  a  partner,  is  within  ihe 
equity  of  this  proviso.  2  Barr  382-5.  So,  where  the  suit  abates  by  the  death  or 
marriage  o&  the  plaintiff.  Ibid.  385.  And  where  a  joint  defendant  dies,  and  the 
survivor  is  insolvent,  the  plaintiff  has  one  year  to  bring  a  new  action  against  the 
executors  of  the  decedent.  5  W.  &  S.  339.  But  if  the  plaintiff  be  nonsuited  afW 
the  expiration  of  the  six  years,  the  statute  will  bar  another  action  for  the  same 
cause.     1  S.  &  R.  236. 

If  an  act  on  the  part  of  the  creditor,  such  as  demand,  or  notice,  &c.,  be  neees- 
sary  to  complete  his  cause  of  action,  such  act  must  be  done  within  six  years  from 
the  date  of  the  contract,  otherwise  the  plaintiff's  action  will  be  barred  by  the  sta- 
tute. 10  0.  12.  Thus,  the  lapse  of  six  years  is  a  bar  to  an  action  by  a  railroad 
company  for  a  subscription  to  its  capital  stock,  if  no  call  be  made  within  that  period. 
8  0.22,25.    12  0.77. 

The  statute  begins  to  run  against  a  note  payable  on  demand,  frt>m  its  date,  and 
no  demand  of  payment  is  necessary  before  suit  brought;  but  if  a  note  be  made 
payable  at  a  certain  number  of  days  after  demand,  or  after  sight,  a  demand  is 
necessary  before  suit  brought,  and  the  statute  does  not  begin  to  run  until  the  pre- 
scribed period  after  demand,  has  elapsed.     3  Gr.l38.  ^  j 
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HL  What  will  ebmovx  thb  bar  of  thx  statute. 

In  order  to  take  a  case  out  of  the  punriew  of  the  statate  of  limitatioos,  the  plain- 
tiff must  show  either  an  acknowledgment  of  the  exbtenoe  of  the  debt,  or  what  is 
equivalent  to  it,  a  part  payment.  An  acknowledgment  of  the  claim  within  six 
jean  has  always  be^n  held  sufficient  to  take  the  case  out  of  the  statute.  9  S.  & 
R.  131.  11  Ibid.  13.  14  Ibid.  197.  But  i^uch  acknowledgment  must  be  clear, 
nnambiguous  and  express ;  and  so  distinct  and  palpable  in  its  extent  and  form  as  to 
preclude  hesitation.  6W.220.  9W.381.  10  W.  172.  3W.&S.509.  6  W. 
&S.217.  7W.&S.181.  9Barr268.  2H.276.  4H.210.  4  P.  F.  8m.  162. 
It  must  specifically  refer  to  the  instrument  on  which  the  claim  is  founded,  and  to 
the  amount  of  indebtedness.  7  H.  388.  10  H.  308.  11  H.  413.  11  C.  259. 
It  must  be  the  acknowledgment  of  a  iHU  exuHng  indebtedness.  12  8.  &  R.  397. 
10  W.  172.  9  P.  F.  8m.  487.  And  it  must  be  made  to  the  plainti£f  or  his  agent. 
5  H.  286,  802.  An  acknowledgment,  however,  and  offer  to  pay  the  principal  of  a 
debt,  coupled  with  a  re^isal  to  pay  the  accrued  interest,  is  sufficient  to  take  the 
principal  out  of  the  statute.  5  C.  189.  An  acknowledgment  before  the  limitation 
expires  is  sufficient.     5  Barr  225.     9  Ibid.  259. 

An  acknowledgment  by  an  executor  or  administrator  is  not  sufficient  to  remove 
the  bar  of  the  statute.  1  Wh.  66.  7  W.  420.  2  J.  64.  11  0. 259.  1  Or.  268. 
Nor  one  by  the  defendants  attorney.  2  P.  R.  262.  1  Phik.  220.  Nor  by  one 
of  several  joint  debtors,  or  by  one  of  several  partners,  after  the  dissolution  of  the 
firm.  17  8.  &  R.  126.  1  P.  R.  138.  2  Am.  L.  R.  572.  A  new  promise  by  a  joint 
debtor  will  affect  no  one  but  himself.    1  Gr.  268.     12  Wr.  248. 

An  indorsement  of  part  payment,  proved  to  have  been  made  before  the  statute 
had  completed  its  bar,  is  sii^cient  to  take  the  case  out  of  the  statute.  1  W.  &  8. 
243.  5  W.  &  8.  332.  6  Barr  267.  5  Wr.  51.  The  constructive  acknowledgment 
of  a  debt  arising  from  part  payment  within  six  years  before  suit  brought,  is  suffi- 
cient irom  which  to  infer  a  promise  to  pay ;  but  to  have  this  effect  the  part  pay- 
ment must  be  clearly  established.  2  C.  285.  And  part  payment  by  a  liquidating 
partner  is  evidence  of  a  new  promise  by  his  late  copartners.  3  W.  &  8.  345.  3 
6r.  302.  But  part  payment  by  one  of  several  joint  debtors,  not  partners  at  the 
time,  will  not  take  the  case  out  of  the  statute.  10  H.  156.  12  Wr.  248.  And 
see  10  Wr.  310. 

A  direction  in  a  will  that  all  the  testator's  just  debts  be  paid,  will  not  revive  a 
debt  barred  by  the  statute  of  limitations.  1  B.  209.  Or  stop  the  running  of  it.  1 
Phila.  R.  463.  Nor  will  a  statement  of  the  debt  in  a  petition  for  the  benefit  of  the 
insolvent  laws  have  that  effect.   10  Barr  129.  2  M.  424.   1  Wh.  106. 

It  seems,  that  it  is  proper,  in  all  cases,  to  sue  on  the  original  contract,  and  not  on 
the  subsequent  acknowledgment  as  a  new  promise.  Such  acknowledgment  is  but  a 
waiver  of  the  statutory  defence.  10  H.  810.    To  save  the  bar  of  the  statute,  the 

Citiff  may  reply  a  writ  issued  within  six  years ;  but  he  must  show  that  it  has 
continued  down  to  the  time  of  hearing.   6  W.  529.     And  it  is  sufficient  if 
the  alias  be  issued  within  six  years  after  the  original.  3  H.  293.  4  C.  261. 

lY.  Limitation  of  pknal  aotions. 

The  act  26  March  1785  provides  that  "  All  actions,  suits,  bills,  indictments  or 
informations,  which  shall  be  brought  for  any  forfeiture  upon  any  penal  act  of 
assembly  made  or  to  be  made,  whereby  the  forfeiture  is  or  shall  be  limited  to  the 
commonwealth  only,  shall  hereafter  be  brought  within  two  years  after  the  offence 
was  committed,  and  at  no  time  afterwards ;  and  all  actions,  suits,  bills  or  informa- 
^Ds,  which  shaU  be  brought  for  any  forfeiture  upon  any  penal  act  of  sssembly 
made  or  to  be  made,  the  benefit  and  suit  whereof  is  or  shidl  be  by  the  said  act 
limited  to  the  conunon wealth,  and  to  any  person  or  persons  that  shall  prosecute  in 
that  behalf,  shall  be  brought  by  any  person  or  persons  that  may  lawfully  sue  for  the 
same,  within  one  year  next  after  the  offence  was  committed ;  and  in  default  of  such 
parsoit,  then  the  same  shall  be  brought  for  the  commonwealth,  at  any  time  within 
ODe  year  after  that  year  ended ;  and  if  any  action,  suit,  bill,  indictment  or  informa- 
tioQ  shall  be  brought  after  the  time  so  limited,  the  same  shall  be  void ;  and  whero 
a  shorter  time  is  limited  by  any  act  of  assembly,  the  prosecution  shall  be  within 
that  time."  Purd.  657. 
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By  the  act  21  April  1841,  (Purd.  657,)  the  provisions  of  this  section  are 
extended  to  actions  for  the  penalty  for  issuing  small  notes.  By  act  16  July  lb4J, 
(Pord.  657,)  it  is  extended  to  actions  for  all  fines,  forfeitures  and  amercemenis, 
which,  by  law,  are  directed  to  be  paid  to  the  treasurers,  or  county  commissioners 
of  the  respective  counties,  for  the  use  of  the  counties ;  and  by  act  24  February 
1845,  (Purd.  657,)  to  all  fines  and  forfeitures,  payable  either  in  whole  or  in  part, 
to  the  use  of  the  respective  counties.* 

The  twenty  per  cent,  interest,  imposed  as  a  penalty  for  the  issuing  of  notes  of  a 
less  denomination  than  five  dollars,  by  the  act  12  April  1828  is  not  a  forfeiture 
within  the  meaning  of  the  act  of  1785 ;  nor  are  the  damages  on  protested  bills  of 
exchange.  2  H.  86-7.    But  see  7  Leg.  Int.  150,  as  to  the  effect  of  the  act  of  1841. 

The  act  of  1785  is  a  defence  to  all  penalties  under  the  47th  section  of  the  act 
16  April  1850,  relating  to  banks,  which  accrued  more  than  two  years  before  suit 
brought.   2  C.  451. 

y.  Limitation  of  criminal  prosecutions. 

The  76th  section  of  the  revised  Code  of  Crimizuil  Procedure,  passed  the  Slst 
March  1861,  enacts  that  ''  All  indictments  which  shall  herea^r  be  brought  or 
exhibited  for  any  crime  or  misdemeanor,  murder  and  voluntary  manslaughter  ex- 
cepted, shall  be  brought  or  exhibited  within  the  time  and  limitation  hereafter 
expressed,  and  not  after;  that  is  to  say,  all  indictments  and  prosecutions  for  trea- 
son, arson,  sodomy,  buggery,  robbery,  burglary,  perjury,  counterfeiting,  forgeiy, 
uttering  or  publishing  any  bank  note,  check  or  draft;,  knowing  the  same  to  be 
counterfeited  or  forged,  shall  be  brought  or  exhibited  within  five  years  next 
aft;er  the  offence  shall  have  been  committed ;  and  all  indictments  and  prosecutions 
for  other  felonies  not  named  or  excepted  heretofore  in  this  section,  and  for  all 
misdemeanors,  perjury  excepted,  shall  be  brought  or  exhibited  within  two  yean 
next  aft;er  such  felony  or  misdemeanor  shall  have  been  committed :  Provided  how- 
ever,  That  if  the  person  against  whom  such  indictment  shall  be  brought  or  exhi- 
bited^ shall  not  have  been  an  inhabitant  of  this  state,  or  usual  resident  therein, 
during  the  said  respective  terms  for  which  he  shall  be  subject  and  liable  to  prose- 
cution as  aforesaid,  then  such  indictment  shall  or  may  be  brought  or  exhibited 
against  such  person  at  any  period  inthin  a  similar  space  of  time  during  which  he 
shall  be  an  innabitant  of,  or  usually  resident  within  this  state :  And  provide  ako, 
That  indictments  for  misdemeanors  committed  by  any  officer  of  a  bank  or  other  cor- 
poration, may  be  commenced  and  prosecuted  at  any  time  within  six  years  from  the 
time  the  alleged  offence  shall  have  been  committed.''   Purd.  658. 

By  the  80th  section  of  this  act  it  is  expressly  provided  that  this  limitation  shall 
apply  to  offences  committed  before  its  passage. 

The  limitation  need  not  be  specially  pleaded ;  it  may  be  taken  advantage  of  on 
the  general  issue.   4  C.  259.   See  3  Cranch  C.  C.  442.   5  Ibid.  38,  60,  368. 

The  finding  of  an  informal  presentment,  is  not  sufficient  to  take  the  case  oat  of 
the  statute.  1  Cranch  0.  C.  485.  Nor  will  a  former  indictment  in  which  a  noBi 
prosequi  was  entered.   3  McLean  469. 

But  it  is  not  necessary  that  the  case  be  prosecuted  to  judgment  within  the  two 
years :  it  is  sufficient  if  the  indictment  be  brought  into  court  and  exhibited  to  tlie 
notice  of  the  defendant.     1  Brewst.  329. 
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L  ProTiaioiui  of  the  Penal  Code.  11.  Judicial  decisions. 

I.  Act  31  Mabch  1860.  Purd.  227. 

SscT.  52.  All  lottenes,  whether  public  or  private,-  for  moneys,  goods,  wares  or 
merohandise,  chattels,  lands,  tenements,  hereditaments  or  other  matters  or  things 
whatsoeyer,  are  hereby  declared  to  be  common  nuisances ;  and  every  grant,  bargain, 
sale,  conveyance  or  transfer  of  any  goods  or  chattels,  lands,  tenements  or  heredita- 
ments which  shall  b^  made  in  pursuance  of  any  such  lottery,  is  hereby  declared  to 
be  invalid  and  void. 

Sect.  53.  If  any  person  shall,  within  this  state,  either  publicly  or  privately, 
erect,  set  up,  open,  make  or  draw  any  such  lottery  as  aforesaid,  or  be  in  any  way 
ooncemed  in  the  managing,  conduptins  or  carrying  on  the  same,  he  shall  be  guilty 
of  a  misdemeanor,  and,  on  conviction,  be  sentenced  to  pay  a  fine  not  exceeding  one 
thousand  dollars,  and  undergo  an  imprisonment,  by  separate  or  solitaiy  confinement 
at  labor,  not  exceeding  one  year. 

Sect.  54.  K  any  person  shall  sell  or  expose  to  sale,  or  cause  to  be  sold  or  exposed 
to  sale,  or  shall  barter  or  exchange,  or  cause  or  offer  to  be  bartered  or  exchanged, 
or  shall  advertise,  or  cause  to  be  advertised  for  sale,  barter  or  exchange,  any  lotteir 
ticket  or  share,  or  part  thereof,  or  an^  lottery  policy,  or  any  writing,  certificate,  bill, 
token  or  other  device,  purporting  or  intending  to  entitle,  or  represented  as  entitling 
the  holder  or  bearer,  or  any  other  person,  to  any  prize  to  be  drawn  in  any  lottery, 
or  any  part  of  such  prize,  or  any  interest  therein,  such  person  shall  be  guilty  of  a 
misdemeanor,  and,  on  conviction,  be  sentenced  to  an  imprisonment,  by  separate  or 
solitary  confinement  at  kbor,  not  exceeding  two  years,  and  to  pay  a  fine  not  exceed- 
ing one  thousand  dollars.  The  purchaser  of  such  ticket,  policy  or  device,  shall  not 
be  liable  to  any  prosecution  or  penalty  by  virtue  of  this  or  any  other  law  of  the 
commonwealth,  and  shall,  in  all  respects,  be  a  competent  witness  to  prove  the 
offence.  Any  indictment  under  this  act  shall  be  deemed  and  adjudged  good  and 
sufficient,  which  describes  the  offence  in  the  words  of  this  law,  although  it  does  not 
set  out  the  name  or  location  of  such  lottery,  nor  set  out  in  words  and  figures,  the 
ticket,  policy  or  device  sold,  bartered  or  exchanged,  or  offered  or  advertised  to  be 
sold,  bartered  or  exchanged. 

II.  A  plan  or  arrangement  whereby  land  or  houses  divided  into  lots  of  unequal 
value  is  distributed  by  chance  among  the  purchasers  of  tickets  or  certificates,  such 
purchasers  having  had  no  previous  interest  in  the  lands  or  houses,  it  is  a  lottery, 
and  prohibited  by  Uiw.  4  S.  &  R.151. 

So  also,  an  annual  distribution,  by  lot,  among  the  members  of  an  art-union,  of 
works  of  art  purchased  by  their  subscriptions,  is  a  lottery.     7  N.  Y.  228. 

A  lottery  is  a  scheme  for  the  distribution  of  prizes  by  chance.  The  mere  deter- 
Jnination  of  questions,  by  lot,  where  there  is  no  distribution  of  prizes  by  chance,  does 
not  constitute  a  lottery  within  the  meaning  of  the  act.     27  Leg.  Int.  86. 

Lottery  tickets  come  under  the  denomination  of  "  goods,  wares  and  merchandise,'^ 
and  the  price  or  value  of  them,  if  not  illegal,  may  be  recovered  in  the  common  counts 
for  goods  sold  and  delivered.     2  Wh.  155. 

Bat  a  contract  of  purchase  of  a  prize  lottery  ticket,  the  sale  of  which  was  pro- 
hibited by  law,  cannot  be  enforced  by  action,  nor  will  the  purchaser  be  entitled  to 
recover  in  an  action  for  money  had  and  received,  upon  proof  that  the  seller  of  the 
ticket  received  the  amount  of  the  prize-money.  1  W.  &  8.  181.  It  is  otherwise, 
where  the  ticket  was  purchased  in  another  state,  whose  laws  legalized  the  sale. 
1  H.  328. 

A  witness  may  be  compelled  to  answer  whether  he  has  purchased  lottery  tickets 
from  the  defendant.    Bright.  R.  109. 
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I.  Malicious  mischief  at  common  law.  V.  Malidons  mischief  bj  bailees, 

n.  ProYisions  of  the  Penal  Code.  VI.  BCalicions  trespasses, 

ta.  Warrant  for  destroying  a  sign.  VII.  Acts  relating  to  Fhiladelpliia. 
IV.  Warrant  for  remoring  a  landmark. 

I.  Malicious  mischief,  in  this  country,  as  a  common  law  offence,  has  receired  a 
far  more  extended  interpretation  than  has  been  attached  to  it  in  England.  In  iti 
general  application,  it  may  be  defined  to  be  any  malicious  or  mischicTous  injnij, 
either  to  the  rights  of  another,  or  to  those.-  of  the  public  in  general.  Thus  it  has 
been  considered  an  offence  at  common  law  to  destroy  a  horse  belonging  to  another , 
or  a  cow ;  or  any  beast  whaterer  which  may  be  the  property  of  another ;  to  be 
guilty  of  wanton  cruelty  to  animals  in  general ;  to  cast  the  carcass  of  an  animal  ia 
a  well  in  daily  use;  to  poison  chickens;  fraudulently  tear  up  a  promissory  note; 
or  maliciously  break  windows ;  to  mischierously  set  fire  to  a  number  of  barrels  of 
tar  belonging  to  another;  to  girdle  or  otherwise  maliciously  injure  trees  kept  either 
for  use  or  ornament;  to  put  cow-itch  on  a  towel,  with  intent  to  injure  a  penon  about 
to  use  it;  to  break  nip  a  Doat;  to  cut  off  the  hair  of  the  tail  or  mane  of  a  hoise, 
when  done  maliciously;  to  discharge  a  gun,  with  the  intention  of  annoying  or 
injuring  a  sick  person  in  the  immediate  vicinity;  and  to  break  into  a  room  with 
violence,  for  the  same  purpose.   Whart.  C.  L.  §  2002. 

II.  Act  31  March  1860.  Purd.  241. 

Sect.  142.  If  any  person  shall  wilfully  and  maliciously  put,  place,  cast  or  throw 
upon  or  across  any  railroad,  any  wood,  stone  or  other  matter  or  thing ;  or  shall  wil- 
fully and  maliciously  take  up,  remove  or  displace  any  rail,  sleeper  or  other  matter 
or  thing  belonging  to  any  railroad ;  or  shall  wil^lly  and  maliciously  turn,  move  or 
divert  any  switch  or  other  machinery  belonging  to  any  railroad ;  or  shall  wilfully 
and  maliciously  make  or  show,  hide  or  remove  any  signal  or  light  upon  or  near  any 
railroad;  or  shall  wilfully  and  maliciously  do,  or  cause  to  be  done,  any  other  matter 
or  thing,  with  intent,  in  any  of  the  cases  aforesaid,  to  obstruct,  upset,  overthrow, 
injure  or  destroy  any  tender,  carriage,  car  or  truck  used  on  such  railroad,  or  to 
endanger  the  safety  of  any  person  travelling  or  being  upon  such  railroad ;  every  sack 
offender  shall  be  guilty  of  felony,  and  being  thereof  convicted,  shaU  be  sentenced 
to  pay  a  fine  not  exceeding  ten  thousand  dollars,  and  to  undergo  an  imprisonment, 
by  separate  or  solitary  confinement  at  labor,  not  exceeding  ten  years. 

SsoT.  148.  If  any  person  shall  wilfully  and  maliciously  oast,  throw  or  cause  to 
fall  or  strike  against,  into  or  upon  any  engine,  tender,  carriage,  car  or  truck  used 
upon  any  railroad,  any  wood  or  stone,  or  other  matter  or  thing,  with  intent  to 
endanger  the  safety  of  any  person  being  in  or  upon  such  engine,  tender,  carriafeOr 
car  or  truck,  every  such  offender  shall  be  guilty  of  misdemeanor,  and  beine  thereof 
convicted,  shall  be  sentenced  to  pay  a  fine  not  exceeding  one  thousand  doUars,  and  ' 
to  undergo  an  imprisonment  not  exceeding  three  years. 

SiOT.  144.  If  any  person  shall  wildly  and  maliciously  break,  throw  down,  level  ! 
or  destroy  the  whole  or  any  part  of  any  lock,  sluice,  flood-gate,  bank,  waste-wier, 
dam,  aqueduct,  culvert,  briage,  feeder,  guard-wall,  towing-path  or  berme-baiik 
belonging  to  any  artificial  navigation,  or  stop  up  or  obstruct  any  such  feeder,  waato- 
wier,  aqueduct  or  culvert,  such  person  shall  be  guOty  of  a  misdemeanor,  and,  o« 
conviction,  be  sentenced  to  pay  a  fine  not  exceeding  one  hundred  dollars,  and  undergo 
an  imprisonment,  by  separate  or  solitary  confinement^  or  by  simple  imprisonment  ii 
labor,  not  exceeding  three  years. 

Sect.  145.  If  any  person  shall  wantonly  open  or  shut,  or  cause  to  be  opened  «r- 
shut,  any  lock  or  safety-gate,  or  any  wicket,  paddle  or  culvert  gate,  or  any  v 
feeder  or  sluice  gate,  or  drive  any  nails,  spikes,  pins  or  wedges  into  any  such 
or  fixtures  thereof,  or  shall  take  fjij  other  means  to  prevent  the  perfect  and 
use  of  the  same,  or  shall  wantonly  and  maliciously  break,  throw  aown  or  destroy  ^ 
any  fence,  wall  or  timber  work  on  any  canal,  pool,  feeder  or  other  part  of  any  arte*  | 
ficial  navigation;  or  if  any  person  shall  wilfyfy  obstruct  the  navigation  of  any 
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or  pool,  by  tbrowing  into  the  same,  or  sinking  to  the  bottom  thereof,  any  yessel, 
timber,  stone,  earth  or  other  thing,  or  by  placing  anything  whatever  upon  any  tow- 
ing.padis;  such  person  shall  be  guilty  of  a  misdemeanor,  and,  on  oonyiction,  be 
sentenced  to  pay  a  fine  not  exceeding  one  hundred  dollars,  and  undergo  an  imprison- 
ment not  exceeding  three  calendar  months. 

SiCT.  146.  If  any  person  shall  unkwfully  and  maliciously  break  down  or  out 
down  the  bank  or  wall  of  any  river,  oanal  or  marsh,  whereby  any  land  shall  be 
overflowed  or  damaged,  or  be  in  danger  thereof,  such  person  shall  be  guilty  of  a 
misdemeanor,  and  being  thereof  convicted,  be  sentenced  to  pay  a  fine  not  exceeding 
one  hundred  dollars,  and  to  undergo  an  imprisonment  net  exceeding  one  year. 

SiCT.  147.  If  any  person  shall  unlawfully  and  maliciously  break,  injure  or  other- 
wise destroy  or  damt^^  any  part  of  any  locomotive  or  stationary  engine,  inclined 
plane,  engine-house,  station  or  depot,  bridge,  culvert,  trussel  work  or  other  building 
or  structure  belonging  to  any  railroad,  or  any  other  part  of  such  railroad ;  or  shaU 
wantonly  and  maliciously  derange  or  displace  the  fixtures  or  machinery  of  any  loco- 
motive or  stationary  engine  used  or  employed  on  any  railroad ;  or  shall  wilfuUy  and 
maliciously  destroy  or  injure  any  fence  or  wall,  cross  road  passing  over  or  under 
such  railroad ;  or  shall  unlawMly  and  maliciously  break,  iiguie  or  otherwise  destroy 
or  damage  any  of  the  posts,  wires  or  other  materials  or  fixlONB  employed  in  the 
eonstruction  and  use  in  any  line  of  an  electrical  telegraph,  or  shall  wilfully  and 
maliciously  interfere  with  such  structure  so  erected,  or  in  any  way  attempt  toiead 
firom  its  uses  or  make  use  of  the  electrical  current,  or  any  portion  thereof,  properly 
belonging  to  and  in  use,  or  in  readiness  to  be  made  use  of,  for  the  purpose  of  com- 
municating telegraphically  fircxn  one  station  of  a  telegraph  company  to  another 
established  station  of  the  same,  or  a  connecting  telegraph  line ;  or  shsdl  unlawfully 
and  maliciously  break,  injure  or  otherwise  destroy  or  damage  any  bridge,  river  or 
meadow  bank  or  mill-dami ;  or  wilftilly  and  maliciously  take  down,  injure,  remove 
or  in  any  manner  damage  or  destroy  any  fiag,  flag-staff,  beacon,  buoy  or  other  way 
or  water  marks,  which  now  are  or  hereafter  may  be  put,  erected  or  placed,  by  law- 
ful authori^,  near  or  in  any  streams  that  are  or  may  be  declared  public  highways; 
or  shall  unlawfully  and  maliciously  cut,  break  or  otherwise  destroy  any  lead,  tin, 
ec^per  or  iron  spout  affixed  to  any  house  or  other  building,  pubUc  or  private;  or 
shall  unlawftdly  and  maliciously  daub,  paint  or  otherwise  deface  any  dwelling-house, 
such  offender  shall  be  guilty  of  a  misdemeanor,  and,  upon  conviction,  be  sentenced  to 
pay  a  fine  not  exceeding  five  hundred  dollars,  and  undergo  an  imprisonment  not 
exceeding  twelve  months,  or  both,  or  either,  at  the  discretion  of  the  court. 

Sbct.  148.  If  any  person  shall  wilfully  and  maliciously  break,  injure  or  destroy 
any  window  or  door  belonging  to  any  dwelling-house  or  out-house,  parcel  thereof; 
or  shall  unlawfully  and  maliciously  break  or  take  off  from  the  door  any  knockei  or  bell- 
pull,  or  plate  inscribed  with  the  name  of  the  occupant  or  number  of  the  house;  or 
shaU  winully  and  maliciously  destroy,  take  dowD,  injure  or  deface  any  sign,  put  up 
by  an  inhabitant  to  denote  the  place  of  his  abode,  occupation,  business  or  employ- 
ment, such  person  shall  be  guilty  of  «  misdemeanor,  and,  upon  conviction,  shall  be 
sentenced  to  pay  a  fine  not  exceeaing  one  hundred  dollars,  or  suffer  an  imprisonment 
not  exceeding  six  months,  or  both,  or  either,  at  the  discretion  of  the  court. 

SxoT.  149.  If  any  person  shall  wilfully  and  maliciously  break  down  any  tree  or 
shrub  growing  on  the  public  grounds  as  inclosed  on  capitol  hill,  or  otherwise  injure 
or  desfaroj  the  same,  or  shall  break  or  destroy  the  fence  around  such  indosure,  or 
any  part  thereof,  or  shall  maliciously  and  wilfuUy  injure  any  part  of  the  public 
grounds,  or  the  building  belonging  to  the  state ;  or  if  any  person  shall  wilfully  or 
malicioualj  injure  or  destroy  any  fruit  or  ornamental  trees,  shrub,  plant  or  grape- 
vines growing  or  cultivated  in  any  orchard,  garden  or  close,  or  upon  any  publio 
street  or  square  in  this  commonwealth ;  he  shaJl  be  guilty  of  a  misdemeanor,  and, 
on  conviction,  be  fined  not  exceeding  one  hundred  dollars,  and  undergo  an  impris- 
I  enment  not  exceeding  six  months,  or  both,  or  either,  at  the  discretion  of  the  court. 
I  Sbct.  150.  If  any  person  shall  unlawfully  and  maliciously  cause  any  water  to 
be  conveyed  into  any  mine,  or  into  any  subterraneous  passage  communicating  there- 
with, with  intent  thereby  to  destroy  or  damage  such  mine,  or  to  hinder  or  delay 
the  working  thereof,  or  shall,  with  the  like  intent,  unlawfully  and  maliciously  pull 
down,  fill  up  or  obstruct  any  airway,  waterway,  drain,  pit,  level  or  shafl  of  or  belong-^ 
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ing  to  any  mine,  sucli  offender,  hit»  aiders  and  abettors,  shall,  on  conviction  thereof 
be  sentenced  to  pay  a  fine  not  exc3eding  five  hundred  dollars,  and  undergo  an  i» 
prisonment  not  exceeding  two  years. 

Sect.  151.  If  any  person  shall  wilfully  and  maliciously  cut,  injure  or  des^t)j,Qr 
deface  any  hose  or  engine,  or  any  apparatus  appertaining  to  the  same,  belonging  to 
any  fire  engine  or  hose  company,  he  shall  be  guilty  of  a  misdemeanor,  and,  on  eoa* 
viction,  be  sentenced  to  pay  a  fine  not  exceeding  five  hundred  dollars,  and  to  undergo 
an  imprisonment,  by  separate  or  solitary  confinement  at  labor,  not  exceeding  three 
years. 

Sect.  162.  If  any  person  shaU  out  down  or  fell  any  timber  tree  m  trees,  hiam* 
ing  the  same  to  be  growing  or  standing  upon  the  lands  of  another  person,  without 
the  consent  of  the  owner ;  or  if  any  person  shall  purchase  or  receive  any  timber 
tree  or  trees,  knowing  the  same  to  have  been  cut  or  removed  from  the  knds  of 
another,  without  the  consent  of  the  owner  thereof;  or  who  shall  purchase  or  receive 
any  planks,  boards,  staves,  shingles  or  other  lumber,  made  &om  such  timber  tieo 
or  trees,  so  as  aforesaid  cut  or  removed,  knowing  the  same  to  have  been  so  made^ 
the  person  so  offending  shall  be  guilty  of  a  misdemeanor,  and,  being  thereof  o(» 
victed,  shall  be  sentenced  to  pay  such  fine,  not  exceeding  one  thousand  dolkn,  or  | 
to  such  imprisonment,  not  exceeding  one  year,  as  the  court^  in  their  discretion,  may  | 
think  proper  to  impose.  | 

Sect.  153.  If  any  person  shall  knowingly  and  malidously  out,  fell,  alter  or  I 
remove  any  certain  bounded  tree,  or  other  aUowed  landmark,  to  the  wrong  of  his 
neighbor  or  any  other  person,  he  shall  be  guilty  of  a  misdemeanor,  and,  on  convie* 
tion,  be  sentenced  to  pay  a  fine  Aot  exceeding  five  hundred  dollars,  and  to  undeigo 
an  imprisonment  not  exceeding  one  year. 

Sect.  154.  Every  person  who  shall  wilfully  and  maliciously  kill,  maim  or  disfigmo  | 
any  horses,  cattle  or  other  domestic  animals  of  another  person,  or  shall  wilfully  and 
maliciously  administer  poison  to  any  such  beasts,  or  expose  any  poisonous  substuee, 
with  intent  that  the  same  should  be  taken  or  swallowed  by  them,  shall  be  gniltf  of 
a  misdemeanor,  and  being  thereof  convicted,  shall  be  sentenced  to  pay  i(^ fine  not 
exceeding  five  hundred  dollars,  and  to  undergo  an  imprisonment,  by  separate  <v 
solitary  confinement  at  labor,  not  exceeding  three  years. 

Sect.  155.  If  any  person  shall  unla?r^ly  and  maliciously  destroy  or  dunage ; 
anything  kept  for  the  purpose  of  art,  science  or  literature,  or  as  an  object  of 
curiosity,  in  atiy  museum,  galleiy,  cabinet,  library  or  other  repository,  which 
museum,  gallery,  cabinet,  library  or  other  repositoiy,  is  either  at  all  times,  or  fnn 
time  to  time,  open  for  the  admission  of  the  public,  or  any  considerable  number  of 
persons  to  view  the  same,  either  by  the  permission  of  the  proprietor  thereof  or  \if 
payment  of  money  for  entering  the  same ;  or  ^ny  picture,  statue,  monument  or 
painted  glass  in  any  church,  meeting-house  or  other  place  of  religious  worship,  or  , 
any  statue  or  monument  exposed  to  public  view ;  sucn  person  shail  be  guilt j  d  a 
misdemeanor,  and,  being  convicted  thereof,  shall  be  sentenced  to  pay  a  fine  not 
exceeding  five  hundred  dollars,  and  to  undergo  an  imprisonment  not  exoeeding  six 
months. 

Act  23  March  1865.  Purd.  1387. 

Sect.  1.  K  any  person  or  persons  shall  maliciously  or  wantonly  break  or  throt 
down  any  post  and  rail,  or  other  fence,  erected  for  the  inolosure  of  land,  or  shil 
carry  away,  break  or  destroy  any  post,  rail  or  other  material,  of  which  such  fenet 
was  built,  inclosing  any  lots  or  fields  within  the  commonwealth,  such  person  or  pe^ 
sons  so  offending  shall  be  guilty  of  a  misdemeanor,  and  on  conviction,  shall  be  seo*. 
tenced  to  pay  a  fine  not  exceeding  fifty  dolkrs,  one  half  thereof  to  be  paid  to^ 
informer,  on  conviction  of  the  offender  or  offenders,  the  other  half  to  tke  support 
of  the  poor  of  such  county,  township,  borough  or  ward  where  the  offence  has  beet 
committed,  with  costs  of  prosecution,  or  to  undergo  an  imprisonment  not  exoeedieg 
six  months,  or  both  or  either,  at  the  discretion  of  the  oourt.  ^ 

Act  12  Febbuaby  1870.  Purd.  1600, 
Sect.  1.  Any  baggage  master,  express  agent,  stage  driver,  haokman  or  oAtf 
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penon,  whose  doty  it  is  to  handle,  remove  or  take  care  of  the  baggage  of  passen- 
gers, who  shall  wilfully  or  recklessly  injure  or  destroy  any  trunk,  valise,  box, 
package  or  parcel,  while  loading,  transporting,  unloading,  delivering  or  storing  the 
lame,  shall  be  guilty  of  a  misdemeanor,  and  on  conviction  thereof  shall  be  sen- 
tenced to  paj  a  fine  not  exceeding  one  hundred  dollars :  Provided^  That  the  pro- 
visions of  this  act  shall  not  be  so  construed  as  to  release  railroad  or  other  transpor- 
tation companies  from  their  liabilities  under  existing  laws. 

III.  Warrant  for  dbstrotino  a  sign. 
CITY  OF  PITTSBUBGff,  m. 

Ths  CommonwMlth  of  Fttmijlvaala, 
f  0  any  Constable  of  the  said  City,  greeting : 

Tou  are  hereby  commanded  to  take  the  body  of  A.  B.,  if  he  be  found  in  the  said  city, 
aod  bring  him  before  J.  R.,  one  of  oar  aldermen  in  and  for  the  said  city,  to  answer  the 
commonwealth  upon  a  charge,  founded  on  the  oath  of  C.  D.,  of  having,  on  the  night  of  the 
8ih  of  May  1869,  taken  down,  broken  and  destroyed,  a  wooden  sign,  which  had  been  put 
vp  by  the  sud  C.  D.,  to  denote  his  place  of  abode  and  his  business  as  an  innkeeper,  oon- 
tnzy  to  the  act  of  assembly  in  such  case  made  and  provided,  and  further  to  be  dealt  with 
according  to  law.  And  for  so  doing,  this  shall  be  your  warrant.  Witness  the  said  J.  R., 
at  Pittsburgh,  who  hath  hereunto  set  his  hand  and  seal,  the  ninth  day  of  May  1869. 

J.  R.,  Alderman,     [sial.] 

lY.  Warrant  for  rbmovino  a  landmark. 
DAUPHiy  COUNTY, «. 

The  Commonwealtli  of  Pennsylvmia, 

To  the  Constable  of  the  Township  of  S ,  in  the  County  of  Dauphin,  greeting : 

Whkrsas,  J.  L.,  of  the  township  of  S ,  in  the  county  of  Dauphin,  yeoman,  hath 

tins  day  made  oath  before  J.  P.,  Esquire,  one  of  qur  justices  of  the  peace  in  and  for  said 
eoonty,  tiiat  J.  D.,  of  the  said  township,  tailor,  did  cut  down  and  remove  a  certain  black- 
oak  tree,  [or  *'did  remove  a  certain  heap  of  Htones,'*  as  the  case  may  be,]  being  an 
aUowed  landmark  between  the  land  of  the  said  J.  L.  and  the  land  of  the  said  J.  D. 
These  are  therefore  to  require  you  to  take  the  said  J.  D.,  and  bring  him  before  the  said 

J.  P.  forthwith^  to  answer  the  complaint    Witness  the  said  J.  P.  at  S township 

s&resaid,  the  sixth  day  of  July,  in  the  year  of  our  Lord  one  thousand  eight  hundred 
tnd  sixty-nine.  J.  P.,  Justice  of  the  Peace,    [seal.] 

Y.  AOT  1  April  1863.  Purd.  1296. 

SscT.  1.  Any  damages  wilfully  done  to  the  property  of  any  livery-stable  keeper 
m  the  county  of  Allegheny,(a)  while  in  the  custody  or  possession  or  any  bailee  or 
bailees  to  whom  the  same  may  have  been  hired,  shall  be  taken  and  deemed  to  be  a 
misdemeanor,  punishable  by  fine,  at  the  discretion  of  the  court  of  quarter  sessions, 
or  by  imprisonment  in  the  common  jail  of  said  county,  for  a  period  not  exceeding 
thirty  days. 

Act  23  August  1865.  Purd.  1458. 

Sect.  1.  Any  damage  or  damages  done  to  the  property  of  any  livery-stable  keeper, 
in  the  counties  of  Allegheny,  Berks  and  Westmorelana,(&)  by  careless  driving  or 
improper  conduct,  while  in  the  custody  or  possession  of  any  bailee  or  bailees  to 
whom  the  same  may  have  been  hired,  shall  be  taken  and  deemed  to  be  a  misde- 
meanor, punishable  by  fine,  at  the  discretion  of  the  court  of  quarter  sessions,  or  by 
imprisonment  in  the  common  jail  of  said  county  for  a  period  not  exceeding  thirty 
days,  and  shall  be  liable  to  pay  said  livery-stable  keeper  all  damages  which  he  may 
nstaio  thereby. 

(a)  Extended  to  the  coanties  of  Armstrong,  1S70,  P.  L.  933  ;  and  to  Armstrong  ooanty, 

Bntler,  Indiana  and  Fayette,  by  act  IS  March  by  act  13  April  1870,  P.  L.  1 151.     See  act  5 

tS68.     P.  L.  358.  April  1867,  for  a  similar  provision  as  to  Mer- 

(6)  Extended  to  Washington  oonnty,  by  act  cer  county.    P.  L.  840.    Act  IS  April  1868, 

7  March  1868,  P.  L.  285  ;  to  Lawrence  and  as  to  Indiana  county,  P.  L.  876 :  extended  to 

Clearfield,   by  act  18  February  1869,  P.  L.  Jefferson  county,  by  act  26  February  1870,  P. 

212;  to  Venango,  by  act  12  April  1869,  P.  L.  258.    And  act  18  March  1869,  as  to  Craw- 

L  871  ;   to  Beaver  county,  by  act  5  April  ford  and  Chester  counties.     P.  L.  416. 
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VI.  Act  30  March  1860.  Purd.  687 

Sect.  1.  The  wilful  taking  and  cairying  away  of  fruit,  vegetables,  plantSt  frnili 
or  ornamental  trees,  vines  or  shrubs,  in  the  counties  of  Huntingdon,  nashbgUm, 
Allegheny,  Berks,  Lancaster,  Lycoming  and  Delaware,  whether  attached  to  the  sofl 
or  not,  shall  be  deemed,  and  the  same  is  hereby  declared,  a  misdemeanor,  and  mi^ 
be  prosecuted  and  punished  as  such,  under  the  laws  of  this  commonwealth,  and,  oa 
conviction  thereof,  in  the  court  of  quarter  sessions  of  said  county,  shall  be  fined,  not 
exceeding  fifty  dollars,  and  imprisoned,  not  exceeding  sixty  days;  such  fine  or 
penalty  to  be  appropriated  as  provided  in  the  second  section  of  this  act 

Sect.  2.  Any  person  or  persons  who  shall  wilfully  enter  or  break  down,  throagh 
or  over  any  orchiu^l,  garden  or  yard-fence,  hotrbed  or  green-house ;  or  who  siuifl 
vnrongfuUy  club,  stone,  out,  break,  bark  or  otherwise  mutilate  or  damage  any  nut^ 
fruit  or  ornamental  tree,  shrub,  bush,  plant  or  vine,  trellis^  arbor,  hot>bed,  hot  or 
green-house,  or  who  shall  wilfiully  trespass  upon,  walk  over,  beat  down,  trample  or 
in  anywise  injure  any  grain,  grass,  vines,  vegetables  or  other  growing  crop ;  shall 
and  may,  on  conviction  thereof  before  any  alderman  or  justice  of  the  peace,  or  is 
any  court  of  law  in  said  counties,  have  judgment  against  him,  her  or  them,  in  a 
sum  not  less  than  five,  nor  more  than  one  hundred  dollars,  with  costs  of  suit ;  one 
half  the  damage  or  penalty  to  go  to  the  use  of  the  informer,  the  other  half  of  the 
damage  or  penalty  to  the  occupant  or  owner  of  the  premises  on  which  the  said 
trespass  shall  or  may  be  committed;  and  inMefault  of  payment  of  said  fine  or  judg« 
ment,  with  costs  of  suit,  the  party  convicted  may  and  shall  be  committed  to  (£« 
jail  of  said  county,  for  not  less  than  twenty,  nor  more  than  sixty  days;  said 
complaint  or  action  to  be  in  the  name  of  the  commonwealth,  and  the  testimony  of 
the  owner  or  occupant  of  the  premises  shall  be  admitted  as  evidence  to  prove  the 
trespass  and  damage  sustained :  Provided,  That  when  the  owner  of  the  premises 
shall  become  the  informant,  then  one-half  of  the  penalty  shall  be  appropriated  ts 
the  school  fund  of  the  district  in  which  the  trespass  was  committed. 

Note. — This  act  was  extended  throughout  the  commonwealth,  by  act  17  April  186L 
P.  L.  332. 

Act  1  May  1861.  Purd.  687. 

Sect.  2.  The  provisions  of  the  first  section  of  said  act  (a)  are  hereby  extended 
for  the  protection  of  graperies,  statuary,  vases,  fountains  and  all  oUier  usefol  and 
ornamental  erections  in  public  and  private  gardens,  jjrards,  grounds,  parks,  streets 
and  squares,  the  wilful  trespass  upon,  or  injury  to  which  is  hereby  declared  a  mil* 
/lemeanor,  which  may  be  prosecuted  and  punished  as  such,  as  directed  for  ^ 
prosecution  and  punishment  of  the  offences  named  in  said  act. 

Act  8  Apwl  1867.  Purd.  1516. 

Sect.  1.  The  wrongful  taking  and  carrying  away  of  fruit,  v^etables,  plants,  Mt, 
ornamental  or  other  trees,  vines  or  shrubs,  in  the  counties  of  Clinton,  Centre,  Ba^. 
ler,  Lawrence  and  Mercer,  whether  attached  to  the  soil  or  not,  shall  be  deemed,  and. 
the  same  is  hereby  declared  a  misdemeanor,  and  may  be  prosecuted  and  pnnishel 
as  such,  under  the  laws  of  this  commonweaith. 

Sect.  2.  Any  person  or  persons  who  shall  wilftilly  and  maliciously,  in  said  oonstiei^ 
enter  or  break  down,  through,  or  over  [any]  field,  orchard,  garden  or  yard,  fence,  hot- 
bed, hot  or  green  house,  and  who  shall  wilmlly  and  maliciously  club,  stone,  cut,  baik| , 
break  or  otherwise  mutilate  or  damage  any  fruit,  ornamental  or  other  tree,  shrob^ 
bush,  plant  or  vine,  trellis,  arbor,  hot-bed,  hot  or  green  house.;  or  who  shall  wilfuQj^ 
and  maliciously  trespass  upon,  walk  over,  beat  down,  trample  or  in  any  wise  injmt 
any  grain,  grass,  vines,  vegetables  or  other  growing  crop,  in  the  said  coonties  of' 
Clinton,  Centre,  Butler,  Lawrence  and  Mercer,  shall,  on  conviction  thereof  in  as.* 
action  of  trespass,  before  any  mayor,  burgess,  alderman  or  justice  of  the  peaee,  at- 
in  any  court  of  law  of  said  counties,  have  judgment  against  4iim,  her  or  them,  ^^ 

(a)  The  Ist  section  of  this  act  extends  the  ignorance  of  the  fact  that  the  act  of  I860  bad 
proYisions  of  the  act  30  March  1860  to  yarioos  ^n  already  extended  throaghoiit  die  stiM| 
connties  ;   haying   been  passed  apparently  in    by  act  17  April  1861.  *^^^l. 
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doable  the  amount  of  damage  proved  to  have  been  done,  together  with  costs  of  suit; 
ODe-half  of  said  damage  or  penalty  to  go  to  the  use  of  the  poor  of  the  district  wherein 
the  premises  lie ;  and  in  default  of  payment  of  said  fine,  the  party  convicted  may 
and  shall  be  committed  to  jail  for  not  less  than  one  nor  more  than  twenty  days;  said 
action  to  be  brought  in  the  name  of  the  commonwealth,  and  the  testimony  of  the 
owner  or  occupant  of  the  premises  shall  be  admitted  as  evidence  to  establish  the 
trespass. 

SfiCT.  3.  Any  person  in  the  counties  of  Clinton,  Centre,  Butler,  Lawrence  and 
Mercer,  who  shall  cut,  break  or  girdle,  or  otherwise  injure  any  fruit,  ornamental  or^ 
other  tree,  vine  or  shrub,  or  who  shall  enter  any  field,  orchard,  garden  or  close, 
without  the  consent  of  the  owner  or  owners  thereof,  with  intent  to  take,  injure  or 
destroy  any  fruit  or  vegetables  therein  growing  or  being,  without  the  consent  of  the 
owner  or  owners  aa  aforesaid,  or  who  shall  wilfrdly  deface,  injure,  break  or^ destroy 
any  fence,  wall  or  gate  surrounding  any  orchard,  garden  or  close  as  aforesaid,  shall 
be  guilty  of  a  misdemeanor,  and  upon  conviction  thereof,  before  any  justice  of  the 
peaee,  shall  forfeit  and  pay  a  fine  not  less  than  five  nor  more  than  fifty  dollars,  or 
suffer  imprisonment  in  the  county  jail  for  not  less  than  ten  nor  more  than  sixty  days : 
Froeided^  That  nothing  herein  contained  shall  prevent  the  injured  party  from  pur- 
ging any  civil  remedy  authorised  by  law. 

VII.  Act  8  April  1867.  Purd.  1489. 

Sect.  1.  It  shall  not  be  lawful  for  any  person  or  persons,  occupying  any  house  or 
houses,  in  the  city  of  Philadelphia,  at  rent  or  otherwise,  and  not  being  the  owner, 
to  deposit  any  ashes,  rubbish,  bricks,  stones  or  cinders,  in  any  privy-well  attached 
to  such  premises ;  anv  person  or  persons  convicted  in  the  court  of  quarter  sessions 
of  the  county  of  Philadelphia,  for  any  violation  of  the  provisions  of  this  act,  shall 
he  punished  by  a  fine  not  exceeding  five  hundred  dollars,  or  imprisonment  for  a 
period  not  exceeding  two  years,  in  the  discretion  of  the  court. 

Act  2  April  1869.  Purd.  1647. 

SiCT.  1.  Any  person  found  guilty  of  mutilating,  destroying,  tearing  down  or 
removing  any  show-bill,  placard,  programme,  poster  or  other  advertisement  posted 
up  on  any  wall,  fence,  bill-board  or  other  structure  in  or  located  on  any  public  high- 
way in  the  city  of  Philadelphia,  and  county  of  Centre,  shall  be  deemed  guilty  of  a 
misdemeanor,  and  upon  conviction  shall  be  fined  not  less  than  twenty-five  nor  more 
than  one  hundred  dollars  for  the  first  oflFence ;  upon  a  conviction  for  a  second  offence 
the  penalty  shall  be  imprisonment  in  the  county  jail  for  a  period  of  not  less  than 
three  nor  more  than  six  months :  Provided^  The  penalties  of  this  act  shall  not  apply 
to  those  tearing  down  or  removing  show-bills,  play-bills,  posters,  programmes,  &c., 
after  the  performance  therein  advertised,  or  to  the  owner  or  tenant  of  any  building, 
fence  or  other  structure  upon  which  the  said  show-bills,  play-bills,  programmes,  &c., 
may  be  posted  against  his  or  their  wishes,  save  and  except  such  owner  or  tenant  be 
the  bill-poster  putting  up  or  employed  to  put  up  said  show-bills,  play-bills,  posters, 
progranunes,  &c. )  in  such  case  the  penalty  shall  be  as  in  the  first  and  second  offences. 
All  fines  collected  under  and  by  virtue  of  this  act  shall  be  paid  into  the  state  treasury. 
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An  action  of  malioioiu  profieontion  will  lie  where  a  criminal  proeecnlion  ma 
commenced,  althongb  no  indictment  was  preferred  to  the  grand  Jury.  4  Y.  507. 

Demanding  excessive  bail,  although  the  plaintiff  has  a  well-founded  cause  of 
action,  or  holding  to  bail  when  the  plaintiff  has  no  cause  of  action,  if  done  for  the 
purpose  of  vexation,  entitles  the  party  aggrieved  to  an  action  for  a  malieioiis  proee- 
cution.   1  Peters'  0.  C.  210.   1  P.  K  232. 

In  order  to  support  this  action,  an  injury  and  damage  to  the  plaintiff  must  be 
proved,  and  it  must  be  proved  that  the  injury  and  damage  were  occasioned  by  somd 
malicious  act  of  the  defendant,  and  the  midice  may  be  inferred  from  the  eircum- 
stances.   4  8.  &  R.  19-28. 

To  support  an  action  for  a  malicious  prosecution,  both  malice  and  the  want  of 
probahk  catue  must  be  established  against  the  defendant.   3  W.  0.  0.  21. 

In  a  civil  suit,  the  existence  of  a  cause  of  action  is  not  a  defence  to  a  suit  for  in 
excessive  abuse  of  process.  But  in  criminal  proceedings,  want  g£  probable  cause 
must  be  combined  with  malice.  8  W.  240. 

Prohahle  cause  is  a  reasonable  ground  of  suspicion,  supported  by  circumstances 
sufficiently  strong  in  themselves  to  warrant  a  cautious  man  in  the  belief  that  the 
person  accused  is  guilty  of  the  offence  with  which  he  is  charged.   2  H.  369. 

The  question  of  malice  is  to  be  decided  by  the  jury.  Pr3>able  came  is  a  mixed 
question  of  law  and  fact ;  what  circumstances  are  sufficient  to  prove  probable  cause, 
is  to  be  judged  by  the  court;  whether  the  circumstances  which  amount  to  probable 
cause  are  proved,  is  a  question  for  the  jury.   Bright  R.  494. 

In  an  action  for  a  malicious  prosecution,  the  question  of  probable  cause  should 
be  submitted  to  the  jury,  not  upon  the  fact  of  the  guilt  or  innocence  of  the  plaintiff, 
but  upon  the  defendant's  belief  of  his  guilt  or  innocence.   5  W.  &  S.  438. 

If  the  prosecution,  though  without  probable  cause,  was  instituted  under  an  error 
of  judgment,  and  without  malice,  the  action  cannot  be  sustained.  Bright  R.  494. 
And  if  the  party  had  probable  cause,  it  ftdly  justifies  him,  however  malicioas  his 
motives  may  have  been.  4  W.  &  S.  517.   1  Barr  234. 

If  two  or  more  persons  conspire  to  prosecute  an  innocent  man,  upon  a  criminal 
charge,  it  becomes  an  offence  against  the  Penal  Code,  punishable  with  fine  and  im* 
prisonment  Purd.  238.  And  although  the  conspirators  may  succeed  in  procorii^ 
the  conviction  of  the  accused,  before  a  competent  tribunal,  this  but  aggravates  die  ' 
offence,  and  is  no  bar  to  an  indictment  against  those  who  by  such  combination  have 
procured  the  conviction.  The  judgment  of  a  court  obtained  by  corrupt  testimony, 
may  be  controverted  in  a  proceeding  against  those  who  have  been  guilty  of  a 
fraudulent  combination  to  produce  it   2  P.  367.   Fost  Or.  L.  130-1. 

To  bring  a  civil  action,  though  groundless,  is  not  actionable;  1  Pet  G.  C.  210; 
but  if  one  abuse  the  process  of  the  law,  as  by  maliciously  holding  to  bail,  an  actioa 
lies :  so,  wantonly  to  levy  a  second  execution,  after  a  former  levv,  or  for  a  larger 
sum  than  is  due,  or  after  the  debt  has  been  paid,  have  been  held  actionable;  for 
all  these  are  illegal,  and  damage  is  thereby  sustained.  10  W.  li8.  4  S.  &  R.  19. 
12  H.  212.   6  0.69. 

The  fact  that  the  prosecutor  acted  under  the  advice  of  counsel,  is  sufficient  proof 
of  probable  cause,  unless  it  be  shown  that  he  made  the  resort  to  counsel  a  mext 
cloak  for  his  malice.  9  0.  501.  So,  if  he  acted  bond  fide^  under  the  advice  of  a 
justice  of  the  peace,  aft»r  a  fair  and  full  disclosure  of  all  the  circumstances. 

For  causing  a  person  to  be  arrested  on  a  criminal  warrant,  charging  an  act  whiA 
is  not  a  crime,  the  proper  remedy  is  an  action  of  trespass ;  for  such  arrest  is  not  an 
abuse  of  lawful  process ;  it  is  an  act  committed  under  a  void  and  irregular  writ, 
every  step  of  which  is  unlawful.  6  C.  344.  And  all  concerned  in  such  arrest  are, 
in  law,  trespassers.    8  C.  169.    See  1  P.  F.  Sm.  158.' 
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[See  Adulteration  and  sals  of  unwholbsome  proyisions.] 
L  Statutes.  IL  Judicial  decisiona. 

I.  Act  18  March  1776.  Purd. 


Sect.  8.  It  shall  and  may  be  lawfol  to  and  for  the  clerk  of  the  market  of  anj 
dty,  borough  or  town,  within  this  province,  to  weigh  all  batter  brought  into  the 
same  to  be  sold  by  weight,  which,  if  found  deficient,  the  said  clerk  shall  forthwith, 
in  the  presence  of  two  reputable  freeholders,  wei^h  again,  and  if  it  appears  to  the 
laid  freeholders  that  the  said  butter  is  under  weight,  the  same  shall  be  seizable ; 
one-third  part  thereof  for  the  use  of  the  said  clerk,  and  the  other  two-thirds  for  the 
use  of  the  poor  of  the  place  where  seized ;  and  in  case  an^  owner  or  owners  of  but- 
ter 80  seized  shall  conceive  him,  her  or  themselves,  aggrieved  by  such  seizure,  he, 
the  or  they,  may  appeal  to  anv  magistrate  or  justice  of  the  city,  borough  or  place 
where  such  seizure  is  made,  who  sluill  hear,  try  and  determine  the  same. 

Note. — ^It  may  be  useful  to  remark,  that  it  is  indispensable  that  the  butter  shall  be 
weighed  in  the  presence  of  two  reputable  freeholders,  and  if  it  shall  appear  to  them  that 
the  said  butter  is  under  weight,  it  shall  be  seizable.  Under  no  other  oiroumstancee  is  it 
sellable,  and  even  then,  if  the  owner  shall  consider  himself  aggrieved,  he  may  appeal  to 
toy  JQstioe  of  the  peace  having  jurisdiotion  in  the  disfcriet  where  the  seizure  was  made. 

Act  7  Mat  1855.  Purd.  697.  • 

Sect.  1.  It  shall  not  be  lawful  for  any  butcher  or  other  person  to  expose  for  sale 
toy  tainted  or  unwholesome  meat  or  fish,  or  any  veal  lees  than  three  weeks  old 
when  killed,  in  any  of  the  market-ho^^ses  or  other  places  for  vending  meat  in  any 
of  the  cities  or  boroughs  in  the  several  counties  of  this  commonwealth,  under  a 
penalty  of  ten  dollars  for  each  offence,  to  be  recovered  as  other  penalties  are  recover- 
able, before  any  alderman  or  justice  of  the  peace,  one-half  of  said  penalty  to  go  to 
the  informer,  and  the  other  half  for  the  benefit  of  the  poor :  all  laws  inconsistent 
with  the  above  are  hereby  repealed. 

Non. — This  aot  is  not  entirely  supplied  by  the  69th  section  of  the  revised  Penal  Code, 
for  which  see  tit  "  Adulteration  and  Sale  of  Unwholesome  Provisions.'' 

n.  Every  mnnicipal  corporation  which  has  power  to  make  by-laws  and  establish 
ordinances  to  promote  the  general  welfare  and  preserve  the  peace  of  a  town  or  city, 
nay  fix  the  times  and  places  of  holding  public  markets  for  the  sale  of  food,  and 
niake  such  other  regulations  concerning  them,  as  may  conduce  to  the  public  interest. 
9  C.  202. 

A  market,  when  established,  may  imply  a  license  to  any  one  to  enter  as  a  buyer, 
but  not  necessarily  as  a  seller.   1  Phihi.  R.  888. 

There  is  no  market  overt  in  Pennsylvania,  and  the  owner  of  goods,  horses,  &c., 
stolen  from  him,  or  obtained  by  fraud,  may  recover  on  replevin,  the  value  of  the 
bone  or  other  chattel  stolen,  aa  it  was  at  the  time  it  came  to  the  defendant's  pos- 
aeoion.  2  Y.  347.  1  T.  478. 
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iilatrtage* 


I.  Acts  of  assembly.  III.  A    marriftge    oeremony    and    evtil* 

n.  Judicial    decisions  on   the  subject  of  cate. 

^      marriage  and  its  effects* 

I.  AoT  OF  1701.  Purd.  697. 

Sect.  1.  All  marriages  not  forbidden  by  the  law  of  Ood,  shall  be  enoontaged; 
but  the  parents  or  guardians  shall,  if  conveniently  they  can,  be  first  consulted  with, 
and  the  parties'  clearness  of  all  engagements  signified  by  a  certificate  from  some 
credible  person  where  they  have  lived  or  do  live,  produced  to  such  religions  society 
to  which  they  relate,  or  to  some  justice  of  the  peace  of  the  county  in  which  tkej 
live,  and  by  their  affixing  their  intentions  of  marriage  on  ihe  court-house  or  meeting- 
house doors  in  each  respective  county  wbere  the  parties  do  reside  or  dwell,  one 
month  before  solemnization  thereof;  the  which  said  publication,  before  it  be  so 
affixed  as  aforesaid,  shall  be  brought  before  one  or  more  justices  of  the  peace,  in  the 
respective  counties  to  which  they  respectively  belong;  which  justice  shall  subscribe 
the  said  publication,  witnessing  the  time  of  such  declaration,  and  date  of  the  said 
publication,  so  to  be  affixed  as  aforesaid.  And  all  marriages  shall  be  solemnised  by 
taking  each  other  for  husband  and  wife^  before  twelve  sufficient  witnesses;  and  the 
certificate  of  their  marriage,  under  the  hands  of  the  parties  and  witnesses,  at  least 
twelve,  and  one  of  them  a  justice  of  the  peace,  shall  be  brought  to  the  register  of 
the  county  where  tbey  are  married,  and  registered  in  his  office.  And  if  any  servant 
or  servants  shall  procure  themselves  to  be  married,  without  consent  of  his  or  her 
master  or  mistress,  such  servant  or  servants  shall,  for  such  their  ofience,  each  of 
them  serve  their  vpective  masters  or  mistresses  one  whole  year  after  their  time  of 
servitude  by  indenture  or  engagement  is  expired ;  and  if  any  person,  being  free, 
shall  marry  with  a  servant  as  aforesaid,  he  or  she  so  marrying  shall  pay  to  the 
master  or  mistress  of  the  servant,  if  a  man,  twelve  pounds,  and  if  a  woman,  six 
pounds,  or  one  year's  service;  and  the  servant  so  being  married,  shall  abide 
with  his  or  her  master  or  mistress,  according  to  indenture  or  agreement,  and 
one  year  after,  as  aforesaid.  And  if  any  person  shall  presume  to  many  or  be 
witnesses  to  any  marriage,  contraiy  to  this  act,  such  person,  so  married,  shall 
forfeit  twenty  pounds  to  the  proprietary  and  governor ;  and  the  witnesses  being 
present  at  such  marriage,  sball  forfeit  and  pay  each  of  them  five  pounds,  to  the 
use  of  the  proprietary  and  governor,  as  aforesaid,  and  pay  damages  to  the  party 
grieved,  to  be  recovered  in  any  court  of  record  within  this  government. 

Sect.  2.  Frovidedj  that  this  law  shall  not  extend  to  any  who  shall  marry  or  be 
married  in  the  religious  society  to  which  they  belong,  so  as  notice  shall  be  giv^i  bj 
either  of  the  parties,  to  the  parents,  masters,  mistresses,  or  guardians,  one  fofi  month 
at  least  before  any  such  marriage  be  solemnized. 

Sect.  3.  No  license  or  dbpensation  shall  hinder  or  obstruct  the  force  or  operation 
of  this  act,  in  respect  of  notice  to  be  given  to  parents,  masters,  mistresses,  or  guard- 
ians, as  aforesaid. 

Act  14  February  1729-30.  Purd.  698. 

Sect.  1.  No  justice  of  the  peace  shall  subscribe  his  name  to  the  publication  of 
any  marriage  within  this  province,  intended  to  be  had  between  any  persons  whatso- 
ever, unless  one  of  the  persons,  at  least,  live  in  the  county  where  such  justice  dwells, 
and  unless  such  justice  shall  likewise  have  first  produced  to  him  a  certificate  of  the 
consent  of  the  parent  or  parents,  guardian  or  guardians,  master  or  mistress,  of  the 
persons  whose  names  or  banns  are  to  be  so  published,  if  either  of  the  parties  be 
under  the  age  of  twenty-one  years,  or  under  the  tuition  of  their  parents,  or  be  in- 
dented servants,  if  such  parent,  guardian,  master  or  mistress,  live  within  this  pro- 
vince^ or  can  be  consulted  with.  And  also,  that  no  person  or  persons,  of  what 
character  or  degree  soever  he  be,  shall  presume  to  publish  the  banns  of  matrimony, 
or  intentions  of  marriage,  between  any  person  or  persons,  in  any  church,  chapeU  or 
other  place  of  worship,  within  this  province,  unless  one  of  the  parties,  at  least,  live 
in  the  trwu^  county  or  city,  where  such  publication  shall  be  made,  and  unless  the 
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person  or  persons  making  or  eansing  to  be  made  such  publicatioaj  shall  have  received 
such  certificate  of  the  consent  of  the  parent,  guardian,  master  or  mistress,  as  is 
herein  before  directed,  if  the  parties  who  ought  to  grant  such  certificate  live  within 
this  province. 

Sbgt.  2.  If  any  justice  of  the  peace,  clergyman,  minister  or  other  person,  shall 
take  upon  him  or  them,  to  join  in  marriage  any  person  or  persons,  or  if  any  justice 
of  the  peaee  shall  be  present  at,  and  subscribe  his  name  as  a  witness  to,  any  mar- 
riage within  this  province,  without  such  publication  being  first  made,  as  aforesaid, 
such  justice  of  the  peace,  clergyman,  minister  or  other  person,  taking  upon  him  to 
sign,  make  or  cause  to  be  made,  any  publication  contrary  to  the  directions  of  this 
aot,  or  shall  marry  or  join  in  marriage  any  person  or  persons  not  published,  as  in  the 
aforesaid  act  of  assembly  and  by  this  act  is  directed,  eveiy  justice  of  the  peace,  cler- 
gyman, minister  or  other  person  so  ofifending,  shall  for  every  such  offence  forfeit  the 
sum  of  fiily  pounds,  to  be  recovered  in  any  court  of  record  within  this  province,  by 
bill,  plaint  or  information,  by  the  person  or  persons  grieved,  if  they  will  sue  for  the 
same,  wherein  no  essoin,  protection  or  wager  of  law,  nor  any  more  than  one  impar- 
lance shall  be  allowed. 

Sect.  S.  Provided^  that  nothing  herein  contained  shall  be  deemed  to  ex* 
tend  to  any  person  who  shall  be  married  in  the  religious  society  to  which  they 
belong,  80  as  notice  be  given  to  the  parent  or  parents,  guardian  or  guardians, 
masters  or  mistresses,  of  the  person  or  persons  so  to  be  married,  if  such  par^t, 
guardian,  master  or  mistress,  live  within  this  province,  at  least  twenty  days  before 
such  marriage  be  solemnised ;  nor  that  this  law  shall  extend  to  any  person  aarry- 
tng  by  the  authority  of  any  lawful  license,  so  as  such  consent  or  approbation,  in 
writing,  of  the  parent  or  parents,  guardian  or  guardians,  masters  or  mistresses,  as 
by  this  aet  is  mrected,  be  first  had,  and  the  same  consent  be  certified  in  the  body 
of  the  said  license. 

Aot  10  April  1849.  Pord. 


SxoT.  2.  Every  person  in  whose  care  or  possession  may  be  found  the  record  kept 
by  any  minister  of  the  gospel,  judge,  alderman  or  justice  of  the  peace,  of  any 
marriage  contract  solemnized  by  or  in  the  presence  of  such  minister  of  the  gospel, 
judge,  alderman  or  justice  of  the  peace,  shall,  on  application  made  to  him,  and  the 
payment  or  tender  of  a  fee  of  fifty  cents  in  eveiy  case,  deliver  to  the  person  apply- 
ug  for  the  same,  a  full  transcript  of  the  record  or  entry  in  such  case,  with  a  proper 
certificate  of  the  correctness  of  said  transcript;  and  any  person  having  possession 
of  such  record  as  aforesaid,  neglecting  or  refusing  to  comply  with  the  provisions  of 
tiiis  section,  shall  be  liable  to  a  penalty  of  fifty  dolhirs,  to  be  sued  for  and  recovered 
with  costs,  before  any  justice  of  the  peace  of  the  proper  county,  by  any  person 
aggrieved,  one  half  to  be  paid  to  the  person  suing  for  the  same,  and  the  other  half 
to  the  county  in  which  suit  is  brought. 

Act  8  Mat  1864.  Purd.  699. 

Scot.  4.  Any  judge,  justice  or  clergyman  who  shall  perform  the  marriage  cere- 
mony between  parties  when  either  of  said  parties  is  intoxicated  shall  be  deemed 
pilty  of  a  misdemeanor,  and  upon  a  conviction  tliereof  shall  pay  a  fine  of  fifty  dol- 
uis,  and  be  imprisoned  at  the  discretion  of  the  court  not  exceeding  sixty  days. 

Aot  14  Mat  1857.  Purd.  699. 

Siot.  1.  In  any  and  every  case  where  the  fother  and  mother  of  an  illegitimate 
child  or  children  shall  enter  into  the  bonds  k£  lawful  wedlock  and  cohabit,  such 
child  or  children  shall  thereby  become  legitimated,  and  enjoy  all  the  rights  and 
privileges  as  if  they  had  been  bom  during  the  wedlock  of  their  parents.(a) 

II.  Marriage  is  a  ciyU  contract,  which  may  be  entered  into  before  any  witnesses, 
•lid  for  which  there  is  no  particular  form  of  ceremony  reouired  by  law ;  neither 
need  it-be  performed  before  a  clergyman  or  a  magistrate.  6  B.  405.  2  W.  9.  3 
P.  F.  8m.  132.    4N.  Y.  230.    2  Chicago  Leg.  News  66. 

(a)  Bj  aet  of  Slst  April  1857,  this  act  is  riages  between  parties  within  the  prohibited 

ta  apply  to  prior  coses  of  marriage  ;  bat  no  degprees  of  affinitj,  of  which  issae  is  bom,  and 

eiute  is  to  be  thereby  divested.    Purd.   699.  legitimates  the  issue  thereof.    JPard.  1516. 
The  act  6th  April  1668,  legaiixes  prior  mar- 
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The  validity  of  a  marriage  is  to  be  determined  by  the  kw  of  the  plaoe  where  it 
was  celebrated;  if  valid  there,  it  is  vdlid  anywhere.     10  W.  158.     2  Brewst.  290. 

For  civil  purposes,  cohabitation  and  reputation  are  sufficient  evidence  of  marriage. 
1  P.  R.  450.     2  Brewst.  149,  179,  202,  239.     11  C.  157.    10  P.  F.  Sm.  228,  See 

4  N.  Y.  230.    8  P.  F.  Sm.  132.     11  Ibid.  861. 

The  provisions  in  the  acts  of  1701  and  1729-30,  Squiring  all  marriages  to  be  ^ 
solemnised  in  the  presence  of  twelve  witnesses,  and  to  be  preceded  by  the  publice- 
tion  of  banns,  are  only  direotoiy;  and  a  non-compliance  with  them  does  not  invali- 
date a  marriage.   2  W.  9. 

.  The  consent  of  the  parties  to  the  alleged  marriage  is  to  be  determined  by  what 
took  place  at  the  time  of  its  celebration ;  it  is  not  affected  by  a  secret  resenratioo' 
of  one  of  them.    11  C.  13. 

An  apprentice  is  not  an  indented  servant  within  the  meaning  of  thstaet  of  1701. 
8R.  805. 

In  an  action  against  a  clergyman  or  justice  to  recover  the  penalty  given  by  the 
act  of  1729^0,  Uie  previous  assent  of  the  purent  may  be  proved,  to  show  that  the 
marriage  was  not  clandestine.  2  W.  9.  10  W.  82.  5  R.  211.  But  not  his  subee- 
queut  indications  of  satis&ction  with  it.  A.  192.   10  W.  82. 

A  surviving  mother  is  a  parent  within  the  meaning  of  the  act.  1  Bair  431.  And 
so  is  the  putative  father  of  an  illegitimate  child.   A.  212. 

The  parent  is  entitled  to  sue,  though  the  ohild  be  apprenticed  to  another.  3  R. 
805.  But  not  a  father  who  has  relinquished  his  parental  control  over  the  child, 
and  IRimed  it  upon  the  world  to  shift  for  itself.  7  W.  Jt  S.  862.  It  is  no  d^euce^ 
however,  to  such  an  action,  that  the  father,  by  reason  of  moral  d^;radation, 
unfit  to  take  care  of  his  minor  child.    10  C.  325. 

It  is  no  defence  that  the  jnstice  or  clergyman  misconceived  the  age  of  the  perMm 
married.  5  R.  124. 

No  penalty  is  recoverable  for  marrying  the  minor  daughter  of  a  oitisen  of  another 
state,  not  resident  within  this  commonwealth,  without  the  consent  of  her  parent  2: 
J.  205. 

It  is  the  joining  in  marriage  without  publication,  to  which  the  penalty  is  attadied„ 
and  not  the  doing  so  without  a  certificate  of  consent.  A.  846.  And  the  burden  of' 
proving  that  there  was  no  publication  of  banns  lies  on  the  plaintiff.    5  R.  209. 

In  such  an  action,  the  jury  can  give  neither  more  nor  less  than  the  exact  penaltj; 
of  £50  or  $138.33i.  A.  214.  Nor  is  the  tender  of  any  less  ^um  a  sufficient  amends.! 
8  W.  817.  4  B.  25.  But,  it  seems,  the  party  may  waive  the  penalty  and  sue  for 
damages  under  the  act  of  1701.   14  8.  &  R.  289. 

There  can  be  but  one  penalty  recovered;  and  if  the  parent  of  one  party  baa 
already  recovered,  no  action  can  be  maintained  by  the  parent  of  the  other  party. 
14  S.  &  R.  287.  But  a  collusive  recovery  in  the  first  action  is  not  a  defence. 
Burns  v,  Biyan,  Pittsburgh  Leg.  J.,  16  December  1854. 

In  such  action,  no  actual  damage  need  be  proved.  5  R.  209.  It  is  sufficient,! 
that  the  marriage  is  an  unjustifiable  interference  with  the  relation  existing  between 
the  parent  and  his  o&prine.   Ibid.  124. 

It  is  a  well  settled  principle,  that  the  husband  is  not  bound  by  the  contracts  of 
his  wife,  unless  by  some  act  or  declaration,  prior  or  subsequent  to  the  contract,  hf 
consent  may  be  fairly  inferred.   5  B.  236.  * 

The  husband  is  not  liable  on  a  negotiable  note  given  by  his  wife,  even  in  a  suit 
by  a  bond  fide  indorsee,  unless  it  were  given  with  his  authority  or  approbation,  and 
that  must  be  shown  before  such  note  is  admissible  in  evidence  against  the  hnsbaad. 

5  W.  &  S.  164.  8  H.  185. 

The  husband  is  liable  for  necessaries  fturnished  his  wife  during  her  separatioBi 
ftt>m  him,  thoueh  it  was  by  her  agreement,  if  she  offer  to  return  and  he  refuae  to 
receive  her,  and  have  furnished  no  means  for  her  subsistence.  7  S.  ft  R.  247. 

If  a  man  cohabit  with  a  woman,  to  whom  he  is  not  married,  and  permit  her  to 
assume  his  name,  and  appear,  to  the  world,  as  his  wife,  and  in  that  character  to 
contract  debts  for  necessaries,  he  will  become  liable,  although  the  creditor  be 
acquainted  with  her  real  situation ;  for  here  a  like  assent  wiU  be  implied,  as  in  the 
case  of  husband  and  wife.    Selw.  N.  P.  296. 

If  a  man  marry  a  woman  having  children  by  a  former  husband,  he  ts  not  boond^n 
by  the  act  of  marriage,  to  maintain  such  children ;  but  if  he  hold  them  out  to  theU 
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world  as  part  of  liis  femily,  he  will  be  considered  as  standing  in  loco  parentis,  [in 
the  place  of  a  parent,]  and  liable,  even  on  a  contract  made  by  his  wife,  during  his 
absence  abroad,  for  the  maintenance  of  such  children.  Selw.  N.  P.  296.  3  N.  Y. 
312. 

WTken  t$  a  m/e  excused /or  criminal  misconduct  T  In  some  cases  the  command 
or  authority  of  the  husband,  either  expressed  or  implied,  will  privilege  the  wife 
from  punishment ;  and  therefore,  if  a  woman  commit  theft,  burglary  or  other  civil 
offence  against  the  laws  of  society  by  the  coercion  of  her  husband,  or  even  in  his 
company,  which  the  law  construes  a  coercion,  she  is  not  guilty  of  any  crime :  being 
considered  as  acting  by  compulsion  and  not  of  her  own  will.  1  Hawk.  P.  C.  3. 
Wliart  C.  L.  §  71.   1  Eng.  L.  &  Eq.  549. 

The  husband,  however,  must  be  present  when  the  offence  is  committed,  or  the 
presumption  of  coercion  by  him  does  not  arise.   R.  &  R.  C.  C.  270. 

The  wife  is  not  treated  as  an  accessory  to  a  felony,  for  receiving  her  husband 
who  has  been  guilty  of  it;  though,  on  the  contrary,  it  appears  the  husband  would 
be,  for  receiving  his  wife.   Hale's  P.  C.  44.   Whart.  C.  L.  §  80. 

The  law  seems  to  protect  the  wife  in  M  felonies  committed  by  her  in  company 
with  her  husband,  except  murder  and  manslaughter.   Hale's  P.  C.  47. 

In  treason,  also,  no  plea  of  coverture  shall  excuse  the  wife ;  no  presumption  of 
the  husband's  coercion  shall  extenuate  her  guilt   Ibid.   Add.  Ch.  66. 

In  all  misdemeanors  it  appears  that  the  wife  may  be  found  guilty  with  the 
husband,  and  in  all  oases  where  the  wife  offends  alone,  without  the  company  or 
coercion  of  her  husband,  she  is  responsible  for  her  offence,  as  much  as  any/em^ 
sole.   4  BL  Com.  29,  80. 

III.    MaRBIAOI  OERXMONT. 

The  magistrate,  addressing  the  persons  assembled,  shall  say : — 

Ws  are  gathered  together  here,  in  the  sieht  of  God  and  in  the  face  of  this  company,  to 
join  together  this  man  and  this  woman  in  holv  matrimony,  which  is  honorable  among  all 
men,  and,  therefore,  is  not  by  any  to  be  entered  into  unadvisedly  or  lightly,  but  reverently, 
discreetly,  advisedly,  soberly  and  in  the  fear  of  God.  Into  this  holy  estate  these  two 
persons  present  come  now  to  be  ioined ;  if  any  one  can  show  just  cause  why  they  mty 
not  be  lawfully  joined  together,  let  him  now  speak,  or  else,  hereafter,  for  ever  hold  his 
peace. 

The  magistrate  shall  then  address  himself  to  the  man,  and  say: 

A.  B.,  wilt  thou  have  this  woman  to  be  thy  wedded  wife,  to  live  together  after  Qod't 
ordinance  in  the  holy  estate  of  matrimony?  wilt  thou  love  her,  comfort  her,  and  keep  her 
in  sickness  and  in  health,  and  forsaking  all  others,  keep  thee  only  unto  her  so  long  as  ye 
both  shall  live? 

The  man  shall  answer,  "  I  will.'' 

Then  diall  the'magistrate  say  unto  the  woman : 

C.  D.,  wilt  thou  have  this  man  to  be  thy  wedded  husband,  to  live  together  after  God's 
ordinance  in  the  holy  estate  of  matrimon^r  T.  wilt  thou  obey  him,  and  love  him,  and  keep 
him  in  sickness  and  in  health,  and  forsaung  all  others,  keep  thee  only  unto  him  so  long 
as  je  both  shall  live? 

The  woman  shall  answer,  "  I  wiU." 

The  magistrate,  then  joining  their  right  hands  together,  shall  say : 

Forasmuch  as  A.  B.  and  G.  D.  have  consented  together  in  holy  wedlock,  and  have  wi^ 
neesed  the  same- before  God  and  this  company,  and  thereto  have  criven  and  pledged  their 
faith  each  to  the  other,  and  have  declared  the  same  by  joining  of  hands,  I  do,  by  virtae 
of  the  authority  vested  in  me  by  the  laws  of  the  state  of  Pennsylvania,  pronounce  that 
they  are  man  and  wife ;  and  let  no  one  put  asunder  those  who  have  thus  been  joined 
together  in  the  presence  of  God  and  before  this  company. 

A  MAKBIAGB  CSRTIFICATI. 

By  authority  of  the  Commonwealth  of  Pennsylvania, 

This  is  to  cbetift,  That,  on  the  [tenth]  day  of  [June,]  in  the  year  of  our  Lord  ona 

Uioosand  eight  hundred  and  [sixty,]  before  me,  P.  C.,  one  of  the  al<{ermen  in  and  for  tha 

city  of  Philadelphia,  [George  Goodfellow,  of  the  city  of  Philadelphia,  and  Mary  Johnson, 

of  Camden,  New  Jersey,]  having  plighted  the  solemn  vows  of  duty  and  affection,  were  by 
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me  legally  joined  io  marriage,  each  of  thera  declaring  themselves  of  full  age,  and  free^ 
reBpectiyelj,  (rom  any  prior  engagement,  or  other  lawful  impediment ;  whereupon  I,  the 
said  alderman,  have  declared,  and  by  these  presents  do  declare,  them  to  be  man  and  wife, 
according  to  the  constitution  and  laws  of  the  commonwealth  of  Pennsylvania. 

In  witness  whereof,  I,  the  said  alderman,  have  subscribed  my  name  and  affixed  my  waH, 
the  day  and  year  above  mentioned.  ]P.  C,  Alderman,    [l.  s.] 


i^larrtetr  Wiovxm. 


L  Acts  relaUng  to  the  rights  of  married      II.  Judicial  decisions  and  authoritiat. 
women. 

I.  Act  11  Apeil  1848.   Purd.  699. 

Sect.  6.  Eveir  species  and  description  of  property,  whether  consisting  of  reil, 
personal  or  mixea,  which  may  be  owned  by  or  belong  to  any  single  woman,  shall 
continue  to  be  the  property  of  sach  woman,  as  fully  after  her  marriage  as  before; 
and  all  such  property,  of  whatever  name  or  kind,  which  shall  aoome  to  any  married 
woman  daring  coverture,  by  will,  descent,  deed  of  conveyance  or  otherwise,  shall 
be  owned,  nsed  and  enjoyed  by  such  married  woman  as  her  own  sepjarate  property; 
and  the  said  property,  whether  owned  by  her  before  marriage,  or  which  shall  accrue 
to  her  afterwards,  shall  not  be  subject  to  levy  and  execution  for  the  debts  or  habili- 
ties  of  her  husband,  nor  shall  such  property  be  sold,  conveyed,  mortgaged,  trans- 
ferred or  in  any  manner  incumbered  by  her  husband,  without  her  written  ooDsent 
first  had  and  obtained,  and  duly  acknowledged  before  one  of  the  judges  of  the  courts 
of  common  pleas  of  this  commonwealth,  that  such  consent  was  not  the  result  of 
coercion  on  the  part  of  her  said  husband,  but  that  the  same  was  voluntarily  given, 
and  of  her  own  free  will :  (a)  Provided^  That  her  said  husband  shall  not  be  liable 
for  the  debts  of  the  wife  contracted  before  marriage :  Provided,  That  nothing  in  this 
act  shall  be  construed  to  protect  the  property  of  any  snch  married  woman  fitHS 
liability  for  debts  contracted  by  herself,  or  in  her  name  by  any  person  authoriiedso 
to  do,  or  from  levy  and  execution  on  any  judgment  that  may  be  recovered  against  a 
husband  for  the  torts  of  the  wife ;  and  in  such  cases,  execution  shall  be  first  lad 
against  the  property  of  the  wife. 

Seot.  7.  Any  married  woman  may  dispose,  by  her  last  will  and  testament,  of 
her  separate  property,  real,  personal  or  mixed,  whether  the  same  accrues  to  her 
before  or  daring  coverture :  Provided,  That  said  last  will  and  testament  be  exe- 
cuted in  the  presence  of  two  or  more  witnesses,  neither  of  whom  shall  be  her 
husband. 

Seot.  8.  In  all  oases  where  debts  may  be  contracted  for  necessaries  for  the  sup* 
port  and  maintenance  of  the  family  of  any  married  woman,  it  shall  be  lawful  for 
the  creditor,  in  such  case,  to  institute  suit  against  the  husband  and  wife  for  the  pnos  ; 
of  such  necessaries,  and  after  obtaining  a  judgment,  have  an  execution  against  the 
husband  alone ;  and  if  no  property  of  the  said  husband  be  found,  the  officer  exe> 
cuting  the  said  writ  shall  so  return,  and  thereupon  an  alias  execution  may  be  issued, 
which  may  be  levied  upon  and  satisfied  out  of  the  separate  property  of  the  wife, 
aeoored  to  her  under  the  provisions  of  the  first  section  of  this  act :  Provided,  That 

(a)  The  act  of  9th  April  1849,  (Purd.  822.>  the  United  States,  mar  be  acknowledged  ia 

enacts,— -that    all    deeds  made  by  married  the  manner  prescribed  by  Che  act  of  IM^ 

women  sinoe  the  act  of  1848,  and  all  deeds  before    any    minister,     ambassador,    dmp 

thereafter  to  be  made  by  them,  shall  be  valid,  d'affaires,  consul  or  vice-consul  of  the  Unitid 

if  acknowledged  according  to  the  laws  pre-  States.    The  first  of  these  prorisioiis  is  re- 

viously  in  force;    that  all  deeds  made  by  enacted  by  act  11th  April  1856.   Ford.  S2S. 

married  women  out  of  the  commonwealth  And  by  act  of  26th  April  1850,  (Purd.  828.) 

shall  be  sufficient,  if  acknowledged  according  the  deeds,  &o.,  of  married  women  made  id  tay 

to  the  requisitions  in  such  eases  provided  ;-^  other  of  the  United  SUt«s,  may  be  ackaov 

and  that    deeds,  mortgages    or  powers    of  lodged  b^ore  any  jud^  of  any   coon  of 

attorney,  executed  by  married  women  out  of  record.  ^.g.^.^^^  ^^  GoOqIc 
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judgment  sliall  not  be  rendered  against  the  wife,  in  sucb  joint  action,  nnless  it  shall 
have  been  proved  that  the  debt  sued  for  in  snob  action  was  contracted  by  the  wife, 
or  incurred  for  articles  necessary  for  the  support  of  the  family  of  the  said  husband 
and  wife. 

Act  22  Aran.  1850.  Purd.  700. 

Sicr.  20.  The  tme  intent  and  meaning  of  the  act  of  assembly  to  secure  the 
rights  of  married  women,  passed  the  lldi  day  of  April^  A.  d.  1848,  is  and  hereafter 
shall  be,  that  the  real  estate  of  any  married  woman  in  this  commonwealth  shall  not 
be  subject  to  execution  for  any  debt  against  her  husband,  on  account  of  any  interest 
he  may  have,  or  may  haye  had,  therein,  as  tenant  by  the  curtesy;  but  the  same 
shall  be  exempt  from  levy  and  sale  for  such  debt,  during  the  life  of  said  wife.(a) 

Aor  25  Afril  1850.  Purd.  701. 

Sect.  39.  Any  suit  or  suits  at  law  hereafter  to  J>e  commenced  in  any  of  the 
coorts  of  this  commonwealth,  touching  or  concerning,  or  for  the  recovery  of  any 
property,  real,  personal  or  mixed,  belonging  or  secured  to  any  married  woman  by 
virtue  of  the  provisions  of  the  act  relating  to  the  rights  of  married  women,  passed 
the  11th  day  of  April  1848,  may  be  brought  in  the  names  of  such  married  woman 
and  her  husband  to  the  use  of  the  said  married  woman ;  and  a  recovery  in  such 
suit  or  suits  shall  be  for  the  exclusive  benefit  of  such  married  woman. 

AoT  11  April  1856.  Purd.  702. 

Sect.  3.  Whensoever  any  husband  shall  have  deserted  or  separated  himself  from 
his  wife,  or  neglected  or  refused  to  support  her,  or  she  shall  have  been  divorced 
from  his  bed  and  board,  it  shall  be  kwful  for  her  to  protect  her  reputation  by  an 
action  for  slander  or  libel ;  and  she  shall  also  have  the  right  by  action  to  recover 
her  separate  earnings  or  property;  Provided,  That  if  her  husbana  be  the  defendant, 
the  action  shall  be  m  the  name  of  a  next  friend. 

Act  22  April  1863,  Purd.  1306. 

SscT.  1.  Where  any  estate  in  knds,  tenements,  hereditaments  or  any  property, 
real  or  personal,  has  been  heretofore,  by  any  will  or  other  instrument,  talking  effect 
subsequent  to  the  11th  day  of  April  1848,  devised,  conveyed,  given  to  or  in  any 
way  acquired  by  any  married  woman,  to  and  for  the  separate  use,  or  as  her  separate 
estate,  without  the  intervention  of  a  trustee,  and  the  same  shall  heretofore  have 
b^n  conveyed  or  mortgaged  by  her,  by  any  deed  or  instrument  duly  acknowledged 
by  her  before  any  officer  having  authority  to  take  acknowledgments  of  deeds  and 
mortgages,  and  in  which  her  husbjind  has  joined  as  a  party,  the  said  conveyance  or 
mortgage,  and  the  estates  and  interests  thereby  created,  shall  be  and  be  taken  to  be 
of  like  force  and  effect,  in  all  respects  as  if  the  same  had  been  given  and  executed 
under  and  in  the  due  exercise  of  a  power  authorizing  such  conveyance  or  mortgage, 
contained  in  the  instrument  by  which  the  said  separate  estate  of  the  said  married 
woman  was  created :  JPromdedy  That  this  act  shall  not  affect  any  case  heretofore 
finally  adjudicated  by  the  supreme  court. 

n.  The  act  of  1848  enables  a  married  woman  to  hold  property,  not  as  a/rnie  soh, 
I  but  as  if  it  were  settled  to  her  use  as  A/eTne  covert.  9  C  525.  Ibid.  118.  12  Ibid. 
I  410.  The  earlier  cases  of  Cummings'  Appeal,  1  J.  272,  and  Goodyear  v.  Rumbaugh, 
I    1  H.  480,  in  which  a  different  construction  was  given  to  the  act,  are  no  longer 

leoognised  as  auUiority  in  the  courts  of  Pennsylvania. 

I       The  fact  that  real  estate  was  paid  for  with  the  wife's  earnings  or  savings,  does 

I    not  give  her  a  separate  estate  in  the  property,  under  this  act ;  the  husband  is  entitled 

in  his  own  right  to  the  earnings  of  his  wife  during  coverture.    8  H.  308.    Nor  can 

she  acquire  and  hold  property  against  the  creditors  of  her  husband  by  carrying  on  a 

I  (a)  The  act  I  April  1863  provides  that  no  shall  bind  or  be  a  lien  npon  her  real  estate,  or 
Jadgnient  obtained  against  the  husband  of  any  apon  any  interest  the  hnsband  may  be  entitled  to 
married  woman,  before  or  daring  marriage,    therein,  as  tenant  by  the  curtesy.    Fnrd.  1306. 
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mercantile  business  in  her  own  name  with  capital  loaned  to  her  for  Uiai  purpose ; 
the  husband  is  the  owner  of  goods  thos  purchased,  as  he  is  also  of  the  proceeds 
of  the  joint  skill  and  bbor  of  himself  and  wife   11  C.  375.  3  Wr.  129.  13  Wr.  232. 

Bat  a  friend  of  the  family  (the  husband  being  insolvent)  may  ftimish  monej  to 
the  wife,  in  tmst,  to  be  employed  in  business  for  the  benefit  of  the  family,  the  hus- 
band acting  as  agent,  without  expoeine  the  property  to  the  creditors  oi  the  husband. 
1  Wr.  247.  7  P.  F.  Sm.  428.  And  if  the  goods  of  a  debtcur  be  sold  by  the  sheHff, 
and  the  purchaser  make  a  y(^  of  them  to  the  debtor's  wife,  she  may  sell  them  and 
invest  the  proceeds  in  other  goods,  and  hold  the  same  aeainst  her  husband's  credit- 
ors. 6  Wr.  311.  The  distinction  appears  to  be,  that  &e  can  acquire  property  by 
gift,  but  not  by  &Km,  or  by  a  credit;  wr  the  law  makes  the  husband  responsible  for 
these,  if  assented  to  by  him,  by  virtue  of  the  marital  relation.  See  18  Wr.  129. 
3  P.  F.  8m.  400. 

The  act  protects  the  wife's  uterest  in  her  separate  property,  both  as  to  title  and 
possession ;  when  she  and  her  husband  are  in  possession,  a  purchaser  at  sherifF's 
sale  of  the  husband's  interest  "cannot  recover  possession  in  an  action  of  ejectment 
against  him.  9  H.  402.  The  act  does  not  require  that  the  use  and  possession  of 
the  property  of  the  wife  should  be  exclusive  of  the  husband.  5  G.  43.  10  H.  381. 
12  C.  383.  Ibid.  410.  9  Wr.  530.  Nor  does  it  protect  the  wife's  chattels  from  a 
distress  for  rent.  2  Wr.  344.  In  a  clear  case,  a  creditor  will  be  enjoined  from  sell- 
bgthe  wife's  real  esUte  for  the  husband's  debt    4  Wr.  194.    11  P.  F.  Sm.  18. 

Where  property  is  claimed  bv  a  married  woman  as  against  the  creditors  of  her 
husband,  she  must  show  by  evidence  which  does  not  admit  of  a  reasonable  doubt, 
either  that  she  owned  it  at  the  time  of  her  marriage,  or  else  acquired  it  afterwards 
by  gift,  bequest  or  purchase ;  in  case  of  a  purchase  after  mama^  the  burden  is 
upon  her  to  prove  distinctly  that  she  paid  fbr  it  with  fVinds  which  were  not  fur- 
nished by  her  husband.  6H.366.  12  C.  410.  1  Wr.  156, 247, 483.  2Wr.277. 
9  Wr.  89.  11  Wr.  221.  13  Wr.  281.  2  P.  F.  Sm.  412.  In  the  absence  of  such 
proof,  the  presumption  is  a  violent  one,  that  her  husband  fbmished  the  means  of 

nment  And  this  rule  applies  as  well  to  purchases  of  real  as  of  personal  property. 
I.  349.  6  C.  513.  7  Ibid.  328.  11  Ibid.  261.  14  Wr.  266.  26  L^.  Int 
245.  It  is  not  enough,  that  the  wife  had  the  means  of  paying,  without  proof  of 
actual  pavment  by  her  out  of  her  separate  fVinds.  8  Wr.  307.  13  Wr.  129.  But 
the  rub  has  no  application  in  an  action  against  a  mere  trespasser.  10  H.  381. 
Nor  in  a  contest  with  a  purchaser  for  value.    4  P.  F.  Sm.  75. 

The  provision  for  a*  separate  acknowledgment  of  consent  before  a  judge,  only 
applies  to  oases  where  the  husband,  by  the  wife's  authority,  undertakes  to  transfw 
or  incumber  her  estate ;  it  makes  no  change  in  the  form  of  acknowledgment  where 
both  join  in  the  deed.  12  H.  253.  1  C  142.  A  wife  may  bind  her  separate  estate 
for  her  husband's  debt,  but  she  cannot  bind  it  to  pay  the  expenses  of  oollecting  it. 
1  Or  402.  She  may,  in  this  mode,  assign  her  interest  in  her  deceased  Other's 
residuary  estate,  to  secure  the  debts  of  her  husband.     12  C.  131. 

The  act  does  not  empower  her  to  convey  her  real  estate  by  a  deed  in  which  her 
husband  has  not  joined.  6  H.  506.  7  U.  361.  1  C.  326.  2  P.  F.  Sm.  400.  3 
Ibid.  167.  25  Leg.  Int  29.  Or  to  execute  an  obligation  for  the  payment  of  money, 
or  the  performance  of  any  other  act  6  H.  82.  8  C.  85.  6  Wr.  825.  7  Wr.  63. 
Or  to  enter  into  a  valid  recognisance  as  bail  for  her  husband.  3  Am.  L.  J.  138. 
But  in  a  mortgage  of  her  separate  estate  for  the  debt  of  her  husband,  she  may  waive 
the  limitation  given  by  the  act  of  1705,  and  covenant  that  a  writ  of  scire  facioM  may 
immediately  issue  on  default  of  payment  of  the  mortgage  debt  12  H.  18.  1  C.  82. 
4Wr.  140.     See37N.  Y.  36. 

The  last  proviso  of  the  6th  section  of  the  act  of  1848,  refers  to  debts  contracted 
by  the  wife  before  marriaee,  firom  liability  for  which  the  husband  is  exempted  by 
the  preceding  proviso.  8  C.  85.  9  0.  529.  It  does  not  confer  upon  her  a  new 
power  to  contract  debts,  with  the  privily  of  being  sued  fbtr  them.  ftid.  It  seems 
she  is  empowered  to  contract  debts  for  tne  improvement  of  her  separate  estate.  12 
H.  80.  8  C.  432.  110.  384.  But  her  bond  given  for  such  a  debt  is  void.  8  C. 
85.  11  Wr.  67.  And  she  is  not  liable  for  a  debt  contracted  for  the  avowed  pur 
pose  of  improving  her  separate  estate,  unless  it  be  shown  that  the  money  was  actually 
applied  to  that  object.    Ibid.  432.     See  7  P.  F.  Sm.  328.     27  Leg.  Int  221. 
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In  an  aetion  against  husband  and  wife,  brought  with  a  view  of  charging  the 
wife's  separate  estate,  the  plaintiff  must  set  forth  in  his  pleadings  such  facts  as 
bring  the  case  within  some  one  of  the  exceptions  contained  in  this  act ;  otherwise 
the  plea  of  oorerture  is  a  good  defence  for  the  wife.  11  C.  384.  1  Wr.  251.  3 
6r.  U6. 

An  attachment  execution  is  an  alias  execution  within  the  meaning  of  the  act, 
and  requires  to  support  it  a  previous  execution  against  the  husband.  1  Phila. 
671. 

The  plaintiff  in  an  action  against  husband  and  wife,  for  a  debt  contracted  for 
necessaries,  must  aver  and  proye,  not  only  that  the  debt  was  incurred  for  necessaries 
for  the  support  and  maintenance  of  the  fbmily,  but  that  it  was  contracted  by  her- 
self. 11  C.  884.  1  Wr.  251.  25  Leg.  Int.  124.  The  same  point  was  ruled  in 
Texas,  under  the  statute  of  that  state.  23  Texas  180.  She  may,  howeyer,  contract 
by  her  husband  as  her  authorised  agent.    3  Or.  296. 

An  action  cannot  be  sustained  against  a  married  woman  for  necessaries  furnished 
to  her  before  the  passage  of  the  act.  1  PhiU.  39.  What  are  family  necessaries, 
is  a  question  for  the  jury,  under  the  circumstances  of  the  particular  case.  1  Wr. 
251.  It  undoubtedly  includes  the  board  and  education  of  her  children.  4  Phila. 
375. 

To  render  the  separate  estate  of  a  married  woman  liable  for  a  debt  contracted 
during  coyerture,  all  that  is  reauired  is,  that  the  claim  shall  be  for  necessaries  for 
Uie  support  and  maintenance  of  her  family,  that  they  were  contracted  for,  in  her 
name,  by  some  one  authorised  by  her,  and  that  her  husband  was  insolvent  10  P. 
F.  8m.  480. 

In  an  action  to  recover  such  a  claim,  the  husband  should  be  joined  as  a  defend- 
ant 7  P.  F.  Sm.  328.  So  also,  in  an  action  against  the  executor  of  a  married 
woman,  for  necessaries  furnished  in  her  lifetime,  the  surviving  husband  must  be 
joined.     9  Pitts.  L.  J.  855. 

Prior  to  the  passage  of  the  act  of  1850,  it  had  been  determined  that,  under  the 
act  of  1848,  an  aetion  to  recover  the  separate  property  of  a  married  woman,  or  for 
injuries  done  to  it,  might  be  brought  in  the  joint  names  of  husband  and  wife,  or 
that  she  might  sue  in  her  own  name  without  joining  her  husband,  as  circumstances 
might  require.'  1  H.  480.  4  Ibid.  134.  A  married  woman  can  neither  sue  nor 
be  sned  on  her  contract  made  during  coverture ;  but  in  actions  by  or  asiinst  her, 
on  her  antenuptial  contract,  she  is  to  be  joined  with  her  hij^band.  1  Gr.  21.  5 
C.  465.  Neither  the  act  of  1848,  nor  any  of  its  supplements,  empowers  her,  by 
her  next  friend,  to  maintain  an  action  of  debt  against  her  hjisband,  on  a  contract 
made  during  coverture.  7  C.  396.  Where  a  joint  action  is  brought  against  hus- 
band and  wife,  under  the  act  of  1848,  with  a  view  of  charging  the  wife's  separate 
estate,  she  is  the  substantial  party  defendant,  and  may  appeal  from  an  award,  with- 
ont  her  husband  joining  in  the  appeal.     11  G.  884. 

Under  the  act  of  1856,  a  wife  may  sue  for  slander  without  joining  her  husband ; 
W  incapacity  to  sue  under  that  act  cannot  be  taken  advantage  of  on  the  general 
inue;  it  must  be  pleaded  in  abatement    1  Wr.  130. 
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iWadter  anlr  ^etbant. 

I.  Different  kinds  of  aerrants.  II.  Of  the  relation  of  master  and  senrBBU 

I.  The  several  kinds  of  persons  who  come  witMn  the  description  of  serrants, 
may  be  subdivided  into  hired  servants  and  persons  bound  by  indenture,  as  regu- 
lated by  the  acts  of  assembly  of  1700  and  1771. 

The  first  class  of  servants  are  hired  servants ;  and  this  relation  of  master  and 
servant  rests  altogether  upon  contract.  The  one  is  bound  to  render  the  service,  and 
the  other  to  pay  the  stipulated  consideration.   Ibid.  209. 

Another  class  of  servants  are  servants  who  become  such  by  indentore,  aooofding 
to  the  provisions  of  the  foregoing  acts  of  assembly. 

To  constitute  an  indenture  of  servitude,  express  words,  binding  the  servant,  as 
tuch^  are  necessary.  2  Y.  257. 

An  indented  servant  is  not  liable  to  be  committed  as  a  vagrant.   1  Br.  275. 

No  instance,  I  think,  can  be  found  in  any  act  of  assembly,  where  the  tenos 
'^  servant^'  and  "  apprentice"  are  used  as  synonymous.  3  B,.  307. 

II.  There  are  many  important  legal  consequences  which  flow  from  ihe  reladon 
of  master  and  servant.  . 

A  master  may  bring  an  action  against  any  man  for  beating  or  maiming  his  servant^ 
but  in  such  case  he  must  assign,  as  a  special  reason  for  so  doing,  his  own  damage 
by  the  loss  of  his  services ;  and  this  loss  must  be  proved  upon*  the  trial.  1  BI.  Com. 
429. 

The  master  is  answerable  for  the  act  of  his  servant,  if  done  by  his  command, 
either  expressly  given  or  implied.  Therefore,  if  the  servant  commit  a  trepass,  by 
the  command  or  encouragement  of  his  master,  the  master  shall  be  guilty  of  it,  though 
the  servant  is  not  thereby  excused,  for  He  is  only  to  obey  his  master  in  matteis  that 
are  honest  and  lawful.    1  Ibid.  430. 

In  the  same  manner,  whatever  a  servant  is  permitted  to  do  in  the  usual  course 
of  his  business,  is  equivalent  to  a  general  command.  If  I  pay  money  to  a  banker^s 
servant,  the  banker  is  answerable  tor  it.  If  I  pay  it  to  a  clergyman's  or  a  phpician's 
servant,  whose  usual  business  is  not  to  receive  money  for  his  master,  and  he  embes- 
sles  it,  I  must  pay  it  over  again.  If  a  steward  lets  a  lease  of  a  farm  without  the 
owner's  knowledge,  the  owner  must  stand  to  the  bargain,  for  this  is  a  steward's 
business.   Ibid. 

If  I  usually  deal  with  a  tradesman  by  myself,  or  constantly  pay  him  ready  money, 
I  am  not  answerable  for  what  my  servant  takes  up  upon  trusty  for  here  is  no  implied 
order  to  the  tradesman  to  trust  my  servant ;  but  if  I  usually  send  him  upon  trust, 
or  som3times  on  trust  and  sometimes  with  ready  money,  I  am  answerable  for  all  he 
takes  up,  for  the  tradesman  cannot  possibly  distingnish  when  he  comes  by  my  order« 
and  when  upon  his  own  authority.   1  Ibid.  430. 

When  a  man  gives  his  servant  money  to  pay  for^  commodities  as  he  buys  them,  { 
if  the  servant  pockets  that  money,  the  master  will  not  be  liable  to  pay  it  over  again;  j 
but  if  the  master  employs  his  servant  to  buy  things  on  credit,  he  will  be  liable  to  | 
whatever  extent  the  servant  shall  pledge  his  credit.*  Peake's  N.  P.  47. ,  | 

The  acts  of  a  servant  bind  his  master  only  when  done  in  the  course  of  the  bosU  I 
ness  conmiitted  to  him,  or  within  the  scope  of  an  authority  specially  delegated.  4  \ 
W.  222.  And,  therefore,  a  master  is  not  responsible  for  the  wrongful  oonveisioa  | 
of  his  servant,  not  committed  in  the  regular  course  of  his  employment,  nor  com-  i 
manded  by  the  master,  and  the  benefit  of  which  did  not  enure  to  the  master.  27  I 
Leg.  Int.  221.  I 

A  master  is  chargeable  if  any  of  his  family  layeth  or  casteth  anything  out  of  his    \ 
house  into  the  street  or  common  highway,  to  the  damage  of  any  individual,  or  is  a 
common  nuisance,  for  the  master  has  the  superintendence  and  charge  of  all  his 
household.     1  Bl.  Com.  431. 

If  a  servant,  by  his  negligence,  does  any  damage  to  a  stranger,  the  master  shall 
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answer  for  bis  neglect ;  if  a  smith's  servftnt  lames  a  horse  while  he  is  shoeing  him, 
an  action  lies  against  the  master,  and  not  against  the  servant.  But  in  these  oases, 
tiie  damage  must  be  done  while  he  is  actually  employed  in  the  master's  service, 
otherwise  the  servant  shall  answer  for  his  own  misbehavior.     Ibid.  431. 

A  master  is  not  liable  in  trespass  for  the  acts  of  his  servant,  unless  the  particular 
wrongful  act  of  the  servant  were  done  by  his  order.  7  C.  819.  Nor  ia  he  liable 
for  hjs  servant's  deceit.     11  Wr.  480. 

A  master  is  not  liable  for  injuries  designedly  or  intentionally  inflicted  by  his 
servant.     2  Or.  43. 

Where  a  person  employed  by  one  as  his  servant  is  using  the  team  of  his  master 
for  his  own  purposes  and  benefit,  and  in  the  absence  of,  and  without  any  directions 
from  the  master,  uses  the  team  so  negligently  as  to  occasion  injury  to  a  third  party, 
the  master  is  not  liable  for  such  injury,  although  he  assented  to  the  servant  using 
the  team  for  his  own  benefit.     2  C.  482. 

Faithful  service  is  a  condition  precedent  to  the  right  of  a  servant  to  his  wages ; 
and  if,  during  the  term  for  which  he  has  agreed  to  serve,  he  commit  a  criminal 
offence,  although  not  immediately  injurious  to  the  person  or  property  of  his  master, 
he  will  not  be  entitled  to  recover  any  part  of  his  wages.     1  W.  &  S.  267. 

In  the  case  of  a  hiring  by  the  year,  at  a  specified  sum  per  month,  It  is  not  com- 
petent for  the  employer,  within  the  period  contracted  for,  to  reduce  the  amount  of 
monthly  pay  without  the  consent  of  the  other  party.     4  H.  196. 

If  one  hired  at  an  agreed  price,  for  a  certain  time,  continue  in  the  same  service 
after  the  expiration  of  the  term,  without  any  new  agreement,  the  presumption  of 
law  is,  that  the  parties  understood  that  the  original  rate  of  compensation  was  to  be 
continued.  Such  is  the  contract  which  the  law  implies,  and  there  can  be  no  reco- 
very upon  a  quantum  meruit^  for  any  increased  rate  of  compensation.  5  C.  184. 
12  C.  367. 

Where  a  person  is  employed  for  a  determinate  period,  and  is  improperly  dismissed 
before  the  expiration  of  the  term,  he  can  recover  wages  for  the  whole  term,  unless 
it  can  be  shown  that  he  was  enga^d  and  rejected  profitable  service.  8  Wr.  99. 
But  where  the  duration  of  service  is  not  defined,  it  is  at  will.     10  Wr.  434. 

In  Pennsylvania,  a  master  has  no  right  to  inflict  corporal  punishment  on  his 
hired  servant.     1  Ash.  267. 

An  action  is  maintainable  at  common  law  for  enticing  away  the  servant  of  another. 
1  BL  Com.  429.  Whoever,  wrongfully  and  maliciously,  or  with  notice,  interrupts 
the  relation  subsisting  between  master  and  servant,  by  procuring  the  servant  to 
depart  from  the  master's  service,  or  by  harboring  and  keeping  him  as  a  servant, 
after  he  has  quitted  it,  and  during  the  time  stipulated  for  as  the  period  of  service, 
whereby  the  master  is  injured,  commits  a  wrongful  act,  for  which  Ke  is  responsible 
at  law.     20  Eng.  L.  &  Eq.  176. 

And  this  rule  is  not  confined  to  menial  servants,  or  laborers,  but  extends  to  all 
eases  where  there  is  an  unlawful  or  malicious  enticing  away  of  a  person  employed 
to  give  his  exclusive  personal  service  for  a  given  time,  under  the  direction  of  an 
employer,  who  is  injured  by  the  wrongful  act.     20  Eng.  L.  &  Eq.  168. 

A  servant  cannot  maintsdn  an  action  against  his  master  for  not  giving  him  a 
character.  8  Esp.  201.  If  the  master  give  a  character  which  is  false  and  slander- 
ous, the  servant  may  sue  the  master  for  it ;  but  a  master  who  honestly  and  fairly 
gives  the  real  and  true  character  of  a  servant  to  one  who  asks  his  character  under 
pretence  of  hiring  him,  is  not  liable  to  an  action  for  so  doing.  Bull.  N.  P.  8.  1 
T.  B.  110. 
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I.  ProTisions  of  the  Penal  Code.  II.  Judicial  decisions. 

I.  Act  31  March  1860.  Pubd.  231. 

Sect.  80.  If  any  persooj-on  purpose,  and  of  malice  aforethought,  bj  lying  in 
wait,  shall  unlawfully  cut  out  or  disable  the  toneue,  put  out  an  eye,  slit  the  nose,  cut 
off  the  nose,  ear  or  lip,  or  cut  off  or  disable  any  limb  or  member  of  another,  or  brand 
another,  with  intention  in  so  doing  to  maim  or  disfigure  such  person ;  or  shall  volun- 
tarilv,  maliciously  and  of  purpose,  pull  or  put  out  an  e^e,  or  bite  off  the  noee,  ea^ 
Hp,  limb  or  member,  or  any  part  or  the  nose,  ear,  lip,  hmb  or  member  of  his  qjpo- 
nent  while  fighting,  or  otherwise ;  eyeiy  such  offender  shall  be  guilty  of  a  m^e- 
nieanor,  and,  on  conviction,  be  sentenced  to  pay  a  fine  not  exceeding  one  thousand 
dollars,  three-fourths  parts  whereof  shall  be  for  the  use  of  the  party  grieved,  and 
undergo  an  imprisonment,  by  separate  or  soHtaiy  confinement  at  kbor,  not  exceeding 
five  years :  Provided  alto,  That  the  party  grieved  shall,  in  such  prosecution,  be 
received  as  a  competent  witness,  his  credibility  to  be  judged  of  by  the  juiy  as  in 
other  cases. 

Sect.  83.  If  any  person,  unlawfully  and  maliciously,  shall  shoot  at  any  persoOy 
or  shall,  by  drawing  a  trigger,  or  by  any  other  manner,  attempt  to  dischaige  awf 
kbd  of  loaded  arms  at  any  person,  or  shall  stab,  cut  or  wound  any  person,  with 
intent,  in  any  of  the  oases  lubresaid,  to  maim,  disfigure  or  disable  such  person,  the 
person  so  offending  shall  be  guilty  of  felony,  and,  on  conviction,  be  sentenced  to 
pay  a  fine  not  exceeding  five  hundred  dollars,  and  undergo  an  imprisonment,  by 
separate  or  solitary  confinement  at  labor,  not  exceeding  three  years. 

Sect.  84.  If  any  p<^rson  shall  unlawfully,  wilfuUv  and  maliciously,  by  the  explo- 
sion of  gunpowder,  or  other  explosive  substance,  burn>  maim,  disfigure,  disable  ot 
do  grievous  bodily  harm  to  any  person,  he  shall  be  guil^  of  felony,  and,  on  convic- 
tion, be  sentenced  to  pay  a  fine  not  exceeding  five  hundred  dollars,  and  to  undergo 
an  imprisonment,  by  separate  or  solitary  confinement,  not  exceeding  three  years. 

Sect.  85.  If  any  person  shall  unlawfully  and  maliciously  cause  any  gunpowder, 
or  other  explosive  substance,  to  explode,  or  send  or  deliver  to,  or  cause  to  be  taken 
and  received  by  any  person,  any  explosive  substance,  or  any  other  dangerous  or 
noxious  thing,  or  cast  or  throw  at  or  upon,  or  otherwise  apply  to  any  person,  any 
corrosive  fluid,  or  other  destructive  or  explosive  substance,  with  intent,  in  any  oi 
the  cases  aforesaid,  to  burn,  nuum,  disfigure  or  disable  any  person,  or  to  do  some 
grievous  bodily  harm  to  such  person,  he  shall  be  guilty  of  felony,  and,  on  oonvie- 
tion,  be  sentenced  to  pay  a  fine  not  exceeding  five  hundred  dollars,  and  undergo 
an  imprisonment,  by  separate  or  solitary  confinement  at  labor,  not  exceeding  three 
years. 

Sect.  90.  If  upon  the  trial  of  any  indictment  for  felony,  except  murder  or  man- 
slaughter, the  indictment  shall  allege  that  the  defendant  did  cut,  stab  or  wound  any 
person,  and  the  jury  shall  be  satisfied  that  the  defendant  is  guilty  of  the  cnttine, 
stabbing  or  wounding  charged  in  such  indictment,  but  are  not  sadafied  of  his  gw 
of  the  felony  charged  in  such  indictment,  then,  and  in  every  such  case,  the  jurf 
may  acauit  the  defendant  of  such  felony,  and  find  him  guilty  of  a  misdemeanor,  in 
unlawfully  cutting,  stabbing  and  wounding ;  and  thereupon,  such  defendant  shaB 
be  sentenced  to  pay  a  fine  not  exceeding  one  thousand  dollars,  and  to  undergo  an 
imprisonment,  either  at  labor  by  separate  or  solitary  confinement,  or  to  simpk  in* 
prisonment,  not  exceeding  three  years. 

II.  Cutting  or  biting  off  the  ear  was  not  mayhem,  at  common  law,  but  has  been 
made  so  by  statute.   6  S.  &  R.  226. 

On  the  trial  of  an  indictment  for  mayhem,  the  malice  and  lying  in  wait,  need  nol 
be  expressly  proved,  but  may  be  collected  from  all  the  circumstanoes  of  the  case.  1 
Y.  415.  An  indictment,  however,  which  leaves  out  the  words  '^  lying  in  wait"  is 
defective.   3  Y.  282. 

To  convict  under  tihe  first  clause  of  l^e  80th  section,  there  need  be  only  a 
general  intent  to  maim  and  disfigure ;  but  under  the  second  clause,  a  particubr 
intent  to  put  out  the  eye  must  be  shown.  1  Y.  415.  An  indictment,  under  the 
latter  clause,  which  leaves  out  the  word  '<  voluntaril/'  is  bad.  3  Y.  282. 
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I.  LlIN  OF  ME0HANI08  AND  MATSBIAL-MEN. 

EysRT  building  (a)  erected  (6)  within  the  several  counties  of  this  commonwealth, 
to  which  the  act,  entitled  '<  An  act  securing  to  mechanics  and  others,  payment  for 
their  labors  and  materials  in  erecting  any  house  or  other  building,  within  the  city 
and  county  of  Philadelphia/'  passed  the  17th  of  March  1^06,  and  the  several 
supplements  thereto,  now  eztends,(c)  shall  be  subject  to  a  lien  (d)  for  the  pay- 
ment of  all  debts  contracted  (e)  for  work  done,  or  materials  furnished  (^)  for. 


(a)  The  pnhlic  hnildings  helonging  to  a 
eoQUty  are  not  within  the  act.  7  W.  &  8. 197. 
Nor  is  a  public  school-hoose.  6  H.  275.  Nor 
a  railroad  company's  depot.  5  Leg.  &  Ins.  Bep. 
1 07 .  Nor  any  property  of  a  pablic  corporation, 
that  is  essential  to  its  active  operations.  10  P. 
F.  8m.  27.  8ee  5  Phila.  18.  Bat  a  church 
is  snch  a  hoilding.  10  Barr  413.  Where  the 
fiuns  are  undisputed,  the  question  whether  a 
bailding  is  within  the  act,  is  necessarily  one 
of  law  for  the  court.  1  Fhila.  213.  2  Ibid, 
lis.  Where,  howerer,  it  is  difficult  to  decide 
upon  the  whole  of  the  eridence,  whether  the 
bailding  be  a  new  structure,  or  only  the  altera- 
tion of  an  old  one,  it  muBt  be  left  to  the  jury 
as  a  question  of  fact.     8  H.  520. 

(6)  See  infrnL,  II .  An  alteration  of,  or  an 
addition  to  a  house,  is  not  the  subject  of  a  lien. 
10  Barr  879.  Hence,  the  addition  of  a  base- 
ment story  to  a  frame-house  finished  so  far  as 
to  hare  receiTed  a  family,  is  not  within  the  act. 
8  W.  514.  8o,  where  the  front  wall  was  taken 
down,  and  a  new  wall  erected  on  a  different 
foundation,  and  the  inside  of  the  house,  except- 
ing the  floors,  waa  altered  and  renewed,  and  a 
new  roof  was  put  on,  and  a  new  back  building 
erected,  the  alterations  were  held  not  to  be  the 
tabjecU  of  lien.  10  Barr  379.  2  Am.  L.  J. 
88.  If  the  outward  appearance  of  the  old  build- 
ing remain  unchanged,  howeyer  great  the  in- 
terior alterations  and  additions  may  be,  there 
is  nothing  to  put  purchasers  upon  inquiry  for 
tins,  ai^  such  a  case  would  clearly_not  be 
within  the  act.  1  Phila.  213.  1  Wr.  182. 
S^  where  the  structure  of  a  building  is  so 
completely  changed  that,  in  common  parlance, 
it  may  be  properly  called  a  new  building,  or  a 
re-building,  it  comes  within  the  mechanics' 
lien  law.  8  H.  520.  It  is  the  extent  and 
eharscter  of  the  alterations  and  not  the  change 
of  parpoee,  which  makes  the  difference  between 
an  old  and  a  new  building :  the  building  should 
present  that  external  change  indicating  new- 
ness of  structure  which  would  put  purchasers 
and  lien-creditors  on  inquiry.  9  P.  F.  Sm. 
64.  Ad  ice-house,  if  attached  to  the  principal 
baildiDg,  is  within  the  purview  of  the  act.  1 
Phila.  220-1.  So  is  a  building  erected  for 
•  kiiehen  to  an  old  house  which  it  adjoins  and 
is  connected  with.  1 1  C.  348,  349.  And  in 
•neh  caM  the  lien  attaches  as  well  to  the  old, 
9M  to  the  new  building.  4  C.  156.  8  P.  F. 
8m.  382.  And  so  is  a  new  wing  or  addition 
to  a  building.  7  Wr.  322.  See  2  M.  359.  2 
Am.  L.  J.  36,  83.     24  Leg.  Int.  108. 


(c)  The  counties  to  which  the  acts  here 
referred  to  had  been  extended  at  this  time 
were  Allegheny,  Armstrong,  Beaver,  Bedford, 
Berks,  Bucks,  Butler,  Cambria,  Centre, 
Chester,  Clearfield,  Columbia,  Crawford,  Cum- 
berland, Dauphin,  Delaware,  Erie,  Franklin, 
Huntingdon,  Indiana,  Juniata,  Lancaster,  Le- 
banon, Luseme,  Lycoming,  Mercer,  Mifflin, 
Montgomery,  Northumberland,  Perry,  Phila- 
delphia, Schuylkill,  Somerset,  Susquehanna, 
Tioga,  Union,  Venango,  Warren,  Washington, 
Tork  and  the  borough  of  Easton  in  Northamp- 
ton county. 

By  subsequent  acts,  it  has  been  extended 
to  the  counties  of  Adams,  Bradford,  Carbon, 
Chester,  Clarion,  Clinton,  Dauphin,  Elk, 
Fayette,  Green,  Jefferson,  Lawrence,  Lehigh, 
McKean,  Monroe,  Northampton,  Pike,  Potter, 
Wayne  and  Westmoreland.  Where  a  new 
county  is  erected  out  of  parts  of  other  counties 
in  which  the  act  is  in  force,  it  applies  to  such 
new  county,  without  further  provision.  1  Gr. 
160. 

(cf)  A  copper  kettle  or  boiler  in  a  brew- 
house,  is  part  of  the  frediold,  and  subject  to 
the  mechanics' lien  law.  17  8.  &B.  413.  So 
is  the  engine  by  which  a  steam  saw-mill  is 
propelled.  3  W.  140.  And  burr  mill-stones. 
5  W.  115.  But  buildings  and  fixtures  erected 
by  a  lessee  for  years  for  the  purposes  of  trade 
are  not  the  subject  of  a  lien.  9  Barr  117.  10 
Barr  252.     2  H.  118.     But  see  infra,  HI. 

(«)  One  who  furnishes  nothing  but  his 
superintendence  and  skill  as  an  undertaker 
of  a  bailding,  has  no  lien.  4  W.  &  S.  257. 
Nor  has  a  journeyman.  8  Barr  463.  2  J.  237. 
An  architect,  however,  employed  to  make  the 
plans  and  drawings  for  a  building,  and  to 
direct  and  oversee  its  erection  in  accordance 
therewith,  is  within  the  provisions  of  the  law. 
But,  it  seems,  that  a  mere  architect,  who  only 
furnishes  the  plans  and  drawings  and  per- 
forms no  services  in  the  erection  of  the  build- 
ing, is  not  entitled  to  a  lien.     11  C.  423. 

(<7)  A  mechanic  is  entitled  to  a  lien  for  work 
done  with  derricks,  in  hoisting  the  materials 
used  in  the  construction  of  a  bailding.  3  Phila. 
261.  And  for  hauling  the  materials  used.  2 
Wr.  151.  The  mechanics'  lien  law  has  been 
specially  extended,  by  net  of  assembly,  to 
paper-hangers ;  Purd.  710 :  to  plumbing,  gas- 
fitting  and  the  famishing  and  erection  of 
grates  and  furnaces;  Ibid.  710;  to  wharf- 
builders  and  all  concerned  in  the  making  or 
constructing  of  the  same;  Ibid.  710 ;  to  every 
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or  about  the  erection  or  construction  of  the  same,  (a)    Act  16  June  1836,  §  1.  '< 
Purd.  708. 

The  lien  of  such  debt  shall  extend  to  the  ground  covered  by  such  building,  tod 
to  so  much  other  ground  immediately  adjacent  thereto,  and  belonging  in  like  man- 
ner to  the  owner  (b)  of  such  building,  as  may  be  necessary  for  the  ordinary  and  uaefnl 
purposes  of  such  building,  (c)  the  quantity  and  boundaries  whereof  shall  be  deter- 
miuied  as  follows.  Q^)   Ibid.  §  2. 

It  shall  be  the  duty  of  the  prothonotary  of  the  court  of  common  pleas  of  erery 
county  to  which  the  provisions  of  this  act  extend,  and  the  prothonotary  of  the 
district  court  of  the  city  and  county  of  Philadelphia,  respectively,  [and  of  the  eitj 
and  county  of  Lancaster,]  the  district  court  of  Allegheny  county,  to  procure  and 
keep  a  book  docket,  which  shall  be  called  "  The  Mechanics'  Lien  Docket,"  in  which 
he  shall  cause  to  be  entered  and  recorded,  all  descriptions  or  designations  of  lots,  or 
pieces  of  ground,  as  hereinafter  mentioned;  and  all  claims  that  may  be  filed  by 
virtue  of  this  act,  together  with  the  day  of  filing  the  same ;  and  he  shall  cause  the 
names,  as  well  of  the  owner  of  the  lot  or  piece  of  ground,  as  of  the  contractor, 
architect  or  builder,  if  such  be  named,  and  of  the  persons  claiming  any  lien  under 
this  act,  to  be  alphabetically  indexed  therein,  (e)  Ibid.  §  3. 

It  shall  be  lawful  for  the  owner  of  any  lot  or  piece  of  ground,  who  may  be  desiront* 
of  erecting  or  of  contracting  with  any  other  person  for  tiie  erection  of  any  building* 
as  aforesaid,  to  declare  or  define  in  writing,  the  boundaries  of  the  lot,  or  curtilage 
appurtenant  to  such  building,  previously  to  the  commencement  thereof,  and  cause 
the  same  to  be  entered  in  a  book  aforesaid,  and  such  designation  of  boundaries  so 
made  and  entered  upon  record,  shall  be  obligatory  upon  all  persons  ooncemed. 
Ibid.  §4. 

In  default  of  such  designation  of  boundaries,  previously  to  the  commenoement 
of  any  building,  it  shall  be  lawful  for  the  owner  of  such  lot  or  pieoe  of  ground,  or 
for  any  person  having  a  lien  upon  the  same,  by  mortgage,  judgment  or  otherwise, 
or  entitled  to  a  lien  by  virtue  of  this  act,  to  apply  by  petition,  in  writing,  to  the 
proper  court,  to  appoint  competent  and  skiUul  persons  as  commissioners,  to  designate 
the  boundaries  aforesaid.(j^)   Ibid.  §  5. 

It  shall  be  the  duty  of  the  court  to  whom  application  shall  be  made  aiT  aforesaid, 
after  reasonable  notice  given  to  all  parties  interested,  to  appoint  such  competent 
persons  commissioners,  as  aforesaid,  as  all  the  parties  interested  shall  ncnninate,  but 
if  the  parties  cannot  agree  upon  a  nomination,  it  shall  be  lawful  for  the  court  to 
appoint  such  competent  persons  for  that  purpose,  as  they  shall  think  proper. 
Ibid.  §  6. 

steam-engine,  coal-breaker  or  parts  thereof,  on  the  credit  of  a  building  Immediatdy  be- 

pump-gearing,    hoisting-geariiig,    fixture    or  come  the  property  of  the  owner,  and  are  oos 

machinery,  in  and  about  mills  of  any  kind,  liable  to  be  taken  in  execution  for  the  debts  of 

iron  or  coal  works,  coal  mines  and  iron  mines ;  the  contractor.    6  H.  52. 

Ibid.   710;  to  persons  furnishing  curb-stone  (b)  A  vendee  by  articles  of  agreemeat  is 

for  the  pavement  of  any  building,  in  the  counties  such  owner.    2  W.  C.  C.  33.     1  Phiia.  4$!^ 

of  Philadelphia,  Northampton  and  Perry,  and  in  1  C.  52 1 .    Where  mechanics'  liens  are  entered 

the  city  of  Lancaster  f^bid.  710,  1614;  and  see  against  an  equitable  estate,  their  value  depends 

Ibid.  714,  pi.  42 ;  to  measurers*  charges,  in  upon  that  estate,  and  they  survive  or  perisk 

Philadelphia  ;  Ibid.  152  ;  and  to  lime  furnished  with  it.     12  C.  247. 

to  lands  in  Chester  county.    Ibid.  1518.    The  (e)  If  the  building  be  removed  or  destroyed, 

act  of  1856  (Purd.  710)  introduces  no  new  before  a  claim  is  filed,  die  lien  ceases  aa  tt>  the 

principle  into  the  lien  law ;  it  does  not  antho-  ground.    A  lien  against  a  former  building  is 

rize  a  lien  on  personal  property ;  it  specifies  not  good  against  one  erected  subeequintly  on 

the  objects /or  which,  and  not  on  which,  a  lien  the  same  huid.    2  C.  246.    4  C.  161. 

may  be  had.     1  Wr.  182.  (</)  See  3  W.  &  S.  320. 

(a)   Materials   furnished    for   a   building,  (€)  A  mechanic's  claim  is  not  a  record ;  As   . 

though  not  used  in  its  erection,  constitute  a  lien  docket  is  the  record,  and  sT  alone  affeeis    ! 

lien.    2S.  &R.  170.     12S.  &R.  301.    2  Br.  incumbrancers  and  purchasers.     II  C  48S.    • 

104.    10Barr413.    6  H.  52.    12  H.  508.    But,  But  it  is  valid  as  between  the  partieB,  dMtgh 

although  used,  if  not  expressly  furnished  for  not  properly  indexed.     8  Wr.  76. 

the  building,  no  lien  is  acquired.     16  S.  &  B.  (p)  The  execution  of  a  prior  judgment  crs- 

56.    One  who  furnishes  materials  to  a  sub-  ditor  will  be  stayed,  on  the  petition  of  a  vah- 

contractor,  has  no  lien  ;  the  owner  and  the  sequent  mechanics'   lien    creditor,  until   die 

contractor  under  him  alone  have  power  to  bind  curtilage  appurtenant  to  the  building  has  beet 

the  building.    3  C.  511.    Materials  furnished  set  out.     7  C.  344. 
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It  shall  be  the  duty  of  the  commissionen  so  appointed,  to  examine  the  building, 
or  place  at  which  such  building  is  being  erected,  and  to  make  a  report  to  the  court, 
in  pursuance  of  the  order  to  them  directed,  and  in  such  report  they  shall  suffi- 
oentlj  designate  and  describe  by  metes  and  bounds,  with  their  courses  and  dis- 
tuicesy  and  by  a  draft,  if  necessary,  the  limits  and  extent  of  ground  necessary  for 
the  convenient  use  of  such  building,  for  the  purposes  for  which  it  is  designed, (a) 
and  such  report  shall  be  entered  at  length  upon  the  record  book  aforesaid,  and  if 
approTed  by  the  court,  shall  be  conclusive  updn  all  persons  concerned.     Ibid.  §  7. 

If  execution  shall  be  awarded  for  the  levy  and  sale  of  any  lot  or  piece  of  ground, 
upon  which  a  building  shall  be  erected  as  aforesaid,  before  the  boundaries  of  the 
lot  or  curtilage  which  ought  to  be  appurtenant  thereto  shall  be  designated,  it  shall 
be  lawful  for  the  court,  upon  application,  to  stay  such  execution  until  such  desig- 
nation shall  be  made,  and  thereupon  order  the  sale  to  proceed,  in  such  manner,  and 
for  such  part  or  patts,  and  in  such  parcels,  as  shall  be  most  convenient  for  the 
administration  of  equity,  among  all  persons  interested.     Ibid.  §  8. 

If  the  building  against  which  any  claim  shall  be  filed  as  aforesaid,  or  any  part  of 
the  ground  adjacent  thereto,  shall  be  sold  by  virtue  of  an  execution  upon  any  mort- 
gage or  judgment,  before  the  extent  of  the  lien  of  the  claimant  shall  be  ascertained 
as  aforesaid,  the  court  out  of  which  such  execution  shall  have  issued  shall  have 
power  to  determine  the  rights  of  the  respective  parties,  and  the  apportionment  or 
appropriation  of  all  liens  as  aforesaid,  and  for  that  purpose  may  appoint  an  auditor 
(0  inquire  into  and  report  the  facts,  and  may  decree  distribution  of  the  proceeds 
accordingly,  or  upon  the  application  of  any  of  the  parties  may  direct  an  issue  for 
the  determination  of  disputed  facts.     Ibid.  §  9. 

The  lien  for  work  and  materials  aforesaid  shall  be  preferred  to  every  other  Hen 
or  incumbrance  which  attached  upon  such  building  and  ground,  or  either  of  them, 
subsequently  (6)  to  the  commencement  (c)  of  such  building.     Ibid.  §  10. 

The  lien  created  by  the  act  entitled  ''  An  act  relating  to  the  lien  of  mechanics 
and  others  upon  buildings,"  passed  the  16th  day  of  June  1836,  shall  not  be  con- 
strued to  extend  to  any  other  or  greater  estate  (d)  in  the  ground  on  which  any 
building  may  be  erected,  than  that  of  the  person  or  persons  in  possession  (e)  at  the 
time  of  commencing  the  said  building,  and  at  whose  instance  the  same  is  erected ;  (g) 
nor  shall  any  other  or  greater  estate,  than  that  above  described,  be  sold  by  virtue 
of  any  execution  authorized  or  directed  in  the  said  act.  Act  28  April  1840,  §  24. 
Purd.  714. 

(a)  See  5  P.  L.  J.  286.  for  years  has  not  an  estate  in  the  land  which 
(6)  A  prior  mortgage  has  precedence  of  lien,  will  be  bonnd  by  a  mechanics'  lien.  9  Barr 
1  Ash.  207.  Althoagh  given  to  secure  future  117-20.  But  see  12  C.  437,  4  Wr.  63,  and 
•dyanoes.  5  B.  585.  See  2  S.  &'R.  138.  5  7  Wr.  310,  where  it  was  held  that  a  lessee 
R.291.  A  mortgage  for  purchase-money  is  under  an  improvement  lease,  who  had  con- 
entitled  to  priority  over  a  mechanics'  lien  tracted  to  put  up  a  valuable  building  upon  the 
against  the  equitable  estate  of  the  vendee,  land,  had  power  to  bind  by  his  contract  with 
ttnder  the  contract  of  sale,  although  dated  the  mechanics  and  material-men,  the  estate 
nore  than  sixty  days  prior  to  the  time  of  of  his  lessor.  A  defendant  sued  as  contractor 
delivery  and  recording,  and,  by  agreement,  and  owner,  may  plead  that  he  is  neither  owner 
Hude  to  a  third  person,  who  advanced  the  nor  contractor.  1  Phila.  289.  But  the 
purchase-money.  12  C.  247.  plaintiff's  right  to  recover  on  the  scire  facias 
(e)  See  5  R.  291.  5  Wh.  301.  2  S.  &  B.  does  not  depend  upon  the  quantity  of  the  de- 
138.  13  8.  &  R.  269.  When  the  plan  of  a  fendant's  interest  in  the  land.  1  Gr.  233. 
building  is  changed  and  greatly  enlarged.  See  12  C.  437.  Where  a  married  woman  is 
while  it  is  in  the  course  of  construction,  the  the  owner  of  the  land,  and  her  husband  erects 
liens  of  mechanics  and  material-men  subse-  a  building  on  it,  a  lien  filed  against  him  as 
quent  to  such  change,  relate  only  to  the  com-  reputed  owner  will  bind  the  wife's  title.  4 
of  the  alteration  on  the  ground,  Phila.  10.     18  Leg.  Int.  380. 


'and  are  subject  to  all  liens  which  then  had  («)  The   possession    of  the   person  whose 

lastened  on  the  land.    6  C.  122.  title  is  to  be  incumbered,  must  be  an  actual, 

(<0  A   mechanics'   lien   on   an   eqnitable  not  a  constructive  one.     9  W.  &  S.  120. 

estate  attaches  to  the  subsequently  acquired  (g)  A   person  who  furnishes   materials  to 

legal  estate.     4  Barr  126.     I   C.  521.     But  rebuild  a  house  by  an  insurance  company  in 

-  not  as  against  an  intermediate  murtgajree  of  pursnanoe  of  the   terms  of  their  policy,  in 

Ae  legal  estate,  without  notice.     12  C.  247.  place  of  one  consumed   by  fire,  has  no  lien. 

Or  a  bond  fids  purchaser  of  the  legsl  title.  9  W.  &  S.  119.    And  see  7  Leg.  &  Ins.  Bep. 

aHuta-SaT.     8«e4W.*8.223.     AUMee  125.                                  Digitized  by GOC  ^ 
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It  is  hereby  deckred  that  the  provisions  of  the  act,  approred  June  16th  1836, 
entitled  "  An  act  relating  to  the  lien  of  mechanics  and  others  upon  buildrngs," 
according  to  the  true  intent  and  meaning  thereof,  extend  to  and  embrace  claims  for 
labor  done,  and  materials  famished  and  used  in  erecting  any  house  or  other  build- 
ing which  may  have  been  or  shall  be  erected  under  or  in  pursuance  of  any  contrs^ 
or  agreement  for  the  erection  of  the  Bame,(a)  and  the  provisions  of  the  said  set 
shall  be  so  construed ;  and  no  claim  which  has  been  or  may  be  filed  against  any 
house  or  other  building,  or  the  lien  thereof,  or  any  proceedings  thereon,  shall  be  in 
any  manner  affected  by  reason  of  any  contract  having  been  entered  into  for  the 
erection  of  such  building,  but  the  same  shall  be  held  as  good  and  valid  as  if  the 
building  had  not  been  erected  by  contract :  I^'ovidedf  That  no  case  shall  be  affected 
by  this  section  which  may  have  been  decided  by  the  supreme  court,  or  in  which 
the  proceeds  of  the  sale  of  any  real  estate  may  have  been  distributed  bv  the  decree 
of  any  court,  from  which  no  appeal  has  been  taken.  Act  16  April  1845.  §  5. 
Purd.  714. 

n.  LlIN  FOR  ALTERATIONS  AND  REPAIRS. 

The  said  act,  entitled  '<  An  act  relating  to  the  lien  of  mechanics  and  others  upon 
buildings,''  approved  the  16th  dav  of  June,  Anno  Domini  1836,  together  with  the 
several  supplements  thereto,  shaU  hereafter  be  held  and  taken  to  apply  to  debls 
contracted  for  work  done  or  materials  furnished  for  or  about  the  jepair,  alteration 
of,  or  addition  to  any  house  or  other  building,  so  that  liens  may  hereafter  be  had  ftr 
the  payment  of  all  debts  contracted  for  work  done  or  materials  furnished  far  or 
about  the  repair,  alteration  of,  or  addititon  to  any  house  or  other  building,  in  the 
same  manner  as  liens  may  now  be  had  for  debts  contracted  for  work  done  or  mate* 
rials  found  for  or  about  the  erection  or  construction  of  any  house  or  other  building 
under  the  aforesaid  act,  approved  June  16th,  Anno  Domini  1836,  and  the  severu 
supplements  to  said  act :  Provided^  nevertheless^  That  this  act  shall  not  apply  to 
debts,  such  as  aforesaid,  where  the  same  are  of  less  amount  than  twenty  d(&lan: 
And  provided  also^  That  this  act  shall  apply  only  to  Chester,  Delaware  and  Berks 
counties.(6)     Act  1  May  1861,  §  1.    Purd.  709. 

The  act  entitled  '<  An  act  relating  to  the  liens  of  mechanics  and  others  upon 
buildings,''  approved  the  16th  day  of  June,  Anno  Domini  1836,  together  with  tha 
several  supplements  thereto,  shall  hereafter  apply  to  all  debts  contracted  for  woik 
done  and  materials  furnished  for,  in  or  about  the  repair,  alteration  or  addition  t* 
any  house  or  other  building,  in  the  same  manner  and  to  the  same  extent,  as  lieni 
may  now  be  had  and  filed  for  debts  contracted  for  work  done  and  materials  fumishei 
for  or  about  the  erection  or  construction  of  any  house  or  other  building,  ander.lte 
aforesaid  acts  and  supplements  thereto;  nothing  in  this  act  shaU  render  propei^ 

(a)  A  reference  to  the  contract,  in  the  lien  entered  before  the  eommencemont  of  tmdk 

claim,  18  unnecessary.  9Barr97.  And,  where  repairs.    Ford.  1306.    Bj  act   16  Fefami^ 

it  has  been  performed,  the  items  of  work  1868,  it  is  likewise  extended  to  Alleghaay 

and  materials  need  not  be  set  forth  in  the  county.    Pnrd.  1401.    By  act  22  March  1869, 

claim.    9  Barr  449.    1  Phila.  52.    Bat  it  mnst  to  Lancaster  county.     P.  L.  580.    By  act  88 

contain  a  specification  of  the  nature  of  the  February  1866,  to  Montgomery  county.  Pmd. 

work  and   materials,  and  of  the  particular  1437.    By  act  4  April    1866,  to  Lavrenea 

building  for  which  the  same  was  done  and  fur-  oonnty.    Purd.  1437.    By  act  IS  March  1869, 

nished.     1  H.  497.     Such  snb-contractor  will  to  the  counties  of  Lycoming,  Erie,  WarreSv 

he  held  to  a  strict  compliance  with  the  act  of  Venango  and  Perry.     Purd.  1577.   By  act  IS. 

1836,    in  setting  forth    the  nature  or  kind  February  1870,  to  Bucks  oounty.    Purd.  16 14^- 

of  work  done  and  amount  of  materials  fur-  By  act  14  March  1870,  to  Carbon  and  MonrM . 

nished,  the  time,  &c.    8  Wr.  47.     See  3  P.  counties.    P.  L.  430.    And  by  act  4  A|iifl^ 

L.  J.  823.     3  Wr.  409.  1870,  to  the  counties  of  Lehigh  and  Unicnu 


(6)  By  act  22  April   1863,  this  section  is    P.  L.  857.    The  act  14  February  1867 
extended  to  Huntingdon  county,  with  a  pro-    a  similar  proTision  for  the  county  of  York,  P* 


Tiso  that  nothing  therein  contained  shall  ren-  L.  211  ;  the  act  4  April  1867,  for  the 

der  property  liable  to  liens  for  repairs,  altera-  of  Dauphin,  P.  L.  748  ;  the  act  4  April  1869^.; 

tions  or  additions,  where  the  same  has  been  for  the  counties  of  Blair  and  Annscrong,  P* ; 

altered  by  any  lessee  or  tenant  without  the  L.  756 ;  the  act  20  March  1858,  for  the  cooM^ 

written  consent  of  the  owner  or  owners,  or  ties  of  Cumberland  and  Franklin,  F.  L.  40tl^ 

reputed  owner  or  owners,  or  his  or  her  duly  the  act  13  April  1868,  for  Uie  county  of  Mottr! 


authorized  agent ;  and  that  the  lien  thereby    roe,  P.  L.  946.     And  the  act  10  April  I 
given  shall  not  have  priority  over  any  other    for  the  county  of  NordiumberUnd.    P.  L.  846^ 
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Gable  to  liens  for  repairs,  alterations  or  additions,  where  the  same  has  been  done  by 
any  lessee  or  tenant,  without  the  written  consent  of  the  owner  or  owners,  or  their 
aathorixed  agent  or  agents ;  a  copy  of  which  written  consent  must  be  filed  with  the 
daim  or  statement ;  this  act  shall  not  apply  to  debts  such  as  aforesaid,  where  the 
8une  are  for  a  less  amount  than  fifty  dollars :  Provided^  That  nothing  in  this  act 
shall  g|iye  a  lien  or  render  property  liable  for  repairs,  alterations  or  additions  as 
iforesaidy  except  from  the  time  of  filing  a  claim  or  statement  of  such  work  done 
and  materials  nimished ;  which  claim  or  statement  must  be  filed  within  six  months 
after  such  work  shall  have  been  finished  or  materials  furnished ;  but  no  property 
shall  be  rendered  liable  for  repairs,  alterations  or  additions  as  aforesaid,  which  shall 
hare  been  conveyed,  before  any  such  claim  or  statement  shall  have  been  filed,  to 
jrarchaser  or  purchasers  thereof,  by  the  party  or  parties  contracting  said  debts,  (a) 
Act  1  August  1868,  §  1.    Purd.  1519. 

in.  LiSN  Olf  LSASBHOLDS  AND  FIXTURES. 

The  several  provisions  of  an  act,  entitled  ''An  act  relating  to  the  liens  of 
mechanics  and  others  upon  buildings,'^  approved  the  16th  day  of  June  1886,  and 
the  several  supplements  thereto,  are  hereby  extended  to  all  improvements,  engines, 
pumps,  machinery,  screens  and  fixtures,  erected  or  put  up  by  tenants  of  leased 
estates  (6)  on  land  of  others,  in  the  counties  of  Luzerne  and  Schuylkill,(c)  and  to 
all  mechanics,  machinists  and  material-men  doing  work  or  furnishing  the  articles  or 
materials  therefor :  Provided^  That  the  lien  hereoy  created  shall  extend  only  to  the 
interest  of  the  tenant  or  tenants,  lessee  or  lessees  therein,  and  to  the  improvements, 
engines,  pumps,  machinery,  screens  and  fixtures  erected,  repaired  or  put  up  by  the 
Biechanics,  machinists,  persons  or  material-men  entering  liens  thereon.  Act  17 
February  1868,  §  1.    Purd.  710. 

The  several  provisions  of  an  act,  entitled  ''An  act  relating  to  the  liens  of  mechanics 
and  others  upon  buildings,"  approved  the  16th  day  of  June  1836,  and  the  several 
supplements  thereto,  are  hereby  extended  to  all  improvements,  engines,  pumps,  tanks, 
machinery  and  fixtures,  in  or  about,  or  in  any  way  connected  with,  or  appurtenant 
Co,  oil  or  other  refineries,  and  to  all  tanks  for  the  storage  of  petroleum,  coal  or  car- 
boo  oil,  or  the  products  thereof,  whether  said  tanks  be  connected  with  a  refinery  or 
oiherwise,  and  on  all  pumps,  machinery  and  fixtures  connected  therewith,  and  to  all 
mechanics,  machinists,  material-men  and  contractors  doing  work  or  furnishing  mate- 
^Ub  or  articles  therefor.    Act  27  Februarv  1868,  §  1.    Purd.  1518. 
K.*  The  Ist  section  of  this  act  shall  be  held  and  construed  to  be  applicable  to  the 
iJMikn,  improvements,  engines,  pumps,  machinery  and  fixtures  erected  or  put  up  by 
'  tonaots  of  leased  premises,  on  land  owned  by  others,  as  also  to  such  as  are  erected 
or  pot  up  by  the  owners  of  estates  of  freehold  on  their  said  land :  Provided^  That 
tiie  lien  created  thereby  shall  extend  only  to  the  interest  of  the  tenant  or  tenants 
io  said  leased  land,  and  to  the  tanks,  improvements,  engines,  pumps,  machinery 
and  fixtures  erected,  repaired  or  put  up  by  the  mechanics,  machinists,  material-men 
aad  contractors  entering  Hens  thereon :  t^ovided.  That  the  provisions  of  this  sup- 
cement  shall  only  extend  to  the  counties  of  Allegheny,  Armstrong,  Venango  and 
Warren.    Ibid.  §  2. 

All  persons  furnishing  materials  for  or  about  the  erection,  construction  or  repair 
at  any  engine,  engine-house,  derrick,  tank,  machinery  or  wood  or  iron  improvement, 
ar  for  or  about  any  building  which  may  be  constructed,  erected  or  repaired  upon 
anj  leasehold,  lot  or  purcel  of  ground,  or  material  furnished,  necessary  for  the  im- 
•jftovement  or  development  thereof,((f)  held  by  written  lease  for  any  term  of  years, 

(a>  This  act  applies  only  to  the  city  of  (e)  Extended  to  Westmoreland  and  Alle- 
miadelphia.    Purd.  1520.  gheny  counties,  by  act  21  March  1865.    Purd. 
<fr)   TbiB  act  extends  generally  to  all  lease-  1401.   To  the  counties  of  Erie,  Warren,  Craw- 
estates;  it  is  hot  confined  to  coal  leases  ford  and  Venango,  by  act  11   April   1866. 


••Ij.      6  Wr.  68.    The  lien  must  be  filed,  Purd.  14S7.    To  Northumberland  county,  by 

rcisOij,  against  the  leasehold  interest.     10  act  12  March  1867.    Purd.  1518.    To  Forest 

F.  Sm.  895.    A  railroad  constructed  by  a  county,  by  act  10  April  1867.    P.  L.  1100. 

Io— cc  for  mining  coal  in  the  slope  of  a  mine,  And  to  Carbon  county,  by  act  4  April  1868. 

if  not   an  improvement  or  fixture  to  which  a  P.  L.  680. 

lien  will  attach  under  the  act.    4  P.  F.  8m.        (d)  Extended  by  act  16  March  1870,  2  2, 

193.      See  16  Pittt.  L.  J.  227.  so  that  ail  materials  fiimished  shall  be  a  lien 
40 
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and  which  shall  or  may  be  so  constructed,  erected  or  repaired  by  the  tenantB  or 
lessees  of  said  leased  estate,  or  for  them  or  for  their  use  and  benefit,  shall  have  a 
lien  upon  all  such  engine  or  engines,  material,  machinery,  buildings,  tanks,  wood  or 
iron  improvements,  as  may  be  upon  or  pertaining  to  said  leasehold,  lot  or  parcel  of 
ground,  at  the  time  such  claim  may  be  filed,  as  hereinafter  provided,  together  witli 
the  lease,  lot  or  parcel  of  ground  on  which  the  same  is  situated,  for  the  price  and 
value  of  the  materials  so  furnished :  Fromded,  That  the  lien  hereby  given  shall 
extend  only,  as  to  such  lease  or  lot,  to  the  interest  of  the  lessee  or  IcBsees,  tenant 
or  tenantB  therein.    Act  8  April  1868,  §  1.     Purd.  1518. 

All  persons  doing  work  for,  on,  or  about  the  erection,  construction  or  repair  of  any 
engine,  engine-house,  tanks,  derricks,  building,  machinery,  wood  or  iron  improve- 
ment, erected,  constructed  or  repaired  upon  any  leasehold  estate  as  aforesaid,  or  for 
boring,  drilling  or  mining  on  said  lease  or  lot,  for  the  development  or  improvement 
of  the  same,  whether  such  labor  is  or  may  be  done  by  the  day,  month  or  year,  or 
by  contract,  for  the  tenant  or  tenants,  lessee  or  lessees  of  such  lot  or  lease  or  par- 
cel of  land,  or  for  their  use  and  benefit,  shall  have  a  lien  upon  the  personal  property 
and  fixtures  on  said  lot  or  lease  of  ground,  and  upon  such  lot  or  leasehold  itself,  for 
the  price  and  value  of  such  work  and  labor :  Provided^  That  such  lien  shall  extend, 
as  to  said  lot  or  leasehold,  only  to  the  interest  of  the  tenant  or  tenants,  lessee  or 
lessees  thereon :  Provided  further^  That  this  act  shall  not  apply  to  debts  such  as 
aforesaid,  where  the  same  is  of  less  amount  than  twenty-five  dollars.     Ibid.  §  2. 

Every  person  entitled  to  a  lien  by  the  provisions  of  this  act,  shall  file  in  the  o£Bce 
of  the  prothonotary  of  the  court  of  common  pleas  of  the  county  in  which  such 
leasehold  and  property  is  situated,  within  three  months  from  the  time  the  last  work 
was  done  or  last  materials  furnished,  a  statement  of  his  claim  or  demand,  verified 
by  affidavit,  which  shall  set  forth  : 

I.  The  names  of  the  party  claimant,  and  of  the  owner  or  owners  or  reputed  owner 
or  owners  of  the  property,  and  the  names  of  the  person  or  persons  with  whom  the 
contract  was  made,  and  for  whom  the  work  was  done  or  materials  fomished. 

II.  The  sum  of  money  claimed  to  be  due,  and  the  kind  of  work  done,  and  the 
kind  and  amount  of  the  materials  furnished,  and  the  time  when  the  work  was  done 
or  materials  furnished,  with  the  date  and  amount  of  each  item. 

III.  The  locality  of  the  property^  with  a  particular  description  of  each  and  every 
part  thereof,  against  which  the  said  claim  is  filed,  with  the  size  and  boundaries  <h 
the  lease  or  lot  or  paroel  of  ground,  designating  it  by  number,  if  any  there  be,  and 
such  other  matters  of  description  as  shall  be  sufficient  to  identify  the  same^ 
Ibid.  §  3. 

Every  such  debt  as  aforesaid  shall  be  a  lien  as  aforesaid,  for^the  period  of 
'<  three''  (a)  months  aftier  the  last  work  shall  be  done  or  the  last  materials  fumishei, 
although  no  ckim  shall  have  been  filed  therefor,  and  no  longer ;  but  no  such  lien  shall 
continue,  but  shall  be  released  and  discharged,  unless  the  party  claimant  or  his  legal 
representative  shall,  within  three  months  from  the  date  of  filing  his  statement  of 
claim  as*  aforesaid,  prosecute  the  same,  by  causing  a  Bcvrefacia$  to  be  issued  thereon, 
as  provided  by  the  act  of  June  16th  1836.    Ibid.  §  4. 

AH  proceedings  under  this  act,  to  enforce  the  coUeotioi^  of  claims,  shall  be  as 
provided  by  the  act  of  June  16th  1836,  except  as  provided  in  section  four  of  tha 
act,  and  except  further,  that  in  case  no  person  can  be  found  upon  whom  service  can 
be  made  of  the  writ  of  tcire  facias,  service  thereof  shall  be  had,  in  addition  to  post^ 
ing  a  copy  of  the  writ  on  the  most  public  part  of  the  premises,  by  publication  of 
the  same  in  two  newspapers  published  in  said  county,  if  so  many  there  be,  one  itt 
the  paper  of  each  political  party ;  which  publication  shall  be  made  for  two  succes- 
sive weeks  prior  to  the  return  day  of  said  writ.    Ibid.  §  5. 

The  provisions  of  the  act  of  June  16th  1836,  and  supplement  approved  the  Ist 
day  of  May  1861,  relating  to  liens  of  mechanics  and  material-men,  upon  buikLingSp 
are  hereby  extended  to  ail  laborers,  and  to  all  work  done,  whether  by  the  day, 
month,  year  or  contract,  for  or  about  the  drilling,  boring  and  mining,  and  for  <v 

upon  anj  baildings,  of  whatever  nature  or  or  otherwise.    P.  L.  453. 

kind,  bailt  upon  any  of  said  leasehold  estates,  (a)  So  amended  by  act  IS  April    1869. 

whether  said  buildings  or  erections  shall  be  Purd.  1577.                    C^  r^r^n]c> 

for  the  purpose  of  developing  said  leasehold,  Digitized  by  ^^iJ^JglL 
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about  tbe  coDs^ction,  erection  or  repoiriDg  of  any  eDgine,  buildings,  tanks,  der- 
ricks, machinery,  wood  or  iron  improyements,  which  may  be  made  or  done  for  the 
mineral  development  or  improvement  of  any  land,  and  to  all  materials  furnished 
for  the  improvement  or  development  thereof,  and  for  or  about  the  oonstruotion, 
oecdon  or  repair  of  any  engine,  buildings,  tanks,  derricks,  machinery,  wood  or 
iron  improvements  thereon.     Ibid.  §  6. 

From  and  after  the  filing  of  any  claim  under  the  provisions  of  this  act,  as  afore- 
said, it  shall  not  be  lawful  for  any  owner  or  owners,  contractor  or  contractors,  lessee 
or  lessees,  tenant  or  tenants,  of  any  property  named  and  described  in  such  statement 
of  claim,  or  their  assignees  or  sub-lessees,  to  remove  or  attempt  to  remove  the  same 
firom  such  lot,  lease  or  parcel  of  land,  while  the  said  claim  remains  unpaid,  pending 
and  undetermined :  Provided,  The  said  party  claimant  shall  sue  out  a  writ  of  scire 
facias  upon  said  claim,  within  three  months  from  the  day  of  filing  the  same,  as 
hereinbefore  provided.  And  in  case  of  any  such  renaoval,  or  attempted  removal^ 
actually  begun,  it  shall  be  lawful  for  any  such  claimant,  his  agent  or  attorney, 
acquainted  with  the  facts,  to  apply  to  the  court  of  common  pleas  of  said  county, 
or  any  judge  thereof  in  vacation,  by  petition,  setting  forth  the  facts  under  oath, 
and  an  affidavit  of  a  good  and  subsisting  cause  of  action  under  this  act ;  and  it 
ahaU  be  the  duty  of  such  court  or  judge  to  hear  the  same  immediately,  and  upon  such 
hearing,  and  upon  being  satisfied  of  the  truth  of  said  petition,  to  issue  an  order 
under  seal  of  the  said  court,  directed  to  the  sheriff  of  the  county,  commanding 
him  forthwith  to  seize  and  hold  said  property,  until  said  claim  shall  be  heard  and 
determined :  Provided,  That  the  court  shall  have  power  at  any  time  thereafter,  to 
vacate  such  order,  upon  good  cause  shown,  upon  such  tenant  or  tenants,  owper  or 
owners,  lessee  or  lessees  entering  into  good  and  sufficient  bond  to  the  claimant,  with 
freehold  security;  which  bond  shall  contain  a  warrant  of  attorney  to  confess  judg- 
ment without  stay  of  execution,  in  double  the  amount  of  such  claim,  conditioned 
that  such  owner  or  owners,  tenant  or  tenants,  lessee  or  lessees  and  their  sureties, 
will  paj  whatever  may  be  adjudged  against  them,  together  with  costs.     Ibid.  §  7. 

The  provisions  of  this  act  shall  extend  only  to  the  county  of  Venango ;  (a)  and 
all  laws  and  parts  of  laws  and  supplemental  acts  inconsistent  herewith,  relating  to 
liens  of  mechanics  and  material-men  and  laborers,  doing  work  or  furnishing  ma- 
teriak  for  or  about  engines,  buildings  and  mineral  improvements  on  leasehold 
estates,  heretofore  passed  or  enacted  for  said  county  of  Venango,  are  hereby 
repealed.     Ibid.  §  8. 

All  persons  furnishing  material  or  doing  work  for  or  about  leasehold  estates,  and 
who  shall  desire  to  file  a  statement  of  claim  to  secure  payment  therefor,  as  provided 
in  die  act  to  which  this  is  a  supplement,  shall  before  being  entitled  to  file  his  or 
their  statement  of  claim  as  in  said  act  provided,  give  notice,  in  writing,  to  the 
tenant  or  tenants  of  such  leasehold  and  owner  or  owners  of  the  property  thereon,  or 
any  of  them,  his  or  their  agent  or  legal  representatives,  within  "  thirty"  (b)  days 
from  the  day  such  person  or  persons  shall  eommence  work  on  said  property,  of  his 
or  their  intention  to  claim  a  lien  upon  said  property  for  the  price  and  value  of  such 
labor  or  materials:  Provided,  That  if  such  tenant  or  tenants,  owner  or  owners 
cannot  be  fomd  in  the  county  where  such  property  may  be,  and  shall  have  no 
agent  in  said  county  upon  whom  service  may  be  made,  the  same  may  be  served  by 
posting  *a  copy  thereof  on  the  most  public  part  of  the  said  premises,  within  the  time 
aforessud ;  and  proof  of  the  giving  of  such  notice  shall  be,  by  affidavit  of  the  claim- 
ant, indorsed  on  a  copy  thereof  and  filed  with  his  statement  of  claim,  as  provided 
by  the  act  to  which  this  is  a  supplement.     Act  13  April  1869,  §  1.     Purd.  1577. 

After  receiving  notice  as  aforesaid,  it  shall  be  lawful  for  any  owner  of  the  pro- 
perty, tenant  or  lessee  or  contractor  interested  in  the  property,  and  work  being  done 
or  materials  furnished  therefor,  to  retain  from  any  contractor  or  sub-contractor  a 
sufficient  sum  of  money  to  pay  the  claim  of  such  laborer,  mechanic  or  material-man, 
with  all  costs  of  the  proceedings  under  this  act,  had  by  reason  of  the  non-payment 
to  such  laborer,  mechanic  or  material-man  of  his  claim.     Ibid.  §  2. 

(a)  Extended  to  the  coanties  of  Crawford,  L.  458. 
Warren  and  Clarion,  by  act  18  March  1869.        (6)  So  amended  by  act  16  BlavQh  1870,  {  8. 

Purd.  1577.    And  to  Armstrong,  Clarion  and  P.  L..45S.  Digitized  byVjOC 
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THe  true  intent  and  meaning  of  the  act  to  which  this  is  a  supplement,  as  Kgaids 
the  extent  of  the  Hen  of  the  mechanic,  laborer  or  material-man  upon  the  machinerj 
and  material  on*  such  leasehold  estate,  is  declared  to  be,  that  snch  lien  shall  extend 
only  to  the  interest  of  the  tenant  or  tenants,  owner  or  owners  in  such  machinerj 
and  material,  and  not  to  the  property  of  third  persons  having^no  inter^t  in  such 
leasehold  or  benefit  from  the  work  done  thereon :  Provided,  neverihdeuy  That  neither 
this  act  nor  the  act  to  which  it  is  a  supplement  shall  be  held  in  any  way  to  repeal, 
modify  or  affect  the  provisions  of  an  act,  approved  the  27th  day  of  Febroaiy  1868, 
entitled  "  A  further  supplement  to  an  act  relating  to  the  lien  of  mechanios  and 
others  upon  buildings,  approved  June  16th  1836,  extending  the  same  to  improve- 
ments, machinery,  tanks  and  fixtures  about  oil  or  other  refineries/'    Ibid.  §  4. 

lY.  Of  the  claim. 

Every  person  entitled  to  such  lien  shall  file  a  ckim  (a)  or  statement  of  his  demand 
in  the  office  9f  the  prothonotary  of  the  court  of  common  pleas  of  the  county  in  which 
the  building  may  be  situate.     Act  16  June  1836,  §  11.    Purd.  710. 

Every  claim  as  aforesaid  must  set  forth : 

1.  The  names  (5)  of  the  party  claimant  (c)  and  of  the  owner  (<f)  or  reputed  owner 
of  the  building,  and  also  of  the  contractor,(e)  architect  or  builder,  where  the  con- 
tract of  the  claimant  was  made  with  such  contractor,  architect  or  builder. 

2.  The  amount  or  sum  claimed  to  be  due,  and  the  nature  or  kind  of  the  woric 
done,  or  the  kind  and  amount  of  materials  fumished,(^)  and  the  time  when  the 
materials  were  furnished,  or  the  work  was  done,  as  the  ease  may  be.(A)     Ibid.  §  12. 

3.  The  locality  of  the  building,^t)  and  the  sise  and  number  of  the  stories  of  the 
same,  or  such  other  matters  of  description  as  shall  be  sufficient  to  identify  the  same.(ik) 


(a)  It  may  be  signed  by  the  party's  attorney. 
S  J.  45.  And  filed  by  a  snrnying  partner. 
1  W.  &  S.  S40. 

(6)  The  firm  name  of  the  claimants  is  snffi- 
cient.    2  W.  &  S.  179.    Or  their  individual 


(g)  A  claim  which  omits  this  statement  is 
incnrably  defectiye.  2  C.  24S.  15  Leg.  Int. 
85.  A  claim  for  work  and  materials,  must 
state  the  amonnt  daimed  for  each,  as  a  dis- 
tinct item.    6  Barr  187.     See  9  Barr  449.    1 


names,  omitting  the  name  of  the  firm.     104.*Phila.  364.    If  the  work  be  done  by  con- 


Barr  186-9.  The  initial  letter  of  a  middle 
name  may  be  omitted.  10  Barr  186.  See  8 
P.  L.  J.  323.  By  adt  9  April  1862,  if  too 
many  persons  are,  by  mistake,  included  as 
claimants,  owners  or  repnted  owners,  con- 
tractors, architects  or  builders,  the  court  may 
permit  an  amendment,  by  striking  out  the 
names  of  all  such  persons  as  may,  by  mistake, 
be  included  therein.    Purd.  1281. 

(c)  A  contractor  and  sub-contractor  eannoi 
file  a  joint  claim.    8  W.  478. 

{d)  One  who  was  not  owner  at  the  com- 
mencement of  the  building,  but  became  so 
afterwards,  need  not  be  named.  4  W.  &  S. 
257.  It  would  not,  howeyer,  be  improper  to 
do  BO.     5  Wh.  366.     A  mechanic's  claim  filed 


tract,  for  a  round  sum,  no  spedficatioB  of 
items  is  required.  1  Phila.  29.  It  is  not 
necessary  to  ayer  in  the  claim  filed  that  the 
materials  were  furnished  on  the  cra^  of  the 
building.     16  Leg.  Int.  85. 

(A)  The  claim  should  state  when  the  mate- 
rials were  furnished.  3  W.  ft  S.  258.  9  W. 
&  8.  183.  2  J.  45.  3  Phila.  110.  It  should 
state  not  only  that  the  work  was  done  or  the 
materiala  furnished  within  six  months  from  ^ 
entry  of  the  claim,  but  upon  its  face,  or  by 
reference  to  some  accompanying  paper,  a  date 
or  dates  must  be  giyen,  by  whidi  such  allega- 
tion can  be  yerified.  4  C.  153.  But  ao  im- 
possible date  in  the  bill  annexed  will  not 
1H.186.    lWr.I25. 


yitiate  it,  if  explained.     1  H.  1 86. 
against  the  owner  of  an  unfinished  building,  jIn  a  claim  for  work  done  or  materials  furnished 
as  owner  and  contractor,  for  materials  fur-^nder  an  entire  contract,  bat  one  date  need  be 


nished  for  its  completion  after  the  sale,  binds 
the  land  in  the  hands  of  the  yendee.  2  Phila. 
19.     See  6  Barr  187.     3  P.  L.  J.  323. 

(e)  The  person  who  erected  the  building, 
and  was  owner  when  the  work  was  done,  may 
be  named  as  contractor ;  and  a  subsequent  pur- 
chaser joined  as  owner.  5  Wh.  366.  Unless 
it  appears  that  there  was  a  contractor  other 
than  the  owner,  the  name  of  a  contractor  need 
not  be  set  out  in  the  claim.  10  Barr  186. 
Naming  wrong  persons  as  contractors,  is  a 
fatal  error.  Hershey  v.  Odd  Fellows'  Hall, 
Sup.  Court,  19th  May  1853.  MS.  And  so  is 
the  omission  to  name  the  contractor.  1  Wr. 
125.  But  the  act  of  9  April  1862,  authorizes 
the  striking  out  of  the  names  of  parties  impro- 
perly joined.    Purd.  1281. 


stated.  4  C.  153.  A  sUtement  that  the  work 
was  done  within  six  months  last  past  is  good, 
after  yerdict.  5  Barr  18.  Or  between  two 
certain  dates.  2  H«  167.  And  see  5  W.  &  8. 
262.  6  Barr  187.  2  H.  56.  7BaiT394.  4 
W.  ft  S.  257.  10  Barr  186.  1  PhUa.  5S, 
322.     16  Leg.  lat.  85. 

(t)  The  amount  of  land  clumed  in  the  lies 
filed  is  not  material,  if  the  locality  and  the 
building  be  designated.  4  C.  156.  Bat  thi 
lien  does  not  extend  beyond  the  descriptioB  ia 
the  claim  filed.  3  B.  492.  See  12  S.  ft  B. 
801.  6  Wh.  187.  1  Banr  499.  2  Barr  76. 
5  Barr  18.     10  Barr  186. 

{k)  A  claim  for  work  done  in  the  erectiM 
of  a  building  therein  described,  and  apfmtiB- 
nanc«$,  is  not  sufficiently  certain.     1  H.  495. 
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Wbereas  it  sometimes  happens  that  several  houses  and  other  hnildiDgs,  adjoining 
each  other,  are  erected  hy  the  same  owner,  so  that  it  is  impossible  for  the  person 
who  has  found  and  provided  materials  for  the  same,  to  specify  in  his  claim  filed,  the 
particular  house  or  other  building  for  which  the  several  items  of  his  demand  were 
80  found  and  provided :  (a)  and  whereas  doubts  have  arisen  as  to  the  true  construc- 
tion, in  such  case,  of  the  laws  of  this  commonwealth :  There/ore,  It  shall  and  may 
be  lawful,  in  every  such  ease,  for  the  person  so  finding  and  providing  materials  as 
aforesaid,  for  two  or  more  adjoining  houses  (J>)  and  other  buildings,  built  by  the 
same  person,  owner  of  the  same,  and  debtor  for  the  said  materials,  to  file  with  his 
elaim  thereof,  an  apportionment  of  the  amount  of  the  same  among  the  said  houses 
and  other  buildings ;  and  each  of  the  said  houses  and  other  buildings  shall  be  sub- 
ject to  the  payment  of  its  said  apportioned  share  of  the  debt  contracted,  in  the 
same  manner  as  provided  by  law  in  other  cases.  Act  30  March  1831,  §  4.  Puid. 
711. 

The  several  laws  of  this  commonwealth^ authorizing  an  apportionment  of  the 
amount  due  for  materials  furnished  to  two  or  more  buildings  owned  by  the  same 
person,  among  the  said  buildings,  shall  extend  to  and  shall  authorize  in  similar 
cases  an  apportionment  for  work  done,  and  for  work  done  and  materials  furnished, 
where  the  same  are  furnished  under  one  contract,  as  fully  and  in  the  same  manner 
as  is  now  authorized  and  allowed  in  the  case  of  materials  furnished,  (c)  Act  25 
Ajwil  1860,  §  38.    Purd.711. 

In  every  case  in  which  one  claim  for  materials  shall  be  filed  by  the  person  pre- 
ferring the  same,  against  two  or  more  buildings,  owned  by  the  same  person, (df)  the 
person  filing  such  joint  claim  shall,  at  the  same  time,  designate  the  amount  which 
lie  claims  to  be  due  to  him  on  each  (e)  of  such  buildings,  otherwise  such  claim  shall 
he  postponed  to  other  lien  creditors ;  (jgf)  and  the  lien  of  such  claimant  shall  not 
extend  beyond  the  amount  so  designated,  as  agunst  other  creditors  having  liens  by 
judgment,  mortgage  or  otherwise.     Act  16  June  1836,  §  13.     Purd.  711. 

Every  such  debt  shall  be  a  lien  as  aforesaid,  until  the  expiration  of  six  months  (h) 

But  a  claim  for  materials  famished  in  and        (c)  The  district  conrt  of  Philadelphia  had 

aboat  the  erection  and  oonstraction  of  a  bnild-  decided  otherwise,  in  McNamee  v.  Stoever,  2 

ing  and  <^>purtautnce8f  describing  the  bailding, '  Wh.  Dig.  Si 7,  pi.  205.    Bat  see  2  J.  45-8. 
and  aocompanied  by  a  bill  of   particnlars,         (<f)    A  material-man,   who  has  famished 

wherein  it  was  stated  that  the  materials  were  materials  to  one  contractor,  jointly  and  indis- 

deliro^  for  the  bailding  in  qnestion,  desig-  criminately,  for  the  ase  of  two  buildings  owned 

natmg  it,  was  held  sufficient.    12  H.  508.  And  by  difierent  persons,  may  apportion  his  bill, 

see  1  Phila.  220-1.  and  file  a  separate  claim  against  each  bailding. 

A  mechanic  is  bound  to  file  his  claim  with  I  H.  167.  5  H.  234.  Where  a  mechanic  has 
oertainty«  sufficient  to  give  creditors  and  pur-  perfomed  work  on  two  properties  of  the  same 
chasers  record  notice;  and  nothing  less  than  owner,  and  a  settlement  is  made,  acknowledg- 
certainty  to  a  common  intent  will  afiect  them,  ing  a  certain  balance  dae  him,  snch  balance 
18  Leg.  Int.  86.  But  if  there  be  enough  in  may  be  a  fair  lien  on  either  one  of  the  proper- 
the  description  of  the  locality,  and  other  pecu-  ties  ;  but  it  must  be  left  to  the  jury  to  say,  from 
liarities  of  the  bailding,  to  point  out  and  iden-  the  evidence,  whether  the  balance  was  so  ap- 
tify  it  with  reasonable  certainty,  it  is  a  suffi-  propriated,  or  not ;  and  if  not,  how  mach  of 
cient  compliance  with  the  requisitions  of  the  the  balance  was  due  upon  the  particular  pro- 
act.  5  Wr.  39.  17  Pitts.  L.  J.  90.  If  the  perty  against  which  the  lien  was  entered.  12 
elaim  be  insufficient,  the  proper  coarse  is  to  Wr.  195. 

more  the  eoort  to  strike  it  from  the  record.    5        (s)  Separate  writs  of  sci.  fa,  must  be  issued 

W.  k  S.  262.     5  Barr  21.    Or  to  demur ;  but  on  such  apportioned  claim.   2  Wh.  193.    4  W. 

meh  objection  is  waived  by  pleading  to  the  &  S.  257. 
Md,fa.    2  Wr.  471.     12  C.  847.  (a)  Although  theur  claims  be  subsequently 

(a)  If  the  claimant  eon  specify  the  partien-  fLM.    7  W.  &  S.  381. 
Ill  work  done  to  such  hoose,  he  must  file  sepa-        (A)  Where  materials  were  furnished  on  the 

rsteelaim3.    5  Leg.  &  Ins.  Rep.  19.  22d  of  January,  a  claim  filed  on  the  23d  of 

(6)  An  apportioned  claim  cannot  be  filed  July,  was  held  to  be  too  late.    2  M.  241.     22 

agsmst  two  or  more  separate  blocks  of  build-  Leg.  Int.  237.    It  is  enough  if  the  last  item 

logs,  situate  on  different  streets.     8  H.  265.  only  was  furnished  within  the  six  months.    3 

A  mecfaanie's  lien  filed  against  three  distinct  P.  L.  J.  823.    The  time  does  not  begin  to  ran 

Hocks  of  buildiogs,  separated  by  streets,  is  until  extra  work  done  at  the  request  of  the 

null  and  Toid  upon  its  face.     U  C.  130.    But  owner  was  finished,  although  the  work  which 

if  all  the  buildings  be  on  one  lot,  and  the  cur-  had  been  specially  contracted  for,  had  been 

tilages  adjoin,  although  the  houses  be  on  dif-  previously  completed.    2  J.  339.    Where  there 

'ftrent  streets,  an  apportioned  claim  may  be  is  an  entire  contract  for  plastering  several 

filed.    8  H.  443.     See  1  Phila.  372.     7  W.  houses  for  a  gross  sam,  work  done  at  one  of_ 

&  8.  883.  them  will  not  keep  the  lien  alive  again^^ 
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after  the  work  shall  have  been  finished  (or)  or  materials  furnished  ,(6)  althoagh  no 
claim  *8hall  have  been  filed  therefor,  but  such  lien  shall  not  continue  longer  thin 
the  said  period  of  six  months,  unless  a  claim  be  filed  as  aforesaid,  at  or  before  the 
expiration  of  the  same  period.(c)     Ibid.  §  14. 

It  shall  be  lawful  for  any  mechanic  or  material-man  in  the  city  or  oouDty  of 
Philadelphia,  and  county  of  Chester,  who  performs  work  and  furnishes  materiak,  to 
include  both  in  the  same  claim  filed ;  and  where  the  value  or  amount  of  the  woHl 
or  materials  can  only  be  ascertained  by  measurement  when  done,  or  shall  be  done 
by  contract  for  a  stipulated  sum,  it  shall  be  lawful  to  file  a  statement  of  the  time 
when  the  work  was  commenced  and  when  finished, ((Q  and  of  the  aggregate  price 
of  the  work  and  materials ;  and  all  claims  heretofore  filed  in  oonformi^  herewith 
and  not  decided  judicially,  are  hereby  confirmed.  Act  24  March  1849,  §  2.  Purl 
711. 

Whenever  the  items  of  a  mechanic  or  material-man's  bill,  for  work  done  or  mate- 
rials furnbhed  continuously  towards  the  erection  of  any  new  building,  are  in  any 
part  bond  fide  within  six  months  before  the  filing  of  the  claim  therefor,  the  lien  shall 
be  valid  for  the  whole ;  and  any  lien  heretofore  filed  within  six  months  after  famish- 
ing the  last  item  of  a  continuous  bill,  shall  be  good  and  valid,  the  same  as  if  the 
whole  bill  were  furnished  within  six  months.     Act  14  April  1855,  §  2.    Purd.  713. 

Every  claimant  having  a  claim  filed  for  work  or  materials,  or  both,  who  shall 
afterwards  proceed  to  perform  further  work,  or  fiirnish  other  materials,  or  both, 
may  make  suggestion  thereof  on  the  same  record,  and  filing  a  statement  of  the 
amount  and  partioukrs  thereof,  which  may  be  recovered  with  the  original  claim 
under  the  writ ;  but  if  the  original  claim  shall  have  been  sued  out,  then  a  separate 
9cire  facias  may  be  issued  for  the  supplemental  claim.     Ibid.  §  3. 

in.  Procsedinos  on  the  claim. 

The  proceedings  to  reoover  the  amount  of  any  claim  as  aforesaid,  shall  be  by  a 
writ  of  Bcire  /acia$.(e)    Act  16  June  1836,  §  16.     Purd.  712. 

Provided^  That  no  such  scire  facias  shall  in  any  case  be  issued  within  fifleeo 
days  previous  to  the  return  day  of  the  next  term.    Ibid.  §  16. 

others,  upon  which  no- work  was  done  within  if  the  laying  of  the  pavement  were  under  a 

six  months  from  the  time  of  filing  the  joint  teparate  contract,  the  case  woold  he  difieient. 
claim.    6  C.  129.                                                .  10  U.  489.     Where  materials  are  ftimiafaed 

(a)  A  church  having  been  completed  in/  under  a  special  contract,  as^for  the  hridL  or 
February,  bricks  were  furnished  in  May,  to/  lumber  of  a  particular  house,  the  lien  may  be 
erect  a  wail  or  curbing  around  the  basement  entered  within  six  months  aOier  the  deUretr  of 
yrindow,  and  a  claim  was  filed  in  Noyember,  the  last  item,  for  that  is  the  completion  of  the 
embracing  the  bricks  furnished  to  the  whole  contract ;  but  a  contractor  who  goes  to  a  lorn- 
building  :  it  was  properly  left  to  the  jury  to  ber-merchant,  and  obtains  lumber  as  he  needs 
say,  whether  the  wall  erected  in  May  was  it  for  the  job  in  hand,  makes  a  new  oontract 
necessary  to  the  completion  of  the  building,  at  each  purchase,  and  the  statute  bars  all  of 
and  if  it  were  so,  the  claim  was  filed  in  time,  the  account  more  than  six  mohths  old  ai  the 
10  Ban*  413.  Where  there  had  been  a  cessa-  filing  of  the  lien.  12  Leg.  Int.  5, 6.  13 Ibid, 
tion  on  the  work  for  upwards  of  a  year  after  180.  But  see  2  L^.  k  Ins.  Bep.  18.  26  htg. 
part  of  it  was  done,  and  before  it  was  com-  Int.  221. 

pleted,  the  question  for  the  jury  was,  whether  Vc^)  It  may  be  doubted,  whether  a  claim  csa 

the  last  work  was  done  under  the  original  be  amended  after  the  six  months  hare  elapsed, 

agreement  without  unreasonable  delay,  and  8  Wr.  47. 

with  the  consent  of  the  owners,  or  whether  it  (</)  A  claim  for  work  and  materials  corn- 
was  done  under  a  distinct  contract.  6  H.  160.  bined  in  a  single  charge,  must  state  when  the 
See  2  Barr  77.  work  was  begun  and  finished,  so  as  to  show 

(6)  Where  materials  are  furnished  in  pur-  that  it  was  done  within  six  months  from  ilmg 

,  suance  of  a  contract,  the  limitation  begins  to  the  claim.    2  Phila.  102.     See  3  6r.  227. 
run  from  the  date  of  the  last  act  done  in  exe-        (e)  For  form  of  set. /a.  see  Purd.  712.   The 

cution  of  it.     7  H.  341-3.     3Gr.  204.    Thus,  set.  fa,  must  conform  to  the  claim.    6  Bait 

if  a  contract  be  made  with  a  bricklayer  to  do  187.     There  is  no  provision  for  bringing  ia  a 

all  the  brick  and  stone  work  about  the'  erection  purchaser  as  terre  tenant.     4  W.  &  S.  26^ 

of  a  building,  including  the  laying  of  the  pave-  But  if  the  claim  be  filed  in  the  name  of  a  iha, 

ment,  the  contract  being  entire,  a  mechanic's  the  names  of  the  individual  partners  may  W 

lien  may  be  filed  within  six  months  from  the  introduced  in  the  9cifa,    2  W.  &  S.  181.    If 

completion  of  the  work,  although  all  of  it  may  the  party  die  before  the  filing  of  the  daim,  the 

hHve  been  done,  except  the  pavement,  more  sci-^a.  must  issue  against  his  legal  represeila*- 

thau  six  months  before  the  lien  was  filed.     But  tives.     3  Luz.„Leg.  Obs.  10. 
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The  writ  of  sctre  fadas  aforesaid  shall  be  served  in  tlie  same  manner  as  a  snm- 
ZDODs,  apon  the  defendant  therein  named,  if  he  can  be  found  within  the  county, 
and  a  copy  thereof  shall  also  be  left  with  some  person  residing  in  the  building,  if 
occupied  as  a  place  of  residence,  but  if  not  so  occupied,  it  shall  be  the  duty  of  the 
sher^  to  affix  a  copy  of  such  writ  upon  the  door,  or  other  front  part  of  such  build- 
iiig.(a)     Ibid.  §17. 

Upon  the  return  of  such  writ,  it  shall  be  lawful  for  any  other  person,  having  filed 
a  claim  as  aforesaid,  to  cause  to  be  entered  on  the  record  of  the  same  suit  a  sugges- 
tioa,(6)  setting  forth  the  amount  and  nature  of  his  demand ;  and  thereupon  he  may 
have  a  rule  upon  the  defendant  to  appear  and  plead  thereto,  as  in  other  actions. 
Ibid.  §19. 

If  Uie  defendant  shall  appear  (c)  and  plead  to  such  suggestion,  and  issue  either 
in  fact  or  law,  be  joined  upon  any  plea,(<f)  such  particular  issue  shall  be  tried  and 
determined  as  in  other  cases  ;(e)  if  the  defendant  shall  not  plead  to  such  suggestion, 
after  due  notice,  judgment  sball  be  entered  for  the  claimant  filing  the  same,  and 
the  amount  of  Uie  claim  shall  be  ascertained  as  in  other  cases.     Ibid.  §  20. 

The  execution  for  every  such  judgment  shall  be  by  a  writ  of  levari  facias,  (g) 
Bid.  §  21. 

Provided^  That  if  the  proceeds  of  such  building  and  ground  as  aforesaid,  shall 
not  be  sufficient  to  pay  the  full  amount  of  all  debts  due  as  aforesaid,  for  work  done 
and  materiab  furnished,  after  deducting  therefrom  any  prior  liens  upon  the  same, 
then  Buoh  debts  shall  be  averaged,  and  the  creditors  aforesaid  shall  be  paid  in  pro- 
portion to  their  respective  demands. (A)    Ibid.  §  22. 


(a)  *^  Served  by  copy,  on  A.  and  by  patting 
ap  a  copy  in  front  of  the  bnilding,  and  nihil  as 
to  B.'*  is  a  sufficient  retom.  2  J.  45.  Where 
tiie  Mci./a.  was  served  on  the  contractor,  and 
not  on  ^  owner,  bat  both  pleaded,  and  the 
jory  were  sworn,  and  jadgment  was  entered 
generally  against  both,  it  was  held,  that  though 
irregular,  yet  as  there  was  no  personal  liabi- 
lity imposed  thereby  on  the  owner,  the  judg- 
ment could  not  be  reversed.  5  Wh.  S66.  The 
{  18  of  this  act,  which  required  the  sheriff  to 
adrertise  the  writ,  was  repealed  by  act  29th 
March  1B42,  {  3-     P.  L.  213. 

(6)  For  form  of  suggestion,  see  2  M.  162. 

(c)  A  mortgagee,  subsequent  to  the  com- 
mencement of  tlM  building,  may  appear  and 
take  defence.  1  Pfaila.  297.  And  so,  it 
seems,  may  judgment-creditors  and  other  in- 
cumbrancers. 10  Barr  192.  See  7  W.  &  S. 
381.  But  the  mere  fact  that  a  person  has 
been  notified  as  terre  tenant,  does  not  make 
him  a  party,  or  liable  for  costs.     7  H.  449. 

(<f)  The  proper  general  issue  plea  is  ^*  nil 
deieL.*'  The  claim  not  being  a  record,  the 
plea  of  nul  Hd  record  is  bad.  I  W.  &  S.  240. 
So  Is  a  plea  denjring  that  plaintiffs  ever  had 
any  claim,  because  it  denies  the  legal  conclu- 
sion, not  the  facts.  1  Phila.  187.  So  is  a 
plea  in  bar  averring  that  the  materials  were 
furnished  on  a  credit  which  had  not  expired, 
because  it  goes  only  in  suspension  of  the 
remedy,  and  should  be  pleaded  in  abatement. 
Ibid.  The  short  plea  of  **no  lien,"  is  in 
effect  a  general  demurrer ;  but  it  is  so  uncer- 
tain that  it  should  be  struck  off,  on  motion. 
Ibid.  102.  So  the  court  will  strike  off  a  plea 
ayerring  that  the  claim  was  null  and  void  be- 
cause it  did  not  state  the  kind  and  amount  of 
materials,  and  the  times  when  furnished.  2 
Barr  363.  The  proper  mode  to  take  advan- 
tage of  such  a  defect  is,  by  motion  to  strike 
off  Uie  claim  from  the  record.  5  W.  &  S. 
262.  12  C.  347.  The  jadgment  will  not  be 
arrested  after  verdict  for  such  an  irregularity. 


1  Phila.  181.  It  is  waived  by  pleading  to  the 
gcire/adas.     2  Wr.  471.     12  C.  347. 

(e)  On  the  trial  the  claim  cannot  be  read  in 
evidence.  16  S.  &  R.  56.  Except  there  be 
no  negative  plea.  1  Qt.  233.  See  7  Wr. 
322-3.  The  formal  validity  of  a  mechanic's 
lien  is  not  put  in  issue  by  the  plea  of  pay- 
ment ;  and  hence,  under  such  plea,  the  claim 
may  be  read  to  the  jury,  as  an  admitted  cause 
of  action.  12  C.  347.  The  plaintiff's  book 
of  original  entries  is  evidence  to  prove  that 
the  materials  were  finished  at  and  for  the 
particular  building.  2  Wh.  277.  And  if  the 
book  do  not  specify  the  building,  it  may  be 
proved  by  parol.  9  W.  304.  3  H.  268.  8 
H.  446.  2  Wr.  296.  6  P.  F.  Sro.  St.  See 
10  Barr  413.  The  bargain  between  the  plain- 
tiff and  the  contractor  is  evidence  as  to  the 
price  of  the  materials  :  but,  it  seems,  the  owner 
may  show  that  the  price  agreed  to  be  paid  was 
too  high,  beyond  the  fair  market  value ;  that 
the  contractor  had  been  careless  of  his  inter- 
ests, or  had  not  done  as  well  for  him  as  he 
would  probably  have  done  for  himself.  4 
Am.  L.  J.  345.  A  debt  due  by  the  plaintiff 
to  the  contractor  may  be  set  off.  I  H.  181. 
And  there  cannot  be  set-off  against  set-off.  4 
W.  ft  S.  19.  The  owner  of  a  building  erected 
by  contract  occupies  the  position  of  a  surety 
for  the  contractor;  and  therefore  a  binding 
agreement  to  give  time  to  the  contractor,  with- 
out the  consent  of  the  owner,  discharges  the 
latter  from  the  claim  of  the  mechanic  or  mate- 
rial-man.    2  Phila.  72.    But  see  3  Wr.  226. 

(g)  For  form  of  levari  facias,  see  Purd.  712. 
In  case  of  a  life  estate,  a  sequestrator  may  be 
appointed.    6  W.  &  S.  483. 

(A)  The  contractor  who  employed  the  me- 
chanics and  material-men,  cannot  claim  pro 
rata  with  them,  although  he  may  have  filed 
a  claim.  1  Phila.  513.  The  costs  are  pay- 
able out  of  the  fund  raised  by  a  sale  of  the 
property,  although  the  set.  fa,  mav  not  have 
been  prosecuted  to  judgment.    2  ^h.  122. 
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In  every  case  in  wHcb  any  claim  shall  be  filed  against  any  building  as  aforesaid, 
and  no  scire  facias  sball  have  issued  tbereon,  it  sball  be  lawful  for  tbe  ownei  of 
such  building,  or  any  person  interested  therein,  to  apply,  by  petition,  to  the  court  in 
which  such  claim  shall  be  filed,  setting  forth  the  facts,  whereupon  such  court  may 
grant  a  rule  upon  the  party  claimant,  and  others  interested,  to  appear  in  court,  at  a 
time  to  be  fixed  for  such  purpose,  and  on  the  return  of  such  rule,  may  proceed  ia 
like  manner  as  if  a  scire  facias  had  been  issued  by  such  chumant,  and  had  been 
duly  served  and  returned,  (a)     Ibid.  §  23. 

The  lien  of  every  such  debt,  for  which  a  chum  shall  have  been  filed  as  aforesaid, 
shall  expire  (5^  at  the  end  of  five  years  from  the  day  on  which  such  claim  shall 
have  been  filea,  unless  the  same  shall  be  revived  by  scire  facias^  in  the  manner 
provided  by  law  in  case  of  judgments,  in  which  case  such  lien  shall  continue  in 
tike  manner,  for  another  period  of  five  years,  and  so  from  one  such  period  to  anoth^, 
unless  such  lien  be  satisfied,  or  the  same  be  extinguished  by  a  sheriff's  sale^  or  other- 
wise, according  to  kw.  Ibid.  §  24. 

In  every  case  in  which  the  amount  of  any  claim  as  aforesaid  shall  be  paid,  or 
otherwise  satisfied,  it  shall  be  the  duty  of  the  claimant,  or  his  legal  representative, 
at  the  request  of  the  owner  of  the  building,  or  of  any  other  person  interested  there* 
in,  and  on  payment  of  the  costs,  to  enter  satisfaction  on  the  record  of  such  daim, 
in  the  office  of  the  prothonotary  of  the  court  in  which  claim  shall  have  been  entered, 
which  shall  for  ever  thereafter  discharge  and  release  the  same.   Ibid.  §  25. 

If  any  person  who  shall  have  received  satisfaction  as  aforesaid,  shall  neglect  or 
refuse  to  enter  satisfaction  of  such  claim  as  aforesaid,  within  sixty  days  after  request, 
and  payment  of  the  costs  of  suit,  as  aforesaid,  he  shall  forfeit  and  pay  to  the  party 
aggrieved  any  sum  not  exceeding  one-half  of  the  amount  of  such  claim,  to  be  reco- 
vered as  debts  of  a  like  amount  are  recoverable.  Ibid.  §  26. 

Provided^  That  nothing  in  this  act  contained  shall  be  construed  to  impair  or 
otherwise  affect  the  right  of  any  person  to  whom  anv  debt  may  be.  due,  ^r  work 
done,  or  materials  furnished,  to  maintain  any  personal  action  agunst  the  owner  of 
the  building,  or  any  other  person  liable  therefor,  to  recover  the  amount  of  such 
debt:(c)  Provided  further^  That  nothing  in  this  act  contained,  shall  be  construed 
to  affect  the  relative  jurisdiction  of  the  court  of  common  pleas,  and  the  district 
court  of  the  city  and  county  of  Philadelphia,  which  shall  renuiin  as  heretof<H«. 
Ibid.  §  27. 

The*  district  courts  of  the  counties  of  Philadelbhia,  [Lancaster]  and  Allegheny, 
shall  have  jurisdiction  (cQ  of  all  joint  claims  against  two  or  more  buildings  owned 
by  the  same  person  or  persons,  now  filed,  or  that  may  be  filed  in  said  respective 
counties,  in  accordance  with  the  provisions  of  an  act,  entitled  '*  An  act  reUting  to 
the  liens  of  mechanics  and  others  upon  building,''  passed  June  16th  1836,  wherein 
such  mechanics  and  others  claim  a  sum  equal  to  that  of  which  said  courts  have 
respectively  jurisdiction,  according  to  the  several  acts  heretofore  passed,  constitntiiig 
and  regulating  them,  notwithstanding  the  several  apportioned  claims  therein  be  less 
than  the  sum  of  which  said  courts  have  jurisdiction  as  aforesaid :  Provided^  Thas 
nothing  herein  contained  shall  prevent  or  impair  the  issuing  and  executing  of  sepa- 
rate writs  of  execution  as  heretofore,  against  all  or  any  of  such  several  apportion* 
ment8.(c)     Act  10  April  1848,  §  5.     Purd.  718. 

(a)  For  the  mode  of  proceeding  under  this  Barr  14d. 
section,  see  2  M.  109.     Where  defendant  pro-        (c)  A  judgment  for  the  defendant  in  a  per- 

oeeds  under  this  section,  the  plaintiff  cannot  sonal  action,  is  a  hor  to  a  set.  fa.  on  the  claim, 

suffer  a  nonsuit  on  the  trial.    2  M.  34S.     See  2  Wh.  118.     The  right  to  file  a  lien  is  aol 

5  W.  &  S.  262.  extinguished  by  the  accepunce  of  a  note  for 

(6)  The  issuing  of  a  sci.fa,  within  the  fiye  the  amount  of  the  claim.     4  W.  &  S.  257.    f 

years,  is  sufficient  to  keep  aliTe  the  lien.     8  J.  839.     Nor  will  the  acceptance  of  a  sealed 

H.  819.     5  Fhila.  17l.     But  it  must  be  duly  note  have  that  effect.     5  W.  118.    Nor  of  a 

prosecuted.     10  Wr.  872.    Where  the  plain-  bond,  and  the  entry  of  judgment  on  it.    2  H. 

tiff  has  been  nonsuited,  he  may  file  another  214.     2  Br.  297.     See  S  S.  ft  R.  59. 
claim,  if  the  time  for  so  doing  has  not  expired,         (d)  This  is  only  in  affirmance  of  tfaelawi 

although  the  former  claim  remains  on   the  as  it  then  was.     1  H.  182.     11  H.  58. 
records  of  the  court.     10  Barr  138.     3  Phila.         («)  The  |  6  of  this  act  validated  judgmeiia 

507.    And  the  discontinuance  of  an  irregular  previously  obtained  in  such  cases,  and  sfaeritf 

set.  fa.  after  an  award,  does  not  affect  the  sales  thereon, 
plaintiff's  right  to  proceed  by  a  new  writ.    5 
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In  all  mechanics'  claims,  tlie  court  baviDg  jurisdiction  thereof  maj,  upon  the 
application  of  any  party  in  interest,  require  the  claimant  to  file  an  affidavit  of  the 
amount  actually  due  thereon ;  and  upon  security,  approved  by  the'  court  in  double 
Baid  amount,  being  entered  in  the  manner  to  be  prescribed  by  the  oourt,  or  upon 
the  payment  of  the  same  into  court,  such  security  or  money  shall  be  substituted 
f}r  the  premises  against  which  the  claim  is  filed,  and  shall  abide  the  final  judgment 
of  the  court  thereon ;  and  thereupon  the  said  premises  shall  be  released  from  the 
liea  of  the  said  claim ;  and  in  case  the  said  claimant,  upon  due  notice,  shall  neglect 
or  revise  to  file  such  affidavit,  the  claim  shall  be  stricken  from  the  record,  and  cease 
to  be  a  lien  against  said  premises,  (a)     Act  1  August  1868,  §  4.     Purd.  1520. 

In  all  liens  now  filed,  or  upon  the  filing  of  any  lien  hereafter,  for  materials  fur- 
nished or  work  and  labor  done,  it  shall  be  lawful  for  the  owner  of  the  premises 
against  which  the  same  shall  be  filed,  to  move  for  a  rule  on  the  claimant  to  sue  out 
a  writ  of  scire  facias  to  the  next  monthly  return-day;  if  the  rule  shall  be  made 
absolute  by  the  court,  it  shall  be  lawful  for  any  party  to  appear  and  defend  the 
same,  a«  now  authorized  by  law,  as  to  writs  of  scire  facias  ;  and  if  said  claimant 
shall  not  issue  a  scire  facias  in  obedience  to  the  rnle^  the  court  on  motion  shall 
sMe  the  lien  from  the  record.  Ibid.  §  5. 

lY.  Claims  fob  extra  compensation. 

Two  main  causes  unite  to  produce  frequent  disputes  relative  to  builders'  claims. 
Of  these,  the  chief  is  to  be  round  in  that  continual  struggle  of  competition,  which, 
pervading  every  trade,  causes  the  employer  to  beat  down  the  contractor  below  a  fair 
price;  whilst  on  the  other  hand  it  induces  the  contractor  to  keep  in  the  back-ground 
many  items  which  must  .eventually  come  forward.  The  other  is  the  natural  conse- 
quence of  those  accidents  and  chances  attendant  upon  all  building  transactions, 
which  makes  the  slightest  deviation  from  the  original  plan,  the  source  of  many 
heavy,  and,  we  must  add,  frequently  groundless  charges  by  the  contractor,  under 
the  head  of  "  extras/' 

A  third,  but  comparatively  insignificant  source  of  contention,  is  to  be  found  in 
the  architect's  specification.  To  any  person  who  will  consider  for  a  moment  the 
multitude  of  provisions  to  be  made  in  the  erection  even  of  an  ordinary  dwelling- 
house — the  intricacy  of  their  nature,  and  the  abnost  trifling  minutiss  of  their 
arrangement — ^it  cannot  appear  extraordinaiy  that  some  items  should  escape  his 
notice.  Indeed,  the  wonder  would  seem  rather  to  be,  that  so  many  are  carefully 
remembered,  than  that  a  few  should  be  forgotten. 

From  whichsoever  of  these  causes  disputes  between  the  contractor  and  his 
employer  originate,  their  nature  is  almost  invariably  the  same — they  are  points  of 
construction,  not  matters  of  fsrct.  In  other  words,  the  question  at  issue  is  not  one 
of  workmanship,  nor  of  price,  but  whether  the  subject  of  extra  claim  forms  a  part 
of  the  contract  or  not.  ^ 

All  specifications  have  a  schedule  of  conditions  annexed,  which,  after  alluding  to 
the  completion  of  the  building,  payment  of  the  money,  &c.,  usually  contain  a  clause 
to  the  following  effect :  "  And  also,  that  if  the  description  of  anything  necessary  to 
complete  the  said  building,  according  to  the  design  expressed  in  the  drawings,  or 
in  the  foregoing  specification,  or  to  be  understood  by  fair  inference  therefrom,  be 
omitted  in  the  said  specification  or  drawings,  the  contractor  shaU  take  no  advantage 
of  such  omission  or  omissions,  but  shall  supply  whatever  may  be  needed  to  complete 
the  whole,  without  any  additional  charge." 

It  is  evident  to  the  dispassionate  reader  of  such  a  condition  as  this,  that  it  is 
intended  to  supply  any  trifling  omissions  on  the  part  of  the  architect;  such  omissions 
1>eing  actoallv  necessary  to  complete  work  directly  specified  to  be  performed :  but, 
aa  we  have  already  stated,  it  is  on  this  point  that  the  disputes  turn,  and  with  refer- 
ence to  their  several  reading  of  this  or  a  similar  clause,  the  contending  parties 
mmally  join  issue. 

The  general  principles  on  which  a  contractor,  performing  work  under  a  special 
agreement,  and  for  a  fixed  price,  shall  be  allowed  to  recover  the  value  of  any 
additional  work  which  may  be  ordered  during  the  progress  of  the  undertaking, 

(a)  Thia  act  is  limited  to  the  city  of  Philadelphia.    Pur^.  ftiff(?&*GoOQlc 
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have  been  laid  down  by  Lord  Tentebden,  C.  J.,  in  the  case  of  Loveloch  v.  King, 
1  M.  &  Rob.  60.  i 

The  action  was  brought  to  recover  the  amount  of  a  carpenter's  bill  for  alteratkni  ; 
in  the  house  of  the  defendant.    The  work  having  been  originally  undertaken  on  a  i 
contract  for  a  fixed  sum,  alterations  were  subsequently  made,  on  which  the  plaintif 
claimed  to  abandon  the  contract,  and  recover  a  measuring  value  price  for  die  work 
actually  done.     The  original  contract  was  for  621.  10«.  -,  there  was  some  entirehf 
new  work  done,  under  a  separate  contract  for  10^.,  and  there  were  ooosideTabie 
alterations  and  departures  from  the  original  plan,  which,  by  the  usual  evidence,  it  i 
was  shown  that  the  defendant  had  seen  and  had  not  objected  to,  and,  in  some  cases, 
that  he  had  expressly  approved  of  them.     Among  these  were  the  alteration  and 
enlargement  of  a  window,  which  were  proved  to  have  occasioned  an  increased 
expense  of  5/.     The  defendant  had  paid  82^.  in  all.     The  plaintiff's  witnesBea 
stated  the  value  of  the  whole  work  to  be  140/. ;  the  defendant's  witnesses  estimated 
it  below  the  sum  actually  paid. 

The  chief  justice,  in  summing  up  to  the  jury,  observed,  that  the  case,  although 
very  common  in  its  circumstances,  involved  a  very  important  principle,  and  reqaind 
their  very  serious  consideration.  '<  In  this  case,  as  in  most  others  of  the  kind,  the 
work  was  originally  undertaken  on  a  contract  for  a  fixed  sum.  A  person  intending 
to  make  alterations  of  this  nature,  generally  consults  the  person  whom  he  intends  ts 
employ,  and  ascertains  from  him  we  expense  of  the  undertaking ;  and  it  will  veiy 
frequently  depend  on  this  estimate,  whether  he  proceeds  or  not.  It  is  therefcnre  a 
ereat  haraship  upon  him,  if  he  is  to  lose  the  protection  of  this  estimate,  unkes  hft 
Silly  understands  that  such  consequences  will  follow,  and  assents  to  them.  Is 
many  cases,  he  will  be  completely  ignorant  whether  the  particular  alterations  sug- 
gested, will  produce  any  increase  of  labor  and  expenditure ;  and  I  do  not  thiok, 
that  the  mere  fact  of  assenting  to  them,  ought  to  deprive  him  of  the  protection  of 
his  contract.  Sometimes,  indeed^  the  nature  of  the  alterations  will  be  such,  thai 
he  cannot  fail  to  be  aware,  that  they  must  increase  the  expense,  and  cannot  there* 
fore  suppose  that  they  are  to  be  done  for  the  contract  price.  But  where  the 
departures  from  the  original  scheme  are  not  of  that  character,  I  think  the  juij 
would  do  wisely  in  considering,  that  a  party  does  not  abandon  the  security  of  Im 
contract,  by  consenting  that  such  alterations  shall  be  made,  unless  he  is  aJao 
informed,  at  the  time  of  the  consent,  that  the  efiect  of  the  alteration  will  be  id 
increase  the  expense  of  the  work.  In  the  present  case,  it  is  not  pretended  that 
any  such  caution  was  nven ;  and  it  does  not  appear  to  me,  that  any  of  the  altera- 
tions, except  that  of  the  window,  (the  additional  costs  of  which  the  money  paid  ia 
enough  to  cover,)  were  of  such  a  nature,  as  necessarily  to  import  an  increase  of 
expense.  The  question,  however,  is  entirely  for.  tho  juiy;  and  it  is  of  great 
importance,  from  the  frequency  of  such  cases,  that  they  should  adopt  a  contet 
principle  in  its  decision."    The  verdict  was  for  the  defendant 

The  subject  has  also  received  the  consideration  of  the  supreme  court  of  Pena»-< 
sylvania,  in  Miller  v,  McCaffrey,  9  Barr  245.  There,  the  defendants,  who  were  fStm 
building  committee  of  a  congregation,  had  entered  into  a  contract  with  the  plaintiff 
for  the  erection  of  a  church  edifice,  according  to  a  designated  plan,  and  at  a  fixed! 
price.  The  contract  contained  the  following  stipulation :  "  At  any  time  during  tl» 
progress  of  the  building,  the  committee  reserves  the  right  to  direct  any  alteratm 
or  variation  from  the  original  plan,  so  as  not  to  vary  therefrom  in  any  very  essenliill 
manner,  or  to  cause  anv  matenal  extra  expense  to  the  building ;  but  any  alteratioi.. 
suggested  by  them  shaU  be  made,  and  the  expense,  if  any,  shall  be  agreed  upon  9k' 
the  time ;  but  no  extras  shall  be  allowed,  under  any  pretext  whatever." 

The  action  was  brought  for  extra  work  done  upon  the  building.  The  evideooe  i 
was,  that  the  plaintiff  had  made  various  alterations  in  the  plan,  by  which  the  ooali 
of  the  building  was  incruuued.  The  price  for  one  item  only  was  agreed  upon.  Bnfci 
the  defendants  knew  of  the  alterations,  and  made  no  objections ;  and  some  of  thea 
at  least  approved  of  the  acts  of  the  plaintiff. 

The  court  held  that  the  defendants  would  not  be  liable  for  the  increased  oost  of 
the  work,  occasioned  by  such  alterations,  for  which  the  price  had  not  been  agieei 
upon  as  stipulated  in  the  contract,  except  on  proof  of  an  express  promise  to  pay  Ibr 
it.     And  KoGEBS,  J.,  delivering  the  opinion  of  the  court,  said  :  ^*  The  action  oa» 
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only  he  maintaiBed  by  clear  and  satbfactory  evidenoe  of  a  new,  distinct  and  inde- 
pendent contract  between  the  parties,  authorizing  the  alterations  in  the  original 
plan,  and  expressly  agreeing  to  pay  for  them  a  certain  fixed  price,  or  what  they 
jD»y  be  reasonably  worth.  Short  of  fnll  proof  of  these  essential  particulars,  the 
aetion  cannot  be  sustained.  It  is  obvious,  that  unless  these  principles  are  rigidly 
enforced,  it  is  worse  than  useless  to  enter  into  a  special  contract,  or  attempt  to  gaxrd 
against  impositions  sometimes  ruinous  to  the  owner."  And  after  referring  to  the 
evidence  in  the  cause,  the  learned  judge  continued :  '<  We  shall  never  be  in  want 
cf  testimony  of  the  kind  above  alluded  to ;  and  it  will  foUow  that  the  only  possible 
mode  of  escaping,  for  the  owner,  ^even  if  that  can  protect  him,)  will  be  to  absent 
hunself  alto^ther,  while  the  work  is  in  progress.  If  the  unhappy  owner  expresses 
his  satisfaction  with  the  building,  he  is  Dound  to  give  an  additional  compensation ; 
nay,  if  he  does  not  expressly  dissent,  he  is  still  in  the  same  category.  In  truth,  he 
would  be  an  unnatural  and  ill-natured  man,  who  would  not  express  satisfaction, 
when  he  observes,  that  the  builder  is  more  than  fulfilling  his  contract — that  he  is 
making  a  better  job  of  it,  in  workmanship  and  plan,  than  he  agreed  to  do.  But 
does  it  follow,  that  when  improvements  are  made,  wthout  consultation  with  the 
owner,  to  gratify  the  taste  or  laudable  vanity  of  the  contractor,  that  he  shall  be 
eompelled  to  pay  the  additional  expense,  if  any  there  be,  in  direct  opposition  to  the 
words  and  spirit  of  his  contract?  The  adoption  of  such  a  rule  would  be  particu- 
larly unjust  here.''  ''It  is  an  elementary  principle,  that  a  workman  employed  to 
do  a  job,  who  adds  extra  work  without  consulting  his  employer,  cannot  charge  for 
H.  Hart  «.  Norton,  1  McCord  22.  So,  in  Wilmot  v,  SmiUi,  3  C.  &  P.  453,  where 
the  pluntifiT  agreed  to  construct  a  printing-press,  with  a  cast-iron  bottom,  for  the 
defendant,  for  4/.  10a.,  and  he  ^mished  him  one  with  a  wrought-iron  bottom,  and 
saed  for  5/.  5a.,  it  was  held,  that  he  could  recover  but  4/.  10«.,  although  the  press 
was  better,  and  the  defendant  did  not  object  to  it,  or  offer  to  return  it  This  is  a 
ease  very  Uke  the  present,  and  rules  it/' 

V.  Forms  of  claims. 

lOBM  OF  CLAIM  BT  A  HOUSX-CARPENTK)t  AGAINST  ONE  WHO  IS  OWNXR  AKD  OONTRACTOB,  FOR 
WORK  AND  MATSaiALS  FOB  A  BUILDING. 

'     •  I     In  the Court  for  the  County  of , 

(j^jj  I  Term,  18^,  No.  — 

A.  B.,  houae-carpeoter,  of  the  county  of ,  files  this  his  claim  ibr  the  payment  of  the 

Mm  of dollars  and oenta,  against  all  that  certain story building,  con- 

taiomg  in  front feet,  and  in  depth feet,  and  the  lot  or  piece  of  ground  on  which 

the  same  is  erected,  with  the  curtilage  appurtenant  thereto,  situate  on  the side  of 

street,  at  the  distance  of feet from  the side  of street,  in  the  said 

eoanty :  the  sum  of dollars  and cents,  part  of  the  sum  claimed,  being  a  debt  con- 
tracted for  work,  vis.,  carpenter's  work ;  and  the  sum  of dollars  and cents,  the 

naidue  thereof,  being  a  debt  contracted  for  materials,  vis.,  bricks,  lime,  sand,  lumber  and 
iroomongery ;  done  and  furnished  by  the  said  A.  B.,  within  six  months  last  past,  in,  for  and 
about  the  erection  and  construction  of  said  building,  of  which  the  said  C.  D.  was  and  is  the 
owner  or  reputed  owner,  and  at  his  instance  and  request,  he  being  the  contractor,  architect 
aod  builder  thereof;  and  the  said  A.  B.  claims  to  have  a  lien  on  the  said  building  and  the 
lot  or  piece  of  ground  and  curtilage  appurtenant  to  said  building  from  the  commencement 
thereof,  for  the  sum  aforesaid,  aocordmg  to  the  act  of  assembly  in  such  case  made  and 
ptovided  ;  and  the  said  claimant  hereto  annexes  a  bill  of  particulars  of  the  amount  of  his 
^d  debt*  showing  the  nature  and  kind  of  work  done,  the  kind  and  amount  of  materials 
lixrBiahed,  and  the  time  when  the  said  work  and  materials  were  done  and  furnished. 

(Plaintiff's  bill  annexed.) 

IDKH  OF  CLAIM  FILTO  BT  A  HOUSE-CARPENTER  AGAINST  C.  B.,  OWNER,  AND  B.  F.,  CONTRACTOR, 
FOR  WORK  AND  MATERIALS  FOR  A  BUILBING. 

In  the  Court  of for  the  County  of , 

C.  D.  and  E.  F.  J  •  ^*'""»  ^^'  ^o.  -. 

A  B.,  of  the  county  of ,  house-carpenter,  files  this  his  claim  for  the  payment  of 

the  8om  of  ^—  dollars  and cents,  ^^inst  all  that  certain  — ^  stoiy  (stone,  brick 

or  frame)  building,  containing  in  front  —^^  feet,  and  in  depth feet,  and  the  lot  or 

piece  of  ground  on  which  the  same  is  erected,  with  the  curtilage  appurtenant  thereto. 


A.B.         1 
na.  y 

.  D.  andE.  F.j* 
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ritaate  on  the  ^—  side  of street,  at  the  distance  of  —  feet  from  tiie  oomer  of  — - 

street,  in  the  oounty  aforesaid ;  the  snm  of dollars  and cents,  part  of  the  snm 

claimed,  being  a  debt  contracted  for  work,  tIb.,  carpenter's  work,  Ao, ;  and  the  aom  of 

dollars  and cents,  the  residue  thereof,  being  a  debt  contracted  for  materia^ 

Tiz.,  lumber,  lime,  bricks,  ^.,  done  and  furnished  by  the  said  A.  B.,  within  six  mo&ib* 
last  past,  in,  for  and  about  the  erection  and  construction  of  the  said  bnildings,  of  which 
the  said  C.  D.  is  the  owner  or  reputed  owner,  and  the  said  E.  F.  the  architect,  builder 
and  contractor  for  the  said  work  and  materials,  at  whose  instance  and  request  theT  wm 
done  and  furnished  as  aforesaid ;  and  the  said  A.  B.  claims  to  hare  a  nen  con  ihe  sail 
buildine  and  lot  or  piece  of  ground  and  curtilafie  appurtenant  to  said  building,  from  te  ' 
time  of  its  commencement,  for  the  sum  aforesaict  according  to  the  act  of  asaembly  in  Bodk  ^ 
case  made  and  provided ;  and  said  claimant  hereto  annexes  a  bill  of  particulars  of  tib^ 
amount  of  his  said  debt,  showing  the  nature  and  kind  of  work  done,  the  kind  and  amoiiiii 
of  materials  furnished,  and  the  tmie  when  the  said  work  was  done,  and  the  said  niateriaii-^ 
furnished  as  aforesaid. 

(Plaintiff's  bill  annexed.) 

rORV  or  CLAIM  riLED  BT  A  BUCXHAKZB,  AGAINST  ONB  WHO  IS  OWHBR  AND  OONTRACTOB,  VOft- 
MATEKIAL8  rURNISHBD  VOB  TWO  OR  MORE  ^UILDINQS,  WHXRB  THB  AMOUNT  CLAIMKD    "^ 
BQUALLT  DIVIDED. 

^i^'  I     In  the Court,  for  the  County  of , 

q"j)  f  ^ Term,  186-,  No.  — . 

A.  B.,  brickmaker,  of  the  county  of  •^— ,  files  this  his  claim  for  the  payment  of  liiM 

sum  of dollars  and cents,  against  all  those certain story  brick  honseiJ 

[or  buildings]  situate  in  the of ,  in  the  couAty  aforesaid,  in street,  between 

—  and streets,  each  house  being  about feet  in  front,  on  said street,  an4^ 

in  depth feet,  and  the  lots  or  pieces  of  ground  and  curtilages  appurtenant  to  said 

buildings :  the  said  sum  of dollars  being  a  debt  contracted  for  materials :  ria.,  brick*  | 

furnished  and  provided  by  the  said  A.  B.,  within  six  months  last  past,  for  and  aboot  the 
erection  and  construction  of  the  said  buildings,  of  which  the  said  C.  D.  was  and  is  the 
ovnier,  or  reputed  owner,  and  at  his  instance  and  request,  he  being  the  oontractor, 
architect  and  builder  thereof;  and  the  amount  claimed  to  be  due  on  each  of  the  said 

buildings,  for  materials  furnished  and  provided  as  aforesaid,  is dollars  and  — — 

cents,  which  the  said  claimant  hereby  designates  accordine  to  the  act  of  assembly,  ia  | 


.such  case  made  and  provided,  and  claims  to  have  a  lien  ror  on  the  said  buildings  and 
appurtenances  from  the  commencement  of  the  same ;  and  said  claimant  hereto  annexes  ^■ 
bill  of  particulars  of  the  amount  of  his  said  debt,  showine  the  kind  and  amount  of 
materials  furnished,  and  the  time  when  said  materisJs  were  nimished  as  aforesaid. 

(Plaintiff's  bill  annexed.) 

VORM  or  CLAIM   FILED  BT  A  BRICXMAXER,  AGAINST  C.  D.,  OWNER,  AND  E.  V.,  CONTRACTOR,  B 
MATERIALS   FURNISHED  FOB  TWO  OR  MORE  BUILDINGS,    WHERE  THB  AMOUNT  CLAIMED  W^ 
EQUALLY  DIVIDED. 

\^*       I     I»  **»» ^^^  *■<>'  **>«  County  of 

C.  D.  I'e.  F.  f  T"°*'  1^'  No.  -. 

A.  B.,  brickmaker,  of  the  county  of ,  files  this  his  claim  for  the  paTinent  of  te| 

sum  of doUars  and cents,  against  all  those certain story  brick  honsei^ 

situate  in  the of ,  in  the  county  aforesaid,  at  the oomer  of and 

streets,  [or  as  the  case  may  be,]  each  house  being  about feet  in  front  on  said 

street,  and feet  in  depth  on  said street,  and  the  lots  or  pieces  o^groond 

curtilages  appurtenant  to  siud  buildin j^ :  the  said  sum  of  —  dollars  vRT- o 

being  a  debt  contracted  for  materials :  vis.,  bricks,  furnished  by  the  said  A.  B.,  within 
months  last  past,  for  and  about  the  erection  and  construction  of  the  said  building^ 
which  the  said  C.  D.  was  and  is  the  owner,  or  reputed  owner,  and  £.  F.  Uie  architee^ 
builder  and  contractor,  for  said  materials,  at  whose  instance  and  request  they  were  for- 
nished  as  aforesaid ;  and  the  amount  claimed  to  be  due  on  each  of  the  sud  buildinn  for 

the  said  materials  is  — —  dollars  and cents,  which  the  said  dumant  herebT  aesi^ 

nates  according  to  the  act  of  assembly,  in  such  case  made  and  provided,  and  claims  to 
have  a  lien  for  on  said  buildings  and  appurtenances,  from  the  commencement  of  the  same; 
and  said  claimant  hereto  annexes  a  oill  of  pi^culars  of  the  amount  of  his  said  ^Mb, 
showing  the  kind  and  amount  of  materials  furnished,  and  the  timeVhen  said  materii'^ 
were  furnished  as  aforesaid.  [Plaintiff's  bill  annexed.] 
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OT  CI.AnC  VILID  BT  A  BEICKXAUni  AGAINST  C.  D.,  OWNER,  AND  B.  r.,  CONTRACTOK,  FOK 
MAVBSIAU  FVENISHBD  lOB  TWO  OB  MOBB  BUILDINGS,  WHEBB  THB  AMOUNT  CLAIMBD  18 
¥m917AIJi.T  DITIDBD. 


^^'       )     In  the Court,  for  the  County  of - 

"D  klR  V  \  """""  Tonii,  186—,  No.—. 


C. 

A.  B^  briclmiBker,  of  the  oountj  of --^ — i  files  this  his  claim  for  the  payment  of  the 

sum  of  — «  dollars  and oents,  agunst  all  those certain  brick  houses,  situate 

m ,  in  the  oounty  aforesaid,  in  —  street,  between and streets,  and  the 

late  or  pieees  of  ground  and  curtilage  appurtenant  to  the  said  building :  being  a  debt 
eontTkeied  for  materials :  ris.,  bricks,  Ac.,  furnished  by  the  said  A.  B.,  within  dix  months 
last  past,  for  and  about  the  erection  and  construction  of  the  siud  buildings,  of  which  the 
said  C.  D.  was  and  is  the  owner,  or  reputed  owner,  and  E.  F.  the  architect,  builder  and 
oontractor,  for  said  materials,  at  whose  instance  and  reauest  they  were  furnished  as  afore- 
said :  and  the  said  A.  B.  hereby  designates  the  amount  ne  claims  to  be  due  to  him  for  the 
same  on  each  of  the  said  buildings,  as  follows :  Tii.,  on  the  northernmost  of  tne  said 

buildingat  which  is  a  three-story  [or  as  the  case  may  be]  brick  house, feet  in  front 

oa  said  -— ~  street,  by  — —  feet  in  depth,  and  the  lot  or  piece  of  eround  and  curtilage 

af^portenstnt  to  said  building,  the  sum  of—  thousand  dcdlars  and cents :  on  the 

BDuthcnunoet  of  said  buildings,  which  is  a  two-stoiy  [or  as  the  case  may  bel  brick, 

feet  in  front  on  said street,  by feet  in  depth,  and  the  lot  or  piece  or  ground  and 

eoitilajge  appurtenant  to  said  building,  the  sum  of  <• hundred  dollars  and cents, 

aoeordinff  to  the  act  of  assembly,  in  such  case  made  and  provided ;  and  claims  to  have  a 
lien  on  tEe  aaid  buildinss  and  appurtenances  for  the  same,  from  the  time  of  their  com- 
msDoement ;  and  said  cuumant  nereunto  annexes  a  bill  of  particulars  of  the  amount  of 
his  said  debt,  showing  the  kind  and  amount  of  materials  furnished,  and  the  time  when 
said  msterials  were  furnished,  as  aforesaid.  (Plaintiff's  bill  annexed.) 

lOBS  or  CLAIM  riLBD  BT  A  BBICKVAKBB  AGAINST  ONB  WHO  IS  OWNBB  AND  OONTBACTOB, 
rOB  M ATBBIAIJ  FUBNI8HBD  FOB  TWO  OB  BOBB  BUILDINGS,  WHBN  THE  AMOUNT  CLAIMED  IS 
mrEQUALLT  DITIDBD. 

^^*  1     In  the Court,  for  the  County  of , 

CD.  ]  ^®™'  ^®^'  ^^'  ""• 

A.  B.,  brickmaker,  of  the  county  of ,  files  this  his  claim  for  the  payment  o^the 

suai  of dollars  and cents,  against  all  those certain  brick  houses,  situate 

in  the of in  the  county  aforesaid,  in street,  between and streets, 

and  Uie  lots  or  pieces  of  ^und  and  curtilages  appurtenant  to  said  buildings :  being  a 
debt  contracted  for  materials :  vii.,  bricks,  fumishea  by  the  said  A.  B.,  within  six  months 
last  past,  for  and  about  the  erection  and  construction  of  the  said  buildings,  of  which  the 
Bud  C.  D.  was  and  is  the  owner,  or  reputed  owner,  and  at  his  instance  and  request,  he 
bmng  the  architect,  contractor  and  builder  thereof;  and  the  said  A.  B.  hereby  desifliiates 
the  amount  he  claims  to  be  due  for  the  same  on  each  of  the  said  buildings,  as  follows : 
TiE^  on  the  northernmost  of  the  said  buildings,  which  is  a  three-story  [or  as  the  case  may 

be]  Inick  house, feet  m  front  on  said street,  by feet  in  depth,  and  the  lot 

or  piece  of  ground  and  curtilage  appurtenant  to  said  building,  the  sum  or thousand 

dollars  and  — —  cents :  on  t&  southernmost  of  said  buildings,  which  is  a  two^tory  [or 

as  the  case  may  be]  brick, feet  in  front  on  said street,  by feet  in  depth, 

and  the  lot  or  piece  of  ground  and  curtilage  appurtenant  to  said  building,  the  sum  of 

hundred  dollars  and  ^^-  cents,  according  to  uie  act  of  assembly,  in  such  case  made  and 
prorided ;  and  claims  to  have  a  lien  on  said  building  and  appurtenances  thereto  for  the 
same,  from  the  time  of  their  commencement :  and  said  claimant  hereto  annexes  a  bill  of 
particulars  of  the  amount  of  his  said  debt,  showing  the  kind  and  amount  of  materials 
purchased,  and  the  time  when  said  materisds  were  purchased  as  aforesaid. 

(Plaintiff's  bill  annexed.) 

fOBM  or  CLAIM  riLBO  AGAINST  ONB  WHO  IS  OWNBB  AND  OONTBACTOB,  BT  A  BBICELATEB, 

FOB  WOBK. 


^^'\     In  the  Co 
CD.)  


Court  of ,  for  the  County  of , 

Term,  186-,  No.  — . 


A.  B.,  of  the  county  of ,  bricklayer,  dums,  in  his  own  right,  a  lien  for  the  pay- 
ment of  the  sum  of  —  dollars,  a^nst  all  that  certain story  brick  house,  [or  build- 
ing,] situate  [describine  the  situation  and  sixe  of  the  building]  in  the of ,  in  the 

county  aforesidd,  and  the  lot  or  piece  of  ground  and  curtilage  appurtenant  to  said  build- 
ing ;  the  said  sum  of dollars,  being  a  debt  contracted  for  work,  yis. :  bricklaying, 

kZ,  done  by  the  said  A.  B.,  within  six  months  last  past,  for  and  about  thd  erection  and 
construction  of  the  said  building,  of  which  the  said  U.  D.  was  and  is  the  owner,  or  reputed 
owner,  and  at  his  instance  and  request,  he  being  the  oontractor,  architect  and  builder 
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thereof ;  and  said  oUdmant  hereto  annexes  a  bill  of  partieiilars  of  tiie  amount  of  hii  said 
debt,  showing  the  nature  and  kind  of  work  done,  and  the  time  when  said  work  was  dooe 
as  aforesaid.  (Plaintiff's  bill  annexed  ■) 

fOBX  or  OLAIX  TUMD  A0AIN8T  0.  J>,,  OWirXl,  AND  1.  T^  COHTBACTOS,  BT  A  BBICKLATXB,  VOB 

WORK. 

^w^'         I     ^  *^* ^^^^'^  ^  ^^  Connty  of ^ 

C.  D.  i  B.  F.  f  ^*™  ^®^'  ^^-  ""' 

A.  B.,  brioklarer,  of  the  ooontj  of  — — ^  files  this  his  claim,  in  his  own  right,  for  work. 
Til. :  brioklayer's  work  done  for  and  about  the  erecting  and  oonstmoting  a  certain  ^-—^ 

story  bric^  building,  (or  all  that  certain story  brick  messuage  and  tenement,)  situate, 

to,,  (here  follows  ue  description  of  its  siso  and  situation,  or  boundaries,)  in  the of 

«— ,  in  the  county  aforesaid,  of  which  C.  D.  was  and  is  the  owner,  or  reputed  owner, 
and  E.  F.  the  arcmteet,  builder  and  contractor,  for  said  wwk.  done  by  the  said  A.  B.. 
within  six  months  last  past,  to  said  building,  at  the  instance  and  request  of  the  said  E.  F^ 
contractor.  This  claim  is  filed  as  well  aninst  said  building,  as  against  the  lot  or  piece 
of  ground  and  curtilage  appurtenant  to  &e  same ;  and  the  said  A.  B.  annexes  hereto  a 
statement  of  the  particulars  of  the  amount  of  his  said  debt,  showing  the  nature  and  kind 
of  work  done,  and  the  time  when  said  work  was  done,  as  afiNreeaid. 

(Plaintiff's  bill  annexed.) 

FORM  or  CLAIM  riUBD  BT  A  LVMBBBMAK,  AOAHTST  Omi  WHO  18  OWWBB  AHD  OOWTBACTOB,  VQK 
LUBBBB  rUBMISHBD  rOB  ONB  BUIIJ>IHO. 


A.B.] 

CD.) 


Ik  the Court  for  the  County  of  — - 

Term,  186-,  No.  — . 


A.  B.,  lumber-merchant,  of  the  county  of  — — ,  files  this  his  oUum,  for  the  payment 
of  the  sum  of dollars,  and cents,  against  all  that  certain story mes- 
suage and  tenement,  situate  in  — --,  in^  the  township  of ,  in  the  county  slbresaid,  on 

the  north  side  of road,  containing  in  front,  on  said  road, feet,  more  or  lees,  and 

in  depth  about  —^^  feet,  (or  otherwise  describing  its  situation,  boundaries,  ftc,)  and  the 
lot  or  piece  of  ground  and  curtilage  appurtenant  to  said  building ;  the  said  sum  of         . 

dollars  and cents  being  a  deot  contracted  for  materials,  ris. :  lumber  furnished  bj 

the  i^d  A.  B.,  within  six  months  last  past,  for  and  about  the  erection  and  construction 
of  the  said  building,  of  which  the  said  C.  D.  was  and  is  the  owner  or  reputed  owner,  and 
at  his  instance  andrequest,  he  being  the  contractor,  architect  and  builder  thereof;  and 

the  said  A.  B.  claims  to  have  a  lien  Tor  the  aforesaid  sum  of dollars  and cents, 

on  the  said  building,  and  lot  or  piece  of  ground  and  curtilage  appurtenant  thereto,  from 
its  commencement,  according  to  the  act  of  assembly  in  such  case  made  and  provided ; 
and  the  said  claimant  hereto  annexes  a  bill  of  particulars  of  the  amount  of  the  said  debt, 
showing  the  kind  and  amount  of  materials  furnished,  and  the  time  when  said  materials 
were  furnished. 

(Plaintirs  bill  annexed.) 

rOBM  or  CLAIM  riLBD  BT  A  LVMBBBMAN,  AOAIirST  C.  B.,  OWKBB,  AND  B.  r.,  OOHTBACTOB.  FOB 
LUMBBB  rUBNISHBD  rOB  ONB  BUILDING. 

^w^*  *       I     In  the Court  for  the  County  of ^ 

C.  D.  i  B.  F.  j  ^^™  ^^^»  ^^'  "^ 

A.  B.,  lumber-merchant,  of  the  county  of ,  files  this  his  cldm  for  the  payment  of 

the  sum  of dollars  and •  cents,  against  all  that  certain story messuace 

and  tenement,  situate  in ,  in  the  township  of  — ,  in  the  county  aforeeaid,  on  the 

south  side  of  the road,  containing  in  front,  on  said  road, feet,  more  or  less,  and 

in  depth  about feet,  and  the  lot  or  piece  of  ground  and  curtilage  appurtenant  to  said 

buildmg ;  the  said  sum  of  — —  dollars  and cents  bein^  a  debt  contracted  for  mate- 
rials, to  wit,  lumber  furnished  by  the  said  A.  B.,  within  six  months  last  past,  for  and 
about  the  erection  and  construction  of  the  said  building,  of  which  the  said  C,  D.  was  and 
is  the  owner,  or  reputed  owner,  and  the  said  E.  F.  the  architect,  builder  and  contractor 
for  said  materials,  at  whose  instance  and  request  they  were  furnished  and  prorided,  as 
aforesaid ;  and  the  sud  A.  B.  claims  to  have  a  lien  for  the  aforesaid  sum,  in  the  said 
building,  and  lot  or  piece  of  ground  and  curtilage  appurtenant  to  smd  building  from  the 
commencement  of  the  same,  according  to  the  act  of  assembly  in  such  case  made  and 
provided ;  and  said  claimant  hereto  annexes  a  bill  of  particulars  of  the  amount  of  the 
said  debt,  showing  the  kind  and  amount  of  materials  furnished,  and  the  time  when  said 
materials  were  furnished. 

(PUmtiff's  im  annexed.) 
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IWUf  or  CLAIM  riLBD  BT  LUMBBB-MBECHANTS,  (PABTNBBS,)  AGAINST  ONB  WHO  18  OWNER  AND 
ODNTEACTOE,  TOE  LUMBEE  FUENISHBB  BOB  TWO  OB  MOBB  BUILDINGS,  WHBEB  THE  AMOUNT 
CLAIMBD  IS  BQUALLT  DIVIDED. 

A.  B.  End  C.  D.,  merchaots  in  oopar^ 

Ik  the Court,  for  the  County  of  ^-^^^ 

Term,  186-,  Nci  — . 


nemhip,  trading  under  the  ilrm  of 
A  B.  Jb  Co. 


E.  P. 

A.  B.  and  C.  D.,  lamber-merohants  in  oopartnership,  trading  under  the  firm  of  A.  B.  db 

Co.,  of  the  county  of ,  file  this  their  claim,  for  the  payment  of  the  sum  of  —  dollars 

aad cents,  against  ail  those certun story  ^—  houses,  situate  in  the 

of ,  in  the  county  aforesaid,  in street,  between and streets,  each  house 

being  about feet  in  front  on  said street,  and  in  depth  about feet,  and  the 

lots  or  pieces  of  ground  and  curtilages  appurtenant  to  said  buildings ;  the  said  sum  of 

—  doUan  and cents  being  a  debt  contracted  for  materials,  vii. :  lumber  found, 

furnished  and  provided  by  the  said  A.  B.  and  C.  D.,  within  six  months  last  past,  for  and 
about  the  erection  and  construction  of  the  said  buildings,  of  which  the  said  £.  F.  was  and 
is  the  owner,  or  reputed  owner,  and  at  his  instance  and  request,  he  being  the  contractor, 
architect  and  builder  thereof;  and  the  amount  claimed  to  be  dne  on  each  of  the  said  build- 
ing for  materials  found,  furnished  and  provided,  as  aforesaid,  is dollars  and 

cents,  which  the  said  dumants  hereby  aesignate,  according  to  the  act  of  assembly  in 
such  case  made  and  provided,  and  claim  to  have  a  lien  for  on  said  buildings  and  appurte- 
Banees,  from  the  commencement  of  the  same ;  and  said  claimants  hereto  annex  a  bill  of 
tturticiUars  of  the  amount  of  their  said  debt,  showing  the  kind  and  amount  of  materials 
mnuBhed,  and  the  time  when  the  said  materials  were  furnished,  as  aforesaid. 

(Plaintiff's  bill  annexed.) 


BSEM  OF  CLAIM  FILED  BT  LUMBEBMBN,  ( PABTNBBS,)  AGAINST  B.  F.,  THE  OWNEB,  OE  BBFUTED 
OWNKE,  AND  O.  H.,  OONTEACTOB,  FOE  LUMBEE  FUENISHED  FOB  TWO  OB  MOBB  BUILDINGS, 
WHEEE  THE  AMOUNT  CLAIMED  IS  BQUALLT  DIVIDED. 

A.  B.  and  C.  D.,  lumber-merchanto  in  ' 
copartnership,  &c.  (see  last  form,) 

E.  F.  and  G.  H. 


In  the Court,  for  the  County  of , 

Term  186-,  No.  — . 


A.  B.  and  C.  D.,  lumber-merchanto,  Ac.,  &c.,  [as  per  last  form,]  of  the  county  of ^ 

file  this  their  claim  for  the  payment  of dollars  and cents,  against  all  tnose  — - 

esrtun story houses,  situate  in  the of ,  in  the  county  aforesaid,  between 

_  and streets,  in street,  each  house  being  about feet  in  front  on  said 

— ^  street,  and feet  in  depth,  and  the  loto  or  pieces  of  ground  and  curtilages  appur- 
tenant to  said  buildings:  the  said  sum  of dollars  and  -- —  cents,  being  a  debt  con- 
tracted for  materials,  vis. :  lumber  found,  furnished  and  provided,  within  six  months  last 
past,  by  the  said  A.  6.  and  C.  D.,  for  and  about  the  erection  and  construction  of  the  said 
bnildinffs,  of  which  the  said  E.  F.  was  and  is  the  owner,  or  reputed  owner,  and  the  said 
G.  H.  the  architect,  builder  and  contractor  for  said  materials,  at  whose  instance  and 
reoueet  they  were  found,  furnished  and  provided,  as  aforesaid ;  and  the  amount  claimed 

to  be  due  on  each  of  the  said  buildines  tor  the  said  materials,  is dollars  and  — — 

cents,  which  the  said  claimanto  hereby  designate,  according  to  the  act  of  assembly,  in 
such  case  made  and  provided,  and  claim  to  have  a  lien  for  on  said  buildingi  and  appur- 
tenances from  the  commencement  of  the  same ;  and  said  claimanto  hereto  annex  a  bill 
of  particalars  of  the  amount  of  their  said  debt,  showing  the  kind  and  amount  of  materials 
furaiahed,  and  the  time  when  said  materials  wsre  furnished,  as  aforesaid. 

(Plaintiff's  bill  annexed.) 


fOEM  OF  CLAIM  FILED  BT  LUMBBB-MBBCHANTS,  (PAETNXES,)  AGAINST  ONB  WHO  IS  OWNBE  AND 
OONTEACTOB,  FOE  LUMBEE  FUENISHED  FOE  TWO  OE  MOEE  BUILDINGS,  WHERE  THE  AMOUNT 
CLAIMED  IS  UNBQUALLT  DIVIDED. 


A.  B.  and  C.  D.,  lumber-merchanto  in  * 
copartnership,  trading  under  the  firm 
of  A.  B.  &  Co, 

OS. 

E.  F. 


In  the Court,  for  the  County  of , 

Term,  186-,  No.  — . 


A.  B.  and  G.  D.,  lumber-merchanto  in  co|>artner8hip,  trading  under  the  firm  of  A.  B.  ft 

Co.,  of  the  county  of ,  file  this  their  claim  for  the  payment  of  the  sum  of dollars 

End cents,  against  all  those  certein  houses  situate  in  the of ,  in  the  county 

aforeaaid,  in street*  between and streets,  Nos.  —  and  — ,  and  the  loto  or 
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pieoM  of  j^roQiid  and  enrtflagw  ^muitenant  to  nid  boildingB ;  being  a  debt  oontracted 
ror  matenals,  to  wit,  lamber  ftuniuied  bj  the  said  A.  B.  asd  C.  D^  within  six  months 
last  past,  for  asd  aboat  the  erection  and  eonstmction  of  the  laid  bnildings,  of  whieh  the 
said  E.  F.  was  and  is  the  owner,  or  reputed  owner,  asd  at  his  instance  and  reqoeet,  he 
being  the  architect,  oontraotor  and  builder  thereof:  and  the  said  A.  B.  and  C.  D.  hereby 
designate  the  amount  thej  daim  to  be  doe  to  them  for  the  same,  on  each  of  the  said 
buildings,  as  follows,  Tis. :  <m  the  northernmost  of  the  said  buildings,  which  b  a  three- 

Btorjr  (or  as  the  case  may  be)  brie    house, feet  in  front  on  said street,  hj 

feet  in  depth,  and  the  lot  or  piece  of  ground  and  curtilage  appurtenant  to  said  building, 
the  sum  of -^—  thousand  dollars  asd  —^  cents:  on  the  soutnemmost  of  Mid  buildings, 

which  is  a  two-story  (or  as  the  case  may  be)  brick, feet  in  front  on  said street, 

by •  feet  in  depth,  and  the  lot  or  piece  of  ground  and  curtilage  appiirtenant  to  said 

building,  the  sum  of  ^—  hundred  dollars  and cents,  aooordine  to  the  act  of  aoeembly 

in  such  case  made  and  proTided,  and  claim  to  hare  a  lien  on  said  buildings  asd  appart»- 
nances  thereto  br  the  sum  aforesaid,  from  the  time  of  their  oommoicement :  and  the  said 
claimants  hereto  annex  a  bill  of  particulars  of  the  amount  of  their  said  debt,  showing  the 
kind  and  amount  of  materials  furnished,  and  the  time  when  said  materials  were  fumisned, 
as  aforesaid. 

(Plaintiiii'  biU  annexed.) 

lORM  or  CLAIM  PILBD  BT  LmfSBB-MBBCHAirTS,  (PABTMBBt,)  AGAIKST  B.  P.,  OWVIB,  AlTD  O.  B«, 
OOHTaACTOR,  VOa  LUMBBE  FVEMUBBD  FOB  TWO  OB  MOBB  BITILDIXOS,  WHBBB  THB  AMOUirT 
OLAIMBD  IS  UNBQUALLT  DIYIDBD. 

A.B.andC.D.,lumber.merchants,&c.  )      j^^^ Court,  for  the  County  of . 

E.P.andG.H.  j  Term,  18^-,  No. -. 

A.  B.  and  C.  D.,  lumber-merchants,  &o.,  /be,  (as  per  last  form,)  file  this  claim  for  the 
payment  of  the  sum  of  — ^  doUars  and  -^—  oents,  against  all  those  —  certain  boosee 

situate  in ,  in  the  county  <^ ,  aforesaid,  in street,  between and 

prreets,  and  the  lots  or  pieces  of  ptiund  and  curtilages  appurtenant  to  said  buildings : 
being  a  debt  contracted  for  materials,  to  wit:  lumber  fumisned  by  the  said  A.  B.  and  O. 
D.,  within  six  months  last  past,  for  and  about  the  erection  and  construction  of  the  said 
buildioffs,  of  which  the  said  E.  F.  was  asd  is  the  owner,  or  reputed  owner,  and  the  said 
0.  H.  the  architect,  builder  and  contractor,  for  the  said  materials,  at  whose  instance  and 
request  they  were  furnished,  as  aforesaid ;  and  the  said  A.  B.  and  C.  D.  hereby  designate 
the  amount  they  claim  to  be  due  to  them  for  the  said  materials  on  each  of  the  said  build- 
ing as  follows,  yis. :  in  the  northernmost  of  the  said  buildings,  which  is  a story 

bnck-  house, feet  in  front  on  said street,  by feet  in  depth,  and  the  lot  or 

Siece  of  ground  and  curtilage  appurtenant  to  said  building,  the  sum  of thousand 
ollars  and cents :  on  £e  southernmost  of  the  said  buiidines,  which  is  a story 

fnme  tenement, feet  in  front  on  said street,  by feet  in  depth,  asd  the  lot 

or  piece  of  around  appurtenant  to  said  building,  the  sum  of  — ^^^-^  dollars,  according 
to  the  act  of  assembly,  in  such  case  made  and  proyided,  and  claim  to  hare  a  lien  on  the 
said  building  and  appurtenances  for  the  same,  fh>m  the  time  of  the  oommencement : 
and  said  claimants  heroto  annex  a  bill  of  particulars  of  the  amount  of  their  said  debt, 
showing  the  kind  and  aftiount  of  materiab  rumished,  and  the  time  when  the  said  mate- 
rials wero  furnished,  as  aforesud. 

(Plaintiff's  bill  annexed.) 


FOBM  or  CLAIM  AOAIIfST  A  LBA8BH0LD  INTXRBST. 

A.B. 

Iw  the  Court  of ,  for  the  County  of  ■ 

Term,  187—,  No.  — . 


va. 

C.  D.,  owner  or  reputed  owner,  and 

£.  F.,  oontraotor. 

A.  B.,  of  the of ,  files  this  his  claim  for  the  payment  of  the  sum  of 

dollars,  cents,  against  all  certain  story  building  and  lot  or 

piece  of  ground  and  curtilage  uipurtenant  theroto,  situate  (describing  it  accurately). 

The  said  sum  of being  a  debt  contracted  for at  the  request  St  the  said  C.  D. 

by  the  said  E.  F.  within  six  months  last  past,  for  and  towards  the  erection  and 
oonstruotion  of  and  on  the  credit  of,  the  said^  building^  at  the  times  and  in  the 
quantities,  in  the  annexed  bill  of  particulars  mentioned,  which  said  claimant  prays  may 
be  taken  and  considered  as  part  or  this  lien  against  said  building  of  which  the  sani  C.  D. 
tiien  was  and  now  is  the  owner  or  reputed  owner  and  the  lessee  of  the  said  lot  or 
piece  of  ground,  and  the  said  £.  F.,  contractor  for  the  erection  of  sud  building,  with 
whom  the  said  contract  was  made ;  and  the  said  A.  B.  claims  to  haye  a  lien  on  said  build- 
ing and  on  the  leasehold  interest  of  the  said  C.  D.  in  the  said  lot  or  piece  of  ground  and 
curtilage  appurtenant  theroto,  for  the  amount  of  his  Mid  claim  from  the  commencement 
of  said  buuaing,  according  to  the  act  of  assembly  in  such  case  made  and  provided. 

(Plaintiff's  bill  annexed.) 


MILK. 
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In  the  Court  of  Common  Pleas  for  the  County 
of  Philadelphia, Term.  187—  No.  — . 


IdRM  OP  CLAIM  BY  A  H0U8B-CARPBNTIR  TOR  RSPAIRS  MADl  BY  A  TENANT  WITH  THI  CONBBNT 

or  THI  LANDLORD. 

A.B. 

C.  D.,  owner  or  reputed  owner,  and 
£.  F.,  lessee  and  contractor. 
A.  B.,  of  the  city  of  Philadelphia,  house-carpenter,  files  this  his  claim  for  the  payment 

of  the  Bum  of dollars cents,  against  all  that  certain  three  story  brick  awelling- 

boose  and  lot  or  piece  of  ground  and  curtilage  appurtenant  thereto,  situate  on  the  — - — 

side  of street,  between and  —  streets.  No.  — ,  in  the ward  of  the  city 

of  Philadelphia,  containing  in  front  on  said street feet,  and  in  depth feet, 

the  said  sum  of  money  being  a  debt  contracted  for  work  done  and  materials  furnished,  to 
wit,  carnenter  work  done  and  lumber,  nails,  &e.,  furnished  by  the  said  A.  B.  within  six 

months  last  past,  to  wit,  between  the  —  day  of 1869  and  the day  of  — • 

1870,  in  and  about  the  repairing  of  the  said  building,  of  which  the  said  C.  D.  was  and  is 
the  owner  or  reputed  owner,  and  the  said  £.  F.  was  and  is  the  lessee  or  tenant  and  the 
contractor  with  whom  the  contract  of  the  said  A.  B.  was  made,  and  at  whose  request  the 
said  work  was  done  and  the  said  materials  furnished  as  aforesaid ;  and  the  sai^  A.  B. 
hereto  annexes  a  detailed  statement  or  bill  of  particulars  exhibiting  the  amount  or  sum 
due,  the  nature  or  kind  of  the  work  done,  the  kind  and  amount  of  the  materials  furnished, 
and  the  time  when  the  said  work  was  done  and  materials  furnished.  And  he  also  an- 
nexes a  copy  of  the  consent  in  writing  of  the  said  0.  D.  for  the  making  of  the  said 
repairs  by  the  said  E.  F.,  the  lessee :  and  he  claims  to  hare  a  lien  on  said  Duilding  and 
the  curtiiace  appurtenant  thereto,  tor  the  amount  of  his  said  claim,  from  the  time  of 
iUing  tiiis  claim,  according  to  the  act  of  assembly  in  such  case  made  and  provided. 

[PUintif 's  bill  annexed.] 


i^ilh. 

The  act  of  20  April  1869  empowers  the  coancils  of  cities  and  boroughs  to  pro- 
Tide  for  the  inspection  of  milk,  under  such  rules  and  regulations  as  will  protect  the 
people  from  adulteration  and  dilution  of  the  same.     Purd.  1578. 

And  the  act  of  14  April  1870  provides  that,  in  the  counties  of  Erie,  Crawford 
and  McKean,  whoever  shall  knowingly  sell,  supply  or  bring  to  be  manufactured 
to  any  cheese  manufactory  in  this  state,  any  milk  diluted  with  water,  or  in  any 
way  adulterated,  or  milk  from  which  any  cream  has  been  taken,  or  milk  commonly 
known  as  skimmed  milk,  or  whoever  shaJl  keep  back  any  part  of  the  milk  known 
as  strippingSy  or  whoever  shall  knowingly  bring  or  supply  milk  to  any  cheese  manu- 
fiwtoiy  that  is  tainted,  or  partly  sour,  from  want  of  proper  care  in  keeping  pails, 
atrainers  or  anv  vessels  in  which  said  milk  is  kept,  clean  and  sweet,  after  being 
notified  of  such  taint  or  carelessness,  or  any  cheese  manufacturer  who  shall  know- 
ingly use,  or  direct  any  of  his  employees  to  use,  for  his  or  their  individual  benefit, 
any  creani  from  the  milk  brought  to  said  cheese  manufacturer,  without  the  consent 
of  all  the  owners  thereof,  shall,  for  each  and  every  ofience,  forfeit  and  pay  a  sum 
not  less  than  twenty-five  dollars  nor  more  than  one  hundred  dollars,  with  costs  of 
suit,  to  be  sued  for  in  any  court  of  competent  jurisdiction,  for  the  benefit  of  the 
person  or  persons,  firm  or  association  or  corporation,  or  their  assigns,  upon  whom 
mch  fraud  shall  be  committed.     P.  L.  1176. 
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MilhBams. 


I.  Statutory  proTisioiiB.  II.  Judicial  decisions. 

L  Act  23  March  1803.  Puid.  743. 

Sect.  3.  If  the  owner  or  owners  of  any  rail,  boat  or  other  vessel,  or  other  per- 
0on  having  the  charge  thereof,  shall  be  obstructed,  or  suffer  damage,  or  shall  be 
delayed  in  his  or  their  passage  on  any  stream  within  the  jurisdiction  of  this  com- 
monwealth, that  now  is,  or  hereafter  may  be,  declared  a  public  highway,  by  any  dam 
or  dams  as  aforesaid,  or  fish-dam  or  other  device  whatsoever,  made  or  erected  in  &nj 
stream,  which  was  declared  by  law  to  be  a  public  stream  or  highway,  within  the 
jurisdiction  of  this  commonwealth,  before  the  time  the  damage  actually  happened, 
it  shall  be  the  duty  of  any  justice  of  the  peace  of  the  county  where  such  dam  or 
dams  as  aforesaid,  or  fish-dams,  or  other  device,  is  or  are  made  or  erected,  on  appli- 
cation of  the  owner  or  owners  of  the  raft,  boat  or  other  vessel  or  of  the  perms 
having  the  charge  thereof,  to  cause  the  owner  of  such  dam  or  dams,  or  other  device, 
forthwith  to  appear  before  him,  the  said  justice :  and  if,  on  ihA  appearance  of  the 
said  owner,  the  parties  cannot  agree  in  respect  to  the  damaee  alleged  to  be  done,  or 
in  the  choice  of  referees  to  determine  the  same,  it  shall  be  the  duty  of  the  said 
justice  forthwith  to  appoint  three  disinterested  persons,  whose  duty  it  shall  be  to 
view  the  injury  so  sustained,  and  inquire  into  tne  loss  occasioned  by  delay,  tod 
make  an  estimate  thereof,  on  oath  or  affirmation,  if  such  oath  or  affirmation  is 
required  by  either  of  the  parties ;  and  it  shall  be  the  duty  of  such  justice  of  the 
peace  forthwith  to  award  judgment,  and  issue  execution  in  a  summary  manner,  for 
the  amount,  with  costs  of  suit :  Provided^  however^  that  the  siud  damages,  so  to  be 
recovered,  do  not  in  the  whole  exceed  the  sum  of  fifty  dollars ;  but  if  damages 
shall  be  alleged  to  a  greater  amount  than  fifty  dollars,  the  same  may  be  sued  for 
and  recovered  in  the  court  of  common  pleas  of  the  county  wherein  the  said  damages 
shall  have  been  sustained :  And  provided  also^  that  appeals  shall  be  allowed  frim 
the  judgment  of  the  justice  of  the  peace,  given  for  damages  as  aforesadd,  to  tiie 
court  of  common  pleas,  as  in  other  cases. 

n.  The  erection  of  a  dam  which  causes  the  formation  of  an  obetraction  in  the 
stream  below,  subjects  him  who  erected  or  maintains  it  to  any  damage  whieh  such 
obstruction  may  occasion  to  a  navigator.   4  W.  437. 

In  an  action  for  obstructing  a  stream  made  navigable  by  law,  if  it  appear  that 
the  injury  to  the  plaintiff  arose  from  causes  which  might  have  been  foreseen,  such 
as  ordinary  periodical  freshets,  or  the  collection  of  ice,  he,  whose  superstructure  v 
the  immediate  cause  of  the  mischief,  will  be  liable  to  damages ;  but  if  the  injiuj 
be  occasioned  by  an  act  of  Providence,  which  could  not  have  been  anticipated,  th^ 
defendant  will  not  be  liable.   9  W.  119. 

Persons  passing  such  dams  are  required  to  use  ordinary  care,  diligence  and  skill; 
bnt  where  these  are  u»ed,  and  the  dam  is  such  an  obstruction  as  to  occasion  loss  to 
those  attempting  its  passage,  the  one  erecting  or  maintaining  it  must  answer  in 
damages,  no  matter  what  was  the  stage  of  the  water  at  the  time  of  passing  it  3 
J.  81.    See  7  P.  F.  Sm.  487. 

The  term  "  raft,"  used  in  this  act,  is  applicable  to  a  number  of  logs,  not  fastened 
together,  but  floated  in  the  stream  contiguous  to  each  other.   3  H.  9. 
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HHisfeasance. 


Misfeasance  is  the  improper  performance  of  some  act  which  might  lawfully  be 
done.  1  Chit.  PI.  135. 

An  action  on  the  case  lies  against  an  officer  for  maliciously  executing  process  in 
an  oppressive  and  unreasonable  manner,  with  intent  to  vez^  harass  and  oppress  the 
party.   5  Johns.  125. 

As  where  a  constable,  having  a  warrant  against  the  plaintiff  for  a  military  fine, 
lefiised  to  take  property  tendered  by  him,  but  took  and  sold  his  horse,  with  the 
afowed  intent  of  hurting  his  feelings,  and  otherwise  vexing  him.   Ibid. 

An  action  on  the  case  lies  against  a  justice  of  the  peace  for  a  false  return  to  a 
certiorari  brought  to  reverse  his  judgment,  notwithstanding  the  judgment  was 
iffirmed  by  default  of  plaintiff  in  error.    14  Johns.  195.   2  D.  114. 

No  action  lies  at  the  suit  of  an  individual  against  a  public  officer  for  misbehavior 
in  office,  neither  for  misfeasance  nor  non-performance,  unless  the  plaintiff  can  show  a 
special  damage  peculiar  to  himself.    19  Johns.  223. 

No  action  lies  for  merely  bringing  a  suit  without  sufficient  ground.  10 
Johns.  156. 

An  action  lies  against  an  innkeeper  for  goods  lost  or  stolen  out  of  his  inn,  ?rithout 
proving  negligence.   14  Johns.  175. 


iHoneg. 


Owrreni  and  lawful  money  are  synonymou$.   1  D.  126. 

The  word  specie  is  synonymous  with  gold  and  tUver,  real  efficient  maneyy  tolid 
coin,  or  currerU  money.  4  i .  95. 

When  foreign  money  b  the  object  of  the  suit,  the  settled  rule  is,  that  the 
nine  must  be  fixed  according  to  the  rate  of  exchange  at  the  time  of  trial.  5  S. 
4R.48. 

A  payment  in  current  bank  notes  discharges  the  debt,  although,  in  consequence 
of  the  previous  failure  of  the  bank,  of  which  both  parties  were  ignorant,  the  notes 
were  of  no  value  at  the  time  of  payment.   1  W.  &  S.  92. 

K  a  payment  or  receipt  of  monev,  in  coins  or  bank  notes,  be  proved,  wthout 
showine  of  what  denomination,  it  will  be  presumed  that  the  coins  or  bank  notes 
were  of  the  lowest  denomination  in  circulation.  2  Greenl.  Ev.  §  129  a. 
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Name* 

I.  How  names  of  perBons  may  be  changed.        11.  Judicial  decisions  and  antiiorilies. 

L  Act  9  April  1852.  Purd.  753. 

Sect.  1.  It  shall  be  lawful  for  the  court  of  common  pleas  of  any  countj  of  thii 
commonwealth,  to  make  a  decree,  changing  the  name  of  any  person,  resident  in  said 
eonnty,  at  any  time  three  months  afler  being  petitioned  to  do  the  same  by  sneh 
person :  Provided^  That  notice  of  the  decree,  after  the  same  shall  be  made,  shall 
be  published  in  one  or  more  newspapers,  to  be  designated  by  the  court,  for  foar 
Buocessiye  weeks. 

Seot.  2.  Every  person  whose  name  shall  be  so  changed,  shall,  before  the  entering 
of  the  decree,  pay  to  the  prothonotary  of  said  court,  in  addition  to  the  costs  of  pub- 
lication, ten  dollars,  two  dollars  whereof  shall  be  retained  by  the  said  prothcmotaiy 
as  and  for  his  fees  in  the  matter,  and  the  remainder  shall  be  received  by  him  for 
the  use  of  the  state,  as  and  for  a  tax  upon  the  decree. 

The  act  of  15th  April  1859,  provides  that  when  the  name  of  the  parent  of  t 
minor  child  or  children,  then  under  the  care  of  such  parent,  shall  be  changed,  the 
new  name  of  such  parent  shall  thereafter  be  borne  also  by  such  minor  child  or 
children.   Purd.  753. 

II.  The  addition  of  junior  to  a  name  is  mere  description  of  the  person,  and  the 
omission  of  it  does  not  affect  or  invalidate  any  act  or  proceeding  done  by  the  same 
person.   7  Johns.  549. 

An  initial  letter  interposed  betwixt  the  Christian  and  surname  b  no  part  of  either. 
4  W.  829.      • 

A  variance  or  mistake  in  the  names  of  parties  to  a  contract,  whether  individnab 
or  corporations,  is  not  fatal  to  their  contract,  if  there  can  be  a  sufficient  description 
of  the  parties  whereby  they  are  known.   10  Mass.  360. 

Where  two  names  have  the  same  original  derivation,  or  where  one  is  an  abbre- 
viation or  corruption  of  the  other,  but  both  are  taken  promiscuously  and  according 
to  common  use  to  be  the  same,  though  differing  in  sound,  the  use  of  one  for  the 
other  is  not  a  material  misnomer.   1  W.  G.  C.  285. 

Whether  Harry  and  Henry  are  the  same  name,  so  that  an  attainder  of  Earry 
Gordon  by  the  name  of  Henry  Gordon  is  valid,  dvbitatur.  Ibid. 

In  cases  of  pleas  of  misnomer,  questions  of  identity,  &o.,  the  change  of  the  letters 
of  a  name  which  does  not  alter  the  9ound^  is  not  a  fatal  variance,  as  Shacktpere  for 
Shaki^are,   7  8.  &  R.  479.   . 

But  in  an  indictment  for  forgery,  &c.,  which  professes  to  set  out  ui  instrument  in 
TuBc  verba,  the  change  of  a  letter  is  fatal,  though  the  word  be  idem  $onan$  [sonnd- 
ing  the  same].   Ibid. 

Identity  of  name  is  ordinarily,  but  not  always  primd  facte  evidence  of  peRontl 
identity.  Identity  of  name  is  something  from  which  an  inference  may  be  drawn, 
unless  the  name  be  a  very  common  one,  or  the  transaction  remote.  2  Barr  183.  4 
Ad.  &  Ellis  632.  2  W.  C.  0.  201.  12  Verm.  9.  4  Monr.  451.  2  P.  L.  J.  302.  2 
Am.  L.  R.  499.    27  Leg.  Int.  76. 

By  act  of  4th  May  1852,  the  several  courts  of  this  commonwealth  have  power, 
m  all  actions  brought  therein,  and  in  all  oases  of  judgments  entered  by  oonfessioii, 
'^  in  any  stage  of  the  proceedings,  to  permit  amendments,  by  changing  or  adding  the 
name  or  names  of  any  party,  plaintiff  or  defendant,  whenever  it  shall  appear  to  them 
that  a  mistake  or  omission  has  been  made  in  the  name  or  names  of  any  such  party." 
Purd.  47. 

The  act  of  27th  April  1855  provides  that  illegitimate  children  shall  take  and  be 
known  by  the  name  of  theur  mother.  Purd.  753. 
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Negliflettce. 


I.  ProTitions  of  the  Penal  Code.  negligence. 

II.  Civil   liability  for  death  caused    bj       III.  Judicial  decisioni  and  authorities. 

I.  Act  31  March  1860.  Purd.  222.  ? 

SscT.  29.  If  any  person  shall  be  maimed,  or  otherwise  injured  in  person,  or  in- 
jured in  property,  through  or  by  reason  of  the  wanton  and  furious  driving,  or 
racing,  or  by  reason  of  the  gross  negligence  or  wilful  misconduct  of  the  driver  of 
any  public  stage,  mail  coach,  coachee,  carriage  or  car,  employed  in  the  conveyance 
of  passengers;  or  through  or  by  reason  of  the  gross  negligence  or  wilful  mbconduct 
of  any  engineer  or  conductor  of  any  locomotive  engine  or  train  of  railroad  cars  or 
carriages ;  or  any  captain  or  other  officer  of  any  steamboat  employed  in  the  convey- 
ance of  passengers,  or  of  goods,  wares,  merchandise  or  produce  of  any  description; 
such  driver,  engineer,  conductor,  captain  or  officer,  shall,  on  conviction  thereof,  be 
sentenced  to  pay  a  fine  not  exceeding  five  hundred  dollars,  and  undergo  an  im- 
prisonment, by  separate  or  solitary  confinement,  or  by  simple  imprisonment,  not 
exceeding  five  years :  Provided,  That  the  provisions  of  this  act  shall  not  interfere 
with  the  civil  remedies  against  the  proprietors  and  others,  to  which  the  injured 
party  may  by  law  be  now  entitled. 

Act  23  March  1865.  Purd.  1410. 

SfiOT.  1.  If  any  person  or  persons  in  the  service  or  employ  of  a  railroad  or  other 
transportation  company,  doing  business  in  this  state,  shall  refuse  or  neglect  to  obey 
any  rule  or  regulation  of  such  company,  or,  by  reason  of  negligence  or  wilful  mis- 
conduct, shall  fail  to  observe  any  precaution  or  rule,  which  it  was  his  duty  to  obey 
and  observe,  and  injury  or  death  to  any  person  or  persons  shall  thereby  result,  such 
person  or  persons  so  offending  shall  be  deemed  guilty  of  a  misdemeanor,  and  on 
conviction  thereof  shall  be  sentenced  to  pay  a  fine  not  exceeding  five  thousand  dol- 
lars, and  to  undergo  an  imprisonment  in  the  county  jail,  or  in  the  state  penitentiary, 
not  exceeding  five  years :  (a)  Provided,  That  nothing  in  this  act  shall  be  construed 
to  be  a  bar  to  a  trial  and  conviction  for  any  other  or  higher  offence,  or  to  relieve  such 
person  or  persons  from  liability,  in  a  civil  action,  for  such  damages  as  may  have  been 
sustained. 

Sect.  2.  It  shall  be  the  duty  of  the  prosecuting  attorney  of  the  city  or  county 
where  any  such  injuries  may  have  happened,  as  soon  as  he  shall  have  notice  of  the 
same,  to  take  immediate  action  and  legal  measures  for  the  apprehension  and  arrest 
of  the  person  or  persons  who  may  be  charged  with  causing  the  injuries  as  aforesaid, 
and  to  direct  tubpoena$  to  issue  from  any  justice  of  the  peace  to  witnesses,  to  ap- 
pear and  testify  on  the  part  of  the  commonwealth  touching  such  offences  charged 
as  aforesaid,  «nd  to  prosecute  the  offenders  as  in  other  cases  of  misdemeanor :  And 
provided  farther,  That  no  conviction  of  the  employees  shall  relieve  the  company 
from  any  liability  for  any  such  injuries  or  death. 

II.  Act  15  April  1851.  Purd.  764. 

Sect.  18.  No  action  hereafter  brought  to  recover  damages  for  injuries  to  the 
person  by  negligence  or  default,  shall  abate  by  reason  of  the  death  of  the  plaintiff; 
but  the  personal  representatives  of  the  deceased  may  be  substituted  as  plaintiff, 
and  prosecute  the  suit  to  final  judgment  and  satisfaction. 

Sect.  19.  Whenever  death  shall  be  occasioned  by  unlawful  violence  or  negli- 
gence, and  no  suit  for  damages  be  brought  by  the  party  injured  during  his  or  her 
life,  the  widow  of  any  such  deceased,  or  if  there  be  no  widow,  the  personal  repre- 
sentatives, may  maintain  an  action  for  and  recover  damages  for  the  death  thus 
occasioned. 

Act  26  April  1855.  Purd.  754. 

Sect.  1.  The  persons  entitled  to  recover  damages  for  any  injury  causing  death, 
shall  be  the  husband,  widow,  children  or  parents  of  the  deceased,  and  no  other 

(a)  For  the  constraction  of  this  act,  see  27  Leg.  Int.  76.  ^ 
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relative ;  and  the  sum  recoVered  shall  go  to  them  in  the  proportion  they  would  take 
his  or  her  personal  estate  in  case  of  intestacy,  and  that  without  liability  to  creditors. 
Seot.  2.  The  declaration  shall  state  who  are  the  parties  entitled  in  such  action ; 
the  action  shall  be  brought  within  one  year  after  the  death,  and  not  thereafter. 

Act  4  April  1868.  Purd.  1521. 

Seot.  1.  When  any  person  shall  sustain  personal  injury  or  loss  of  life  while 
lawfully  engaged  or  employed  on  or  about  the  roads,  works,  depots  and  premises  of 
a  railroad  company,  or  in  or  about  any  train  or  car  therein  or  thereon,  of  which 
company  such  person  is  not  an  employee,  the  right  of  action  and  recovery  in  all 
such  cases  against  the  company  shall  be  such  only  as  would  exist  if  such  person 
were  an  employee  :  Provided,  That  this  section  shall  not  apply  to  passengers. 

Seot.  2.  In  ^1  actions  now  or  hereafter  instituted  against  common  carrieis,  or 
corporations  owning,  operating  or  using  a  railroad  as  a  public  highway,  whereon 
steam  or  other  motive  power  is  used^  to  recover  for  loss  and  damage  sustained  and 
arising  either  from  personal  injuries  or  loss  of  life,  and  for  which,  by  law,  such 
carrier  or  corporation  could  be  held  responsible,  only  such  compensation  for  loss 
and  damage  shall  be  recovered  as  the  evidence  shall  clearly  prove  to  have  been 
pecuniarily  suffered  or  sustained,  not  exceeding  in  case  of  personal  injury,  the 
sum  of  three  thousand  dolIars,(a)  nor  in  case  of  loss  of  life,  the  sum  of  five  thous- 
and dollars. 

m.  A  railroad  company  is  responsible  for  the  sufficiency  of  its  road,  and  it  is  only 
necessary  to  show  an  injury  to  person  or  property,  sustained  through  the  negligence 
of  the  company  or  its  officers,  to  recover.   1  J.  141. 

In  an  action  against  a  railroad  company  for  an  injury  to  a  passenger,  occasioned 
by  the  negligence  of  the  defendants  and  their  servants,  Jiddj  that  the  mere  fact  of 
the  accident  (a  collision  with  another  train)  having  occurred,  was  primd  facte  evi- 
dence of  negligence  on  the  part  of  the  defendants.  2  £ng.  L.  &  £q.  360.  15 
Jur.  299.   2  Greenl.  Ev.  §  222,  230. 

The  plaintiff  travelling  in  a  railroad  car,  permitted  his  hand  to  be  extended  ont- 
side  of  the  window,  whereby  his  arm  was  broken  in  passing  a  bridge ;  the  canier 
is  not  liable  for  the  injury  if  he  gave  timely  warning  of  the  danger,  which  the 
plaintiff  might  have  avoided.  Whether  such  warning  was  given — and  if  so,  whether 
it  was  heard  by  the  plaintiff,  is  a  matter  of  fact  for  the  jury.  To  show  such  warn- 
ing, it  is  admissible  for  the  defendant  to  prove  that  an  agent  of  the  road  had  notified 
another  passenger  of  the  danger,  who  sat  so  close  to  the  plaintiff  that  the  latter  mnat 
have  heard  the  notice.   8  Barr  479. 

In  the  case  of  excavations,  more  especially  in  public  places,  it  is  the  dutyof  thosa 
owning  or  having  them  in  charge,  so  to  guiurd  and  fence  them,  or,  at  leasts  to  give 
such  warning  notice  of  their  existence,  as  will  be  sufficient  to  prevent  others  using 
ordinary  caution  from  falling  into  them.   Bright.  E.  489.   4  H.  463. 

There  is  no  distinction  between  the  responsibility  of  an  employer  for  the  acts  of 
an  ordinary  agent  or  servant,  and  of  a  contractor  for  the  erection  of  a  building. 
Ibid.    See  2  Greenl.  Ev.  §  68,  232  a. 

When,  in  a  city,  a  horse  attached  to  a  carriage  is  found  running  on  the  side-wilk, 
to  the  injury  of  citizens,  the  law  will  presume  negligence  on  the  part  of  the  owner ; 
and  he  is  liable  in  such  case  fbr  the  carelessness  or  neglect  of  his  servant.  Bright 
R.  133.  3  H.  188. 

Under  the  act  of  26th  April  1855,  the  damages  to  be  recovered  by  the  surviving 
relations  for  an  injury  resulting  in  death,  are  confined  to  such  as  are  capable  of  a  pecu- 
niary estimate )  nothing  is  to  be  allowed  for  the  mental  sufferings  of  the  survivors, 
or  the  corporeal  sufferings  of  the  injured  party.   9  C  318. 

In  case  of  the  loss  of  a  minor  son,  the  measure  of  damages  is,  the  pecuniary  value 
of  his  services  during  his  minority.   Ibid. 

A  parent  may  recover  for  the  death  of  an  adult  son,  if  the  family  lelatioa 
be  shown  to  continue.     5  P.  F.  Sm.  499. 

The  sum  to  be  recovered  is  the  pecuniary  loss  which  the  plaintiffs  have  suffered 
from  the  death  of  their  relation )  nothing  can  be  recovered  as  a  solaiwm  for 
wounded  feelings,  or  by  way  of  vindictive  damages.  12  C.  298. 

(a)  See  25  Leg.  Int.  332. 
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Notarg  Pul>lic. 

L  Acts  of  assemblj,  extracts  from.  '    11.  Judicial  decisionfl. 

I.  Act  2  January  1815.  Purd.  759. 

Sect.  1.  The  official  acts,  protests  and  attestations  of  all  notaries  public,  (acting 
by  the  anthoritj  of  this  commonwealth,)  certified  according  to  law,  under  their  re- 
Bpective  hands  and  seals  of  office,  may  be  read  and  received  in  evidence  of  the  facts 
therein  certified,  in  all  suits  that  now  are  or  hereafter  shall  be  depending :  Pro- 
vided, that  any  party  may  be  permitted  to  contradict,  by  other  evidence,  any  such 
eeriificate. 

Act  14  December  1854.  Purd.  759. 

Sect.  1.  The  official  acts,  protests  and  attestations  of  all  notaries  public,  certified 
according  to  law,  under  their  respective  hands  and  seals  of  office,  in  respect  to  the 
dishonor  of  all  bills  and  promissory  notes,  and  of  notice  to  the  drawers,  acceptors  or 
indorsers  thereof,  may  be  received  and  read  in  evidence  as  proof  of  the  facts  therein 
stated,  in  all  suits  now  pending  or  hereafter  to  be  brought :  Provided^  That  any 
party  may  be  permitted  to  contradict,  by  other  evidence,  any  such  certificate. 

Act  10  August  1864.  Purd.  1323. 

Sect.  1.  Each  notary  public  of  this  commonwealth  shall  have  power  to  take  depo- 
sitions and  affidavits,  to  take  and  receive  the  acknowledgment  or  proof  of  all  deeds, 
conveyances,  mortgages,  or  other  instruments  of  writing,  touching  or  concerning 
any  lands,  tenements  or  hereditaments,  situate,  lying  and  being  in  any  part  of  this 
state ;  and  also  power  to  take  and  receive  the  separate  examination  of  any  feme 
covert^  touching  or  concerning  her  right  of  dower,  or  the  conveyance  of  her  estate, 
or  right  in- or  to  any  such  lands,  tenements  or  hereditaments,  as  fully,  to  all  intents 
and  purposes  whatsoever,  as  any  judge  of  the  supreme  court,  or  president  or  associate 
judge  of  any  of  tkp  Qourts  of  common  pleas,  or  any  alderman  or  justice  of  the 
peace,  within  this  ftmmonwealth ;  and  the  fees  to  be  received  by  said  notaries  pub- 
lic, shall  be  the  same  as  are  now  allowed  by  law  to  the  aldermen  and  justices  of 
the  peace  for  similar  services. 

Sect.  2.  All  acknowledgments  or  proof  of  conveyances,  mortgages  or  other  instru- 
ments of'  writing,  made  before  any  notary  public  of  this  commonwealth,  under  and 
by  virtue  of  a  supposed  authority  given  by  an  act  authorizing  notaries  public  in 
this  state,  and  in  any  state  or  territory  in  the  United  States,  to  take  acknowledg- 
ments of  deeds  and  letters  of  attorney,  and  to  confirm  acknowledgments  heretofore 
made,  approved  April  22d,  Anno  Domini  1863,  shall  be  as  valid,  to  all  intents  and 
purposes,  and  be  in  like  manner  entitled  to  be  recorded,  as  if  the  same  had  been 
duly  acknowledged  or  proven  according  to  the  previously  existing  laws  of  this 
commonwealth. 

II.  A  protest  for  non-payment  must  appear  under  a  notarial  seal.  1  D.  193. 

The  certificate  of  a  notary  public,  under  his  notarial  seal,  is  primd  facie  evi- 
dence that  the  person  signing  the  certificate  is  a  commissioned  notary.  6  S.  &  R.  484. 

A  notarial  protest  is  evidence,  under  the  act  of  1815,  of  notice  to  the  indorser 
of  a  promissory  note,  of  non-payment  by  the  maker.  6  S.  &  B.  484,  824.  4  W. 
k  S.  505.     And  see  8  Leg.  &  Ins.  Bep.  212.     9  Wr.  193. 

After  the  protest  of  a  notary  has  been  given  in  evidence  by  the  plaintiff,  in  a 
suit  against  the  indorser  of  a  promissory  note,  the  defendant  may  call  the  notary 
to  explain  the  protest,  and  even,  it  seems,  to  contradict  it.  10  S.  &  E.  377.  And 
he  may  be  compelled  to  testify  against  the  truth  of  his  certificate  of  protest.  12 
Ibid.  284. 

The  books  of  a  notary,  proved  to  have  been  regularly  kept,  are  admissible  in 
evidence,  after  his  death,  to  prove  a  demand  of  payment,  and  notice  of  non-payment 
of  a  promissory  note.     8  Wheat.  326.    20  Johns.  160.  gitizedbv^ 

A  protest  made  by  a  notary,  who  is  a  stockholder  in  the  bank,  is  not  admissible 
evidence  to  charge  the  indorser.     2  W.  141. 
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The  protest  of  a  notary  public  is  admiasible  in  evidence,  under  the  act  of  1815, 
however  insufficiently  or  defectively  the  words  may  be  stated  with  respect  to  demud 
and  notice.     The  question  of  the  sufficiency  arises  afterwards.  4  Wh.  486. 

By  the  kw  merchant,  a  notary  cannot  present  bills  for  acceptance  or  payment  bj 
a  clerk  or  deputy,  and  protest  thenj  on  his  report.  2  Bay  410.  3  Hill  63.  7N.Y 
269.   24  Texas  311 


Notice^ 

A  NOTICE,  in  legal  proceedings,  means  a  wrtUen  notice,  and  in  calculating  tiiM, 
in  all  notices,  one  day  is  to  be  taken  inclusive,  and  the  other  exclusive.  3  Johns. 
209.   2  Ibid.  261.  Bright.  R.  121. 

It  seems  that  a  verbal  notice  will  not  affect  a  party,  unless  given  to  him  in  penoo. 
2  Wh.  193. 

Where  a  rule  of  court  requires  notice  to  be  given  to  the  opposite  pariy,  notice  to 
his  attorney  is  not  sufficient.   5  S.  &  R.  352.   16  Ibid.  126. 

Where  an  act  of  assembly  requires  reasonable  notice  to  be  given  by  one  party  to 
the  other,  ten  days,  generally,  would  be  sufficient.   1  P.  R.  462. 

A  party  is  not  bound  to  produce  a  paper,  unless  the  opposite  party  has  given  him 
notice  for  that  purpose.   1  Johns.  340. 

Whatever  puts  the  party  upon  inquiry,  amounts  to  notice,  in  judgment  of  law, 
provided  the  inquiry  become  a*  duty,  as  in  case  of  purchasers  and  creditors,  and 
would  lead  to  the  knowledge  of  the  requisite  fact,  by  the  exercise  of  ordinary  dili- 
gence and  understanding.  But  notice  of  a  rumor  of  a  conveyance  or  incumbrance 
seems  not  to  be  considered  as  actual  or  implied  notice.  7  W.  261.  2  P.  17.  7  C. 
331. 

If  one,  in  the  course  of  his  business,  as  agent,  attorney  or  counsel  for  another 
obtain  knowledge  ^m  which  a  trust  would  arise,  and  afterwards  become  the  agent, 
attorney  or  'counsellor,  of  a  subsequent  purchaser,  in  an  independent  and  uncon- 
nected  transaction,  his  previous  knowledge  is  not  notice  to  such  other  person  for 
whom  he  acts.   8  W.  489.   8  C.  504. 

Constructive  notice  is  evidence  of  notice,  the  presumption  of  which  is  so  violent 
that  the  courts  will  not  allow  of  its  being  contradicted.   5  0.  154. 

Payment  of  a  judgment  to  the  nominal  plaintiff  after  actual  notice  diat  it  htt 
been  assigned  to  anoSier,  is  not  a  payment  to  the  proper  person.     And  it  is  nol 
necessary  that  direct  notice  of  the  assignment  be  given  by  the  assignee  or  his  agent: 
it  is  sufficient  if  the  information  be  given  by  circumstances,  and  in  terms  calcnkM . 
to  arrest  the  intention  of  the  debtor.   1  C.  80. 

A  notice  to  a  plaintiff  in  an  action  before  a  justice,  to  enter  satis&etion  on  the 
judgment,  may  be  properly  served  by  leaving  a  copy  with  his  wife,  at  his  dwelfiaf^ 
house.  7  C.  469. 


Nuisance 

I.  ProYisions  of  the  Penal  Code.  4.  Gaming-tables  and  lotteries. 

1.  Diflorderly  houses.  11.  Obstrnction  of  private  roads  by  raOroid 

2.  Bawdy-hottses.  companies. 

3.  Public  nuisances.  III.  Judicial  decisions. 

I.  Act  31  March  1860.  Purd.  225. 

1.  Sec.  42.  If  any  person  shall  keep  and  maintain  a  common,  iU>governed  and 
disorderly  house  or  place,  to  the  encouragement  of  idleness,  gaming,  drinking  or 
other  misbehavior,  to  the  common  nuisance  and  disturbance  of  the  neighborhood 
or  orderly  citisens,  he  or  she  shall  be  guilty  of  a  misdemeanor,  and  on  convictioBi 
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be  sentenoed  to  pay  a  fine  Dot  exceeding  five  hundred  doUars,  or  to  undergo  an 
imprisonment  not  exceeding  pne  year,  or  both,  or  either,  at  the  discretion  of  the 
court. 

2.  Sect.  43.  If  any  person  shall  keep  and  maintain  a  common  bawdy-house,  or 
place  for  the  practice  of  fornication,  or  shall  knowingly  let  or  demise  a  house,  or 
part  thereof,  to  be  so  kept,  he  or  she  shall  be  guilty  of  a  misdemeanor,  and,  on 
coDviction,  be  sentenoed  to  pay  a  fine  not  exceeding  one  thousand  dollars^  and  to 
undergo  an  imprisonment  not  exceeding  two  years. 

3.  Skct.  73.  Any  person  who  shall  erect,  set  up,  establish,  maintain,  keep  up  or 
eootinne,  or  cause  to  be  erected,  set  up,  established,  maintained,  kept  up  or  con- 
tinued, any  public  or  common  nuisance,  shall  be  guilty  of  a  misdemeanor,  and, 
on  oonviction,  shall  be  sentenced  to  pay  a  fine,  and  suffer  an  imprisonment,  or  either, 
or  both,  according  to  the  discretion  of  the  court  under  the  circumstances  of  the 
eaae ;  and  where  the  said  nuisance  shall  be  in  existence  at  the  time  of  the  conyio- 
tion  and  sentence,  it  shall  be  lawful  for  the  court,  in  its  discretion,  to  direct  either 
the  defendant  or  the  sheriff  of  the  proper  county,  at  the  expense  of  the  defendant, 
to  abate  the  same :  Provided  also,  That  all  obstructions  to  priyate  roads,  laid  out 
according  to  law,  shall  be  nuisances,  which  "would  be  nuisances  in  cases  of  obstruc- 
tions to  pnblic  roads  or  highways. 

Act  2  April  1870.   Purd.  1601. 

4.  SsCT.  1.  The  seventy-third  section  of  the  act  to  which  this  is  a  supplement 
shall  be  extended  to  apply  to  any  person  who  shall  be  legally  indicted,  in  any  court 
of  criminal  jurisdiction  within  this  commonwealth,  of  the  crime  of  keeping  or 
exhibiting  any  gaming-table,  device  or  apparatus  to  win  or  gain  money  or  other 
property  of  value,  or  of  engaging  in  gambling  for  a  livelihood,  or  of  aiding  and 
assisting  others  to  do  the  same ;  and  also  to  any  person  who  may  be  legaUy  indicted 
in  any  such  court  of  selling  tickets  or  policies  m  any  unlawful  lottery. 

II.   Act  12  April  1851.  Purd.  844. 

Sect.  2.  That  any  chartered  railroad  company  in  this  commonwealth  obstructing 
or  impeding  the  free  use  or  passage  of  any  private  road  or  crossing-place,  by  standing 
burden  cars  or  engines,  or  placing  other  obstructions  on  any  railroad,  wherever  any 
private  road  or  crossing-place  may  be  necessary  to  enable  the  occupant  or  occupants 
of  land  or  farms  to  pass  over  any  railroad  with  horses,  cows,  hogs,  sheep,  carts, 
wagons  and  implements  of  husbandry;  shall,  for  every  such  offence,  after  any 
agent  or  other  person  in  the  employment  of  any  railroad  company  shall  have 
xeoeiyed  at  least  fifteen  minutes'  verbal  notice  to  remove  burden  cars,  engines  or 
other  obstructions  from  any  private  road  or  crossing-place  that  may  pass  over  any 
Eubroad,  be  liable  for  a  penalty  of  thirty  dollars,  which  shall  be  for  the  use  of  the 
person  or  persons  aggrieved,  and  which  shall  be  recovered  before  any  justice  of  the 
peace,  in  the  same  manner  that  debts  not  exceeding  one  hundred  dollars  are  by  law 
recoverable.  And  in  all  suits  or  actions  that  may  be  brought  against  any  rauroad 
eompany  for  the  recovery  of  said  penalty  of  thirty  dollars,  the  service  of  legal  pro- 
eeas  on  any  agent  or  other  person  in  ^he  employment  of  any  railroad  company  shall 
be  as  good  and  available  in  law  as  if  made  on  tiie  president  thereof. 

m.  Nuisance,  or  annoyance,  signifies  anything  that  worketh  hurt,  inconvenience 
or  damage.  There  are  two  kinds  of  nuisances :  public  or  oommon  nuisances,  which 
aSect  the  public ;  and  private  nuisances,  which  may  be  defined  anything  done  to 
the  hurt  or  annoyance  of  the  lands,  tenements  or  hereditaments  of  another.  3  Bl. 
Com.  215. 

IT  a  man  build  his  house  so  close  to  mine  that  his  roof  overhangs  my  roof,  and 
throws  the  water  off  his  roof  upon  mine,  this  is  a  nuisance,  for  which  an  action  will 
lie.    Ibid. 

If  one  erect  a  house,  or  other  building,  so  near  to  mine  that  it  obstructs  my 
aftcient  lights  and  windows,  it  is  a  nuisance.  2  Am.  L.  J.  14.    1  P.  494. 

Xf  a  person  keep  his  hogs  or  other  noisome  animals  so  near  the  house  of  another, 
that  the  stench  of  them  incommodes  him  and  makes  the  air  unwholesome,  (Lord 
Mansfield  has  said  that "  it  is  not  necessary  that  the  smell  should  be  unwhole- 
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some ;  it  is  enough  if  it  renders  the  enjoyment  of  life  and  property  ODOomfortable," 
1  Burr.  337,)  this  is  an  injurious  nuisance,  as  it  tends  to  deprive  him  of  the  uae 
and  benefit  of  his  house.  A  like  nuisance  is,  if  one's  neighbor  sets  up  and  exer- 
cises an  offensive  trade.   3  Bl.  Com.  217. 

But  depriving  one  of  a  merb  matter  of  pleasure,  as,  of  a  fine  prospect^  by  build- 
ing a  wall,  or  the  like,  this,  as  it  abridges  nothing  really  convenient  or  neceflsaiy,  is 
no  injury  to  the  sufferer,  and  is,  therefore,  not  an  actionable  nuisance.   Ibid.  2lK. 

If  one  erect  a  house  for  smelting  lead  so  near  the  land  of  another  that  the 
vapor  and  smoke  kill  his  com  and  grass,  and  damage  his  cattle  therein,  this  is 
held  to  be  a  nuisance ;  and  by  conseauence  it  follows  that  if  one  do  any  other 
act,  in  itself  lawful,  which  yet  being  done  in  that  place  necessarily  tends  to  the 
damage  of  another's  property,  it  is  a  nuisance,  for  it  is  incumbent  on  him  to  find 
some  other  place  to  do  that  act,  and  where  it  will  be  less  offensive.  Ibid.  218.  4 
Eng.  L.  &  Eq.  15. 

It  will  be  a  nuisance,  if  life  be  made  uncomfortable  by  the  apprehension  of  dan- 
ger ;  it  has,  therefore,  been  held  to  be  a  nuisance,  a  imsdemeanori  to  keep  great 
quantities  of  gunpowder  near  dwelling-houses.   2  Str.  1167. 

Some  actions,  which  would  otherwise  be  nuisances,  may  be  justified  by  neeessitj; 
thus  a  man  may  throw  wood  into  the  street,  for  the  purpose  of  having  it  carried 
into  his  house,  and  it  may  lie  there  a  reasonable  time.   1  S.  &  R.  219. 

So,  because  building  is  necessary,  stones,  brick,  sand  and  other  materials  may  be 
placed  in  the  street,  provided  it  be  dond  in  the  most  convenient  manner.   Ibid. 

So,  a  merchant  may  have  his  goods  placed  in  the  street,  for  the  purpose  of  remov- 
ing them  to  his  store  in  a  reasonable  time,  but  he  has  no  right  to  keep  them  in  the 
street  for  the  purpose  of  selling  them  there.   Ibid. 

An  action  cannot  be  supported  for  an  obstruction  to  a  highway,  which  is  a  com- 
mon nuisance,  but  by  a  person  who  has  suffered  some  speciad  damage,   1  B.  463. 

The  erection  of  a  building  upon  a  public  square,  in  a  town  or  city,  is  a  pubfio 
nuisance,  which  may  be  abated  by  the  party  aggrieved,  so  as  it  is  done  peaoeabi/ 
and  without  any  riot.   2  W.  23.   3  Barr  202. 

A  grant  will  not  be  presumed  of  a  part  of  a  public  square  or  street,  from  the 
lapse  of  time,  so  as  to  bar  an  indictment  for  a  nuisance.    1  Wh.  469. 

If  a  person  entitled  to  raise  water  to  a  certain  height,  by  means  of  a  dam,  raise 
it  higher  than  he  is  entitled  to  do,  the  person  injured  may  reduce  the  dam  to  the 
proper  height,  but  has  not  the  right  to  demolish  it.   5  Wh.  584. 

Lapse  of  time  will  not  change  the  nature  of  a  nuisance,  because  statutes  of 
limitation  run  not  against  the  public.    7  W.  450.   7  P.  L.  J.  82. 

All  erections  of  every  kind,  adapted  to  sports  or  amusements,  having  no  useful  end, 
and  notoriously  fitted  up  and  continued  in  order  to  make  profit  for  the  owner,  are 
regarded  by  the  common  law  as  nuisances.    5  Hill  121. 

A  pig-sty,  in  a  city,  is  per  $e  a  nuisance.  7  P.  L.  J.  82.  "  There  are  some  txadci 
so  necessarily  offensive,  that  merely  carrying  them  on  within  the  limits  of  a  pops- 
lous  city,  is  in  itself  a  nuisance :  the  law  is  perfectly  well  settled  that  a  hog-pen  m 
a  city  is  a  nuisance."  Ibid.  Bright.  E.  69.  2  P.  92.  In  The  Oonunonwealth  «. 
Hutz,  Judge  Parsons  applied  the  same  doctrine  to  the  rural  districts  of  Philadel- 
phia county, — '^  The  principle  is  the  same  everywhere,"  said  the  learned  judgb 
*<  if  persons  will  locate  their  piggeries  near  a  public  road,  they  must  take  the  neces- 
sary care  to  keep  them  in  such  a  cleanly  state  as  not  to  annoy  the  passengers  along 
the  road."   Bright.  R.  85. 

It  is  a  public  nuisance,  and  indictable  at  common  law,  to  place  on  the  footway  of 
a  public  street,  a  stall  for  the  sale  of  fruit  and  confectionery,  although  the  defend* 
ant  pay  rent  to  the  owner  of  the  adjoining  premises,  for  the  use  of  so  much  of  the 
pavement  as  is  occupied  bv  him.  1  Am.  L.  J.  548.  Bright.  R.  318.  The  obstme* 
tion  of  a  highway  was  indictable  at  common  law. 

It  is  a  public  nuisance,  at  common  law,  to  stand  on  the  side-walk  of  a  pabli*'! 
street,  with  others,  and  to  hawk  about  newspapers,  to  the  annoyance  of  the  passers* 
by ;  thereby  preventing  the  transit  of  passengers,  and  their  free  entry  and  egress  to 
and  from  places  of  business.     5  Law  Rep.  222. 

One  who  lets  his  house  for  the  purpose  of  keeping  a  bawdy-house,  cannr>t  b« 
convicted  on  an  indictment  which  simply  charges  io  general  terms  the  offence  €4 
keeping  a  bawdy-house;  the  facts  must  be  specially  set  forth.     2  Am.  L.  J.  359. 
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I.  SUtntoTy  proTlsions.  III.  Fonn^  of  adminiBtering  oaths. 

n.  Judioial  deeidons  and  authorities. 

I.  Act  31  Mat  1718.  Purd.  760. 

Sect.  3.  All  and  all  manner  of  crimes  and  offences,  matters  and  causes  wBaIbo* 
erer  to  be  inquired  of,  heard,  tried  and  determined,  by  virtue  of  this  or  any  other 
act  or  law  of  this  province  or  otherwise,  shall  and  may  be  inquired  of,  heard,  tried 
and  determined  by  judges,  justices,  inijuests  and  witnesses,  qualifying  themselves 
aoeording  to  their  conscientious  persuasion  respectively,  either  by  taking  a  corporal 
bath,  or  by  the  solemn  affirmation  allowed  by  act  of  parliament  to  those  called 
Quakers  in  Great  Britain;  which  affirmation  of  such  persons  as  conscientiously 
refase  to  take  an  oath  shall  be  accounted  and  deemed,  in  the  law,  to  have  the  fiill. 
effect  of  an  oath,  in  any  case  whatsoever  in  this  province.  And  all  such  persons  as 
shall  be  convicted  of  falsely  and  corruptly  affirming  or  declaring  any  matter  or 
thing,  which  if  the  same  had  been  upon  oath,  would  by  law  amount  to  wilful  and 
corrupt  perjury,  shall  incur  the  same  penalties,  disabilities  and  forfeitures,  as  per- 
sons convicted  of  wilful  perjury. 

Act  21  March  1772.  Purd.  760. 
SsCT.  1.  All  and  all  manner  of  crimes,  offences,  matters,  causes  and  things  what- 
soeTer,  to  be  inquired  of,  heard,  tried  and  determined,  or  done  or  performed  by  vir- 
tue of  any  law  in  this  province  or  otherwise,  shall  and  may  be  inquired  of,  heard, 
tried  and  determined,  by  judges,  justices,  witnesses  and  inquest,  and  all  other  per- 
sona qualifying  themselves,  according  to  their  conscientious  persuasion  respectively, 
either  by  taking  the  solemn  affirmation,  or  any  oath  in  the  usual  and  common  form 
by  laying  the  hand  upon  and  kissing  the  book,  or  by  lifting  up  the  right  hand, 
and  pronouncing  or  assenting  to  the  following  words:  ''I,  A.  B.,  do  swear  by 
Ahnighty  God,  the  searcher  of  all  hearts,  that  I  will  ******  ^  and  that  as  1 
shall  answer  to  God  at  the  great  day."  Which  oath  so  taken  by  persons  who  con- 
seientioualv  refuse  to  take  an  oath  in  the  common  form,  shall  be  deemed  and  taken 
in  law,  to  have  the  same  effect  with  an  oath  taken  in  the  common  form. 

U.  Asa  oath  is  an  outward  pledge,  given  by  the  person  taking  it,  that  his  attestation 
or  promise  is  made  under  an  immediate  sense  of  his  responsibility  to  God.  Tyler  on 
Oaths,  15.   1  Gieenl.  £v.  §  328. 

The  administration  of  an  oath  supposes  that  a  moral  and  religious  accountability 
is  felt  to  a  Supreme  Being,  and  this  is  the  sanction  which  the  law  requires  upon 
the  conscience,  before  it  aidmits  a  person  to  testify.   5  Mason  18. 

Ail  witnesses  are  to  be  sworn  according  to  the  peculiar  ceremonies  of  their  own 
xeligiou,  or  in  such  manner  as  they  may  deem  binding  on  their  own  consciences. 
If  the  witness  be  not  of  the  Christian  religion,  the  court  [or  justice]  will  inquire  as 
to  the  form  in  which  an  oath  is  administered  in  his  own  country,  or  among  those 
of  his  ovm  faith,  and  will  impose  it  in  that  form.   1  Greenl.  Ev.  §  371. 

If,  being  a  Christian,  he  has  conscientious  scruples  against  taking  an  oath  in  the 
Qsoal  form,  he  will  be  allowed  to  make  a  solemn  religious  asseveration,  involving  a 
like  appeal  to  God  for  the  truth  of  his  testimony,  in  any  mode  which  he  shall  decUre 
to  be  binding  on  his  conscience.   Ibid. 

in.  Forms  of  administering  oaths  and  affirmations. 

FORM  or  OATH  OT  A  WITNESS  BKFORI  A  JUSTICl  BT  KISSIKO  THE  BOOK. 

Tott  do  swear,  that  the  evidence  you  shall  give,  in  the  issue  tryine  before  me,  wherein 
A.  B.  is  plaintiff,  and  G.  D.  is  defendant,  shi^  be  the  truth,  the  whole  truth,  and  nothing 
bat  the  truth:  So  help  you  God. 

OATH  OF  A  WITNESS  BT  LirTINO  UP  THE  RIGHT  HAND. 

Ton  do  swear  by  Almighty  God,  the  searcher  of  all  hearts,  that  the  evidence  you  shall 
pye,  in  the  issue  trying  before  me,  wherein  A.  B.  is  plaintiff,  and  C.  D.  is  defendanti 
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i 
Rhall  be  the  truth,  the  whole  truth,  and  nothing  bat  the  truth :  And  that  as  joa  shall  | 
answer  to  GK>d  at  the  great  day. 

AFFIRMATION  OF  A  WITNESS. 

Tou  do  solemnly,  sincerely  and  truly  declare  and  affirm,  that  the  evidence  you  shall 
give  in  the  issue  trying  before  me,  shall  be  the  truth,  the  whole  truth,  and  nothing  bat 
the  truth :  And  so  you  affirm. 

VOIR   DIRS   TO  BE    ADHINISTERBD  TO  A  WITNESS  TOUCHING  HIS  COMPETENCT  ;   OR  TO  A  PAITT 
OFFERED  TO  PROVE  HIS  OWN  BOOK  OF  ORIGINAL  ENTRIES. 

Tou  do  swear,  that  you  will  true  answers  make  to  such  questions  as  shall  be  asked  you 
tcnching  the  matter  now  before  me :  So  help  you  God. 

OATH  or  AN  INTERPRETER. 

You  do  swear,  that  you  will  truly  interpret  between  the  justice,  Uie  counsel  and  the 
witness,  in  the  issue  now  trying,  wherein  A.  B.  is  plain ti£^  and  C.  D.  is  defendant:  So 
help  you  God, 


1.  Provisions  of  the  Penal  Code.  IL  Judicial  decisions. 

I.   AoT  31  Ma&oh  1860.  Purd.  228. 

Seot.  62.  If  any  officer  of  this  commonwealth,  or  of  any  city,  borougli,  conn^ 
or  township  thereof,  shall  loan  out,  with  or  without  interest  or  retnm  therefor,  anj 
money  or  valuable  security  received  by  him,  or  which  may  be  in  his  possession,  or 
under  his  control  by  virtue  of  his  office,  he  shall  be  guilty  of  a  misdemeanor  in 
office,  and,  on  conviction,  be  sentenced  to  pay  a  fine  not  exceeding  one  thousand 
dollars,  and  undergo  an  imprisonment,  by  separate  or  solitary  confinement  at  labor, 
not  exceeding  five  years ;  and  if  still  in  office,  be  adjudged  thereafter  incapable  of 
exercising  the  same,  and  the  said  office  shall  be  forthwith  declared  vacant  by  the 
court  passing  the  sentence. 

Sect.  68.  If  any  such  officer  shall  enter  into  any  contract  or  agreement  with  aaj 
bank,  corporation  or  individual,  or  association  of  individuals,  by  which  said  officer 
is  to  derive  any  benefit,  gain  or  advantage  from  the  deposit  with  such  bank,  coipc^  ' 
ration  or  individual,  or  association,  of  any  money  or  valuable  security  held  by  hinHy 
or  which  may  be  in  his  possession,  or  under  his  control  by  virtue  of  his  said  office^ 
he  shall  be  guilty  of  a  misdemeanor,  and,  on  conviction,  be  sentenced  to  pay  a  fine 
not  exceeding  one  thousand  dollars,  and  to  undergo  an  imprisonment  not  exceeding 
one  year ;  and  if  still  in  office,  be  adjudged  thereafter  incapable  of  exercising  tbA 
same,  and  the  said  office  shall  be  forthwith  declared  vacant  by  the  court  passii^ 
sentence. 

Sect.  6*5.  If  any  state,  county,  township  or  municipal  officer  of  lihis  comnratt* 
wealth,  charged  with  the  collection,  safe  keeping,  transfer  or  disbursement  of  public 
money,  shall  convert  to  his  own  use,  in  any  way  whatsoever,  or  shall  use  by  way  of 
investment  in  any  kind  of  property  or  merchandise,  any  portion  of  the  pubfiiftJ 
money  intrusted  to  him  for  collection,  safe  keeping,  transfer  or  disbursement,  er: 
shall  prove  a  defaulter,  or  fail  to  pay  over  the  same  when  thereunto  legally  require^: 
by  the  state,  county  or  township  treasurer,  or  other  proper  officer  or  person  antho^ 
rized  to  demand  and  receive  the  same,  every  such  act  shall  be  deemed  and  adju<|gqAi 
to  be  an  embezzlement  of  so  much  of  said  money  as  shall  be  thus  taken,  converie^ 
invested,  used  or  unaccounted  for,  which  is  hereby  declared  a  misdemeanor;  um, 
every  such  officer,  and  every  person  or  persons  whomsoever  aiding  or  abetting,  mt 
being  in  any  way  accessory  to  said  act,  and  being  thereof  convicted,  shall  be 
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fenced  to  an  imprisonment,  by  separate  or  solitary  confinement  at  labor,  not  exceeu* 
ing  five  years,  and  to  pay  a  fine  equal  to  tbe  amount  of  tbe  money  embezzled. 

0ECT.  66.  It  shall  not  be  lawful  for  any  councilman,  burgess,  trustee,  manager  or 
director  of  any  corporation,  municipality  or  public  institution,  to  be  at  the  same 
time  a  treasurer,  secretary  or  other  officer,  subordinate  to  the  president  and  directors, 
who  sliall  receive  a  salary  thereirom,  or  be  the  surety  of  such  ofiieer,  nor  shall  any 
member  of  any  corporation  or  public  institution,  or  any  officer  or  agent  thereof,  be 
in  anywise  interested  in  any  contract  for  the  sale  or  furnishiug  of  any  supplies,  or 
materials  to  be  furnished  to,  or  for  the  use  of  any  corporation,  municipality  or 
public  institution  of  which  he  shall  be  a  member  or  officer,  or  for  which  he  shall  be 
an  agent,  nor  directly  nor  indirectly  interested  therein,  nor  receive  any  reward  or 
gratuity  from  any  person  interested  in  such  contract  or  sale;  and  any  person 
violating  these  provisions,  or  either  of  them,  shall  forfeit  his  membership  in  such 
corporation,  municipality  or  institution,  and  his  office  or  appointment  thereunder, 
and  shall  be  held  guilty  of  a  misdemeanor,  and,  on  conviction  thereof,  ,be  sentenced 
to  pay  a  fine  not  exceeding  five  hundred  dollars :  Provided^  That  nothing  in  this 
aeetion  contained,  shall  prevent  a  vice-president  of  any  bank  from  being  a  director 
of  such  bank,  or  of  receiving  a  salary  as  vice-president 

Skgt.  67.  Any  person  who  shall  contract  for  the  sale,  or  sell  any  supplies  or 
materials  as  aforesaid,  and  shall  cause  to  be  interested  in  any  such  contract  or  sale, 
any  member,  officer  or  agent  of  any  corporation,  municipality  or  institution,  or  give 
or  offer  to  give  any  such  person  any  reward  or  gratnity,  to  influence  him  or  them 
in  the  discharge  of  their  official  duties,  shall  not  be  capable  of  recovering  anything 
upon  any  contract  or  sale,  in  relation  to  which  he  may  have  so  practised  or  attempted 
to  practise  corruptly,  but  the  same  shall  be  void,  and  such  party  shall  be  guilty  of 
a  misdemeanor,  and,  on  conviction  thereof,  be  sentenced  to  pay  a  iix»  not  exceeding 
five  hundred  dollars. 

SsoT.  68.  If  any  officer  of  any  municipal  or  other  corporation,  not  authorized 
by  law,  shall  be  instrumental  in,  or  shall  consent  to  or  connive  at,  the  making  or 
usning  of  any  note,  bill,  check,  ticket  or  order,  intended  to  be  used  as  currency, 
he  shall  be  guilty  of  a  misdemeanor,  and,  on  conviction  thereof,  be  sentenced  to 
pay  a  fine  not  exceeding  one  thousand  dollars  for  each  ofifence,  and  to  undergo  an 
imprisonment  not  exceeding  six  months. 

II.  Officers  required  by  law  to  exercise  their  judgments  are  not  answerable 
for  mistakes  of  law,  or  mere  errors  of  judgment,  without  any  fraud  or  malice.  11 
Johns.  114.    1  South.  74. 

If  an  officer  (such  as  a  sheriff  or  constable)  having  authority  to  attach  the  goods 
1^  a  person,  (say  by  process  or  under  an  execution,)  keep  them  in  an  unsafe  place, 
«r  expose  them  to  destruction,  he  is  liable  for  the  damage  sustained.  9  Johns.  381. 

The  oppression  of  officers  in  executing  process  is  indictable.   5  Johns.  125. 

Any  officer,  civil  or  military,  may  increase  the  rigor  of  the  confinement  of  a 
pnaoner,  if  necessary  to  prevent  his  escape.  14  Johns.  235. 

Where  a  court  has  jurisdiction  of  the  action^  their  officers  are  not  responsible  for 
mron  in  theproceu.  8  B.  404.  2  Flo.  171. 

It  is  a  well  settled  principle,  that  the  acts  of  public  officers  de  facto  [in  fact]  are 
valid,  when  they  concern  the  public  or  the  rights  of  third  persons,  who  have  an 
interest  in  the  acts,  though  they  may  be  void  when  for  their  own  benefit.  2  R. 
189. 

Where  a  public  officer  seeks  to  enforce  a  legal  right  by  action,  he  must  be  able 
to  show  that  he  has  duly  qualified  himself  to  act ;  but  where  a  stranger  seeks  to 
reeoiver  from  a  public  officer  as  such,  it  is  only  necessary  for  him  to  show  that  he 
wm  an  officer  dt  facto.   5  W.  538.  Bright  E.  426: 

Public  officers  aUowing  papers  or  records  to  be  taken  from  their  offices  without 
process  or  order  of  the  court,  are  responsible,  with  their  sureties,  for  the  loss  or 
mntiUtion  of  such  documents.   9  W.  311. 

XiTcry  public  officer  can  appoint  a  deputy  to  perform  a  mere  ministerial  act.  4 
En^-  L-  &  ^-  428. 

A  public  officer  charged  with  the  appointment  of  persons  to  public  office,  may 
discuss  the  character  of  an  applicant,  without  subjecting  himself  to  a  suit  for  slander. 
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if  the  comments  did  not  originate  in  malice^  and  were  npon  the  character  and  fitoes 
of  the  applicant  for  the  office.  4  Am.  L.  J.  358.   s.  o.  1  Phik.  R.  269. 

A  hoard  of  puhlic  officers  having  held  a  meeting,  in  pursuance  of  notice  dnlj 
given,  stating  the  purpose  for  which  it  was  to  be  held,  may  transact  such  busines 
at  an  adjourned  meeting  held  for  completing  the  business  unfinished  at  the  fir^ 
meeting,  without  further  notice ;  the  originiJ  notice  in  such  case,  extends  to  all 
adjourned  meetings.   5  £ng.  L.  &  Eq.  16. 


(!^tt0tttal  lEutxit^  ;    same  Instructions  reUdive  to. 

Deyiatinq  from  the  strictness  of  that  rule  of  the  common  law  which  exclades 
the  testimony  of  a  party^  the  courts  of  Pennsylvania  have  always  received  in  en- 
deuce  the  day-book  of  the  plaintiff,  if  it  has  been  regularly  kept,  supported  by  hit 
own  oath  or  affirmation,  or  that  of  his  clerk,  or  other  agent,  by  whom  the  entiy 
was  made,  as  primd  facie  [on  the  face  of  it]  evidence  of  the  sale  and  delivery  of  goodB^ 
and  of  work  and  kbor  done  and  services  rendered.  They  however  refuse  to  reoeiW 
it  as  evidence  of  money  paid  or  money  lent.  It  is  therefore  a  matter  of  soiw 
importance  to  all  who  keep  such  books,  that  they  have  them  so  kept  as  to  be  reoeind: 
and  not  rejected  when  offered  as  evidence.  Whether  such  books,  when  offered^' 
shall  be  received  or  not,  is  a  legal  question  entirely  for  the  court,  or  justice,  as  th^ 
case  may  be,  to  determine. 

For  these  reasons,  it  is  the  interest  of  every  person  who  keeps  such  books  to  H 
acquainted  with  the  manner  of  keeping  them,  so  as  to  insure  their  admissibility 
evidence.  To  impress  these  facts  upon  the  memory  of  those  who  are  interested 
knowing  them,  we  propose  to  give  particular  and  minute  instructions  how  suflk 
books  should  be  kept.  It  is  thought  better  to  be  particular  and  minute  even  t$^ 
tediousness,  than  to  be  inaccurate  or  obscure. 

Every  storekeeper  should  provide  himself  with  a  dav-book  of  the  siie  which  he 
thinks  his  business  will  require.  On  the  covers  of  this  book,  inside  or  outside,  it 
would  be  well  to  have  written  or  printed  the  name  of  the  person  or  the  firm  to  whcA 
the  book  may  belong. 

It  should  be  kept  as  fi«e  as  possible  firom  blots;  more  especially  do  not  peniil 
erasures,  interlineations,  alterations  or  defacements  of  any  kind.  If  you  discorer 
any  error,  mistake  or  omission  in  an  original  entry,  which  requires  correetioo  ot 
addition,  do  not  erase,  deface  or  in  any  wise  alter  the  original  entry.  So  800% 
however,  as  you  discover  the  necessity  of  correcting  it^  let  it  be  done  by  making  m 
entire  new  entry^  under  date  of  the  time  at  which  it  shall  be  made,  and  as  near  tht 
original  entry  as  the  regular  entries  in  your  book  will  allow.  By  this  ooorse  of  eo*^ 
duct  you  bar  out  interlineations  and  erasures,  things  which  disfigure  and  vitzati 
original  entries,  and  are  offensive  to  the  eye  of  the  law,  if  it  can,  by  any  perBuasi(%; 
be  prevailed  upon  to  look  at  them.  Above  all  things,  let  there  be  nothing  in  dbt 
appearance  of  the  book  to  give  rise  to  suspicion  of  an  intention  to  deceive  or  impolt 
upon  the  buyer  by  anything  in  the  nature  of  fraud  or  overcharge.  The  ' 
should  follow  regularly,  day  s^r  day.  There  should  be  no  vacant  spaces.  A 
in  which  the  entries  have  been  made  regularly,  one  after  another,  always 
with  it  the  appearance  of  fair  dealing.   1  J.  249. 

The  name  or  names  of  the  persons  to  whom  the  goods  are  sold  and  delii 
should  be  distinctly  written,  and  the  dates,  year,  month  and  day,  at  the  head 
every  purchase;   then  should  follow  the  articles  sold  and  the  quantity  of 
together  with  the  price  per'piece,  per  yard,  per  lb.  or  per  gross.    The  whole  ai 
of  the  sale  should  be  carried  out  in  dollars  and  cents  on  the  right  hand  of  the 
on  which  the  entry  is  made,  in  perpendicular  columns,  which  shall  have 
ruled  for  the  purpose.     In  making  these  entries,  it  would  be  well  to  avoid  using 
of  different  shades.     Entries  made  with  inks  of  different  shades,  although  all 
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oae  date,  do  not  seem  to  the  eye  to  have  been  made  at  one  time,  and  the  idea  that 
they  were  made  at  different  times  might  insinuate  itself,  and  give  birth  to  a  suspi- 
cion of  unfairness.  This  suspicion  would  be  greatly  strengthened,  if  the  writing 
should  appear  to  have  been  made  by  different  persons,  or  if  the  prices,  or  figures, 
or  amount  carried  out,  should  be  made  with  ink  of  different  shades,  or  by  a  different 
hand,  or  at  different  times  from  the  general  entry  of  goods  sold  and  delivered.  In 
the  same  way,  and  for  pretty  much  the  same  reasons,  interlineations  or  erasures 
should  not  be  made.  The  business  of  each  day  should  be  carefully  registered  on 
the  same  day  on  which  it  is  transacted,  or,  at  furthest,  on  the  succeeding  day.  If 
longer  delayed  they  would  not  be  admitted  as  legal  evidenoe,  unless  under -very 
peculiar  circumstances. 

When  a  purchaser  at  a  store  ascertains  the  prices,  selects  the  articles  he  wants, 
and  has  them  laid  aside  to  be  sent  for  by  him,  or  to  be  forwarded  to  him  by  the 
storekeeper,  then  is  the  time  to  make  the  charge  against  the  purchaser,  inasmuch 
as  the  requirements  of  the  law,  as  to  sale  and  delivery,  are  then  fully  complied 
with ;  or  Uie  entries  may  be  made  aflber  the  goods  have  been  actually  delivered  to 
the  servant  or  other  agent  of  the  purchaser,  or  left  at  his  dwelling-house. 

When  goods  are  sold  to  be  forwarded  to  a  distant  place,  the  proper  time  to 
nake  the  entry  is  when  they  are  loaded  and  started  for  the  place  to  which  they 
were,  by  the  purchaser,  directed  to  be  sent.  If  the  purchaser  direct  the  goo& 
to  be  forwarded  by  a  particular  carrier,  or  a  particular  line,  or  bv  a  given  route, 
the  seller  should  not  only  send  the  goods  by  that  carrier,  line  and  route,  but  also 
;  be  able  to  prove  that  they  were  so  sent.  To  enable  him  to  do  this,  he  should  take 
leceipts  in  a  book  to  be  kept  for  that  purpose,  for  the  packages  of  goods  so  forwarded, 
;  and  thus  have  it  in  his  power  to  establish  the  facts,  if  required.  Letters  received 
from  purchasers  acknowledging  the  receipt  of  goods,  should  be  care^lly  filed 
away.  It  is  the  part  of  prudence  always  to  be  prepared.  The  seller  cannot  tell 
the  time  or  the  occasion,  or  the  persons  against  whom  such  proof  may  be  wanted. 

Scraps  of  paper,  alleged  to  contain  original  entries  of  goods  sold  and  delivered, 
ikhough  regularly  kept,  will  not  be  received  as  evidence.  In  the  same  way 
entries  made  in  a  book  from  scraps  of  paper,  carried  in  the  pocket  for  one  or  more 
days,  have  been  held,  by  the  court,  to  be  inadmissible. 

An  entry  of  the  sale  of  goods,  at  the  time  they  were  ordered,  but  before  they 
were  delivered^  is  not  competent  evidence  of  a  sale-  and  delivery.  Let  it  always 
be  borne  in  mind,  that  the  goods  must  not  only  be  sold,  but  also  be  delivered, 
before  a  legal  entiy  of  sale  and  delivery  can  be  made.  It  should  be  remembered, 
that  a  book  of  original  entries  is  not  evidence  of  the  delivery  of  goods  to  be  sold  on 
commission—OT  of  goods  sold  and  delivered  under  a  special  contract. 

If  the  person  charged  on  the  book  be  not  the  original  debtor,  but  one  who  assumed 
to  pay  the  debt,  or  guarantied  the  debt  of  another,  the  creditor  will  not  be  allowed 
to  prove  the  sale  and  delivery  of  the  goods  by  an  entry  in  his  books.     « 

For  work  and  labor  done.  The  law  as  laid  down  in  the  preceding  instructions 
leUtive  to  original  entries  of  the  sale  and  delivery  of  goods,  will,  it  is  believed, 
apply  with  equal  truth  and  force  to  sustain  a  claim  for  work  and  kbor  done,  or 
services  rendered,  provided  the  person  by  whom  the  work  was  done,  or  his  agent, 
shall  have  kept  it  in  the  same  strict  and  regular  way  in  which  it  would  require  to 
be  kept  to  make  it  evidence  of  the  sale  and  delivery  of  goods. 

A  person  who  works  for  another  should  always  be  able  to  prove  that  that  other 
bad  employed  him.  It  would  avail  him  nothing  to  work  and  to  prove  the  work  he 
had  done,  if  he  were  unable  to  prove  that  a  certain  person  or  persons  had  employed 
him  to  do  it  If  the  laborer  can  prove  by  whom  he  was  employed  to  do  the  work, 
iren  though  no  bargain  or  agreement  were  made  as  to  compensation,  yet  he  shall 
iMover  a  compensation  for  his  lahor.  If  A.  shall  prove  that  B.  employed  him  to 
io  a  certain  job  of  work,  the  law  will  presume  that  B.  was  to  pay  him,  and  A.,  if 
{jMipelled  to  bring  suit,  shall  have  judgment  in  his  favor  for  the  amount  usually 
laid,  where  the  work  was  done,  for  the  same  kind  and  quantity  of  work. 
I  A  person  for  whom  work  has  been  done,  cannot,  if  sued,  give  in  evidence  an 
Meonnt  kept  by  him,  of  the  pkintiff 's  work  and  labor,  but  an  account  kept  by  the 
fuwa  who  did  the  work  will  be  received  as  evidence.    The  law  is  indnl|g;ent  and 
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does  not  require  from  a  laboring  man  that  exactDess  or  fulness  of  account  whh\ 
it  requires  ^om  dealers  who  are  presumed  to  be  more  qualified  and  better  able  te 
keep  accounts  than  men  who  earn  their  daily  bread  by  the  sweat  of  their  brow.  If 
a  laborer  who  cannot  write  shall  make  a  nick  (with  a  knife)  in  a  stick,  or  a  mark  j 
with  ink,  or  a  pencil,  or  chalk,  on  pi^r,  a  board,  or  any  other  substance,  and  tab  | 
care  to  do  it  eveiy  night,  after  his  work  is  done,  so  that  he  can  produce  the  snW ! 
staoce  so  marked,  and  be  duly  qualified  that  he  made  these  marks  every  day  hi  I 
worked  for  the  individual  whom  he  sues,  such  substance  so  marked  and  proved  shili  i 
be  received  as  evidence  of  the  debt.   8  Met.  269. 

Every  mechanic  or  other  person,  who  undertakes  to  do  a  job  of  work,  is  booal 
to  do  it  in  a  workmanlike  manner,  and  if  he  does  not  so  do  it,  the  person  by  whos 
he  was  employed  may  recover  damages.  A  mechanic  having  executed  the  wok 
be  undertook  to  execute  in  a  workiumlike  manner,  if  there  be  no  special  agr» 
ment  or  custom  of  trade,  b  entitled  to  be  promptly  paid,  and  if  the  emf&j^ 
neglects  or  refuses  to  pay  him,  he  may  keep  the  article  he  had  made  or  repaint 
until  he  shall  be  paid  for  the  work  and  labor  he  has  bestowed  on  it  But  if  hi; 
delivers  the  article  to  the  employer,  he  has  no  right  to  go  and  take  it  awav,  as  flA» 
rity  for  the  payment  of  the  work  done.  K  he  does  so,  he  may  be  sued  as  a  tnii 
passer.  He  has  no  right  to  keep  a  job  as  security  for  the  payment  of  any  otUt 
work  for  which  the  same  employer  may  be  indebted  to  him. 

2%e  day'lofhortr^t  account  hook,  A  paragraph  to  make  plain  and  clear  the  whA 
ait  and  mysteiy  of  keeping  an  account  jbetween  a  day-laborer  and  his  employer  mn 
be  useful,  particularly  to  Uiat  chiss  of  men  who  stand  most  in  need  of  all  the  k^ 
which  can  be  given  them. 

Buy  two  cents  worth  of  writing-paper,  fold  it  in  the  form  of  a  book ;  with  t«| 
more  cents  buy  a  pen  and  a  little  ink.  A  pen  and  ink  is  better  than  a  pencil, 
only  because  it  speaks  plainer,  but  it  more  clearly  shows  any  interlineation  or  al 
ation.  Let  the  employer  write  at  the  banning  of  the  book  aomething  to  ih 
following  effect : 

'*  This  day,  January  Ist  1845, 1  agreed  wiih  Jacob  Faithflil  to  work  for  me 
six  months.  He  is  to  find  his  own  board  and  lodging,  and  I  am  to  pay  him  ( 
dollar  a  day." 

The  book  should  now  be  handed  back  to  Jacob,  to  keep  his  time,  which  shod 
be  done  thus.  He  should  every  night  make  a  straight  stroke,  thua  |  ,  to  si 
or  bear  witness  that  he  had  worked  the  whole  day,  for  his  employer.  This 
be  done  every  night,  on  the  same  day  after  the  work  has  been  done.  Half 
may  be  distinguished  by  a  short  mark,  thus  *  ,  and  Quarter  days  by  a  point,  tbaa 
The  making  of  these  marks  must  not  be  postponed,  neglected  or  put  off,  to  tl 
next  or  to  any  future  day  or  evening.  It  must  be  done  on  the  evening  of  the  & 
on  which  the  work  was  done.  It  would  be  well  to  have  a  regular  time  to  make  tl 
marks.  Lot  it  be  just  before  or  just  after  supper,  and  there  will  be  no  fear  of 
getting  it. 
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^Parent  anlr  efiim. 

L  Wlien  mothers  to  exercise  parental  rights.       11.  Judicial  decisions  and  authorities. 

I.   Act  4  May  1855.   Purd.  701. 

Sect.  3.  Whensoever  any  husband  or  father,  from  dmnkenness,  profligacy  or 
«dier  cause,  shall  neglect  or  refuse  to  provide  for  his  child  or  children,  the  mother 
of  such  children  shall  have  all  the  rights  and  be  entitled  to  claim,  and  be  subject  to 
ill  the  duties  reciprocally  due  between  a  father  and  his  children,  and  she  may  place 
them  at  employment  and  receive  their  earnings,  or  bind  them  to  apprenticeship 
without  the  interference  of  such  husband,  the  same  as  the  father  can  now  do  by 
kw :  Provided  always^  That  she  shall  afford  to  them  a  good  example,  and  properly 
Vacate  and  maintain  them  according  to  her  ability :  And  provided,  That  if  the 
Bother  be  of  unsuitable  character  to  be  intrusted  as  aforesaid,  or  dead,  the  proper 
eourt  may  appoint  a  guardian  of  such  children,  who  shall  perform  the  duties  afore- 
;  aud,  and  apply  the  earnings  of  such  children  for  their  maintenance  and  education. 

Sect.  6.  No  father  who  shall  have  as  aforesaid,  for  one  year  or  upwards  previous 
Id  his  death,  wilfully  neglected  or  refused  to  provide  for  his  child  or  children,  shall 
^ve  the  right  to  appoint  any  testamentary  guardian  of  him,  her  or  them,  during 
idnority. 

,  II.  The  duHiu  of  parents  to  their  children,  as  being  their  natural  guardians,  consist 
^fa  maintaining  and  educating  them  during  the  season  of  infancy  and  youth,  and  in 
ftttking  reasonable  provision  for  their  future  usefulness  and  happiness  in  life,  by  a 
I  litiiation  suited  to  ^eir  habits,  and  a  competent  provision  for  the  exigencies  of  that 
hniiiation.    2  Kent's  Com.  159. 

During  the  minority  of  the  child,  the  parent  is  absolutely  bound  to  provide  rea- 
lionably  for  his  maintenance  and  education,  and  he  may  be'  sued  for  necessaries 
l-ibmished,  and  schooling  given  to  a  child,  under  just  and  reasonable  circumstances. 
|S  Day  37.  13  Johns.  480.  But  if  willing  and  able  to  support  his  child,  he  cannot 
[]fe  made  liable  for  its  maintenance  to  one  who  has  wrongfully  withheld  it  from  him. 
[•C.50. 

[  The  father  is  bound  to  support  his  minor  children,  if  he  be  of  ability,  even  though 
fAey  have  property  of  their  own  ]  but  this  obligation,  in  such  a  case,  does  not  extend 
jtDthe  mother.  2  Mass.  415.  4  Ibid.  97.  This  is  the  rule  as  to  private  parties, 
kt  as  to  the  public,  the  obligation  of  the  surviving  mother,  if  of  sufficient  ability, 
m  maintain  her  children,  is  co-extensive  with  that  of  the  father.  17  Pitts.  L. 
W.34. 

r  The  legal  obligation  of  the  father  to  maintain  his  child  ceases  as  soon  as  the  child 
i  s  of  age,  however  wealthy  the  father  may  be,  unless  the  child  become  chargeable 
i(o  the  public  as  a  pauper.   2  Kent's  Com.  161. 

A  father  is  not  bound  by  the  contract  of  his  son,  even  for  articles  suitable  and 
necessary,  unless  an  actual  authority  be  proved,  or  the  circumstances  be  sufficient  to 
imply  one;  were  it  otherwise,  a  father  who  had  an  imprudent  son  might  be  preju- 
I  diced  towan  indefinite  extent.  What  is  necessary  for  the  child  is  lefl  to  the  discre- 
tbn  of  the  parent,  and  where  the  infant  is  sub  potettate  parentis,  [under  the  pro- 
teedon  of  the  parent,]  there  must  be  a  clear  omission  of  duty  as  to  necessaries 
before  a  third  person  can  interfere,  and  Ornish  them  and  charge  the  father.  2 
Bid.  162. 

The  right*  of  parents  result  from  their  duties.  As  they  are  bound  to  maintain 
and  educate  their  children,  the  law  has  given  them  a  right  to  such  authority,  and 
in  the  support  of  that  authority,  a  right  to  the  exercise  of  such  discipline  as  may  be 
lequisite  for  the  discharge  of  their  sacred  trust  Ibid.  169.  4  Am.  L.  J.  187.  The 
iuher  may  bind  out  his  minor  child  and  appropriate  his  wages ;  but  he  is  not  bound 
l»  do  so  for  the  benefit  of  creditors.   3  C.  220. 

It  has  been  decided,  that  a  parent  is  intrusted  with  the  rdigious,  moral  and 

literary  education  of  his  children — this  duty  gives  him  the  right  to  select  proper 

[teachers — ^and  therefore  a  minister  of  the  gospel  has  no  right  to  administer  baptism 

!ly  immersion,  against  the  express  prohibition  of  the  father,  to  a  female  of  about 
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seventeen  years  of  age,  who  was  already  baptized  according  to  the  nsage  of  tbe 
denomination  to  which  she  belonged.  •  1  P.  L.  J.  393.  Lewis'  Or.  L.  20.  Bat  it 
is  also  ruled,  that  a  father  has  no  right  to  control  or  interfere  with  the  rights  of 
conscience  of  his  minor  child,  who  has  arrived  at  the  age  of  discretion,  in  rd&tioB 
to  the -worship  of  Almighty  God.   3  P.  L.  J.  252. 

Tlie  duties  that  are  enjoined  upon  children  to  their  parents,  are  obedience  and 
assistance  during  their  own  minority,  and  gratitude  and  reverence  dunng  the  rest 
of  their  lives.   2  Kent's  Com.  172.   3  Am.  L.  J.  505. 

In  general,  a  father  is  entitled  to  the  custody  of  his  children.  But  where  both 
the  father  and  mother  are  persons  of  immoral  character,  the  court  may  order  a 
female  child  to  be  delivered  to  a  third  person.    1  Br.  143. 

Where  the  father  is  a  vagabond,  and  apparently  unable  to  provide  for  the  safety 
and  wants  of  the  child,  the  court  will  not  interfere  in  his  favor,  to  take  the  chiM 
from  any  safe  custody  to  dehver  it  to  him.   16  Pick.  203. 

A  mother,  cu  such,  has  no  legal  authority  over  a  son,  and  is  not  entitled  to  his 
services  while  he  lives  with  her.  4  B.  492-4. 

The  relation  between  parent  and  child  is  so  far  relaxed,  that  a  father  may  authorife 
his  son  to  contract  with  an  employer,  and  receive  his  wages  for  his  own  use.  2  W. 
406.   3C.  220. 

Where  a  son  continues  with  his  father  after  he  has  arrived  at  full  age,  and  is  ' 
supported  by  him  without  any  contract  to  be  paid  for  his  services,  but  with  a  view 
to  a  provision  by  will,  he  cannot,  afler  the  death  of  his  father,  support  a  cbim 
against  his  estate,  for  compensation  for  his  services.  3  R.  243.  5  W.  &  S.  513.  2 
H.  201.  The  law  implies  no  contract  in  such  case  between  the  parent  and  the 
child.   5  C.  369,  465.  6  C.  473. 

A  request  by  a  father  to  a  physician  to  attend  his  son,  then  of  MI  age  and  sick 
at  his  father's  house,  raises  no  implied  promise  on  the  part  of  the  father  to  pay  for 
the  services  rendered  by  the  physician.   4  W.  247. 

When  actual  force  is  used  upon  the  person-  of  a  child,  trespass  per  quod  servititim 
amisit  [by  which  the  service  of  the  child  has  been  lost]  lies  by  the  father.  7 
W.  62. 

If  an  injury  be  inflicted  upon  a  child  while  living  with  and  in  the  service  of  hit 
father,  he  may  maintain  trespass ;  but  if  at  the  time  he  be  hired  to.  and  in  the 
service  of  another,  trespass  on  the  case  is  the  proper  remedy.   8  W.  227. 

The  law  raises  no  implied  promise  to  pay,  from  the  mere  fact  of  a  mother's 
maintenance  of  her  child ;  the  presumption  is,  that  it  was  furnished  gratuitously. 
Ibid.  366. 

A  guardian  stands  in  relation  to  his  ward,  in  the  place  of  the  parent,  and  msy 
maintain  an  action  on  the  case  and  recover  damages  for  her  seduction.  3  W.  I:  S. 
416. 

A  step-father  is  not  entitled  by  law  to  the  custody  or  services  of  the  children  of 
his  wife  by  a  former  husband^  nor  is  he  bound  to  maintein  them.  3  N.  Y.  312. 
4  Ibid.  38. 

A  parent  may  relinquish  his  right  to  the  services  of  his  minor  child,  so  that  he  \ 
cannot  re-assert  that  right  as  against  the  child  or  third  persons.     3  Am.  L.  J.  50& 
And  he  may  do  so,  by  parol.     2  Leg.  Gaz.  179. 

The  emancipation  of  the  son  from  the  control  of  the  parent,  may  be  a8«perfeel| 
while  living  under  the  same  roof,  as  if  they  were  separated.     3  C.  220. 

If  a  father  have  relinquished  his  parental  control  over  a  minor  child,  he  caniMl 
maintain  an  action  against  a  justice  of  the  peace  or  clergyman ,  to  recover  the 
penalty  for  marrying  such  minor  without  the  parent's  consent,  or  publication  of 
banns.     10  C  324. 
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I.  Statutes  relating  to  partners  and  part-  (he  other., 

nership.  VI.  Dissolution'  of  a  partnership. 

n.  What  constitutes  a  partnership.  ^  VII.  Of  actions  between  partners. 

III.  The  different  kinds  of  partners.  VIII.  Of  actions  by  and  sgainst  partners. 
17.  Of  dormant  partners.  IX.  Limited  partnership. 

V.  How  far  the  acts  of  one  partner  bind 

I.  Act  6  April  1830.  Purd.  776. 

Sect.  1.  la  all  suits  now  pending,  or  hereafter  to  be  brongbt  in  any  court  of  re* 
cord  of  ibis  commonwealth,  against  joint  and  several  obligors,  copartners,  promis- 
Bors,  or  the  indorsers  of  promissory  notes,  in  which  the  writ  or  process  has  not 
been,  or  may  not  be  served  on  all  the  defendants,  and  judgment  may  be  obtained 
against  those  served  with  process,  such  writ,  process  or  judgment,  shall  not  be  a  bar 
to  recovery  in  another  suit  against  the  defendant  or  defendants,  not  served  with 
process. 

Sect.  2.  In  all  cases  of  amicable  confession  of  judgment  by  one  or  more  of  several 
obligors,  copartners  or  promissors,  or  the  indorsers  of  promissory  notes,  such  judg- 
ment shall  not  be  a  bar  to  recovery,  in  such  suit  or  suits  as  may  have  to  be  brought 
against  those  who  refuse  to  confess  judgment. 

Act  14  April  1838.  Purd.  776. 

Sect.  1.  No  action  now  pending  on  a  writ  of  error,  or  otherwise,  or  hereafter  to 
be  brought  by  partners  or  several  persons,  against  partners  or  several  persons,  shall 
abate,  or  the  right  of  such  partners  or  several  persons  plaintiffs,  to  sustain  their 
action,  be  defeated  by  reason  of  one  or  more  individuals  being  or  having  been 
members  of  both  firms,  or  being  or  having  been  of  the  parties  plaintiffs  and  also  of 
the  parties  defendants,  in  the  same  suit,  nor  shall  the  judgment  rendered  therein, 
if  still  pending  on  a  writ  of  error,  be  affirmed  against  the  right  of  such  plaintiff  or 
plaintiffs  to  sustain  such  action,  nor  reversed  for  the  purpose  of  defeating  such 
right;  but  the  same  shall  proceed  to  trial  and  judgment  aa  though  the  parties 
plaintiffs  and  defendants  were  separate  and  distinct  persons,  and  the  acts  and  de- 
elarations  of  the  partner  or  persons  so  being  of  botn  the  parties  plaintiffs  and 
defendants,  shall  be  evidence  to  affect  each  party,  respectively,  in  like  manner  and 
to  the  same  extent  as  the  acts  and  deolaiations  of  the  other  partners  or  persons 
pUdntiffB  or  defendants,  would  affect  the  respective  firms  or  parties:  Provided, 
That  no  act  or  dechmition  of  the  party  shall  be  given  in  evidence  in  his  own  favor, 
to  the  prejudice  of  others. 

Act  11  April  1848.  Purd.  776. 

Sect.  3.  Where  a  judgment  shall  hereafter  be  obtained  against  two  or  more 
copartners,  or  joint  or  several  obligors,  promissors  or  contractors,  the  death  of  one 
or  more  of  the  defendants  shall  not  discharge  his  or  their  estate  or  estates,  real  or 
personal,  firom  the  payment  thereof;  but  the  same  shall  be  payable  by  his  or  their 
executors  or  administrators,  as  if  the  judgment  had  been  several  against  the  de- 
eeased  alone. 

Sect.  4.  In  any  suits  or  suits  which  may  hereafter  be  brought  against  the  execu- 
tors or  administrators  of  a  deceased  copartner,  for  the  debt  of  the  firm,  it  shall  not 
be  necessary  to  aver  on  the  record,  or  prove  on  the  trial,  that  the  surviving  partner 
or  partners  is  or  are  insolvent,  to  enable  the  plaintiff  to  recover. 

Sect.  6.  Where  a  judgment  shall  be  hereafter  recovered  against  one  or  more  of 
aeveral  copartners,  or  joint  and  several  obligors,  promissors  or  contractors,  without 
ftny  plea  in  abatement,  that  all  the  parties  to  the  instrument  or  contract  on  which 
the  suit  is  founded,  are  not  made  parties  thereto,  such  judgment  shall  not  be  a  bar 
to  a  reooveiy  in  any  subsequent  suit  or  suits  against  any  person  or  persons,  who 
night  have  been  joined  in  the  action  in  which  such  judgment  was  obtained,  whether 
Ike  same  shall  be  obtained  amicably  or  by  adversaiy  process,     jjignj^ed  by  GoOqIc 
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Act  14  April  1861.    Purd.  776. 

Sect.  IB.  From  and  after  the  tenth  daj  of  August  next,  all  persons  vho  are 
])0W  doing  business  in  a  partnership  capaci^  in  this  commonwealth,  shall  file  or 
cause  to  be  filed  in  the  office  of  the  prothonotary  in  the  county  or  counties  where 
the  said  partnership  is  carried  on,  the  names  and  location  of  the  members  of  such 
partnership,  with  the  style  and  name  of  the  same;  and  as  often  as  any  change 
of  members  in  said  partnership  shall  take  place,  the  same  shall  be  certified  by  ihe 
members  of  such  new  partnership  as  aforesaid;  and  in  default  or  neglect  of 
such  partnership  so  to  do,  they  shall  not  be  permitted  in  any  suits  or  actioiu 
against  them  in  any  court,  or  before  any  justice  of  the  peace  or  alderman  in  this 
commonwealth,  to  plead  any  misnomer  or  the  omission  of  the  name  of  any  mem- 
ber of  the  partnership,  or  the  inclusion  of  the  names  of  persons  not  members  of  sud 
partnership. 

Sect.  14.  Hereafter,  where  two  or  more  persons  may  be  desirous  of  entering  iato 
any  business  whatever  in  a  partnership  capacity,  they  shall  before  they  engage  or 
enter  into  any  such  business  as  aforesaid,  comply  with  and  be  subject  to  all  the 
provisions  and  restrictions  in  the  next  preceding  section  of  this  act. 

n.  What  constitutes  a  partnership. 

Partnership  is  a  voluntary  contract  between  two  or  more  persons  for  joining 
together  their  money,  goods,  labor  and  skill,  or  any  or  all  of  them,  under  an  under- 
standing that  there  shall  be  a  communion  of  profit  between  them,  and  for  the  pur- 
pose of  carrying  on  a  legal  trade,  business  or  adventure.   CoUyer  on  Part.  2. 

The  existence  of  a  written  agreement  of  partnership  between  persons  does  not 
preclude  proof  by  the  actions  or  declarations  of  the  parties.   2  B.  249. 

The  contract  of  partnership,  as  existing  between  the  parties  themselveB,  gives 
them  a  right  of  action  in  their  character  of  partners  against  third  persons. 

Persons  become  liable  aa  partners  to  third  persons,  either  by  contracting  the  legal 
relation  of  partners  between  themselves,  or  by  holding  themselves  out  to  the  world 
as  partners;  for,  by  the  law,  not  only  he  who  is  actually  a  partner,  but  he  who  lends 
his  name  and  credit  to  the  firm,  is  liable  for  the  debts  and  engagements  of  the  bodj; 
no  restriction  of  liability  is  permitted  to  any  of  the  partners;  all  are  liable  not  odIj 
to  the  extent  of  their  interest  in  the  joint  stock,  but  also  to  the  whole  extent  (^ 
their  separate  property.   CoUyer  on  Part.  3. 

An  agreement  between  A.  and  B.  that  B.  shall  receive  half  the  profits  of  the 
trade,  constitutes  them  partners  as  regards  creditors.  6  S.  &  R.  259.  But  the  set 
6  April  1870,  provides  that  a  loan  of  money,  with  a  reservation  of  a  share  of  the 
profits  in  lieu  of  interest,  shall  not  be  deemed  a  partnership.     Purd.  1625. 

Although  men  may  be  liable  as  partners  in  a  question  between  them  and  third 
persons,  notwithstanding  an  agreement  between  themselves  to  the  oontraiy;  yet,  u 
between  themselves,  the  agreement  will  govern.   Ibid.  838. 

Any  limitations  contained  in  articles  of  copartnership  cannot  affect  third  personSy 
to  whom  they  ar&  unknown.   1  D.  269. 

The  members  of  an  association,  if  not  incorporated,  are  considered  as  partners  in 
their  relations  to  third  persons;  and  the  property  of  the  association  must  be  appro- 
priated to  pay  the  debts  of  creditors  not  members  of  the  association,  before  it  can 
be  applied  to  the  payment  of  the  chums  of  those  who  are  members.  5  R.  157.  3 
P.  L.  J.  198. 

If  several  persons  dine  together  at  a  tavern,  each  is  liable  for  the  whole  dinner. 
CoUyer  on  Part.  25  in  note.  6  W.  &  S.  69. 

^Ut  is  clearly  settled  that  if  a  man  stipulates  that,  as  the  reward  of  his  labori 
he  shall  have,  not  a  specific  interest  in  the  business,  but  a  given  sum  of  mon^ 
even  in  proportion  to  a  given  q^iantum  of  the  profits,  that  wUl  not  make  him 
a  partner;  but  if  he  agrees  for  a  part  of  the  profits,  as  such,  giving  him  a  right 
to  an  account  though  bavins  no  property  in  the  capital,  he  is,  as  to  third  pe^> 
sons,  a  partner.''  Gow  on  Part  22,  23.  15  S.  &  B.  137.  6  W.  &  S.  139.  1 
Barr  255. 

A  contract  to  pay  a  manager,  by  way  of  salary,  such  a  sum  of  money  as  shall  bt 
equal  to  a  certain  per-centage  on  tiie  net  profits  of  the  undertakings  does  not  m^ 
him  a  partner.  5  Eng.  L.  &  Eq.  67.  24  How.  536.  o 
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m.  The  different  kinds  of  partneks. 

An  ottensible  partner  is  he  whose  name  appears  to  the  world  as  that  of  a 
partner. 

A  nomifial  partner  is  an  ostensible  partner  having  no  interest  in  the  firm. 

A  dormant  partner  is  he  whose  name  and  transactions  as  a  partner  are  professedly 
concealed  from  the  world. 

A  general  partner  is  one  who  is  responsible,  without  limit,  for  the  contracts  and 
engagements  of  the  firm. 

A  special  partner  is  one  who  is  not  liable  for  the  debts  of  the  firm  beyond  the 
imount  of  capital  contributed  by  him. 

IV.  Of  dormant  partners. 

A  dormant  partner  may  withdraw  without  giving  public  notice ;  for,  being 
unknown  as  a  partner,  notice  of  his  withdrawal  would  be  useless.  12  S.  &  K.  315. 
6  R.  144. 

It  is  said  a  dormant  partner  should  not  be  included  as  plaintiff,  though  he  may 
be  as  defendant.   8  S.  &  R.  255. 

The  liability  of  a  dormant  partner  to  creditors  may  be  avoided  by  proof  of  fraud 
Id  the  formation  of  the  partnership,  if  no  part  of  the  funds  have  been  received  by 
such  dormant  partner.    1  Wh.  381.   2  Ibid.  542. 

If  A.  contract  with  B.  to  deliver  articles  to  him  at  a  specified  period,  and  in  the 
intermediate  time  B.  enters  into  a  partnership  with  C,  if  credit  be  given  at  the  time 
of  delivery,  it  is  presumed  to  be  given  to  the  partners,  and  they  are  liable,  whether 
the  fact  of  the  partnership  was  or  was  not  known  to  A.  at  the  time  he  gave  the 
credit.   3  W.  101. 

A  dormant  partner  is  not  responsible  for  the  debt  of  the  firm  contracted  after  he 
bas  ceased  to  be  a  partner,  but  before  public  notice  is  given  of  a  dissolution  of  the 
partnership.    12  S.  k  R.  315. 

A  dormant  partner  is  liable  for  the  contracts  of  the  firm  during  the  time  he  is 
actually  a  partner.  10  H.  68.  But  he  may  retire  without  notice,  and  thenceforth 
is  no  longer  liable  for  debts  which  the  firm  may  contract.    12  C.  325. 

V.    How  FAR  THE  ACTTS  OF  ONE  PARTNER  BIND  THE  OTHER. 

In  actions  against  partners,  the  declarations  of  any  of  them  respecting  the  part- 
nership  may  be  given  in  evidence  to  establish  it  as  against  himself.  1  W.  &  S. 
334.  8C.312. 

Declarations  by  one  defendant  of  the  existence  of  a  partnership  between  him- 
self and  the  other  defendant,  although  not  sufficient  to  charge  ithe  latter  as  a  part- 
ner, are  evidence  of  the  fact  as  against  himself,  and  may  be  admitted  in  evidence 
in  connection  with  proof  of  the  acts  and  declarations  of  the  other  defendant,  that 
he  was  a  partner.   3  W.  101.   8  W.  &  S.  257.   See  4  Wh.  365.    1  H.  641. 

How  far  one  partner  can  bind  another,  see  the  authorities  collected  in  12  S.  &  R. 
15.  IGreenl.  Ev.  §112. 

Partners  are  bound  universally  by  what  is  done  by  each  other  in  the  course  of 
the  partnership  business.  Their  liability  under  contracts  is  commensurate  with 
their  rights,  and  the  act  of  one  is  the  act  of  all.   12  S.  &  R.  248.    12  C.  498. 

The  aot  of  one  partner  is  the  act  of  both ;  there  is  a  virtual  authority  to  that 
purpose,  mutually  ^iven  by  entering  into  partnership,  and  in  everything  in  relation 
tc  their  usual  deahngs  each  must  be  considered  as  the  attorney  of  the  other.  1 
D.  119, 

Each  partner  is  liable  as  a  principal,  not  as  a  surety,  for  the  transactions  of  the 
other,  and  it  is  no  ground  of  discrimination  which  partner  actually  received  the 
funds  which  were  intrusted  to  transact  the  business,  or  which  was  ignorant  of  the 
etate  of  the  debt  and  credit  of  the  company's  books.   4  D.  286. 

A  partner,  whilst  employed  in  transacting  the  partnership  business,  may  borrow 
money  for  the  purpose  of  defraying  his  expenses,  and  it  will  be  a  charge  upon  the 
whole  firm.   Gow  on  Part.  58.    See  1  Am.  L.  Caa  453. 

The  signature  of  one  partner  as  the  maker  of  a  joint  promissory  note,  or  the 
drawer  of  a  bill  of  exchange,  is  binding  upon  his  copartner,  and  equally  binding 
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is  his  acceptance  of  a  bill  of  exchange ;  for  the  bill  being  drawn  upon  them  jointly, 
the  acceptance  of  a  single  partner,  in  the  names  of  both,  (or  even  in  his  qwd  name,) 
5  Day  50,  is  in  legal  effect  a  joint  acceptance.  So  primd  facie  the  indorsement  of 
a  bill  or  note  by  one  partner  in  the  name  of  the  partnership  binds  all  the  firm. 

A  note  made  by  one  partner  wherein  he  says,  ^^  I  promise  to  pay,"  &c.,  but 
subscribes  the  partnership  name,  is  binding  on  the  firm.  H  Johns.  544.  7  W. 
193. 

Even  if  a  bill  be  accepted  in  the  name  of  one  partner  only,  and  not  in  that  of 
the  firm,  yet  if  the  bill  be  addressed  to  the  firm,  all  the  members  of  it,  whether 
dormant  or  not,  will  be  bound  by  such  acceptance.   Collyer  on  Part.  224,  226. 

If  a  member  of  a  club  orders  goods  for  the  benefit  of  all,  everr  member  who 
concurs  in  the  order,  or  afterwards  approves  of  it,  is  liable,  unless  it  appears  that 
the  creditor,  at  the  time  of  sale,  gave  credit  to  that  member  only.   2  Stark.  416. 

A  sale  of  goods  on  credit  to  one  paxtner,  in  the  course  of  the  partnership  busi- 
ness, is  a  sale  to  the  firm,  unless  it  be  made  contrary  to  an  express  notice  by  the 
other  partner  not  to  trust  the  firm  on  his  account ;  in  which  case  he  alone  will  be 
liable  who  made  the  purchase,  and  an  action  to  recover  the  price  cannot  be  main- 
tained against  the  firm.   5  W.  &  S.  564. 

.  If  one  of  two  joint  partners  release  to  a  debtor  of  the  partnership,  notwithstand- 
ing he  had  no  authority  to  release  more  than  his  own  moiety  of  the  debt,  the  action 
is  gone  against  the  debtor.  4  B.  875. 

If  one  partner  convert  property  which  came  into  the  possession  of  the  firm,  on 
partnership  account,  it  is  the  conversion  of  all,  and  makes  them  all  liable  in  trover. 
4  R.  120. 

One  partner  cannot  bind  another  by  giving  a  note  in  the  partnership  name  for 
his  own  private  debt.  4  S.  &  R.  397.  4  H.  399.  But,  a  note  signed  by  one  part- 
ner, or  by  the  clerk  in  the  name  of  a  firm,  is  primd  facte  evidence  that  it  was  given 
for  the  debt  of  the  firm.   2  P.  R,  160.   8  C.  115. 

If,  however,  a  note  be  given  by  one  partner,  in  the  name  of  the  firm,  for  his  own 
private  debt,  and  the  other  partner,  upon  beine  informed  of  the  transaction,  do 
not  dissent  or  give  notice  to  the  payee,  tnat  he  wul  not  be  liable,  he  shall  be  bound. 
Ibid.  2  W.  &  S.  152.   See  4  H..399. 

One  partner  cannot  bind  his  copartner  by  deed,  although  it  be  given  in  a  trans- 
action in  the  course  of  the  business  of  the  firm,  and  the  benefit  of  the  contract  be 
received  by  the  firm.  1  P.  R.  285.  But  a  deed  sealed  by  one  partner  in  the  part- 
nership name  may  be  good,  if  the  others  assent.  4  W.  C.  C.  471.  6  W.  s  S. 
165.  The  subsequent  assent  of  the  other  partner  may  be  shown  by  parol  6 
C.  84. 

If  one  partner  sign  and  seal  an  instrument  in  the  firm's  name,  and  the  other 

partner  be  present  assenting  to  it^he  is  as  much  bound  by  the  instrument  as  if  he 

.  had  signed  and  sealed  it     Anv  evidence  which  tends  to  establish  the  fact  of  his 

having  assented  to  it  is  admissible.   5  W.  159.   1  P.  R.  285.   7  W.  331.  2  C.  458. 

One  partner  may  transfer  the  whole  stock  in  trade  of  the  firm ;  and  if  possession 
be  delivered,  and  the  transaction  be  bond  fidey  it  matters  not  whether  the  instra- 
ment  be  under  seal  or  otherwise.   Ibid.  23.   See  3  Am.  L.  J.  489. 

On  mature  reflection  my  opinion  is,  that  one  partner  may  fairly  enter  into  an 
agreement  to  refer,  by  writing  under  seal,  any  partnership  matter,  and  this  would 
bind  the  whole  firm.  I  do  not  say  that  one  partner  can  bind  the  others,  where 
there  is  an  express  dissent  communicated  to  the  party  litigant    12  S.  k  R.  251. 

Two  partners  holding  a  judgment,  one  of  them  assigned  it  to  a  third  person,  and 
guarantied  the  payment  thereof,  in  the  partnership  name :  HeJdj  that  aq  action 
could  not  be  supported  against  the  firm  on  such  guaranty,  without  proof  that  it  was 
in  the  course  of  their  business  to  give  such  guaranties,  or  that  both  partners  assented 
to  the  making  of  it,  or  knowing  it,  did  not  dissent.  2  P.  R.  177.  The  promise  of 
one  partner  tnat  the  firm  will  pay  the  debt  of  a  third  person  is  not  binding  on  his 
copartners.    11  C.  517. 

A  partner  has  no  power  to  bind  his  copartner  by  a  confession  of  judgment  a^inst 
the  firm ;  but  if  such  a  judgment  be  confessed,  it  will  bind  the  partner  who  did  it, 
and  be  void  as  to  the  other.  1  W.  &  S.  340.  Such  judgment  Jbowever,  will  biud 
the  firm  property.    1  C.  430.    See  12  C.  458.  Digitized  by  GoOgk 
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A  judgment  entered  upon  a  warrant,  sealed  by  a  partner,  in  the  name  of  his 
inn,  binds  no  one  but  bimBelf ;  but  a  subsequent  revival  of  it  by  the  attorney  of  all 
the  partners  cures  the  irregularity.    1  W.  &  S.  519.   7  W.  331. 

A  firm  cannot  be  charged  with  a  debt  contracted  by  one  of  the  partners  before 
tbe  partnership  was  constituted,  although  the  subject-matter  which  was  the  con- 
sideration of  the  debt  has  been  carried  into  the  partnership  as  stock.  Nor  can  the 
linn  be  charged  with  rent  which  accrued  upon  a  lease  to  one  of  the  partners.  5  VV. 
196. 

Doe  partner  cannot,  without  the  consent  of  the  other,  introduce  a  stranger  into 
the  firm,  nor  can  he,  without  such  consent,  make  the  other  partner  a  member  of 
another  firm ;  but  such  consent  may  be  implied  from  the  acquiescence  and  acts  of 
the  parties ;  and  if  such  other  partner  be  made  acquainted  with  the  facts,  he  ought 
to  dissent  from  the  arrangement;  otherwise  he  will  be  bound  by  it.  1  Wh.  381. 
See  2  Wh.  542.    1  Am.  L.  R.  34. 

If  a  partner  borrow  money  and  give  his  individual  note  for  it,  it  does  not  become 
i  partnership  debt,  by  reason  of  the  application  of  the  money  to  partnership  pur- 
poses. 5W.  454. 

A  partnership  is  entitled  to  recover  its  assets,  applied  by  one  partner  to  the  pay- 
meat  of  his  debt,  whether  or  not  he  acted  in  bad  faith  towards  his  eopartner,  in 
makmg  such  application ;  and  a  recovery  may  be  had,  though  such  partner  be  a 
plaint^}  and  tnis,  it  seems^  even  at  law.   6  Barr  492. 

VI.  Dissolution  of  a  partnership. 

It  sfiems,  that  a  partnership  formed  by  articles  for  a  definite  period,  may  be  dis- 
solved by  either  partner,  before  the  termination  of  the  period.   1  Wh.  881. 

Shnple  insolvency  does  not  work  a  dissolution  of  the  partnership,  nor  divest  the 
partners  of  their  dominion  over  the  partnership  property.   4  C.  279. 

The  death  of  a  partner  works  a  dissolution  of  the  partnership  so  effectually,  that 
want  of  notice  of  it  does  not  have  the  effect  of  making  the  estate  of  the  deceased 
partner  liable  to  debts  contracted  by  the  surviving  partners,  or  for  their  misconduct. 
1  R.  212. 

If,  however,  contracts  have  been  made  and  engagements  entered  into  which  have 
not  been  completed  at  the  death  of  the  partner,  the  partnership  is  to  be  considered 
as  existing  for  such  purpose.   Ibid. 

K  a  contract  be  made  with  a  firm  to  do  a  particular  work,  which  is  begun  in  the 
lifetime  of  a  deceased  partner,  though  not  fijiished  till  after  his  death,  his  estate  is 
liable  if  the  surviving  partner  be  insolvent.   Ibid. 

Notice  of  the  dissolution  of  a  partnership,  given  in  a  newspaper  printed  in  the 
city  or  county  where  the  partnership  business  is  carried  on,  is  of  itself  notice  to  all 
persons  who  have  had  no  previous  dealings  with  the  firm.    4  Wh.  482. 

But  as  to  persons  who  have  had  dealings  with  the  firm,  general  newspaper  notice 
is  not  sufficient.  It  must  be  shown  that  actual  notice  of  the  dissolution  was  com- 
municated to  the  party  in  some  way  or  other.    2  H.  469.   12  C.  114. 

The  dissolution  of  a  partnership  cannot  affect  the  rights  of  third  persons.  4  Y. 
337. 

The  dissolution  of  a  firm,  and  an  arrangement  between  them,  by  which  the  debts 
were  to  be  paid  by  one  of  them,  does  not  affect  the  liability  of  either  to  third  persons 
who  knew  of  the  arrangement.   8  W.  485. 

After  a  dissolution  of  partnership,  one  of  the  partners  cannot  bind  the  others  by 
using  the  name  of  the  firm ;  but  if,  by  the  agreement  and  terms  of  the  dissolution. 
It  be  provided  that  the  firm  name  shall  be  used  in  winding  up  the  business,  and 
for  the  renewal  of  any  notes  given  in  banks,  then  all  the  partners  will  be  bound 
by  the  use  of  it  in  a  transaction  connected  with  their  business.  2  W.  &  S.  172. 
See  3  Ibid.  345.   5  Ibid.  210. 

After  the  dissolution  of  a  partnership  by  agreement,  the  partner  authorized  to 
settle  the  estate,  may  borrow  money  on  the  credit  of  the  firm,  to  pay  the  debts  of 
the  firm ;  and  if  the  credit  be  given  in  good  faith,  though  with  a  knowledge  of  the 
dissolution,  and  the  money  faithfully  applied  to  the  liquidation  of  the  joint  debts, 
tbe  creditor  has  a  claim  against  tbe  firm,  and  is  not  to  be  considered  as  a  creditcr 
merely  of  the  borrowing  partner.   5  Wh.  530.   4  Barr  242.    Digitized  by  GoC 
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After  a  dissolution  of  copartnership,  one  cannot  confess  a  judgment  agsdnst^  ol 
who  were  partners,  without  the  express  authority  of  those  not  signing  the  confal 
sion.  even  although  for  a  deht  bwidJUle  due  hy  the  late  copartnership.    2  M.  486. 

After  dissolution  of  a  partnership,  one  of  the  firm  has  not  power  to  make  i 
voluntary  assignment  of  the  effects  of  the  partnership  for  the  bc^tiefit  of  creditoa 
against  the  express  consent  of  his  copartner.  '3  W.  &  S.  454. 

After  the  dissolution  of  the  partnership,  one  partner  cannot,  by  his  acknowled(g 
ment  of  a  subsisting  debt,  deprive  the  other  partner  of  the  benefit  of  the  statuti 
of  limitations.  17  S.  &  R.  126.  2  N.  Y.  523.  1  P.  R.  138.  The  admissions  of 
a  partner,  after  dissolution  of  the  copartnership,  bind  no  one  but  himself;  unleai 
he  be  the  agent  of  the  firm,  in  winding  up  its  concerns.    10  C.  344. 

After  the  dissolution  of  a  partnership,  either  of  the  late  partners  has  authority  ti 
receive  a  debt  due  to  the  firm,  and  to  discharge  their  debtor.   8  0.  412.  , 

When  one  of  two  partners  retires,  relinquishing  to  the  other  all  his  interest  ia 
the  partnership  property,  the  remaining  partner  has  the  same  dominion  over  t^ 
as  if  it  had  always  been  his  own  property.   2  C.  108.  ^ 

The  purchaser  of  the  interest  of  one  of  several  partners,  has  no  right  to  interfere 
personally  in  the  affairs  of  the  partnership ;  and  a  refusal  of  the  remaining  partnedl 
to  permit  him  to  do  so  will  not  entitle  him  to  the  interference  of  a  court  of  equity,^ 
by  injunction,  or  the  appointment  of  a  receiver.   1  Am.  L.  R.  84.  : 

A  surviving  partner  is  not  entitled  to  compensation  for  winding  np  the  partnw 
ship  business.   7  H.  516.  I 

Act  22  March  1862.  Purd.  1282. 

Sect.  1.  Whenever  any  copartnership  firm  shall  be  dissolved  by  mutual  consenl 
or  otherwise,  it  shall  and  may  be  lawful  for  any  one  or  more  of  the  individuals  wbi 
was  or  were  embraced  in  such  copartnership  firm,  to  make  a  separate  composition  (rij 
compromise  with  any  one  or  all  of  the  oreditoi^  of  such  copartnership  firm ;  and 
such  composition  or  compromise  shall  be  a  full  and  effectual  discharge  to  the  debloi 
or  debtors  making  the  same,  and  to  them  only,  of  and  from  all  and  every  liabih^ 
to  the  creditor  or  creditors  with  whom  the  same  is  made  or  incurred,  by  reason  of 
his  or  their  connection  with  such  copartnership  firm,  according  to  the  terms  of  suelj 
compromise.  ' 

Sect.  2.  Every  such  debtor  or  debtors  making  such  composition  or  oompromiae^ 
may  take  from  the  creditor  or  creditors  with  whom  he  may  make  the  same,  a  ndt 
or  memorandudi  in  writing,  exonerating  him  or  them  from  all  and  every  iudividaal 
liability  incurred  by  reason  of  such  connection  with  such  copartnership  firm,  whidll 
note  or  memorandum  may  be  given  in  evidence  by  such  debtor  or  debtors,  in  htt 
of  such  creditor's  right  of  recovery  against  him  or  them ;  and  if  such  liability  shal^ 
be  by  judgment  in  any  court  of  record  in  this  state,  then  on  a  production  to  and 
filing  with  the  clerk  of  such  court,  the  said  note  or  memorandum  in  writing,  lawfully- 
acknowledged,  such  clerk  shall  discharge  such  judgment  of  record,  so  far  as  the  said 
compromising  debtor  or  debtors  shall  be  concerned. 

Sect.  3.  Such  composition  or  compromise  with  an  individual  member  of  a  firm, 
shall  not  be  so  construed  ab  to  discharge  the  other  copartners,  nor  shall  it  impair  tbe 
right  of  the  creditor  to  proceed  against  the  members  of  such  copartnership  firm  as 
have  not  been  discharged;  and  the  member  or  members  of  such  copartnershm ' 
firm  so  proceeded  against,  shall  be  permitted  to  set  off  any  demand  against  said 
creditor  or  creditors,  which  could  have  been  set  off  had  such  suit  been  brought  * 
against  all  the  individuals  composing  such  firm ;  nor  shall  such  compromise  or  dis- 
charge of  an  individual  of  such  firm  prevent  the  other  members  from  availing  theai- 
selves  of  any  defence  that  would  have  been  available  had  not  this  act  passed,  except  i 
that  they  shall  not  set  up  the  discharge  of  one  individual  as  a  discharge  of  the  other 
copartners,  unless  it  shall  appear  that  all  were  intended  to  be  discharged :  Provided^ 
That  the  discharge  of  any  such  copartner  shall  be  deemed  a  payment  to  the  creditor 
equal  to  the  proportionate  interest  of  the  partner  discharged,  in  the  partnership 
concern,  unless  he  shall  have  paid  more  than  his  proportioned  interest,  in  which 
event  the  full  amount  paid  by  such  discharged  debtor  shall  be  credited. 

Sect.  4.  Such  compromise  or  composition  of  an  individual  of  a  firm,  with  a  credi- 
tor of  such  firm,  shall  in  nowise  affect  the  right  of  the  other /copartners  to  call  oi 
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tke  iodividaal  making  such  compromise  for  his  rateable  portion  of  such  copartner- 
ibip  debt,  the  same  as  if  this  law  had  not  been  passed. 

Sect.  5.  The  above  provisions  in  reference  to  copartners  of  a  firm  shall  extend 
to  joint  debtors,  who  are  hereby  authorised,  individuaUj,  to*  compound  or  compro- 
niee  for  their  joint  indebtedness,  with  the  like  effect  in  reference  to  creditors  and 
joint  debtors  of  the  individuals  so  compromising  as  is  above  provided  in  reference 
to  copartners. 

VII.  Of  actions  between  partners. 

If  two  be  jointly  concerned  in  an  adventure,  and  one  acting  fairly,  and  for  the 
best,  according  to  his  judgment,  produce  a  loss,  he  is  not  answerable  to  the  other. 
2  W.  C.  C.  224. 

One  partner  cannot  sustain  assumpsit  against  another,  after  the  partnership  is 
dissolved,  unless  the  balance  be  struck,  or  a  promise  to  pay  be  made,  either  expressly 
or  by  keeping,  for  a  considerable  time,  a  stated  account,  sent  to  him  by  the  other^ 
ud  not  objecting.   1  Ibid.  435.   4  W.  &  S.  14. 

One  partner  cannot  maintain  assumpsit  against  the  executor  or  administrator  of 
tie  other,  for  the  proceeds  of  a  partnership  adventure,  unless  they  have  settled  their 
aooounts,  and  struck  a  balance.   4  D.  434.   9  S.  &  R.  241.    11  P.  F.  Sm.  258. 

This  balance  must  have  been  struck  by  themselves  by  agreement.  It  is  not  suf- 
ficient that  it  may  be  deduced  from  the  partnership  books.   9  S.  &  R.  241. 

If  an  agreement  of  settlement  between  partners  be  set  aside  in  an  action  upon 
it,  the  parties  are  thereby  restored  to  their  original  rights  and  liabilities;  and  an 
a<^n  of  account  render  will  afterwards  lie  by  one  against  the  other.  I  W.  & 
S.342. 

Contribution  may  be  obtained  in  an  action  of  assumpsit,  by  one  partner  against 
mother,  for  money  laid  out  to  its  use.   Gary  on  Part.  26.   6  W.  &  S.  236. 

One  partner  may  maintain  an  action  for  money  had  and  received  against  the 
other  partner,  for  money  received  to  the  separate  use  of  the  former,  and  wrongfully 
earned  to  the  partnership  account.   2  T.  R.  199. 

Where  a  surviving  partner  administers  to  the  estate  of  his  deceased  copartner, 
the  balance  due  to  the  decedent,  upon  a  settlement  of  the  partnership  accounts,  is 
assets  in  his  hands,  as  administrator;  and  the  settlement  of  his  administration 
account  necessarily  draws  into  investigation  the  partnership  transactions,  for  the 
purpose  of  ascertaining  the  amount  so  due  to  the  decedent.   Purd.  280,  n. 

One  partner  cannot  maintain  account  render  against  his  two  copartners  Jointly y 
without  showing  a  joint  liability  to  account.  Partners  are  liable  to  account  to  each 
other  severally y  but  not  jointly;  each  of  them  is  to  account  to  every  other  for  him- 
self, and  not  for  his  copartner.   8  C.  202.   15  S.  &  R.  153. 

VIII.  Op  actions  by  and  against  partners. 

Partners  in  actions  instituted  to  enforce  contracts  made  with  them  must  all  join ; 
or  if  one  or  more  of  them  be  dead,  the  survivors  must  join. 

If  a  house,  consisting  of  several  acting  partners,  carry  on  business  in  the  name 
of  one,  he  cannot,  alone,  maintidn  an  action  for  goods  sold  by  the  house,  though  the 
contract  was  made  with  him  only,  nor  can  the  names  of  the  others  be  added,  afler 
the  action  is  brought   8  S.  &  R.  53. 

It  is  not  requisite  to  the  maintenance  of  an  action  commenced  by  the  real  mem* 
Wrs  of  a  firm,  that  its  nominal  members  should  be  joined,  if  it  appear  that  such 
nominal  members  have  not  any  interest  in  the  concern.   2  Johns.  Cas.  374. 

And  the  proof  that  the  ostensible  partner  is  not  really  a  partner,  lies  on  the 
plaintiff.    1  (5.  &  P.  89.    14  East  210. 

In  the  event  of  the  death  of  one  or  more  of  the  partners,  to  whom  the  cause  of 
action  accrued,  the  legal  remedy  vests  in  the  surviving  partners,  and  not  in  them 
jointly  with  the  executors  or  administrators  of  the  deceased  partner.  I  D.  248. 
5  8.  &  R.  86.  1  W.  &  S.  240. 

Ib  an  action  brought  against  a  partnership  firm,  on  a  partnership  contract,  all 
thoee  who  were  partners  at  the  time  of  the  contract  ought  to  h*i  joined  as  defendants. 
CoUyer  on  Part  420. 

If  one  of  several  partners  die,  the  action  must  be  brought  against  the  survitws. 
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and  if  the  executor  or  administrator  of  the  deceased  partner  be  sued,  lie  maj 
either  plead  the  surviyorship  in  bar,  or  giye  it  in  evidence  under  the  general  issue. 
Ibid.  428.   3  P.  L.  J.  378. 

Upon  the  death  of  the  last  surviving  partner,  an  action  on  the  partnership  accoaot 
must  be  brought  against  his  executors  or  administrators  only,  without  joining  the 
executors  or  administrators  of  the  other  partners.  Ibid.  428. 

An  action  for  a  partnership  debt  may  be  maintained  in  this  state  against  the  exe- 
cutor (or  administrator)  of  a  deceased  partner,  the  other  partner  being  alive,  but  a 
certificated  bankrupt  before  action  brought.   1  B.  123.    7  8.  &  R.  365. 

After  bankruptcy  of  a  partner,  he  cannot  be  joined  as  plaintiff  with  his  copaitner; 
but  where  such  action  is  brought  into  the  common  pleas,  by  appeal  from  a  magis- 
trate, the  assignee  may  be  substituted.   3  Ban*  433. 

A  plea  of  non-joinder,  in  abatement,  need  not  aver  a  compliance  with  the  act  of 
14th  April  1851;  an  omission  thereof  must  be  set  up  by  way  of  replication.  3  Phila. 
R.  148.  ^ 

The  act  of  14th  April  1838,  allowing  the  same  person  to  be  plaintiff  and  defend 
ant  in  a  cause,  is  restricted  to  cases  in  which  the  same  individual  is  a  member  of 
two  distinct  copartnerships.  Hence,  one  partner  cannot  bring  assumpsit  agaiasft 
himself  and  his  copartners,  instead  of  account  render  against  them.  3  P.  L.  J.  22d. 
5  W.  &  S.  468.   10  C.  331.    27  Leg.  Int.  4. 

A  judgment  obtained  by  one  firm  against  another,  each  of  which  is  constitated, 
in  part,  of  the  same  members,  some  of  them  being  both  plaintiff  and  defendant,  can* 
not  be  executed  by  a  levy  upon  the  separate  ptoperty  of  an  individual  member  of 
the  defendant  firm.   6  W.  &  S.  465. 

A  judgment  in  favor  of  one  firm,  against  another,  one  of  the  partners  being  a 
member  of  both  firms,  is  a  lien  upon  the  separate  retil  estate  of  such  partner;  but 
such  separate  estate  cannot  be  seized  in  execution  until  the  accounts  are  taken,  and 
the  equities  settled  between  the  parties.   1  Am.  L.  J.  208. 

The  act  of  6th  April  1830  applies  to  proceedings  before  a  justice  of  the  peace. 
3  W.  203.  It  is  a  remedial  statute,  and  to  be  liberally  construed.  5  Barr  401.  1 
J.  394. 

It  is  applicable  to  cases,  not  only  of  joint  contract,  but  also  of  joint  action.  6  Wk 
260.  It  does  not,  however,  extend  to  the  case  of  a  defendant  dying  pending  tha 
action.   2  W.  204.   1  W.  &  S.  112. 

The  original  process  should  be  issued  against  all  the  defendants.  5  Barr  402. 
The  second  writ  should  be  issued  only  against  the  defendant  not  served.  6  W.  52& 
And  from  the  same  forum ;  otherwise,  it  will  not  take  the  case  out  of  the  statute  of 
limitations.   2  H.  313. 

The  acts  of  6th  April  1830  and  11th  April  1848,  were  intended  to  oblitente  Um 
common  law  distinctions,  in  Pennsylvania,  between  instruments  joint  and  tboea 
joint  and  several,  in  the  classes  of  cases  provided  for  by  those  statutes.  3  C.  244. 
3  Gr.  62. 

The  act  of  1848  renders  the  deceased  partner's  estate  liable  in  the  first  instance^ 
-whether  the  survivor  be  solvent  or  insolvent.  8  C  115.  10  C.  411.  And  a  part- 
nership debt  is  recoverable  against  the  executors  of  a  decea^d  partner,  even  pending 
a  suit  against  the  survivors.     18  Leg.  Int.  124. 

The  judgment  recovered  against  the  surviving  partner,  it  seems,  is  not  evideoea 
against  the  representatives  of  the  deceased  partner,  for  they  were  no  parties  to  ik 
10  C.  411. 

The  2d  section  of  the  act  of  6th  April  1830  has  reference  to  subsequent  separata 
actions  against  the  parties.  If,  in  a  joint  action,  the  plaintiff  accept  a  confession 
of  judgment  from  one  of  the  defendants,  it  is  a  bar  to  further  proceedings  again4 
the  others.     2  T.  &  H.  Pr.  632.     See  3  Gr.  302. 

The  sheriff,  or  constable,  in  an  execution  upon  a  judgment  against  one  of  t«a 
partners,  cannot  deliver  to  the  purchaser  any  of  the  partnership  goods;  but  can  aal 
only  the  contingent  interest  of  the  debtor  partner  in  the  stock,  afler  settlemeil 
of  the  partnership  accounts,  and  payment  of  the  partnership  debts.  8  H  22S. 
lie.  432.  Such  sale  only  passes  the  defendant's  interest  in  the  chattels  actually 
seized  under  the  writ,  and  not  his  interest  in  the  choses  in  action  or  credits  of  tea 
partnership.     27  Leg.  Int.  148.  gitizedbvGoOgl^ 

But  a  sale  under  separate  executions  upon  several  judgments  against  the  paiip 
'^ers,  individually,  will  pass  a  title  to  the  partnership  property.     4  H.  59. 
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IX.   Limited  partnership. 
Act  21  March  1836.   Purd.  658. 

Sect.  1.  Limited  partnerships  for  the  transaction  of  anj  agricultural^  mercantil0| 
mechanical,  mining  and  transporting  of  coal,  or  manufacturing  business,  within 
this  state,  may  be  formed  by  two  or  more  persons,  upon  the  terms,  with  the  rights 
and  powers,  and  subject  to  the  conditions  and  liabilities  herein  prescribed ;  but  the 
provisions  of  this  act  shall  not  be  construed  to  authorise  any  such  partnership  for 
the  purpose  of  banking  or  making  insurance. 

Sect.  2.  Such  partnerships  may  consist  of  one  or  more  persons,  who  shall  be 
called  general  partners,  and  who  shall  be  jointly  and  scTerally  responsible  as  general 
partners  now  are  b^  law,  &ud  of  one  or  more  persons  who  shall  contribute  in  actual 
cash  payments,  a  specific  sum  as  capital  to  the  common  stock,  who  shall  be  called 
special  partners,  and  who  shall  not  be  liable  for  the  debts  of  the  partnership  beyond 
the  fund  so  contributed  by  him  or  them  to  the  capital. 

Sect.  3.  The  general  partners  only  shall  be  authorized  to  transact  business  and 
ago  for  the  partnership,  and  to  bind  the  same. 

Sect.  4.  The  persons  desirous  of  forming  such  partnership  shall  make  and  seve- 
rally sign  a  certificate,  which  shall  contain  : — 

1.  The  name  or  firm  under  which  such  partnership  is  to  be  conducted. 

2.  The  general  nature  of  the  business  intended  to  be  transacted. 

3.  The  names  of  all  the  general  and  special  partners  interested  therein,  distin- 
gnbhing  which  are  general  and  which  are  special  partners,  and  their  respective 
places  of  residence. 

4.  The  amount  of.  capital  which  each  special  partner  shall  have  contributed  td 
the  common  stock. 

5.  The  period  at  which  the  partnership  is  to  commence  and  the  period  at  which 
it  will  terminate. 

Sect.  5.  The  certificate  shall  be  acknowledged  by  the  several  persons  signing 
the  same,  in  the  manner,  and  before  the  same  persons,  that  deeds  are  now  acknow* 
ledged,  and  the  said  acknowledgment  shall  be  certified  in  the  same  manner  as  the 
acknowledgment  of  deeds  are  now  certified. 

Sect.  6.  The  certificate  so  acknowledged  and  certified,  shall  be  recorded  and 
filed  in  the  office  of  the  recorder  of  deeds  of  the  proper  county,  in  which  the  princi- 
pal place  of  business  of  the  partnership  shall  be  situated,  and  shall  also  be  recorded 
bj  him  at  krge  in  a  book  to  be  kept  for  that  purpose  open  to  public  inspection  :  If 
the  partnership  shall  have  places  of  business  situated  in  different  counties,  a  tran- 
script of  the  certificate  and  of  the  acknowledgment  thereof,  duly  certified  by  the 
Tecorder  in  whose  office  it  shall  be  filed,  and  under  his  official  seal,  shall  be  filed 
and  recorded  in  like  manner  in  the  office  of  the  recorder  of  eveir  such  county. 

Sect.  7.  At  the  time  of  filing  the  original  certificate,  with  the  evidence  of  the 
acknowledgment  thereof,  as  before  directed,  an  affidavit  of  one  or  more  of  the  general 
partners  shall  also  be  filed  in  the  same  office,  stating  the  sums  specified  in  the  cer- 
tificate to  have  been  contributed  by  each  of  the  special  partners  to  the  common 
stock,  and  to  have  been  actually,  and  in  good  faitb^  paid  in  cash. 

Sect.  8.  No  such  partnership  shall  be  deemed  to  have  been  formed  until  a  cer- 
tificate shall  have  been  made,  acknowledged  and  filed,  and  recorded,  nor  until  an 
affidavit  shall  have  been  filed  as  above  directed ;  and  if  any  false  statement  be  made 
in  snch  certificate  or  affidavit,  all  the  persons  interested  in  such  partnership  shall  be 
fiable  for  all  the  engagements  thereof,  as  general  partners. 

SzCT.  9.  The  partners  shall  publish  the  terms  of  the  partnership,  when  registered, 
lor  at  least  six  weeks  immediately  after  such  registry,  in  two  newspapers,  to  he 
designated  by  the  recorder  of  deeds  of  the  county  in  which  such  registry  shall  be 
made,  and  to  be  published  in  the  county  or  counties  in  which  their  business  shall 
be  carried  on ;  and  if  such  publication  be  not  made,  the  partnership  shall  be  deemed 
general. 

Sect.  10.  Affidavits  of  the  publication  of  such  notice  by  the  printers  of  the 
newspapers  in  which  the  same  shall  be  published,  may  be  filed  with  the  recorder, 
directing  the  same,  and  shall  be  evidence  of  the  facts  therein  contained. 

Sect.  11.  £very  renewal  or  continuance  of  such  partnership  beyond  the  time 
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originally  fixed  for  its  duration ,  shall  be  certified,  acknowledged  and  recorded,  and 
an  affidavit  of  a  general  partner  be  made  and  filed,  and  notice  be  given  in  the  man- 
ner herein  required  for  its  original  formation,  and  every  such  partnership  whi^ 
shall  be  otherwise  renewed  or  continued,  shall  be  deemed  a  general  partoership. 

Sect.  12.  Every  alteration  which  shaJl  be  made  in  the  names  of  the  partners,  in 
the  nature  of  the  business,  or  in  the  capital  or  shares  thereof,  or  in  any  other 
matter  specibed  in  the  original  certificate,  shall  be  deemed  a  dissolution  of  the  paiV 
nership,  and  every  such  partnership  which  shall  in  any  manner  be  carried  on  after 
any  such  alteration  shall  have  been  made,  shall  be  deemed  a  general  partnerghip^ 
unless  renewed  as  a  special  partnership,  according  to  the  provisions  of  the  last  Be^ 
tion. 

Seot.  14.  Suits  in  relation  to  the  business  of  the  partnership  may  be  broogbft 
and  conducted  by  and  against  the  general  partners,  in  the  same  manner  as  if  there 
were  no  special  partners. 

Seot.  15.  No  part  of  the  sum  which  any  special  partner  shall  have  contributed 
to  the  capital  stock,  shall  be  liable  for  any  debts  previously  contracted  by  the  gene- 
ral  partners,  nor  shall  any  part  of  such  sum  be  withdrawn  by  him,  or  paid  or  trans- 
ferred to  him  in  the  shape  of  dividends,  profits  or  otherwise,  at  any  time  dorioff 
the  continuance  of  the  partnership ;  but  any  partner  may  annually  receive  lawm  j 
interest  on  the  sum  so  contributed  by  him,  if  the  payment  of  such  interest  shall 
not  reduce  the  original  amount  of  such  capital,  and  if  after  the  payment  of  such 
interest,  any  profits  shall  remain  to  be  divided,  he  may  also  receive  his  portion  <^ 
such  profits. 

Seot.  16.  If  it  shall  appear  that  by  the  payment  of  interest  or  profits  to  any 
special  partner,  the  original  capital  has  been  reduced,  the  partner  receiving  the 
same  shall  be  bound  to  restore  the  amount  necessary  to  make  good^  his  share  of 
capital,  with  interest 

Sect.  17.  A  special  partner  may,  from  time  to  time,  examine  into  the  state  and 
progress  of  the  partnership  concerns,  and  may  advise  as  to  their  management,  bni 
he  shall  not  transact  any  business  on  account  of  the  partnership,  nor  be  employed 
for  that  purpose  as  agent,  attorney  or  otherwise ;  if  he  shall  interfere  contery  to 
these  provisions,  he  shall  be  deemed  a  general  partner. 

Sect.  18.  The  general  partners  shall  be  liable  to  account  to  each  other  and  to 
the  special  partners,  for  the  management  of  their  concern,  both  in  law  and  equity, 
as  other  partners  now  are  by  law. 

Sect.  19.  Every  partner  who  shall  be  guilty  of  any  fraud  in  the  affidrs  of  the 
partnership,  shall  be  liable  civilly  to  the  party  injured,  to  the  extent  of  his  damage. 

Sect.  20.  Every  sale,  assignment  or  transfer  of  any  of  the  property  or  effects  of 
such  partnership,  made  by  such  partnerahip  when  insolvent,  or  in  contemplation  of 
insolvency,  or  after  or  in  contemplation  of  the  insolvency  of  any  partner,  with  tiM 
intent  of  giving  a  preference  to  any  creditor  of  such  partnerahip  or  insolvent  ^ 
partner  over  other  creditora  of  such  partnerahip,  and  every  judgment  confessed, 
lien  created  or  security  given  by  any  such  partner  under  the  like  circumstaneef 
and  with  the  like  intent,  shall  be  void  as  against  the  creditora  of  the  partnership. 

Sect.  21.  Every  such  sale,  ttsignment  or  transfer  of  any  of  the  property  or 
effects  of  the  general  or  special  partner,  made  by  such  general  or  special  partner 
when  insolvent,  or  in  contemplation  of  insolvency,  or  after  or  in  contemplatioii  of 
the  insolvency  of  the  partnerahip,  with  the  intent  of  giving  to  any  creditor  of  his 
own  or  of  the  partnerahip  a  preference  over  creditora  of  the  partnerahip,  and  eveij  i 
judgment  confessed,  lien  created  or  security  given  by  any  such  partner  nnder  tte  ' 
like  circumstances  and  with  the  like  intent,  shall  be  void  as  against  the  creditor  [ 
of  the  partnerahip. 

Sect.  22.  Every  special  partner  who  shall  violate  any  provision  of  the  two  iMft 
preceding  sections,  or  who  shall  concur  in  or  assent  to  any  such  violation  by  ikm 
partnerahip,  or  by  any  individual  partner,  shall  be  liable  as  a  general  partner. 

Seot.  23.  In  case  of  the  insolvency  or  bankruptcy  of  the  partnerahip,  no  spceidi 
partner  shall,  under  any  circumstances,  be  allowed  to  claim  as  a  creditor,  untU  ih^ 
claims  of  all  the  other  creditora  of  the  partnerahip  shall  be  satisfied. 

8ect.  2-4.  No  dissolution  of  such  partnerahip  by  the  acts  of  the  parties,  shall 
take  place  previous  to  the  time  specified  in  the  certificate  of  its  formation,  or  in  the 
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certificate  of  its  renewal,  until  a  notice  of  sucli  dissolution  shall  hare  been  filed  and 
recorded  is  the  recorder's  office  in  which  the  original  certificate  was  recorded,  and 
pablished  once  in  each  week  for  four  weeks,  in  a  newspaper  printed  in  each  of  the 
eooBties  where  the  partnership  may  have  places  of  business. 

Resolution  10  April  1838.   Purd.  661. 

A  ^neral  partner  in  any  limited  partnership  may,  with  the  assent  in  writing  of 
his  partner,  by  deed  duly  acknowledged  and  recorded,  or  by  last  will  and  testament, 
b  writing,  sell,  assign,  dispose  of  or  bequeath  his  interest  in  such  limited  partner- 
ship; and  when  such  general  partner  dies  without  having  disposed  of  his  interest 
in  such  limited  partnership,  his  administrator  or  executor  may,  in  like  manner,  sell, 
assign  and  transfer  his  interest  therein  for  the  benefit  of  his  estate ;  and  on  every 
raeh  sale,  transfer  or  bequest,  a  corresponding  alteration  shall  be  made  in  the  name 
or  firm  under  which  the  business  of  such  partnership  is  conducted,  and  the  same 
shall  be  forthwith  acknowledged,  certified,  recorded  and  published,  in  the  same 
maimer  as  is  provided  by  law  m  the  case  of  the  original  formation  of  the  partner- 
ship. 

A  ispecial  partner,  with  the  assent  of  his  partner,  in  writing,  first  had  and 
obtained,  may  sell  or  assign  his  interest  in  a  limited  partnership,  without  causing 
thereby  a  dissolution  of  the  partnership. 

The  insolvency  of  any  special  partner  shall  not  cause  a  dissolution  of  the  limited 
partnership,  but  his  interest  therein  shall  be  sold  by  his  assignees  for  the  benefit 
of  his  creditors. 

When  any  special  partner  shall  die,  without  having  disposed  of  his  interest  in 
the  limited  partnership,  his  eiecutor  or  administrator  may  either  continue  his 
interest  therein  for  its  unexpired  term,  for  the  benefit  of  his  estate,  or  may  sell  the 
same  at  public  auction,  under  the  direction  of  the  orphans'  court  of  the  county  in 
which  the  principal  place  of  business  of  such  partnership  may  be,  in  the  same 
manner  as  the  estates  of  intestates  are  now  by  law  sold ;  testamentary  depositions, 
in  writing,  of  the  interest  of  special  partners  may  also  be  made;  the  decease  of 
special  partners  shall  not  dissolve  such  limited  partnership,  unless,  by  the  agreement 
between  the  parties,  it  is  provided  that  such  decease  shall  have  that  effect. 

Every  alteration  in  such  limited  partnership,  according  to  the  provisions  of  this 
resolve,  shall  be  notified  to  the  general  partner,  and  shall  be  duly  acknowledged, 
certified  and  recorded,  as  in  the  case  of  the  original  formation  of  such  partnership 

Act  21  April  1868.   Purd.  659. 

Sect.  1.  The  terms  of  the  partnership  required  to  be  published  by  the  9th 
section  of  the  act  to  which  this  is  a  further  supplement,  shall  consist  of 

1.  The  name  of  the  firm  under  which  such  polnership  shall  be  conducted. 

2.  The  general  nature  of  the  business  intended  to  be  transacted. 

3.  The  names  of  the  general  partners,  and  their  respective  places  of  residence. 

4.  The  aggregate  amount  of  capital  contributed  by  the  special  partners  to  th« 
common  stock. 

5.  The  period  at  which  the  partnership  is  to  commence,  and  the  period  at  which 
it  will  terminate. 

Skot.  2.  The  consent  of  the  partners  to  a  sale  or  transfer,  by  either  the  general 
or  special  partners,  of  their  respective  interests  in  the  partnership,  in  pursuance 
of  the  resolution  of  the  16  April  1838,  may  be  given  in  advance,  either  in  the 
original  articles  of  partnership  or  other  like  instrument ;  and  a  sale  or  transfer  of 
any  part  or  share  of  the  interest  in  the  firm  of  any  partner,  if  made  in  pursuance 
of  the  articles  of  copartnership,  or  previously  expressed  consent  of  the  partners  as 
aforesaid,  shall  be  eaually  valid  as  a  sale  of  the  whole  interest  of  any  one  or  more 
of  Uie  partners ;  and  it  shall  further  be  lawiiil  for  the  general  partner  or  partners, 
or  mther  of  them,  to  purchase  part  or  the  whole  of  the  interest  oi  shares  of  one  or 
more  of  the  special  partners. 

Sect.  3.  The  capital  of  the  firm  may  be  increased  either  by  taking  in  new  special 
partners,  or  new  ^subscriptions  of  capital  from  the  partners  previously  in  the  firm; 
such  increase  being  made  in  pursuance  of  the  consent  of  the  partners,  as  expressed 
in  the  original  articles  of  partnership,  or  in  any  subsequent  instrument  of  writing. 
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Seot.  4.  Every  such  increase  of  capital  shall  be  dalj  acknowledged,  certified 
and  recorded ;  bat  no  neglect  in  recording  the  certificate  of  any  such  increase  of 
capital,  or  of  any  sale  or  transfer  of  the  interests  or  shares  of  the  special  partners, 
or  any  of  them,  shall  be  constraed  to  operate  as  a  dissolution  of  the  finn,  or  to 
make  the  special  partners  liable  as  general  partners. 

Act  30  March  1865.  Purd.  1400. 

Sect.  1.  It  shall  and  may  be  lawful  for  any  special  partner  to  make  his  oontii- 
bution  to  the  common  stock  of  any  limited  partnership,  he  may  become  a  member 
of,  in  cash,  goods  or  merchandise :  Provided,  That  when  such  oontribuUons  are 
made  in  goods  or  merchandise,  the  same  shall  first  be  appraised,  under  oath,  by  a& 
appraiser,  who  shall  be  appointed  by  the  court  of  common  pleas  of  the  county  in 
which  such  partnership  is  to  be  carried  on  :  And  provided  cUso,  That  in  the  certii* 
cate  now  required  by  law,  the  nature  and  value  of  the  said  goods  shall  be  fully  set 
forth  and  described. 

Sect.  2.  The  business  of  the  partnership  shall  be  conducted  under  a  firm,  ia 
which  the  names  of  all  the  general  partners  shall  be  inserted,  except,  that  whet 
there  are  more  than  two  general  partners,  the  firm  name  may  consist  of  either  t«o 
of  such  partners,  with  the  addition  of  the  words  "  and  company ;"  but  the  sail 
partnership  shall  put  up,  upon  some  conspicuous  place  on  the  outside,  and  in  frooi 
of  the  building,  in  which  it  has  its  chief  place  of  business,  some  sign,  on  whi^ 
shall  be  painted  in  legible  English  characters,  all  the  names,  in  full,  of  all  the  mem* 
bers  of  said  partnership,  stating  who  are  general,  and  who  are  special  partners. 

Act  21  February  1868.  Purd.  1513. 

Sect.  1.  The  firm  name  of  any  limited  partnership  may  consist  of  the  name  of 
any  general  partner,  with  the  addition  of  the  wonls  "  and  company,''  notwitb* 
standing  the  name  of  such  general  partner  may  be  common  to  him  and  any  special 
partner }  but  the  said  partnership  shall  put  up  the  sign  required  by  the  2d  section 
of  the  act  approved  the  30th  of  March,  1865,  to  which  this  is  a  supplement. 

A  ,LIMITED  partnership  may  be  formed  to  buy  for  a  single  adventure — ^as 
drove  of  cattle ;  which  done,  the  power  of  one  partner  to  bind  the  other  by  addi* 
tional  purchases  ceases  when  the  drove  is  started.     3  B.  Monroe  263. 

In  New  York,  a  publication  of  the  terms  of  a  limited  partnership  within  ihrM 
days  after  the  registry  thereof,  is  a  compHanoe  with  the  statute.   24  Wend.  496. 

So,  the  statute  is  complied  with,  if  the  terms  of  the  partnership  are  published  ia.] 
a  daily  paper  once  in  each  week  for  six  successive  weeks ;  each  publication  beii 
deemed  to  represent  seven  days.     Ibid. 

In  the  publication  of  the  certificate  of  the  terms  of  a  limited  partnership,  ai 
mistake  in  the  publication  of  the  names  of  the  partners — as  Argale  for  Argau— *. 
will  not  vitiate  the  publication ;  whether  or  not  the  mistake  tended  to  mislead, 
should  be  left  to  the  jury.    Ibid. 

A  mistake  of  the  printer  in  giving  notice  of  a  special '  partnership,  stating  that 
95000  had  been  put  in,  instead  of  $2000,  renders  the  special  partners  generaL  € 
Hill  479.    3Denio436. 

The  plaintiff,  in  such  case,  need  not  prove  that  he  was  misled  by  the  notie0^ 
Ibid. 

In  an  action  to  charge  special  partners  as  indorsers,  it  appeared  that  the  pub* 
lished  notice  stated  that  the  partnership  would  commence  16  November  I8OT9 
whereas  the  certificate  filed  stated  16  October  1837 :  held,  that  unless  the  error  of 
the  publication  was  designed  to  deceive,  or  the  indorsement  made  bejbre  16  Novem* 
ber  1837,  the  special  partners  were  not  liable.    5  Hill  309. 

A  special  partner,  transacting  any  business  for  the  firm,  becomes  a  general  pai^ 
ner,  and  liable  for  the  debts  of  the  firm.  Ibid.  But  this  does  not  make  him  liafcM 
in  trespass,  for  the  act  of  an  agent  of  the  firm.     8  Wr.  156. 

Where  evidence  is  given  to  show,  jprimd  facte,  that  the  special  partner  did  s 
pay  in  the  amount  specified  by  the  affidavit  filed  pursuant  tp  the  statute,  inoh. 
affidavit  is  not  eyenprimd  facte  rebutting  evidence.     Ibid-byCiOC 
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Where  a  third  person  enters  the  firm  as  a  ^teneral  partner,  the  special  partnership 
18  dissolTed ;  and  if  there  be  a  renewal,  and  not  a  new  cash  payment  by  the  former 
and  continuing  special  partner,  but  the  cash  paid  into  the  former  special  partner- 
ship remains  with  the  new  firm,  and  constitutes  the  cash  paid  into  the  new  firm  by 
the  special  partner,  he  becomes  a  general  partner  of  the  renewed  firm.  10  Ban*  47. 
In  such  cases,  knowledge,  by  creditors,  of  the  existence  of  the  special  partner- 
ship agreement  at  the  time  the  contracts  are  mcAe,  does  not  discharge  the  special 
partner  from  his  general  liability.   Ibid. 

A  judgment  confessed  by  one  partner  to  anotheri  to  secure  the  amount  of  the 
capital  stock  advanced  by  such  partner,  who  had  agreed  to  enter  into  a  special  part 
nership,  but  became  a  general  partner,  by  reason  of  non-compliance  with  the  requi- 
sitions of  the  act  of  assembly,  is  valid  against  a  separate  creditor  of  the  partner  who 
confessed  the  judgment.   6  Barr  490. 

The  capital  contributed  by  the  special  partner  must  be  paid  in  actual  hard  cash ; 
it  cannot  be  in  a  stock  of  goods.  2  Wr.  153.  But,  it  seems,  that  a  payment 
in  the  checks  of  third  persons  (conceded  to  represent  cash,  and  which  actually  went 
into  the  firm  business,)  is  not  such  a  violation  of  the  provision  requiring  an  actual 
cash  payment,  as  will  render  the  special  partner  liable  as  a  general  one.  10  0. 
344. 

A  loan  made  by  the  firm  to  the  special  partner,  and  repaid  with  interest,  is  not 
a  violation  of  that  provision  which  prohibits  a  withdrawal  by  any  special  partner, 
of  any  portion  of  the  sum  contributed  by  him  to  the  stock  of  the  company.  10 
C.  344. 

The  articles  of  copartnership  cannot  stipulate  that  the  general  partner  shall  sign 
no  note  or  other  money  obligation  without  the  knowledge  and  approval  of  the  son 
of  the  special  partner.     2  Wr.  153. 

The  special  partner  may  wind  up  the  affairs  of  the  firm,  on  a  dissolution,  without 
rendering  himself  liable  as  a  general  partner.  3  Phila.  122.  But  he  cannot 
elaim  as  a  creditor,  if  the  firm  be  insolvent.     8  Wr.  150. 

A  voluntary  assignee  of  a  limited  partnership  cannot  avoid  an  assignment  made 
contrary  to  the  provisions  of  the  21st  section  of  the  act  of  20th  March  1836. 
8ach  assignee  represents  only  the  assignor,  and  not  the  creditors.     2  C.  108. 

Where  a  limited  partnership  is  dissolved,  by  agreement,  before  the  period  fixed 
by  the  original  certificate,  it  continues  as  to  persons  crediting  the  firm,  without 
actual  notice,  until  the  notice  required  by  the  statute  has  been  filed,  recorded  and 
published  for  four  weeks,  as  therein  prescribed.     11  N.  Y.  97. 

And  if  any  alteration  be  made  in  the  capital  or  shares,  and  the  partnership  be 
in  any  manner  thereafter  carried  on  before  the  publication  is  completed,  the  special 
partner  becomes  liable  as  a  general  partner.     Ibid. 

But  an  alteration  by  the  general  partner,  without  the  knowledge  of  the  special 
partner,  in  the  nature  of  the  business  provided  for  in  the  articles  of  copartnership, 
will  not  convert  the  special  partner  into  a  general  partner,  so  as  to  render  him  per- 
sonally liable  to  the  creditors  of  the  firm.    4  Phila.  312.     8  Wr.  145. 
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No  action  will  lie  to  recover  tbi|  moiety  of  the  cost  of  a  party  wall,  under  tlie 
act  of  1721)  (see  Purd.  778,^  mttit  the  second  house  is  actually  begun.  K  it  be 
begun,  and  a  breach  be  maoe  in  the  wall  before  payment,  the  first  builder  may 
maintain  trespass,  or,  it  ieems,  he  may  waive  the  trespass,  and  bring  assumpBit  for 
money  paid,  laid  out,  &c.   1  D.  346. 

The  moiety  of  the  cost  of  a  party  wall  is  a  personal  charge  against  the  huilder 
of  the  second  house,  and  not  a  lien  on  the  house  itself.   5  S.  &  R.  1. 

Therefore,  the  purchaser  of  the  second  house  is  not  liable  to  the  claim  of  the  fint 
builder,  who  has  neglected  or  declined  to  insist  upon  the  payment  before  the  wall 
was  broken  into,  (1  D.  346,^  and  on  payment  of  the  moiety,  by  the  owner  of  the 
adjoining  lot,  to  the  first  builder,  the  claim  is  satisfied,  and  a  purchaser  from  the 
first  builder  cannot  afterwards  recover  the  amount,  when  a  second  building  k 
erected,  although  he  has  no  notice  of  the  payment,  and  no  instrument  aoknowled|p» 
ing  the  payment  has  been  put  on  record.   5  S.  &  R.  1. 

The  first  builder  upon  adjoining  lots,  in  a  town»-  is  bound  to  use  suitable  mate- 
rials, and  build  them  skilfully,  in  the  foundation  and  wall  of  partition ;  for  if,  upoa 
the  excavation  for  and  construction  of  a  house  upon  the  adjoining  lot,  notwith-> 
standing  the  use  of  proper  and' ordinary  care  and  diligence,  the  first  walls  shouU' 
&11,  in  consequence  of  their  defects,  it  must  be  regarded  as  a  loss  tcUhoui  injurjf, 
7  W.  460. 

A  party  wall  must  be  built  without  openings  or  windows  overlooking  the  adjoiii 
ers.     It  must  be  a  solid  wall.     24  Leg.  Int.  140.     11  P.  F.  8m.  118. 

On  the  completion  of  a  building,  the  party  wall  is  the  property  of  the  owner  ct 
the  house,  and  not  of  the  contractor.     2  Am.  L.  J.  191.     Ibid.  826. 

The  party  by  whose  order  a  house  is  erected  is  the  builder,  and  liable  for  the 
value  of  the  party  wall,  although  the  house  was  erected  under  a  contract  for  a  groea 
sum,  ^'including  party  walls,''  which  had  been  paid.     9  Barr  501.     i 

The  right  to  compensation  for  a  party  wall  is  personal  to  the  first  builder :  henee^ 
where  a  house  was  erected  on  land  conveyed  to  husband  and  wife,  and  the  heirs  of 
the  wife,  the  husband  and  his  creditors  are  entitled  to  the  compensation.     Ibid. 

A  court  of  equity  will  restrain  a  builder  from  using  his  neighbor's  party  wally 
before  payment  of  a  moiety  of  the  cost  thereof,  by  injunction.  2  Am.  L.  J.  327* 
1  P.  494. 

In  all  conveyances  of  houses  and  buildings,  the  right  to  and  compensatioQ  Ibr, 
the  party  wall  built  therewith,  shall  be  taken  to  have  passed  to  the  purchaser,  unleat ; 
otherwise  expressed ;  and  the  owner  of  the  house  for  the  time  being,  shall  have  afl 
the  remedies  in  respect  of  such  party  wall,  as  he  might  have  in  relation  to  the 
house  to  which  this  is  attached.     Act  10th  April  1849,  §  6.     Purd.  782.  ^ 

By  this  act  the  party  wall  is  created  real  estate,  and  passes  by  a  conveyance  of , 
the  laud,  unless  excepted  in  the  deed.  6  C.  372.  16  I^eg.  Int.  270.  The  acl|^ 
however,  is  not  retrospective  in  its  operation,  and  does  not  operate  on  deeds  exe> 
cuted  before  its  passage.     2  H.  435.     5  H.  363. 

The  decision  of  the  surveyor  directing  the  removal  of  an  insufficient  party  wall^ 
is  conclusive,  and  no  appeal  lies  from  it  to  the  common  pleas.     11  H.  34. 

A  city  surveyor  has  no  right  to  enter  upon  property  which  has  been  enclosed  bvj 
a  fence  for  upwards  of  twenty-one  years,  in  order  to  settle  or  regulate  a  di&puteS 
line  between  adjoining  owners.     27  Leg.  Int.  117. 
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I.  Act  of  usembly.  II.  Judicial  authorities. 

I.  Act  16  June  1836.   Purd.  432. 

Sect.  23.  Ooods  or  chattels  of  the  defendant  in  any  writ  of  Jieri  facias,  which 
ifaall  have  heen  pawned  or  pledged  by  him  as  secaritj  for  any  debt  or  liability,  or 
which  have  been  demised,  or  in  any  manner  delivered  or  bailed,  for  a  time,  shall  be 
h&ble  to  sale,  upon  execution  as  aforesaid,  subject,  nevertheless,  to  all  and  singular 
the  rights  and  interests  of  the  pawnee,  bailee  or  lessee,  to  the  possession  or  other- 
vise,  of  such  chattels  or  goods,  by  reason  of  such  pledge,  demise  or  bailment. 

n.  The  contract  of  pledge  is  a  bailment  or  delivery  of  goods  and  chattels  by  one 
nan  to  another,  to  be  holden  as  a  security  for  the  payment  of  a  debt,  or  the  per- 
fimnance  of  an  engagement,  and  upon  the  express  or  implied  understanding,  that 
the  thing  deposited  is  to  be  restored  to  the  owner  as  soon  as  the  debt  is  discharged, 
or  the  engagement  have  been  fulfilled.  Addison  on  Contracts  319.  1  Ruth.  Inst. 
b.I.ch.  4,§5. 

Possession  of  the  property  is  essential  to  the  existence  of  a  pledge,  but  the  pos- 
Mfision  may  be  according  to  the  nature  of  the  subject.  2  N.  T.  443.  Bright.  B. 
^62.  And,  after  a  sale  of  the  goods,  under  an  execution  against  the  pawnor,  the 
uwnee  is  entitled  to  the  possession,  until  redeemed  by  the  purchaser.  1  N.  Y.  20. 
Paid.  432,  n. 

A  pawnee  has  a  special  property  in  the  pledge,  and  may  assign  it,  and  the 
assignee  may  consequently  assert  his  title  to  it,  against  the  owner,  or  one  standing 
IB  his  place.  4  W.  414. 

When  the  goods  are  pledged  for  an  indefinite  period  of  time,  the  pawnee  cannot 
lell  them  without  notice  to  the  person  by  whom  they  were  pledged.   1  Br.  174. 

A  pledge  for  a  loan  of  money  to  be  repaid  at  a  fixed  time,  may  be  sold  by  the 

fedgee,  aft«r  the  time  for  redemption  has  gone  by,  and  a  demand  for  repayment 
y  made  i  provided  reasonable  notice  be  also  given  to  the  pledgor,  of  the  time 
and  place  of  the  intended  sale.  And  the  law  is  the  same,  where  the  pledge  is  a 
promissory  note  of  a  third  person,  which  will  not  mature  until  long  after  the  time 
fxed  for  repayment  of  the  loan.   7  Am.  L.  K.  483.   8  Wr.  243. 

The  pawnee  of  goods  may  recover  their  full  value,  in  trespass,  against  a  stranger 
who  takes  them  away,  although  they  are  pledged  to  him  for  less,  being  answerable 
&r  the  excess.   5  6.  457. 

A  pawnee  or  lessee  of  goods  may  maintain  trespass  against  the  owner  of  the  goods, 
18  well  as  against  a  stranger,  for  taking  them  away  during  the  existence  of  his  pro« 
party  in  them.   3  Wh.  258. 

If  the  pawn  be  laid  up,  and  the  pawnee  robbed,  through  the  want  of  ordinary  care 
OD  his  part,  he  is  answerable^  otherwise  hA  is  not;  though  if  the  pawnee  useUi  the 
thing,  as  a  jewel,  watch,  &c.,  that  will  not  be  the  worse  for  wearing,  which  he  may 
do,  it  is  at  his  peril,  and  if  he  is  robbed,  he  is  answerable  to  the  owner^  as  the  using 
ioecasions  the  loss,  &c.   3  Salk.  268.   1  Bulst.  181. 

Although  a  pawnee  use  the  pawn  tortiously,  yet  he  is  answerable  by  action  only; 
he  does  not  thereby  forfeit  his  lien.   Ibid. 

K  a  man  put  a  chattel  into  the  possession  of  a  mechanic,  for  the  purpose 
if  repair,  and  the  mechanic  pledge  it,  the  owner  may  maintain  trover  against 
Ae  pawnbroker,  without  previously  tendering  the  sum  for  which  it  ^as  pledged. 
1  Br.  43. 

Where  property  is  pledged  to  which  the  pledgor  has  no  title,  and  which  the 
^edgor  has  no  right  to  pledge,  the  pledgee,  in  the  absence  of  a  special  contract  to 
the  contrary,  may  restore  it  to  the  true  owner;  and  in  an  action  by  the  pledgor  may 
iet  up  the  right  of  the  real  owner  as  a  defence.   4  Eng.  L.  &  £q.  438. 

A  livery-stable  keeper  has  no  property,  as  pawnee,  in  a  horse  at  livery,  which 
jaiakes  him  liable  to  an  attachment.    He  has  a  lien,  which  does  not  prevent  a  levy 
vpoD  execution  against  the  owner  of  the  horse.  8  Phila.  B.  219.)igitized  by  v^OOQlC 
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All  actions,  suits,  &c.,  which  shall  be  brought  for  any  forfeiture  upon  any  penal 
act  of  assembly,  whereby  the  forfeiture  is  limited  to  the  commonwealth  only,  shall  | 
be  brought  within  two  years  after  the  offence  was  committed;  and  where  the  benefit  ; 
of  any  forfeiture  is  limited  to  the  commonwealth  and  to  the  prosecutor,  all  actiona,  i 
suits,  &c.,  shall  be  brought  within  one  year  after  the  offence  was  committed;  and  I 
in  the  latter  case,  in  default  of  any  person  prosecuting,  then  the  same  may  be  pro-  ] 
secuted  for  the  commonwealth,  any  time  within  one  year  after  that  year  ended. 
Purd.  657.   [See  "  Limitation  of  Actions."] 

In  an  action  of  debt  for  penalties,  the  general  evidence  for  the  plaintiff  ib  proof 
of  the  commission  of  the  act  upon  which  the  penalty  has  accrued,  and  if  a  time  bo 
limited  by  the  statute  for  bringing  the  action,  that  the  action  was  brought  within 
that  time,  and,  where  the  ventte  is  local,  that  the  action  is  broughtun  the  proper 
county.   Roscoe's  Ev.  821. 

Where  an  act  of  assembly,  creating  an  offence,  provides  "that  the  person  sa 
offending,  on  conviction  thereof  before  a  justice  of  the  county,  shall  pay  a  fine  of 
five  dollars  for  every  such  offence,  to  be  recovered,  as  debts  of  equal  amount  are  by 
law  recovered,  by  any  person  wllo  may  sue  for  the  same,"  the  offender  need  not  l« 
convicted,  either  by  indictment  or  by  a  summary  process,  before  the  justice,  but 
simply  in  an  action  of  debt,  by  a  judgment  for  the  penalty,  if  proved  guilty  of  tht 
offence.   10  W.  382. 

But  where  an  act  of  assembly  imposes  a  penalty,  and  gives  authority  to  jusUees 
of  the  peace  to  take  cognisance  of  the  violation,  but  prescribes  no  method  or  fona 
for  the  prosecution,  the  conviction  must  be  in  accordance  with  the  rules  of  the  oom- 
mon  law.   2  P.  266.     [See  "  Summary  Convictions."] 

The  act  of  7th  May  1857  provides  that  for  all  breaches  of  ordinances  of  the  ci^ 
of  Philadelphia,  the  original  process  shall  be  the  same  as  in  cases  of  surety  of  the 
peace ;  reserving,  however,  the  remedy  by  writ  of  certiorari,  P.  L.  426.  But  by 
act  of  15th  March  1858,  where  the  penalty  demanded  is  $50,  and  upwards,  actiou 
of  debt  shall  bo  brought  in  the  corporate  name  of  the  city.   P.  L.  114. 

Where  an  offence  made  penal  by  statute  is  in  its  nature  single^  and  cannot  be 
severed,  there  the  penalty  shall  be  only  single,  though  several  persons  may  join  ia 
the  commission  of  it:  but  when  the  offence  is  in  its  nature  several,  there  eveiy 
offender  is  separately  liable  for  the  penalty.   Gowp.  610.   Esp.  on  Penal  Actions  69. 

Where  two  are  sued  jointly  for  violation  of  an  ordinance,  it  must  appear  thai 
both  were  connected  in  the  act  complained  of    2  Phila.  R.  44. 

When  a  penal  action  is  to  be  brought  within  one  year,  the  day  of  committing  the 
offence  is  inclusive.   Hob.  139. 

The  record  must  show  a  title  in  the  plaintiff  under  some  clause  in  the  statute 
under  which  he  sues;  but  where  there  ig  also  an  exception,  or  clause  amounting  le 
an  exception  from  the  penalty,  from  some  particular  circumstances,  the  rule,  as  te. 
where  it  is  necessary  to  set  it  out,  and  where  not,  is  this: — If  the  exception  be  part 
of  the  enacting  clause  itself  which  gives  the  penalty,  there  it  must  be  negatived; 
but  where  the  exception  is  by  another  and  distinct  clause  in  the  statute,  or  where. 
it  arises  under  another  statute,  then  it  need  not  be  set  out,  but  must  be  used  In' 
the  defendant  as  matter  of  defence.  1  T.  R.  14*4.  7  T.  R.  27.  See  2  P.  23^ 
289. 

Every  record  of  a  judgment  against  a  defendant  for  the  violation  of  an  otdinancei/ 
must  show — 1.  That  the  magistrate  had  jurisdiction  of  the  subject-matter:  2.  The- 
section  of  the  ordinance  violated :  3.  That  the  penalty  imposed  conforms  to  the  fine:^ 
4.  That  evidence  was  adduced  in  support  of  the  charge,  or  that  the  defendant  oor 
fessed  it :  5.  That  witnesses  were  sworn  or  affirmed  :  6.  That  the  offence  was  ooi 
mitted  within  the  city  or  borough,  enacting  the  ordinance:  7.  That  judgment  wae; 
duly  entered  against  the  defendant.  If  the  record  omit  to  show  any  of  these  foA-' 
ings,  the  judgment  will  be  reversed  on  certiorari,  4  Phila.  145.  1  Ibid.  513.  % 
^bid.  43.  r^^^^T. 
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If  the.  ordinance  impose  a  penalty  upon  the  doing  of  an  act  "  wantonly  and  With- 
out reasonable  cause/'  the  record  most  show  that  the  defendant  did  the  act  com- 
plained of  "wantonly  and  without  reasonable  cause.''  1  Phila.  617.  Every 
essential  ingredient  of  the  offence  must  be  set  out  by  the  magistrate,  or  his  judg- 
ment will  be  reversed.    4  Phila.  148.     See  11  H.  521. 


L  Provisions  of  the  Penal  Code.  III.  Form  of  an  iDformation,  and  warrants  for 

II.  Judicial  authoritieB  and  defimtions.  pexjury  and  subornation  of  peijury. 

I.  Act  31  March  1860.  Purd.  219. 

Sect.  14.  If  any  person  shall  wilfully  and  corruptly  commit  wilful  and  corrupt 
peijury,  or  shall  by  any  means  procure  or  suborn  any  person  to  commit  wilful  and 
corrupt  peijury,  on  his  or  her  oath  or  affirmation  Jegally  administered,  either  before 
any  committee  of  the  legislature  of  this  common  wealth,  or  in  any  judicial  proceed- 
ing, matter  or  cause  which  may  be  depending  in  any  of  the  courts  hereof,  or  before 
any  judge,  justice,  mayor,  recorder,  alderman  or  other  magistrate,  or  before  any 
arbitrator,  prothonotary,  clerk,  notary  public,  commissioner  or  auditor,  appointed 
by  any  court  of  this  commonwealth,  or  in  any  deposition  taken  pursuant  to  the 
laws  of  this  commonwealth,  or  the  rules,  orders  and  directions  of  any  court,  arbi- 
trator or  judge  thereof,  or  preparatory  and  for  the  purpose  of  obtaining  any  rule  or 
order  of  court,  or  of  a  judge  or  arbitrator;  or  if  any  person  in  taking  any  other 
oath  or  affirmation  required,  or  that  may  hereafter  be  required  by  any  act  of  assem- 
bly of  this  commonwealth,  shall  be  guilty  of  wilfully  and  corruptly  making  a  false 
oath  or  affirmation ;  or  if  any  person  shall  procure  or  suborn  any  other  person  to 
make  any  such  false  oath  or  affirmation ;  every  person  so  offending  shall  be  guilty 
of  a  misdemeanor,  and,  on  conviction,  be  sentenced  to  pay  a  fine  not  exceeding  five 
hundred  dollars,  and  to  undergo  an  imprisonment,  by  separate  or  solitary  confine- 
ment at  labor,  not  exceeding  seven  years,  and  shall  be  for  ever  disqualified  from 
being  a  witness  in  any  matter  in  controversy. 

n.  The  object  of  the  14th  section  of  the  Penal  Code  was  to  put  at  rest  the  nice 
distinctions  that  have  been  raised,  whether  perjury  can  only  be  committed  in  a 
court  of  justice  or  in  the  course  of  justice,  or  whether  a  given  oath  has  been  taken 
in  a  judicial  proceeding  properly  so  called,  or  otherwise.  These  captious  objections 
are  removed  by  defining  precisely  the  kinds  of  oath  which,  if  false,  constitute  per- 
jury. The  extension  of  the  crime  to  any  person  taking  an  oath  required  by  an 
act  of  assembly,  who  shall  be  guilty  of  making  a  false  oath,  supersedes  much  past, 
and  obviates  the  necessity  of  any  future,  legislation  on  the  subject  Report  on  the 
Penal  Code  14. 

Perjury  consists  in  swearing  falsely  and  corruptly,  contrary  to  the  belief  of  the 
witness ;  and  not  in  swearing  rashly  and  inconsiderately,  according  to  his  belief.  1 
Bald.  370. 

A  prosecution  for  perjury  alleged  to  have  been  committed  in  an  affidavit  of 
defence  in  a  civil  action,  cannot  be  instituted  until  after  final  judgment  therein.  5 
P.  L.  J.  164. 

There  must  be  two  witnesses,  upon  an  indictment  for  perjury;  one  alone  is  not 
sufficient,  because  there  is  in  that  case  only  one  oath  against  another.  Whart.  C. 
L.S802.  66arr  170.  For  the  qualifications  of  this  rule,  see  1  Greenl.  Ev.  §  257. 
14  ret  440.  And  the  testimony  of  a  single  witness  is  sufficient  to  prove  that  the 
defendant  swore  as  charged  in  the  indictment   12  Met  225. 

Subornation  of  perjury  is  the  offence  of  procuring  another  to  take  such  a  false 
oath  as  constitutes  perjury  in  the  principal.   4  Bl.  Com.  137.  ^    .^^^  ^  GoOqIc 
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Til.  Information  or  a  witness  in  a  case  of  pebjtjbt. 

UNION  COUNTY,  ss. 

The  information  of  A.  B.,  of  Beaver  township,  in  the  county  of  Union,  yeoman,  taken 
upon  oath  before  J.  R.,  one  of  the  justioes  of  the  peace  in  and  for  the  said  ooonty,  tiie 
tenth  day  of  June,  a.  d.  1860,  who  saith  that  on  the  12th  day  of  May  last,  at  about  eight 
o'clock  in  the  morning,  he  set  out  in  company  with  a  certain  0.  D.  from  Selin's  Grove, 
and  arriyed  that  same  day,  towards  evening,  at  Danville,  in  Columbia  ooonty,  aod 
remained  there  all  that  evening  and  night.  (Signed,)  A.  B. 

Signed  and  subscribed,  June  10th,  ▲.  n.  1860,  before  J.  R..  Justice  of  the  Peace. 

WARRANT  FOR  FBRJURT. 

UNION  COUNTY,  S9. 

The  Cemaoawealfh  of  Penniylvaaia, 
To  the  Constable  of  the  Township  of  Beaver,  in  the  County  of  Union,  greeting: 

Whereas,  a  certain  C.  D.,  of  the  township  of  Beaver,  in  the  county  of  Union,  enrrier, 
being  duly  summoned  to  appear  before  J.  R.,  one  of  our  justices  of  the  pe%eQ  in  and  fat 
the  said  county,  to  give  eviaence  in  a  certain  action  depending  before  our  said  jpsdee, 
wherein  G.  H.  was  plaintiff,  and  H.  J.  defendant,  did  appear  accordingly,  on  the  22d  day 
of  May  last,  at  the  office  of  our  said  justice,  in  the  county  aforesaid,  and  then  and  then 
being  duly  sworn  by  our  said  justice  to  say  the  truth,  the  whole  truth,  and  nothing  bat 
the  truth,  the  said  C.  D.,  among  other  things,  did  depose  and  say  that  he  was  present  at 
New  Berlin,  on  the  12th  day  of  May  last,  at  about  noon,  and  saw  G.  H.  pay  to  H.  J. 
twenty  dollars,  which  the  said  H.  J.  said  was  in  full  of  all  demands  which  the  said  G.  VL 
had  against  the  said  H.  J.  And,  whereas,  A.  B.,  of  Beaver  township  aforesaid,  y  eoraan, 
hath  made  oath  before  our  said  justice,  that  on  the  said  12th  day  of  May  last,  about  ei^ 
o'clock  in  the  morning,  he  set  out  in  company  with  the  said  C.  D.  from  Selin's  Grove, 
and  arrived  that  same  day,  towards  evenins,  at  Danville.  And,  whereas,  there  are  stroiig  . 
grounds  to  suspect  that  the  aforesaid  C.  D.  nath  been  eoilty  of  wilful  and  corrupt  pdjory 
by  swearing  falsely  in  the  said  cause :  you  are,  theroiore,  heroby  commanded  to  toke  the 
said  C.  D.  and  bring  him  beforo  the  said  J.  R.,  forthwith,  to  answer  the  said  charge,  and 
further  to  be  dealt  with  according  to  law.  Witness  the  said  J.  R.,  at  Selin's  Grove  afim- 
said,  the  11th  day  of  June,  a.  d.  1860. 

J.  R.,  Justice  of  the  Peace,    [seal.] 

warrant  for  subornation  or  ferjurt. 
LEBANON  COUNTY,  «. 

The  Commonwealth  of  Pennsylvania, 
To  the  Constable  of  the  Township  of  B— ,  in  the  County  of  Lebanon,  greeting: 

Whereas,  a  certain  J.  D.,  of  the  township  of  H ,  in  the  county  of  Lebanon,  fann^, 

being  duly  summoned  to  appear  beforo  J.  R.,  esquire,  one  of  our  justices  of  the  peace  in 
and  for  the  said  county,  to  give  evidence  in  a  certain  action  depending  before  our  said 
justice,  wherein  J.  W.  is  plaintiff,  and  J.  B.  defendant,  did  appear  accordmgly  on  the 
nrst  day  of  June  instant,  at  the  office  of  our  said  justice  in  the  borough  of  Lebanon,  in  the 
county  aforesaid,  and  then  and  there  being  duly  sworn  by  our  said  justice,  to  declaim  the 
truth,  the  whole  truth,  and  nothing  but  the  truth,  the  said  J.  D.  did  depose  and  say,  that 
he  was  present  at  Lebanon,  on  the  twenty-ninth  day  of  December  last,  at  about  nooo, 
and  saw  J.  B.  pay  J.  W.  twenty  dollars,  which  the  said  J.  W.  said  vras  in  full  of  all 

demands :  And  whereas  J.  L.,  of  H township  {foresaid,  farmer,  hath  made  oath 

before  our  said  justice,  that  on  the  said  twenty-ninth  day  of  December  last,  at  about  ei^t 
o'clock  in  the  morning,  he  set  out  in  company  with  J.  W.  from  Lebanon,  and  arrived  ttiai 
same  day  towards  eveningat  Lancaster :  And  whereas,  thero  aro  strong  grounds  to  sus- 
pect that  the  aforesaid  J.  D.  hath  been  guilty  of  wilful  and  corrupt  perjury,  by  sweanitf 
falsely  in  the  said  cause ;  and  that  the  said  J.  D.  hath  been  suborned  to  commit  the  saS 
wilful  and  corrupt  peijury,  by  his  master  the  said  J.  B. :  These  aro  thereforo  to  oomraand 
you  to  take  the  said  J.  B.,  and  bring  him  before  the  said  J.  R.,  forthwith,  to  be  examined 
m  the  premises,  and  further  to  be  dealt  with  according  to  law.  Witness  the  said  J.  R^ 
at  Lebanon  aforesaid,  the  first  day  of  July,  in  Uie  year  of  our  Lord  one  thousand  eigiH 
hundred  and  sixty. 

J.  R.,  Justice  of  the  Peace,    [seal.] 
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I.  Act  of  assemblj.  11.  Judicial  decisions. 

I.  Act  15  April  1869.  Purd.  1582. 

Sect.  1.  It  shall  be  unlawful  for  any  person  to  commence  or  continue  the  prac- 
tice of  medicine  or  surgery  in  the  counties  of  York,  Indiana,  Perry,  Juniata, 
Adams,  Bucks,  Northampton,  Lehigh  and  Elk,  except  Ridgway  and  Ridgway  town- 
ship, (a)  who  has  not  graduated  with  the  degree  of  doctor  of  medicine,  and  received 
a  diploma  from  a  chartered  medical  college,  or  other  institution  authorized  to  grant 
diplomas  :  Provided ^  That  the  provisions  of  this  section  shall  not  apply  to  persons 
who  have  been  eight  years  in  continuous  regular  practice,  though  they  may  not 
have  graduated  as  aforesaid,  nor  to  persons  who  are  reading  or  have  read  medicine 
UDder  the  instruction  of  a  physician  or  surgeon  who  has  the  qualification  to  prac- 
tise prescribed  by  this  section,  when  such  person  has  the  assent  of  such  preceptor 
to  practise.  (6) 

Sect.  2.  Any  person  who  shall  practise  or  attempt  to  practise  medicine  or  sur- 
gery, or  shall  prescribe  for  any  sick  person,  or  perform  any  surgical  operation,  for  fee 
or  reward,  in  violation  of  section  one  of  this  act,  shall  be  deemed  guilty  of  a  mis- 
demeanor, and  upon  conviction  in  any  court  of  competent  jurisdiction,  shall  be 
fined  in  any  sum  not  less  than  one  hundred  dollars,  nor  more  than  five  hundred 
dollars,  at  the  discretion  of  the  court,  one-half  of  said  fine  to  be  for  the  use  of  the 
informer,  and  one-half  for  the  county  in  which  such  fine  shall  be  imposed. 

Sect.  3.  Any  person  who  shall  attempt  to  practise  medicine  or  surgery  by  open- 
mg  a  transient  office  in  any  of  the  aforesaid  counties,  or  who  shall,  by  handbill  or 
other  form  of  written  or  printed  advertisement,  assign  such  transient  office  or  other 
place  to  meet  persons  seeking  medical  or  surgical  advice,  or  prescription,  shall,  before 
being  allowed  to  practise  as  aforesaid,  appear  before  the  clerk  of  the  courts  of  the 
proper  county,  and  shall  furnish  satisfactory  evidence  to  such  clerk  of  the  courts 
that  the  provisions  of  section  one  of  this  act  have  been  complied  with,  and  shall, 
in  addition,  take  out  a  license  for  one  year,  by  payment  of  a  license  fee,  for  the 
use  of  the  proper  county,  of  two  hundred  dollars :  (c)  Provided,  That  the  provisions 
of  this  act  shall  not  apply  to  druggists  or  dentists :  And  provided  further,  That 
physicians  commencing  practice  in  any  of  the  counties  aforesaid,  with  the  intention 
of  residing  permanently  therein,  shall  not  be  subject  to  the  provisions  of  section 
three  of  this  act. 

In  England  physicians  cannot  sue  for  fees.  But  in  Pennsylvania  the  law  is  held 
differently ;  and  this  difference  is  founded  on  practice  and  acts  of  assembly.  5  S. 
k  R.  416. 

Medicine  furnished  and  medical  attendance  given  during  the  last  illness  of  dece- 
dent [the  person  deceased],  to  be  paid  first  by  executors,  &c.     Purd.  284. 

In  taking  an  inquisition  of  death,  super  visum  corporis,  the  coroner,  as  a  public 
agent,  has  authority  to  order  &post  mortem  examination  ^t  the  public  charge;  and 
the  physician  or  surgeon  employed  by  him,  to  perform  such  service,  is  employed  by 
the  county,  and  is  entitled  to  a  reasonable  compensation  from  the  county,  for  his 
services.     3  Barr  462. 

(a)  The  act  is  extended  to  Crawford  and  Erie  delphia,  York,  Union  and  Adams.   Pnrd.  1625. 

connties  by  act4  March  1870.  P.  L.  353.   And  (b)  See  act  14  April   1870,  as  to  Berks 

to  Berks  county,  by  act  14  April  1870.    P.  L.  county.    P.  L.  1156. 

1156.    And  see  act  11  April  1866,  for  a  similar  (c)  By  act  31  March  1870,  a  violation  of 

enactment  as  to  Lycoming  county,  Purd.  1440 ;  this  section  (except  in  Perry  and  Indiana  coun- 

act  29  March  1870,  as  to  Warren,  Crawford  and  ties)   is  to  be  deemed  a  misdemeanor,  and 

McKean  counties,  P.  L.  659 ;  and  act  8 1  March  punished  by  a  fine  of  not  less  than  |200  nor 

1870  as  to  the  counties  of  Dauphin,  Chester,  more  than  |500,  one-half  to  the  use  of  the 

Carbon,  Luzerne,  Mercer,  Erie,  Blair,  Brad-  informer,  and  one-half  to  the  use  of  the  county, 

ford,   8nlliTan,   Crawford,   Beaver,   Monroe,  or  in  default  thereof,  by  imprisonment  for  not 

Washington,  Venango,  Lycoming,   Hunting-  less  than  six  months  nor  more  than  one  year, 

don,  Schaylkill,  Lawrence,  Somerset,  Phila-  at  the  discretion  of  the  court.   Purd.  1625. 
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Act  31  Maboh  1860.  Purd.  229. 

Sect.  70.  No  apothecary,  druggist  or  other  person,  shall  sell  or  dispose  of,  by 
retail,  any  morphia,  strychnia,  arsenic,  prussic  acid  or  corrosive  snhlimate,  except 
upon  the  prescription  of  a  physician,  or  on  the  personal  application  of  some  respect- 
ahle  inhahitaut  of  full  age,  of  the  town  or  place  in  which  such  sale  shall  be  made; 
and  in  all  cases  of  such  sale,  the  word  poison  shall  be  carefolly  and  legibly  marked 
or  placed  upon  the  label,  package,  bottle  or  other  vessel  or  thing  in  which  sach 
poison  is  contained ;  and  when  sold  or  disposed  of,  otherwise  than  under  the  pre- 
scription of  a  physician,  the  apothecary,  druggist  or  other  person  selling  or  disposing 
of  the  same,  shall  note  in  a  register,  kept  for  that  purpose,  the  name  and  residenoe 
of  the  person  to  whom  such  sale  was  made,  the  quantity  sold,  and  the  date  of  snek 
sale ;  any  person  offending  herein,  shall  be  guilty  of  a  misdemeanor,  and,  on  (K>fi- 
yiction,  be  sentenced  to  pay  a  fine  not  exceeding  fifty  dollars. 

Seot.  86.  If  any  person  shall  unlawfully  apply  or  administer  to  another,  any 
chloroform,  laudanum  or  other  stupefying  and  overpowering  drug,  matter  or  thin^ 
with  intent  thereby  to  enable  such  offender  or  any  other  person,  to  commit,  or  witk 
the  intent  to  assist  such  offender  or  other  person,  in  committing  any  felony,  every 
such  offender  shall  be  guilty  of  a  felony,  and,  being  convicted  thereof,  shall  l« 
sentenced  to  pay  a  fine  not  exceeding  five  hundred  dollars,  and  undergo  an  imprison- 
ment, by  separate  and  solitary  confinement  at  labor,  not  exceeding  five  years. 

The  86th  section  of  the  Penal  Code  punishes  the  administration  of  stupefying 
mixtures,  with  criminal  intent,  whether  Uie  object  of  the  offender  has  been  consum- 
mated or  not;  inasmuch  as  the  condition  in  which  the  party  injured  is  placed  by 
the  administration  of  the  drug,  renders  the  conviction  of  the  consummated  crime 
always  difficult,  and  sometimes  impossible.  Report  on  the  Penal  Code  25.  See 
Wharton  &  StUI^'s  Med.  Jur.  §  443. 
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I.  Belief  and  employment  of  the  poor.  YI.  Desertion. 

II.  SettlemenU.  VII.  Duties  of  overseers. 

III.  Orders  of  removal.  VIII.  Fines  and  penalties. 

IV.  Appeals.  IX.  Forms  of  orders,  &o. 
V.  Persons  liable  for  the  support  of  others. 

I.  Relief  and  employment  of  the  poor. 

It  shall  be  the  duty  of  the  overseers  of  every  district,(a)  from  time  to  time,  to 
provide  as  is  hereinafter  directed,  for  every  poor  person  within  the  district  having 
a  settlement  therein,  who  shall  apply  to  them  for  relief.(&)  Act  13  June  1836,  §  L 
Purd.  795. 

If  such  poor  person  be  able  to  work,  but  cannot  find  employment,  it  shall  he  tib* 
duty  of  the  overseers  to  provide  work  for  him,  according  to  his  ability,  and  fat 
this  purpose  they  shall  procure  suitable  places  and  a  sufficient  stock  of  materials 
Ibid.  §  2. 

(a)  Each  township  annually  to  elect  two  city.   8  W.  &  S.  867. 

overseers :    act    28th    February   1885,  {  9 ;  {b)  And  to  pay  the  fdneral  expenses  of  eoA 

Purd.  964.     They  are  a  corporation  by  act  destitute  person,  after  his  decease.  8  W.  &  8: 

9th  March  1771, 1  16.  1  Sm.  888.    Bee  9  Barr  94.      It  is  an  indictable  offence  to  sell  ikm 

219.     They  are  not  jointly  liable  for  money  keeping  of  paupers  to  the  lowest  bidder.    9 

collected  by  each  other  in  their  official  oapa-  Barr  48-9.                                o                     ' 
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li  shall  be  lawfiil  for  the  overseers  of  any  district,. with  the  concurreoce  and  under 
the  directions  of  the  supervisors  of  the  township,  to  employ  such  poor  person,  being 
a  nude  of  sufficient  ability,  in  opening  or  repairing  any  road  or  highway  within  the 
district.    Ibid.  §  3. 

If  such  poor  person,  by  reason  of  age,  disease,  infirmity  or  other  disability,  be 
unable  to  work,  it  shall  be  the  duty  of  the  overseers  to  provide  him  with  the  neces- 
Baiy  means  of  subsistence.   Ibid.  §  4. 

It  shall  also  be  the  duty  of  the  overseers  of  every  district  to  furnish  relief  to  every 
poor  person  within  the  district,  not  having  a  settlement  therein,  who  shall  apply  to 
them  for  relief,  until  such  peison  can  be  removed  to  the  place  of  his  settlement. (a) 
Ibid.  §  5. 

No  person  shall  be  entered  on  the  poor  book  of  any  district,  or  receive  relief  from 
any  overseers,  before  such  person,  or  some  one  in  his  behalf,  shall  have  procured  an 
order  (6)  from  two  magistrates  (c)  of  the  county  for  the  same,  an^  in  case  any  over- 
seer shall  enter  in  the  proper  book  or  relieve  such  poor  person  without  an  order,  he 
Bhall  forfeit  a  sum  equal  to  the  amount  or  value  given,  unless  such  entry  or  relief 
shall  be  approved  of  by  two  magistrates  as  afore8aid.(ri)   Ibid.  §  6. 

It  shall  be  lawfol  for  the  overseers  of  every  district  to  contract  with  any  person  (e) 
for  a  house  or  lodging  for  keeping,  maintaining  and  employing  such  poor  persons  of 
the  district  as  shall  be  adjudged  proper  objects  of  relief,  and  there  to  keep,  main- 
tain and  employ  such  poor  persons,  and  to  receive  the  benefit  of  their  work  and 
kbor,  for  and  towards  their  maintenance  and  support,  and  if  any  poor  person  shall 
refuse  to  be  kept  and  employed  in  such  house,  he  shall  not  be  entitled  to  receive 
relief  from  the  overseers  during  such  refusal.   Ibid.  §  7. 

It  shall  be  lawful  for  the  overseers  of  every  district,  with  the  approbation  and 
consent  of  two  or  more  magistrates  of  the  same  county,(^^  to  put  out  as  apprentices 
all  poor  children  whose  parents  are  dead,  or  by  the  saia  magistrates  found  to  be 
unable  to  maintain  them,(A)  so  as  that  the  time  or  term  of  years  of  such  apprentice- 
ship, if  a  male,  do  expire  at  or  before  the  age  of  twenty-one  years,  and  if  a  female, 
at  or  before  the  age  of  eighteen  years.     Ibid.  §  8. 

The  word  "  district''  in  this  act,  shall  be  construed  and  taken  to  mean  **  town- 
ship" and  **  borough,"  and  every  other  territorial  or  municipal  division,  in  and  for 
which  officers  charged  with  the  relief  and  support  of  the  poor  are  directed  or  autho- 
rized by  law  to  be  chosen ;  (t)  but  nothing  in  this  act  contained,  shall  be  taken  to 
repeal  or  otherwise  interfere  with  any  special  provision  made  by  law  for  any  city, 
county,  township,  borough  or  other  territorial  or  municipal  divisions.     Ibid.  §  45. 

(a)  They  are  bound  to  maintain  every  poor  1860,  no  order  of  relief  may  be  granted  in 

person  within  their  district  not  having  a  settle-  Washington,  Greene,  Fayette,  and  Bradford 

Bent  therein,  'who  shall  apply  to  them  for  coanties,  until  proof  is  made  to  the  satisfaction 

relief,  until  he  can  be  removed  to  the  place  of  of  the  justices,  by  the  oaths  of  two  reputable 

kis  last  settlement ;  and  if,  in  an  attempt  so  to  citizens  of  the  proper  county,  that  such  person 

remove  him,  he  be  left  in  a  township  not  legally  is  entitled  to  the  relief  prayed  for ;   and  the 

chargeable  with  his  support,  he  may  be  re-  names  of  the  said  citizens  are  to  be  set  forth  in 

turned  to  ihe  township  where  he  first  became  the  order  granted  by  the  justices.  Purd.  795  n. 
diargeable.     5  W.  &  8.  585.    9  Barr  46.  (e)  By  act  15th  April  1845,  i  20,  the  over- 

(6)  In  cases  of  emergency,  relief  must  pre-  seers  of  York  county  are  forbidden  to  sell  an^ 

cede  the  order  of  maintenance,  and  the  town-  provisions  of  their  own  raising,  to  ihe  alms- 

riup  would  be  liable  without  such  order.     12  house  and  hospital  of  said  county,  under  a 

8.  &  B.  292.     9  Barr  47.    A  physician  may  penalty  of  $100.    Purd.  795  n. 
tecoTer  for  medical  services  rendered  to   a        (g)  The  assent  of  the  parent  is  not  neoes- 

panper,  in  case  of  emergency,  without  a  pre-  sary ;  nor  that  the  infant  should  join  in  the 

vions  order  of  relief,  if  such  order  be  subse-  indenture.    S  S.  &  R.  158.    The  directors  of 

qaently  obtained.     8  C.  178.     And  an  order  the  poor  in  Washington  county  may  bind  with- 

obtained  two  years  afterwards  is  not  too  late,  out  the  approbation  of  two  justices.    Purd. 

2  Wr.  160.     No  appeal  lies  from  an  order  of  796.    And  so  may  those  of  Delaware  county, 

maintenance.    2  T.  164.     See  2  W.  43.     By  by  act  1  March  1867.    P.  L.  319. 
act  25th  January  1853,  this  section  is  repealed        (h)  If  there  be  grandparents  of  sufficient 

as  to  the  cities  of  Pittsburgh  and  Allegheny ;  ability  to  maintain  the  children,  a  binding  by 

and  the  guardians  and  directors  of  the  poor  in  the  overseers  is  void.     16  Pitts.  L.  J.  272. 
said  cities  are  authorized  to  relieve  without  an        (t)  Where  a  pauper  was  chargeable  to  the 

order.    P.  L.  12.  township,  which  was  divided,  it  was  held,  that 

(e)  Orders  for  relief  may  be  made  by  a  the  overseers  of  the  township  which  maintained 

ringle  justice,  in  the  counties  of  Northampton,  him  after  the  division,  might  maintain  as-: 

Schaylkill  and  Somerset,  by  act  of  4th  March  sumpsit  against  the  other  township  for  a  rate- 

1850.    Purd.  659.  able  proportion  of  the  expense.    3  S.  &  R.  1 17. 

(<0  By  acta  30  April  1855,  and  6  March 
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n.  Of  settlsmxntb. 

A  Bettlement  may  be  gained  in  any  district :  (a) 

1.  By  any  person  who  shall  come  to  inhabit  in  the  same,  and  who  shall  for  him- 
self and  on  nb  own  acoonnt,  execute  any  public  office,  being  legally  placed  therein. 
during  one  whole  year. 

2.  By  any  such  person  who  shall  be  charged  with  and  pay  his  proportion  of  mnj 
public  taxes  or  levies  for  two  years  successively.  (6) 

3.  By  any  person  who  shall  bond  fide  take  a  lease  (c)  of  any  real  estate  of  the 
yearly  value  of  ten  doIlars,((/)  and  shall  dwell  upon  the  same,  for  one  whole  jeBTy(e) 
and  pay  the  said  rent.(^) 

4.  By  any  person  who  shall  become  seised  of  any  freehold  estate  within  such  dis- 
trictf  and  who  shall  dwell  upon  the  same,  for  one  whole  year.(A) 

5.  By  any  unmarried  person  not  having  a  child,  who  shall  be  lawfVilly  bound  or 
hired  as  a  servant  within  such  district,  and  shall  continue  in  such  service  daring 
one  whole  year.(0 

6.  By  any  person  who  shall  be  duly  bound  an  apprentice  by  indenture,  and  shall 
inhabit  in  the  district  with  his  master  or  mbtress  for  one  whole  year. 

7.  By  any  indented  aervant,  legally  and  directly  imported  from  Europe  into  this 
commonwealth,  who  shall  serve  for  the  space  of  sixty  days  in  the  district  into  which 
he  shall  first  come :  Provided,  That  if  such  servant  shall  afterwards  duly  serve  in 
any  other  district  for  the  space  of  twelve  months  either  with  hb  first  employer  or 
his  assignee,  he  shall  obtain  a  legal  settlement  in  such  other  district(il)   Ibid.  §  9. 

8.  By  any  mariner  coming  into  this  commonwealth,  and  by  any  other  healthy 
person  coming  directly  from  a  foreign  country  into  the  same,  if  such  mariner  or 
other  person  shall  reside  for  Uie  space  of  twelve  months  in  the  district  in  which  he 
shall  first  settle  and  reside.     Ibid.  §  9. 

Every  married  woman  shall  be  deemed,  during  coverture,  and  after  her  hushand's 
death,  to  be  settled  in  the  place  where  he  was  last  settled ;  (/)  but  if  he  shall  have 
no  known  8ettlement,(m)  then  she  shall  be  deemed,  whether  he  be  living  or  dead, 
to  be  settled  in  the  place  where  she  was  last  settled  before  her  marriage.   Ibid.  §  10. 

Every  illegitimate  child  shall  be  deemed  to  be  settled  in  the  place  where  the 
mother  was  legally  settled  at  the  time  of  the  birth  of  such  child.(ii)     Ibid.  §  11. 

(a)  The  place  of  settlement  of  the  father  is  one  shall  provide  a  shop,  loom  and  tackle,  and 

that  of  the  children  antil  the  latter  acquire  a  the  other  shall  perform  the  labor  of  weaving, 

new  settlement.     3  U.  145.     S  Wr.  60.     19  and  that  each  shall  receive  one-half  of  the  pro- 

Wr.  402.     17  Pitts.  L.  J.  34.     An  idiot  a  na-  fits,  constitutes  a  partnership,  and  not  a  hiring 

tivitaie  can  acquire  no  settlement.     5  H.  38.  within  the  statute.     2  W.  342.    See  1  Leg. 

See  3  Wh.  71.  Gax.  42. 

(6)  Payment  of  an  United  States  tax  is  not        {k)  An  indented  servant  gains  a  settlement 

sufficient.     10  S.  k  R.  179.     Bat  a  county  tax  where  he  first  serves  sixty  days,  either  with  the 

is  within  the  act.     5  S.  &  H.  417.  master  to  whom  he  was  indented,  or  with  his 

(c)  Such  lease  need  not  be  in  writing.     1  J.  assignee  ;  and  it  is  of  no  consequence  that  the 

254.     A  widow  by  leasing  property  may  ac-  assignment  is  voidable  by  the  servant,  provided 

quire  a  settlement.     17  Pitts.  L.  J.  34.  he  perform  his  service  under  it.     Although  the 

id)  Increased  to  ten  pounds  in  Philadelphia,  assignment  may  be  absolutely  void,  yet  a  ser- 

by  act  of  25th  May  1840.     Purd.  797.  vice  performed  to  the  assignee  in  one  township, 

(«)  The  fraction  of  a  day  is  not  to  be  re-  with  the  consent  of  the  master  in  another,  is  a 

garded  in  the  computation.     18  £ng.  L.  k  £q.  service  with  the  master  in  the  township  of  the 

309.     See  3  Lus.  Leg.  Obs.  310.  assignee,  and  obtains  a  settlement  there.  5  B. 

ig)  Payment  by  a  surety  is  sufficient.  6  Barr  86. 
262.  And  such  payment  need  not  be  in  money ;        (/)  She  will  not  lose  her  husband's  settle- 
it  may  be  in  labor  or  otherwise,  if  of  the  value  ment  by  a  divorce.     3  H.  182-4.     And  though 
of  $10  per  annum.     1  J.  254.  she  has  a  legal   settlement  in   the  township 

(A)  A  pauper  gains  a  settlement  by  contract-  where  her  husband  was  settled  at  the  time  of 

ing  for  a  lot,  under  a  yearly  rent-charge,  and  his  death,  this  does  not  prevent  her  from  sc- 

building  and  residing  thereon,  though  he  obtain  quiring  a  new  settlement  by  her  own  act,  after 

no  deed  for  it.     2  T.  51.  his  decease.     6  H.  17. 

(i)  It  is  not  necessary  that  the  hiring,  but        (m)  An  order  rismoving  a  married  womsn 

only  that  the  service,  should  be  for  a  year.     5  to  the  place  where  she  was  last  legally  settled 

Wh.  430.     2  Ash.  9.     But  the  service  must  be  before  her  marriage,  is  not  defective/ because 

by  virtue  of  a  hiring  :  service  alone,  without  it  omits  to  sute  that  her  husband  had  no  known 

hiring,  will  not  gain  a  settlement.     5  Barr  legal  settlement;  the  court  will  not  presume 

283-5.     To  constitute  a  hiring,  the  considera-  that  he  had  any  such  settlement..   5  B.  81. 
tion  need  not  be  paid  in  money.     8  W.  431.         («)  See  12  Wr.  402.  jOOQIC 
See  2  W.  43.     5  B.  81.     But  a  contract  that  O 
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If  the  last  place  of  settlement  of  any  person  who  sball  bare  become  chargeable, 
dball  be  in  any  township  which  shall  have  been  divided  by  the  authority  of  the 
laws,  sach  person  shall  be  supported  by  that  township  within  the  territory  of  which 
he  resided  at  the  time  of  gaining  such  settlement. (a)   Ibid.  §  12i 

It  shall  be  the  duty  of  every  housekeeper  who  shall  receive  into  his  house  any 
person  who  has  not  gained  a  legal  settlement  in  some  part  of  this  commonwealth, 
(all  mariners  coming  into  this  commonwealth,  and  every  other  healthy  person  com- 
ing ^m  a  foreign  country  immediately  into  this  commonwealth,  only  excepted,) 
within  ten  days  after  receiving  such  person,  to  give  notice  thereof  in  writing  to  the 
overseers  of  proper  district.  (6")   Ibid.  §  13. 

If  any  housekeeper  shall  fail  to  give  notice  as  aforesaid,  and  if  the  person  so 
received  shall  become  poor  and  unable  to  maintain  himself,  and  cannot  be  removed 
to  the  place  of  his  last  legal  settlement  in  any  other  state,  if  any  such  he  hath,  such 
housekeeper  shall  be  obliged  to  provide  for  and  maintain  such  poor  person,  and  in 
ease  of  the  death  of  such  poor  person  without  leaving  wherewithal  to  defray  the 
expense  of  his  funeral,  such  housekeeper  shall  pay  the  overseers  so  much  as  they 
shall  reasonably  expend  for  such  purpose.    Ibid.  §  14. 

l£  such  housekeeper  shall  refuse  to  pay  the  charges  aforesaid,  the  overseers  shall 
assess  upon  him  the  amount  necessary  to  maintain  such  poor  person,  weekly,  or  such 
ium  as  shall  be  necessary  to  pay  such  funeral  charges,  and  shall  have  power  to  col- 
lect the  same  by  warrant  of  distress,  but  if  such  delinquent  shall  have  no  goods  or 
chattels  liable  to  distress,  he  may  be  committed  to  jail,  there  to  remain  until  he  shall 
have  paid  the  same,  or  shall  be  otherwise  legally  discharged.   Ibid.  §  15. 

If  any  person  shall  bring,  or  cause  to  be  brought,  any  poor  person  from  any  place 
without  this  commonwealth  to  any  place  within  it,  where  such  person  was  not  last 
legally  settled,  and  there  leave,  or  attempt  to  leave  such  person,  he  shall  forfeit  and 
pay  the  sum  of  seventy-five  dollars  for  every  such  poor  person,  to  be  sued  for  and 
recovered  by  the  overseers  of  the  district,  into  which  such  poor  person  may  have 
been  brought,  and  moreover,  shall  be  obliged  to  convey  such  poor  person  out  of  the 
conunonwealth^  or  support  him  at  his  own  expense.   Ibid.  §  25. 

m.  Orders  of  removal. 

On  complaint  made  by  the  overseers  of  any  district  to  one  of  the  magistrates  of 
the  same  county,  (c)  it  shall  be  lawful  for  the  said  magistrate,  with  any  other 
magistrate  of  the  county,  where  any  person  has  or  is  likely  to  become  chargeable  to 
such  district  into  which  he  shall  come,  by  their  warrant  or  order,  (d)  directed  to 
such  overseeis,  to  remove  such  person,  at  the  expense  of  the  district,  to  the  city, 
district  or  place  where  he  was  last  legally  settled,  («)  whether  iu  or  out  of  Penn- 

(a)  The  settlement  of  the  father  is  that  of  ment  will  be  made  against  the  order.    5  B.  81. 

tiie  child,  until  the  latter  acquires  a  new  one ;  The  pauper  himself  is  not  a  party.     7  W.  173. 

and  if  the  township  in  which  the  father  was  But  he  cannot  he  removed  whilst  so  ill  that  his 

settled  be  divided  after  his  death,  the  place  of  life  will  be  endangered  bj  it.     5  W.  &  8.  536. 

settlement  of  the  child  is  in  the  township  in  the  («)  A  pauper  cannot  be  removed  except  t% 

territory  of  which  the  father  resided  at  his  his  last  place  of  legal  settlement.     10  Pitts, 

deadi.     3  H.  145.     And  that  territory  is  to  L.  J.  115.    If  an  unmarried  indented  female 

maintain  the  pauper,  whether  he  had  been  servant  become  pregnant,  and  be  removed  by 

chargeable  to  the  parent  township  or  not.     2  her  mistress  into  another  township,  for  the  pur- 

J.  93.     See  3  8*.  &  R.  117.  pose  of  lying-in,  the  expenses  of  which  the 

(6)  See  12  S.  &  R.  292-6.  mistress  is  able  and  agrees  to  pay,  the  over- 

(e)  Justices  of  the  peace  are  incompetent,  seers  of  'that  township  may,  notwithstanding, 

on  the  ground  of  interest,  to  grant  an  order  of  before  the  birth  of  the  child,  remove  her  to  the 

lemoval  from  their  own  township.     2D.  213.  place  of  her  last  legal  settlement.     6  S.  &  R. 

1  T.  250.     3  W.  &  S.  548.     5  W.  &  S.  434.  562.     Where  children  under  the  age  of  seven 

The  aldermen  of  Pittsburgh  have  authority  to  years  are  sent  to  the  place  of  their  mother's 

grant  orders  of  removal.     6  W.  &  S.  522.    A  settlement  for  nurture,  the  expense  of  tlieir 

township  cannot  be  made  chargeable  with  the  maintenance  is  to  be  borne  by  the  place  from 

apense  of  maintaining  a  pauper  otherwise  which  they  are  removed,  and  not  by  that  to 

dum  by  ihe  previous  order  of  two  justices.    2  which  they  are  sent.     1  S.  &  R.  387.     The 

W.  280.  settlement  of  a  pauper  can  only  be  decided  by 

id)  The  order  must  state  that  the  complaint  two  justices  or  in  a  court  of  quarter  sessions. 

Was  made  by  the  overseers,  and  an  adjudica-  on  appeal ;  it  cannot  be  collaterally  determined 

tion  that  the  pauper  was  likely  to  become  in  an  action  before  a  single  justice  or  in  a  court 

chargeable.     1  Y.  366.    But  it  need  not  set  of  law.     2  R.  26.     An  order  of  removal,  fol- 

forth  the  evidence.     1  D.  28.    And  no  intend-  lowed  by  an  ineffectual  attempt  to  appeal,  after 
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87lyania,(a)  unless  such  person  shall  give  sufficifbnt  secaritj  to  indemnifj  sndi 
district  to  which  he  is  likely  to  become  chargeable  as  aforesaid.     Ibid.  §  16. 

Provided,  That  it  shall  not  be  lawful,  by  virtue  of  any  order  of  removal,  to  sepa- 
rate any  wife  from  her  husband.     Ibid.  §  17. 

It  shall  be  the  duty  of  the  guardians  or  overseers  of  the  city  or  district  to  which 
such  poor  person  may  be  removed,  by  warrant  or  order  as  aforesaid,  to  receive  such 
poor  person,  and  if  any  such  guardian  or  overseer  shall  refuse  or  neglect  so  to  do, 
he  shall  forfeit  for  every  such  offence  the  sum  of  twenty  dollars,  to  be  recovered  as 
hereinafter  provided,  and  applied  to  the  use  of  the  poor  of  the  district  from  which 
such  poor  person  may  be  removed  as  aforesaid. (6)     Ibid.  §  18. 

Provided  always,  That  any  person  aggrieved  by  any  such  order  of  removal,  may 
appeal  (c)  to  the  next  court  of  quarter  sessions,((^)  for  the  county  from  which  such 
poor  person  may  be  removed,  and  not  elsewhere  \  and  if  there  be  any  defect  of  form 
m  such  order,(e)  the  said  court  shall  cause  the  same  to  be  amended,(^)  without 
cost  to  the  party,  and  after  such  amendment,  if  the  same  be  necessary,  shall  pro- 
ceed to  hear  and  determine  the  cause  upon  its  truth  and  merits ;  (k)  but  no  such 
cause  shall  be  proceeded  in,  unless  reasonable  notice  shall  have  been  given  by  the 
party  appellant,  to  the  overseers  of  the  district  from  which  the  removal  shall  have 
been  made,  the  reasonableness  of  which  notice  shall  be  determined  by  the  said 
court,  at  the  session  to  which  the  appeal  may  be  made,  and  if  it  shall  appear  to 
them  that  reasonable  notice  was  not  given,  they  shall  adjourn  the  appeal  to  theii  \ 
next  session,  and  then  determine  the  same.     Ibid.  §  19. 

If  any  magistrate  shall  refuse  to  grant  a  warrant  or  order  of  removal  aa  aforesaid, 
it  shall  be  lawful  for  the  overseers  aggrieved  by  such  refusal,  to  appeal  to  the  next 
court  of  quarter  sessions  of  the  county  in  which  such  magistrate  resides,  who  shall 
thereupon  hear  and  finally  determine  the  same.     Ibid.  §  24. 

IV.  Appeals. 

For  the  more  effectual  preventing  of  vexatious  removals  and  frivolous  appeals, 
the  court  of  quarter  sessions,  upon  every  appeal  in  a  case  of  settlement,  or  upon 
proof  being  made  before  them  of  notice  thereof,  as  aforesaid,  (though  the  appeal  bo 
not  afterwards  prosecuted,^  shall,  at  the  same  session,  order  to  the  party  in  whose 
behalf  such  appeal  shall  be  determined,(i)  or  to  whom  such  notice  did  appear  to 
have  been  given,  such  costs  and  charges  as  the  said  court  shall  consider  reasonable 
and  just,  to  be  paid  by  the  overseers  or  other  person  'against  whom  such  appeal 
shall  be  determined,  or  by  the  person  that  gave  such  notice ;  and  if  the  oourt  shall 
determine  in  favor  of  the  appellant,  that  such  poor  person  was  unduly  removed, 
t^ey  shall  at  the  same  session,  on  demand,  award  to  such  appellant,  so  much  money  aa 
shall  appear  to  them  to  have  been  reasonably  paid,  by  the  city  or  district  appellaat, 

the  time  has  elapsed  for  that  purpose,  is  con-        (A)  It  must  he  decided  on  legal  eridenoe.   7 

elusive  evidence  of  his  place  of  settlement,  in  W.  171.     1  J.  97.    The  order  may  be  con- 

a  subsequent  proceeding  for  that  purpose.     In  firmed'  in  part,  and  quashed  in  part.     1  &  ft 

ftich  case  it  is  most  proper  to  proceed  on  the  R.  387.    An  order  confirmed,   is  condosiiv 

first  order  of  removal.    IOC.  231.     See  8  Wr.  against  the  appellant  in  favor  of  all  the  world ; 

481,  484.  an  order  discharged  is  conclusive  between  dia 

(a)  See  8  Wr.  60.  parties  litigant ;  an  order  quashed,  is  condn- 

(6)  See  8  Wr.  481.  •  sire  on  neither.     8  Barr  177.     1  J.  95.    The 

(c)  If  the  justices  have  no  jurisdiction,  an  decision  is  conclusive  upon  a  new  township 

appeal  does  not  lie.    6  W.  &  S.  522.     No  ap-  subsequently  created  by  a  division  of  one  i 

peal  lies  fVom  an  order,  vacating  one  of  two  them.     2  S.  &'R.  422.    On  a  certiorari,  tht 

justices  for  the  removal  of  a  pauper.    7  P.  F.  supreme  court  is  confined  to  a  revision  of  the 

Sm.  495.  regularity  of  the  proceedings.     7  W.  527-f. 

{d)  The  appeal  must  be  taken  to  the  next  5  H.  38.     10  C.  231.     7  P.  F.  Sm.  495.    t 

court,  whether  notice  of  the  order  were  given  lb.  209.     There  is  no  mode  by  which  the  factt 

or  not.     16  Pitts.  L.  J.  249.  can  be  legitimately  before  that  court.     1  fi. 

(«)  An  informality  in  the  proceedings  of  the  390.     And,  therefore,  no  appeal  lies.    6  H. 

justices  cannot  be  taken  advantage  of,  after  17.     9  H.  46. 

an  appeal,  and  decision  on  the  merits.    2  W.        (i)  Where  the  order  is  in  part  confirmed, 

43.     The  quarter  sessions  is  to  decide  on  the  and  in  part  quashed,  neither  par^  is  entitled 

merits,  without  regard  to  defects  in  the  order,  to  costs.     1  S.  &  R.  387.    And  If  tiie  order  ha 

5  B.  81 .  quashed  for  want  of  Jurisdiction  in  the  ja$ticeB| 

(^)  This  is  to  receive  a  liberal  construction,  it  is  error  to  make  any  decree  as  lo  ihe  co«cs» 

I  C.  463.  6  W,  &  S.  522.  O      ^  " 
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towards  the  relief  of  snch  poor  person,  between  the  time  of  such  undue  remoYal  and 
the  determination  of  snch  appeal,  with  costs,  as  afore8aid.(a)     Ibid.  §  20. 

If  any  person,  ordered  to  pay  costs  or  charges  as  aforesaid,  other  than  oyerseers 
n  aforesaid,  shall  live  oat  of  the  jurisdiction  of  such  court,  it  shall  be  the  duty  of 
way  magistrate  of  the  county  in  which  such  person  shall  reside,  on  request  to  him 
made,  and  on  the  production  of  a  copy  of  such  order,  certified  under  the  seal  of 
BQch  court,  to  issue  his  warrant  to  levy  the  same  by  distress,  and  if  no  sufficient 
distress  can  be  had,  to  commit  such  party  to  the  common  jail,  there  to  remain  with* 
out  bail  or  mainprise,  until  such  costs  or  money  be  paid,  or  until  he  be  otherwise 
legally  discharged.     Ibid.  §  21. 

If  any  overseer  be  ordered  to  pay  costs  or  charges  as  aforesaid,  and  the  township 
liable  therefor  be  out  of  the  jurisdiction  of  such  court,  it  shall  be  the  duty  of  the 
court  of  quarter  sessions  of  the  county  in  which  such  township  is  situate,  on  request 
to  them  made,  and  on  the  production  of  a  copy  of  such  order,  certified  under  the 
seal  of  the  court  making  the  same,  to  compel  payment  of  such  costs  and  chargeS| 
according  to  law.     Ibid.  §  22. 

Y.  Persons  liable  fob  the  support  of  others. 

The  father  and  grandfath9r,(6)  and  the  mother  Tc)  and  grandmother,  and  the 
ehlldrcn  and  grandchildren  of  every  poor  person  not  aole  to  work,  shall,  at  their  own 
charge,  being  of  sufficient  ability,  relieve  and  maintain  such  poor  person,  at  such 
nie  as  the  court  of  quarter  sessions  of  the  county  where  such  poor  person  resides 
iball  order  and  direct,  on  pain  of  forfeiting  a  sum  not  exceeding  twenty  dollars  for 
every  month  they  shall  fail  therein,  which  shall  be  levied  by  the  process  of  the 
add  court,  and  applied  to  the  relief  and  maintenance  of  such  poor  person. ((£) 
Ibid.  §  28. 

If  any  person  shall  bring  or  cause  to  be  brought  into  this  commonwealth  any 
black  or  colored  indented  servant,  such  person,  his  or  her  heirs,  executors,  adminis- 
trators and  assigns,  shall  respectively  be  liable  to  the  guardians  or  overseers  of  the 
dty  or  district  to  which  such  black  or  colored  person  shall  become  chargeable,  for 
nich  necessary  expenses  as  such  guardians  or  overseers  may  be  put  to  for  his  or 
her  maintenance,  support  and  interment,  together  with  the  costs  thereon.  Ibid. 
(26. 

£very  person  in  whom  the  ownership  or  right  to  the  service  of  any  negro  or 
mulatto  slave  shall  be  vested,  shall  be  liable  (e)  to  the  overseers  of  the  district  in 
which  (such)  negro  or  mulatto  shall  become  chargeable, (^)  or  all  expenses  which 
meh  overseers  may  be  put  to  for  the  maintenance,  support  and  interment  of  such 
negro  or  mulatto,  with  the  costs  thereon.    Ibid.  §  27. 

VI.  Desertion. 

If  any  man  shall  separate  himself  from  his  wife,(A)  without  reasonable  oause,(i) 
or  shall  desert  his  children,  or  if  any  woman  shall  desert  her  children,  leaving  them 
I  charge  upon  the  district,(^)  in  any  such  case  it  shall  be  lawful  for  any  twa(/) 

<a)  A  district  accepting  a  pauper  so  remored  ship  where  his  master  resides,  which  is  bound 

is  liable  to  the  district  removing,  for  costs  and  in  the  first  instance  to  support  him.    3  B.  22. 

diarges,  to  the  same  extent  as  if  the  case  had  6  S.  &*R.  103. 

been  determined  against  said  district.    Purd.         (A)  The  wife,  in  such  case,  is  a  competent 

1472.  witness  to  prove  the  marriage.  2  Brewst.  149. 

(6)  See  6  P.  L.  433,  as  to  the  liability  of  A  husband  who,  by  cruel  usage,  compels  his 

I  grandfather,  whilst  the  father  is  living.  And  wife  to  withdraw  from  his  habitation,  is  liable 

lee  7  H.  56.     S  Wr.  399.  to  proceedings  for  desertion.    3  P.  L.  J.  304. 

(c)  The  liability  of  a  stirviving  mother,  if         (O  The  reasonable  cause  which  relieves  a 

rf  sufficient  ability,  for  the  support  of  her  minor  husband  from  a  warrant,  is  only  such  as  will 

shfldren,  is  oo-eztensive  with  that  of  a  father,  relieve  him  from  the  legal  duty  of  mainte- 

17  Pitts.  L.  J.  34.  nance ;  and  he  can  only  be  relieved  from  the 

id)  This  does  not  relieve  the  township  from  maintenance  of  his  wife,  for  reasons  or  causes 

hir  liability.     5  W.  ft  S.  536.  that  would  entitle  him  to  a  divorce.    2  Or. 

(e)  One  who  has  used  the  services  of  a  162.    . 
legro  as  a  reputed  slave  is  liable  to  the  town-        {k)  It  is  not  necessary  that  a  wife  and  child  - 

iiip  for  her  support  when  she  becomes  charge-  should  be  declared  paupers  in  due  form  of  law, 

lUe  as  a  pauper.     9  Barr  217.     See  2  W.  to  authorize  proceeding's  against  the  husband 

MO-2.  *  for  maintenance.     2  Gr.  162. 

(^)  A  slave  has  a  settlement  in  the  town-        (/)  Proceedings  may  be    had  before  "«*- 
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magistrates  of  the  county,  upon  complaint  made  by  the  overseers  of  the  distriet(a1 
to  issue  their  warrant  (i)  to  such  overseers,  therein  authorixing  them  to  take  asa 
seize  so  much  (c)  of  the  goods  and  chattels,(<^  and  receive  so  much  of  the  rooti 
and  profits  of  the  real  estate  of  such  man  or  woman  as,  in  the  judgment  of  the  etai 
magistrates,  shall  be  sufficient  to  provide  for  such  wife,  and  to  maintain  and  briag 
up  such  children,  which  sum  or  amount  shall  be  specified  in  such  warrant ;  but  if 
sufficient  real  or  personal  estate  cannot  be  found,(e)  then  to  take  the  body  of  swk 
man,  (or  woman,)  and  bring  him  (or  her)  before  such  magistrates,  at  a  time  to  bo 
specified  in  such  warrant.     Ibid.  §  29. 

It  shall  be  lawful  for  such  magistrate,(^)  on  the  return  of  such  warrant,  to  require 
security  from  such  man  or  woman,  for  his  or  her  appearance  at  the  next  court  of 
quarter  sessions  of  the  county, (A)  there  to  abide  the  order  of  the  court,  and  for  n 
of  such  security,  to  commit  such  person  to  the  jail  of  the  county.     Ibid.  §  SO. 

The  warrant  aforesaid  shall  be  returned  to  the  next  court  of  quarter  sessons  of 
the  county,  when  it  shall  be  lawful  for  the  saLd  court  to  make  an  order  (t)  for  d» 
payment  of  such  sums  as  they  shall  think  reasonable  for  the  purpose  afore8aid,(l^. 
and  therein  authorizing  the  overseers  to  dispose  of  the  good^  and  chattels  tfof»^ 
said  (I)  by  sale  or  otherwise,  and  to  collect  and  receive  the  rents  and  profits  afoi«» 
said,  or  so  much  of  either  as,  in  the  judgment  of  the  court,  shall  be  sufficient  fir, 
the  purpose  aforesaid,  but  if  there  be  no  real  or  personal  estate,  it  shall  be  lawftf 
for  the  court  to  commit  such  person  to  the  jail  of  the  county,  there  to  remain  ni 
he  or  she  comply  with  such  order,  give  security  for  the  performance  thereof,  or 
discharged  by  due  course  of  law.(m)     Ibid.  §  31. 

The  courts  of  quarter  sessions  in  the  sevend  counties  of  this  commonwealth  shaft 
have  power  to  hear,  determine  and  make  orders  and  decrees,  in  all  cases  maag 
under  the  28th  section  of  the  act  of  13th  June  1836,  either  upon  the  pedtion  m 
the  overseers  of  the  poor,  or  of  any  other  person  or  persons  having  an  interest  il 
the  support  of  said  poor  person  or  persons,  and  either  with  or  without  an  order  of 
relief  having  been  first  obtained.     Act  15th  April  1857,  §  1.     Purd.  799. 

In  addition  to  the  remedies  now  provided  by  law,(n)  if  any  husband  or  fitber, 
being  within  the  limits  of  this  commonwealth,  has  or  hereafter  shall  separate  hsm 


magistrate  in  Philadelphia,  by  act  14th  April 
1853,  i  8.     P.  L.  418. 

(a)  The  complaint  mast  be  made  by  the 
overseers,  not  by  the  wife.  2  Barr  138.  2  Br. 
S12.  2  S.  &  R.  363.  1 1  P.  F.  Sm.  105.  The 
proceedings  may  be  instituted  on  an  informa- 
tion made  by  a  single  oyerseer.-    2  Gr.  162. 

(6)  The  law  considers  such  desertion  as  an 
offence.  4  S.  &  R.  506.  And  the  defendant 
iff  not  entitled  to  notice  previous  to  the  seizure 
of  his  property.  2  S.  &  R.  363. 
.  (e)  The  warrant  must  direct  how  much  is 
to  be  seized.     1  S.  &  R.  239. 

(rf)  This  does  not  include  **  choscs  in  ac- 
tion," which  are  not  liable  to  seizure  under 
the  warrant  But  a  lease  for  years  is  a  chattel 
real  and  may  be  seized.  2  Gr.  162.  See  act 
1  April  1870,  as  to  Schuylkill  county.  Purd. 
1626. 

(e)  To  justify  a  warrant  of  arrest,  it  must 
appear  that  sufficient  real  or  personal  estate 
of  the  defendant  could  not  be  found.  2  Barr 
142.    11  P.P.  Sm.  105.    See  4  P.  L.  J.  249. 

(g)  Tlie  right  to  hold  to  bail  given  to  one 
magistrate  is  auxiliary  to  the  proceedings 
before  two  justices.    2  Barr  138. 

(A)  In  Philadelphia,  one  judge  may  act  in 
desertion  cases,  by  act  26  March  1846.  P.  L. 
173. 

(t)  The  defendant  has  a  right  to  prove 
that  he  had  not  deserted  his  wife,  but  she  had 
deserted  him.  2  S.  &  R.  363.  The  decree 
does  not  affect  the  rights  of  creditors.  5  S.  & 
R.  387.  The  proceedings  are  subject  to  the 
revision  of  the  supreme  court  on  certiorari. 


2'S.  &  R.  363.  But  not  until  after  final  d»» 
cree.  5  Barr  124.  Such  decree  is  not  si^cflel 
by  a  subsequent  discharge  under  the  insolroit 
laws,  which  will  only  apply  to  pavmeots  Aei 
due.     5  Wh.  82. 

(k)  It  is  error  for  the  quarter  sessions,  npoii 
the  hearing  of  a  defendant,  who  was  boaat 
over  to  answer  a  charge  of  deserting  his  vif^^ 
to  order  payment  of. a  weekly  sum  for  the  sap*' 
port  of  his  wife,  and  a  inrther  weekly  sub  fiC' 
the  support  of  his  child.  The  order  must  ^. 
limited  to  the  original  charge.  3  Pitts. 'Lcf* 
.J.  420.  It  is  too  late,  after  a  hearing  on  tbl^ 
merits,  to  set  aside  the  warrant  for  a  mert' 
defect  of  form.    2  Gr.  163. 

(/)  They  cannot  order  the  sale  of  ctodt 
held  by  the  wife  as  administratrix.  5  S.  ft 
R.  112. 

(m)  The  act  of  Slst  March  1812, 5  Sm.;3IVg 
relating  to  the  city  of  Philadelphia,  &c.,  iiMl 
hereby  repealed.  *  4  P.  L.  J.  249.    2  ""   ~ 
138.    And  see  act  llth  April  1848, 
to  the  city  of  Pittsburgh.     P.  L-  532. 

(n)  See  act  26  March  1846,  as  to  Pfailadriih 
phia  county,  P.  L.  173;  acts  3  Mar  18^K 
Purd.  1872,  and  4  March  1865,  Purd.  1406,  li^ 
to  Berks  county ;  act  22  March  1865,  ai  M 
Allegheny  county,  Purd.  1406 ;  act  4  April 
1866,  as  to  Lehigh  and  Greene  counties,  P«if 
1441  ;  acts  27  February  1867,  Purd.  1524,  asi 
15  April  1869,  Purd.  1583,  as  to  Lanctrtei^ 
Crawford,  Erie,  York,  Delaware  and  PolKPJ 
counties ;  act  27  February  1867,  astoLawnnfll  ■ 
and  Luzerne  counties,  E*urd.  1524  ;  act  I  Apm 
1870,  as  to  Schuylkill  county.   Purd.  1626. 
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aelf  from  his  wife,  or  from  his  children,  or  from  wife  and  children,  without  reason* 
tble  cause,  or  shall  neglect  to  maintain  his  wife  or  children,  (a)  it  shall  b^  lawful 
ftr  any  alderman,  justice  of  the  peace  or  magistrate  of  this  commonwealth,  upon 
formation  made  before  him,  under  oath  or  affirmation,  by  hb  wife  or  children  or 
lilher  of  them,  or  by  any  other  person  or  persons,  to  issue  his  warrant  to  the  sheriff 
^  to  any  constable,  for  the  arrest  of  the  person  against  whom  the  information  shall 
ke  made  as  aforesaid,  and  bind  him  over,  with  one  sufficient  surety,  to  appear  at  the 
lext  eourt  of  quarter  sessions,  there  to  answer  the  said  charge  of  desertion.  Act 
13  April  1867,  §  1.    Purd.  1472. 

The  information,  proceedings  thereon,  and  warrant  shall  be  returned  to  the  next 
nmrt  of  quarter  sessions,  when  it  shall  be  lawful  for  said  court,  after  hearing,  to 
irier  the  person  against  whom  complaint  has  been  Qade,  being  of  sufficient  ability, 
to  pay  such  sum  as  said  court  shall  think  reasonable  and  proper,  for  the  comfortable 
Kpport  and  maintenance  of  the  said  wife  or  children,  or  both,  not  exceeding  one 
kmdred  dollars  per  month,  and  to  commit  such  person  to  the  county  prison,  there 
ia  remain  until  he  comply  with  such  order,  or  give  security  by  one  or  more  sureties 
to  the  commonwealth,  and  in  such  sum  as  the  court  shall  direct  for  the  compliance 
ilierewlth.     Ibid.  §  2. 

The  costs  of  all  proceedings  by  virtue  of  this  act,  shall  be  the  same  as  are  now 
tfowed  by  law  in  cases  of  surety  of  the  peace,  to  be  imposed  in  like  manner ;  and 
|B  proceedings  shall  be  in  the  name  of  the  'oomrmonwealth ;  and  any  wife,  so 
kerted,  shall  be  a  competent  witness  on  the  part  of  the  commonwealth,  and  the 
nsband  shall  also  be  a  competent  witness.     Ibid.  §  3. 

Should  any  such  person  abscond,  remoye  or  be  found  in  any  other  county  of  the 
tommonwealth  than  the  one  in  which  said  warrant  issued,  he  may  be  arrested 
Ikreio,  by  the  said  warrant  being  backed  by  any  alderman  or  justice  of  the  peace 
tf  the  county  in  which  such  person  may  be  found,  as  is  now  provided  for  backing 
»arrants,  by  the  third  section  of  the  act  of  the  31st  of  March  1860.     Ibid.  §  4. 

YII.    DUTISS  Ot  0VEB8EEB8. 

If  any  person  shall  come  out  of  any  city  or  district  in  this  commonwealth,  into 
ny  other  district,  and  shall  happen  to  fall  sick  (6)  or  die  before  he  have  gained  a 
Kttiement  therein,  so  that  he  cannot  be  removed,  the  overseers  of  such  district 
Aall,  as  soon  as  conveniently  may  be,  give  notice  to  the  guardians  or  overseers  of 
Ae  city  or  district  where  such  person  had  last  gained  a  settlement,  or  to  one  of 
Siem,  of  the  name,  circumstances  and  condition  of  such  poor  person,  and  if  the 
piardians  or  overseers  to  whom  such  notice  shall  be  given,  shall  neglect  or  refuse 
to  pay  the  moneys  expended  for  the  use  of  such  poor  person,  and  to  take  order  for 
Kliering  and  maintaining  him,  or  in  case  of  his  death  before  such  notice  could  be 
p?en,  shall,  on  request  made,  neglect  or  refuse  to  pay  the  moneys  expended  in 
■aintaining  and  burying  such  poor  person,  in  every  such  case  it  shall  be  the  duty 
rf  the  court  of  quarter  sessions  of  the  county  where  such  poor  person  was  last  set- 
fed,  upon  complaint  to  them  made,  to  compel  payment  by  such  guardians  or  over- 
nerg,  of  all  such  sums  of  money  as  were  necessarily  expended  for  such  purpose,  in 
flie  manner  directed  by  law,  in  the  case  of  a  judgment  obtained  against  over- 
»cr8.(c)    Act  13  June  1836,  §  23.     Purd.  796. 

It  shall  be  lawful  for  the  directors  of  the  poor  of  any  county,  and  for  the  over- 
feers  of  any  district,  as  the  case  may  be,  in  which  any  person  shall  have  become 
diargeable,  to  sue  for  and  recover  any  real  or  personal  estate  belonging  to  such 

Epn,  and  to  sell  or  otherwise  dispose  of  the  personal  property,  and  to  collect  and 
ive  the  rents  and  profits  of  the  real  estate,  and  to  apply  the  proceeds,  or  so 
Eieh  thereof  as  may  be  necessary  to  defray  the  expenses  incurred  in  the  support 
d  funeral  of  such  person,  and  if  any  balance  shall  remain,  the  same  shall  be  paid 
PVer  to  the  legal  representatives  of  such  person  after  his  death,  upon  demand  made 

(a)  If  the  father  be  really  able  and  willing  527.     The    township  where  a  person,  not 

to  muntain  his  children  at  home,  he  is  end-  having  any  legal  settlement  in  the  state,  first 

N  to  their  costody.    37  Leg.  Int.  28.  hecoroes  disabled  by  a  hart,  is  liable  for  hit 

(i)  If  a  person  suddenly  fall   sick,  and  maintenance.     10  W.  360. 
iftw  sn  order  for  his  relief,  die,  the  township        (c)  The  remedy  hereby  giTen  must  be  pur-  j 

^bis  legal  settlement  is  liable  for  the  ex-  sued  ;  an  action  of  assumpsit  will  not  lie  MlC 

peases  of  his  maintenance  and  burial.    7  W.  the  common  pleas.    37  Leg.  Int.  67.  ^ 
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and  secnritj  being  given  to  indemnify  snch  direotora  or  oreneen  from  tlie  diimfl 
of  all  other  persona.   Ibid.  §  88. 

It  shall  be  the  dntj  of  the  directors  of  the  poor  of  the  several  oountiee  in  which 
poor-houses  are  or  may  be  erected,  onoe  in  everv  year,  after  the  accounts  shaU  have 
Deen  audited  and  settled,  to  make  out  a  full  and  correct  statement  of  their  receipts 
and  expenditures  for  the  preceding  year,  together  with  a  statement  of  the  number 
of  poor  persons  supported,  specifying  their  sex,  a^  or  infirmity,  if  any,  and  of  the 
profits  arising  from  all  farms  under  their  directions;  and  it  ahaU  be  the  duty  of 
such  directors,  annually  in  the  month  of  March,  to  publish  such  accounts  and 
statement,  at  least  twice,  in  two  or  more  newspapers  printed  in  such  county,  the 
expense  of  which,  shall  be  paid  out  of  the  county  treasury,  and  forthwith  transmit 
a  copy  of  such  accounts  and  statement  to  the  governor,  to  be  by  him  transmitted 
to  the  legislature.   Ibid.  §  84. 

If  any  overseer  shall  neglect  or  refuse  to  perform  any  dnty  enjoined  upon  him  by 
law,  and  not  otherwise  provided  for,  he  shall  be  liable  to  an  indictment  for  a  misde- 
meanor, and  shall  be  punbhed  by  a  fine  not  exceeding  one  hundred  dollarsy  at  the 
discretion  of  the  court,  to  be  recovered  by  the  process  thereof.   Ibid.  §  42. 

All  gifts,  grants,  devises  and  beouests,  hereafter  to  be  made,  or  any  booses, 
lands,  tenements,  rents,  goods,  chattels,  sum  or  sums  of  money,  not  exceeding  in 
the  whole,  including  all  gifts,  grants,  devises  and  bequests,  hereto&re  made,  the 
yearly  value  of  five  hundred  pounds,  to  the  poor  of  any  borough  or  township  within 
this  province,  (except  the  townships  as  before  excepted,)  or  to  any  other  per8<m  or 
persons  for  their  use,  by  deed,  or  by  the  last  will  and  testament  of  any  person  or 
persons,  or  otherwise  howsoever,  shall  be  good  .and  available  in  law,  and  shall  pass 
such  houses,  lands,  tenements,  rents,  goods  and  chattels,  to  the  overseers  of  the 
poor  of  such  borough  or  township,  for  the  use  of  their  poor  re^>ective]y.  Act  9 
March  1771,  §  16.   Purd.  796. 

If  any  action  shall  be  brought  against  any  overseer  or  other  person,  who  b  his 
aid  and  by  his  command  shall  do  anything  concerning  his  office,  he  may  plead  the 
general  issue,  and  ^ve  this  act  and  any  special  matter  in  evidence ;  and  if  the  plain- 
tiff shall  fail  in  his  action,  dbcontinue  the  same,  or  become  nonsuit,  he  shaU  pay 
double  costs.   Ibid.  §  83. 

Vin.  Finis  and  penalttxs. 

It  shall  be  the  duty  of  every  justice  who  shall,  by  virtue  of  any  law  of  this 
commonwealth,  receive  any  fine,  penalty  or  forfeiture  appropriated  by  law  for  the 
use  of  the  poor,  forthwith  to  enter  at  length  on  his  docket,  tne  name  of  the  person 
convicted,  the  offence  committed,  the  amount  of  such  fine,  penalty  or  forfeiture, 
and  the  time  when  the  same  was  paid,  and  forthwith  to  deliver  a  correct  transcript 
of  such  entry  to  a  constable  of  the  township,  and  such  justice  shall,  on  demand, 
pay  over  the  same  to  the  overseers  of  the  poor  lawfully  entitled  thereto,  and  shall 
annually,  if  required,  exhibit  his  docket  to  the  inspection  of  the  township  auditors 
Act  18  June  1886,  §  85.   Purd.  800. 

If  any  justice  shall  wilfully  neglect  or  refuse  to  perform  the  duties  enjoiDed  on 
him  as  aforesaid,  touching  any  fine,  penalty  or  forfeiture  appropriated  to  the  use  of 
the  poor,  he  shall,  on  conviction  thereof  in  the  court  of  quarter  sessions  of  the 
proper  county,  be  deemed  guilty  of  a  misdemeanor  in  office,  and  fined,  for  the  nse 
of  the  poor  of  the  township  in  which  he  shall  reside,  any  sum  not  exceeding  twenty 
dolhirs,  and  if  he  shall  be  convicted  of  neglecting  or  refusing  to  pay  over  on  demand 
to  the  proper  overseers  any  money  which  he  shall  have  received  as  aforesaid,  he 
shall  be  fined  over  and  above  the  last-mentioned  sum,  any  sum  not  exceeding  double 
the  amount  which  he  shall  have  received  as  aforesaid,  which  sums  shall  be  recovered 
by  process  of  said  court.  Ibid.  §  86. 

It  shall  be  the  duty  of  the  overseers  of  every  district  to  demand  from  every 
justice  the  amount  of  any  fine,  penalty  or  forfeiture  that  may  have  been  received 
by  him  for  the  use  of  the  poor,  and  if  the  same  be  not  paid  to  them  within  twenty 
days,  to  proceed  to  recover  the  same  by  suit  against  such  justice,  in  the  manner 
that  debts  of  the  like  amount  are  or  may  be  by  law  recoverable.  Ibid.  §  87. 

It  shall  be  the  duty  of  the  clerk  of  every  court  by  whom  any  fine  shall  be 
imposed,  which  by  law  is  to  be  appropriated,  in  whole  or  iq  part,  to  the  use  of  the 
poor,  forthwith  to  deliver  a  written  notice  of  the  same  to  a  constable  living  in  or 
near  the  township  in  which  the  person  fined  resides,  for  which  service  such  ckrk 
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shall  leceiye  the  sum  of  twenty  five  cento  from  the  proper  overseers,  and  no  more. 
Ibid.  §  38. 

It  shall  be  the  duty  of  the  constable  to  whom  any  transcript  or  certificate  shall 
be  delivered  by  a  justice  of  the  peace  or  clerk  of  the  coart  as  aforesaid,  under  a 
penalty  of  ten  dollars,  to  be  recovered  before  any  other  justice  of  the  proper  county, 
to  deliver  such  transcript  or  certificate  to  one  of  the  overseers  of  the  district  to 
which  such  fine,  penalty  or  forfeiture  belongs,  and  for  such  service  such  constable 
shall  be  entitled  to  receive  from  such  overseers  the  sum  of  twenty-five  cents,  and 
DO  more.     Ibid.  §  39. 

It  shall  be  the  duty  of  every  sheriff  who  shall  have  received  any  fipe,  penalty 
or  forfeiture  which  by  law  may  be  appropriated  to  the  use  of  the  poor,  to  pay  the 
same  on  demand  to  the  proper  overseers,  and  if  he  shall  fail  to  do  so  within  ten 
days  afler  demand,  he  shall,  on  conviction  thereof  in  the  court  of  quarter  sessions 
of  the  proper  county,  be  fined  and  pay  to  the  use  of  the  poor  of  the  proper  district, 
any  sum  not  exceeding  double  the  amount  received  by  him,  to  be  recovered  by  the 
process  of  the  said  court.     Ibid.  §  40. 

In  all  oases  where  there  are  no  poor  persons  supported  at  the  expense  of  a  district, 
<nr  where  there  shall  remain  in  the  hands  of  the  overseers,  at  the  end  of  the  year, 
an  unexpended  balance,  arising  from  fines,  penalties  or  forfeitures  received  for  the 
use  of  the  poor,  it  shall  be  the  duty  of  the  overseers  to  pay  all  such  fines,  penalties 
and  forfeitures  as  may  have  been  received  by  them,  and  such  unexpended  balance, 
to  the  supervisors  of  the  highways,  to  be  applied  to  the  repairs  of  the  public  roads 
in  such  district,  unless  the  township  auditors  shall  judge  it  necessary  that  the  whole 
or  part  thereof  should  be  retained  as  a  fund  for  the  use  of  the  poor.     Ibid.  §  41. 

The  several  fines,  forfeitures  and  penalties,  and  other  sums  of  money  imposed  or 
directed  to  be  paid  by  this  act,  and  not  herein  directed  to  be  otherwise  recovered, 
shall  be  levied  and  recovered  by  distress  and  sale  of  the  goods  and  chattels  of  the 
delinquent  or  offender,  by  warrant,  under  the  hand  and  seal  of  any  one  magistrate 
of  the  city  or  county  where  such  delinquent  or  offender  dwells,  or  where  such  goods 
and  chattels  may  be  found,  and  after  satisfaction  made  of  such  fines,  forfeitures  and 
penalties,  and  sums  of  money,  together  with  the  legal  charges,  on  the  recovery 
thereof,  the  overplus,  if  any,  shall  be  returned  to  the  owner  of  such  goods  and 
chattels,  his  executors  or  administrators.     Ibid.  §  43. 

If  any  person  shall  be  aggrieved  by  the  judgment  of  any  one  or  more  magis- 
trates, in  pursuance  of  this  act,  he  may  appeal  to  the  next  court  of  quarter  sessions 
for  the  county  in  which  such  magistrates  reside,  (except  in  cases  hereinbefore 
specially  provided  for,)  whose  decision  in  all  such  cases  shall  be  final  and  conclusive. 
Ibid.  §  44. 

IX.  Miscellaneous  provisions. 

Any  public  officer  in  the  city  of  Philadelphia,  and  county  of  Allegheny,  having 
charge  thereof,  or  control  over  the  same,  shall  give  permission  to  any  physician  or 
surgeon  of  the  same  city  and  county,  upon  his  request  made  therefor,  to  take  the 
bodies  of  deceased  persons,  required  to  be  buried  at  the  public  expense,  to  be  by 
him  used,  within  tne  state,  for  the  advancement  of  medical  science,  preference 
being  given  to  medical  schools,  public  and  private,  and  said  bodies  to  be  distributed 
to  and  among  the  same  equitably,  the  number  assigned  to  each  being  proportioned 
to  that  of  its  students :  Promded  however^  That  if  the  deceased  person,  during  his 
or  her  last  sickness,  of  his  or  her  own  accord,  shall  request  to  be  buried,  or  if  any 
person,  claiming  to  be,  and  satisfying  the  p/bper  authorities  that  he  is  of  kindred 
to  the  deoeased,  shall  ask  to  have  the  body  for  burial,  it  shall  be  surrendered  for 
interment,  or  if  such  deceased  person  was  a  stranger  or  traveller,  who  died  sud- 
denly, the  body  shall  be  buried,  and  shall  not  be  handed  over  as  aforesaid.  Act 
18  March  1867,  §  1.    Purd.  1525. 

Every  physician  or  surgeon,  before  receiving  any  such  dead  bodv,  shall  give  to 
the  proper  authorities,  surrendering  the  same  to  him,  a  sufficient  bond  that  each 
body  shall  be  used  only  for  the  promotion  of  medical  science,  within  this  state; 
and  whoeoever  shall  use  such  body  or  bodies  for  any  other  purpose,  or  shall  remove 
the  same  beyond  the  limits  of  this  state,  and  whosoever  shall  sell  or  buy  such  body 
or  bodies,  or  in  any  way  traffic  in  the  same,  shall  be  deemed  guilty  of  a  misde- 
meanor, and  shall,  on  conviction,  be  imprisoned  for  a  term  not  exceeding  five  years, 
at  hard  labor,  in  the  county  jail.     Ibid.  §  2. 


688  POOR  LAWS. 

IX.    FOBMS  OF  0EDER8. 

MERCER  COUNTZ  98. 

To  the  Oveirseers  of  the  Poor  of  the  District  of  ^^,  in  the  County  of  Mercer: 
Whereas,  complaint  hath  been  made  unto  us,  two  of  the  justices  of  the  peace  in  aad 

for  the  said  county  of  Mercer,  by of aforesaid.  Esquire,  that  a  certain ^  oa 

the  tenth  day  of  May,  instant,  came  to  the  complainant's  house,  in  aforesaid, 

and  there  fell  dangerously  ill,  and  that  the  said is  a  poor  and  im|)otent  |>er80ii,  and 

unable  to  provide  for  herself,  and  hath  not  gained  a  settlement  in  the  said  district.   Thete 

are,  therefore,  to  authorize  and  require  you  to  receive  the  said forthwith  into  vonr 

care,  and  make  suitable  provision  for  her  until  she  can  be  removed  to  the  place  of  her 

last  legal  settlement.    Given  under  our  hands  and  seals,  at aforesaid,  the  12th  day 

of  May,  A.  D.  1860.  £.  F.,  Justice  of  the  Peace.     fsEAL.! 

G.  H.,  Justice  of  the  Peace,     [seal.] 

MERCER  COTJNTT,  ss. 

To  the  Overseers  of  the  Poor  of  the  District  of ,  in  the  County  of  Mereer,  greeting: 

Whereas,  information  hath  been  dven  unto  the  subscribers,  two  of  the  justices  of  the 

peace  in  and  for  the  county  aforesaid,  by of  the  said  township,  farmer,  that ,  of 

the  same  township,  laborer,  was  yesterday,  beins  the  13th  day  of  March,  instant^  throwD 

from  a  horse  and  so  much  hurt  that  his  life  was  despaired  of,  and  that  the  said is  so 

poor  as  to  be  unable  to  procure  the  necessary  assistance.  Tou  are,  therefore,  hereby 
authorized  and  required  to  take  charge  of  the  said  -— ^  if  you  find  his  circumetances  td 
be  as  represented,  and  furnish  him  such  medical  and  other  relief  as  his  distressed  situa^ 
tion  may  call  for,  charging  your  expenses  herein  in  your  account  against  the  said  district. 
Given  under  our  hands  and  seals,  the  14th  day  of  March  1860. 

£.  F.,  Justice  of  the  Peace.    Tsbal.! 
G.  H.,  Justice  of  the  Peace,    [seal.] 

8U1C1C0NS  FOB  A  DELINQUENT  OyiBSBER. 

LUZERNE  COUNTY,  w. 

The  Commonwealth  of  Peansylvania, 
To  the  Constable  of  B.,  in  the  County  of  Luseme,  greeting : 

^  Whereas,  information  hath  been  made  before  J.  R.  and  B.  Q.,  Esquires,  two  of  our 
Justices  of  the  peace  in  and  for  the  county  of  Luseme,  by  J.  W.,  of  the  borough  of  L., 
in  the  said  county,  blacksmith,  (one  of  the  overseers  of  the  poor  of  the  said  Iraroogh,) 
that  J.  D.,  of  L.  aforesaid,  saddler,  on  the  twenty-fifth  day  of  March  last  past,  at  L. 
aforesaid,  being  duly  appointed  overseer  of  the  poor  of  the  said  borough,  aid  necleel 
or  refuse  to  take  upon  him  the  said  office,  [or  refuses  to  perform  a  certain  duty  whic£  by 
law  he  was  bound  to  perform,]  contrary  to  the  act  of  general  assembly  in  such  case  made 
and  provided :  You  are  therefore  hereby  commanded  to  summon  the  said  J.  D.  to  appear 
before  our  said  justices  at  the  office  of  the  said  J.  R.,  at  L.  aforesaid,  on  Friday,  the 
eleventh  day  of  April,  instant,  at  ten  of  the  clock  in  the  forenoon  of  that  day,  then  and 
there  to  answer  to  the  said  information.  And  be  you  then  there.  Hereof  fau  not.  Wti- 
ness  the  said  J.  R.  and  B.  Q.  at  L.  aforesaid,  the  fifth  day  of  April,  in  the  year  of  oar 
Lord  one  thousand  eight  hundred  and  sixty.  J.  R.     [sbai,] 

B.Q.    [seal] 

FORM  OF  CONyXCTXON  IN  SUCH  CASES. 

LUZERNE  COUNTY,  aa. 

Be  it  remembered  that  on  the  5th  day  of  April,  in  the  year  of  our  Lord  one  thoosand 
eieht  hundred  and  sixty,  at  the  borough  of  L.,  in  the  county  of  Luzerne,  J.  W.,  of  L. 
aforesaid,  blacksmith,  (one  of  the  overseers  of  the  poor  of  the  said  borough,)  oometh 
before  us,  J.  R.  and  B.  Q.,  Esquires,  two  of  the  justices  of  the  commonwealth  of  Penn*  j 
sylvania,  assigned  to  keep  the  peace  of  the  said  oommonwealth,  in  and  for  the  ooan^  of  ] 
L.,  and  then  and  there  giveth  us  to  understand  and  be  informed  that  J.  D.,  of  L.  mt^ 
said,  saddler,  on  the  twenty-fifth  day  of  March  last  nast,  at  L.  aforesaid,  being  duly  wj^l 
pointed  overseer  of  the  poor  of  the  said  borough,  dia  neglect  or  refuse  to  take  upon  hik' 
the  said  office,  contrary  to  the  act  of  general  assembly  in  such  case  made  and  provided,  - 
[or  refused  to  perform  certain  duties  which  by  law  he  was  bound  to  perform.]     And  j 
afterwards,  upon  the  eleventh  day  of  April,  in  the  year  aforesaid,  at  L.  aforesaid,  the  sai4 . 
J.  D.  having  been  previously  summoned  in  pursuance  of  our  summons  issued  for  dMt  \ 
purpose  to  appear  before  us  the  said  justices,  upon  the  said  eleventh  day  of  April,  at  tn^ 
of  the  clock  in  the  forenoon  of  that  day,  at  the  office  of  the  said  J.  R.,  at  L.  aforesaid, «» : 
answer  the  matter  of  complaint  contained  in  the  said  information,  he  the  said  J.  IK  •' 
appears  before  us  the  said  justices,  to  answer  and  make  defence  to  Ihe  matters  containtl ; 
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m  the  said  information,  and  having  heard  the  same,  the  eaid  J.  D.  is  aslced  by  us  the  said 
jostices,  if  he  can  say  anything  for  himself  why  he  should  not  be  oonvioted  of  the  pre- 
mises above  charged  upon  him  in  form  aforesaid.  And  because  the  said  J.  D.  hath 
nothing  to  say,  nor  can  say  anything  in  his  own  defence  touching  and  concerning  the 
premises  aforesaid,  but  doth  freely  and  voluntarily  acknowledge  and  confess  all  and  sin- 
pilar  the  said  premises  to  be  true  m  manner  and  form,  as  the  same  are  charged  upon  him 
m  the  said  information ;  and  because  all«nd  singular  the  premises  being  heard  and  fully 
understood  by  us  the  said  justices,  it  manifestly  appears  to  us  the  said  justices  that  the 
said  J.  D.  is  ^ilty  of  the  premises  charged  upon  him  by  the  said  information :  It  is 
therefore  considered  and  aajudged  by  us  the  said  justices,  that  the  said  J.  D.,  according 
to  the  form  of  the  act  of  general  assembly  aforescud,  be  convicted,  and  he  is  accordingly 
convicted  of  the  offence  charged  upon  him  by  the  said  information.  And  we  do  hereby 
adjudge  that  the  said  J.  D.  for  the  said  offence  hath  forfeited  the  sum  of  twenty  dollars, 
to  be  appropriated  as  the  act  of  the  general  assembly  directs.  In  witness  whereof,  we, 
the  saia  justices  to  this  present  record  of  conviction  as  aforesaid,  have  set  our  hands  and 
seals  at  L.  aforesaid,  the  11th  day  of  April,  in  the  year  of  our  Lord  one  thousand  ei|  ' 
hundred  and  sixty.  J.  R.    I  seal. 

B.  Q.     [SSAL. 
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The  relation  of  principal  and  agent  takes  place,  wheneyer  one  person  authorizes 
another  to  do  acta  or  make  engagements  in  his  name.   Paley  on  Agen.  1. 

A  hired  agent  is  bound  to  possess  such  a  degree  of  skill  as  would,  in  general,  be 
adequate  to  the  service ;  a  gratuitous  agent  is  not  bound  to  possess  such  skill,  but 
is  only  liable  by  proof  of  gross  negligence,  or  of  having  omitted  to  use  that  skill 
which,  from  his  situation,  office  or  profession,  he  cannot  but  be  supposed  to  have. 
Ibid.  72. 

If  a  man  promises  as  an  agent,  he  is  not  personally  bound.   A.  140. 

The  acts  of  a  servant  bind  his  master  only  when  doniB  in  the  course  of  the  busi- 
ness committed  to  him,  or  within  the  scope  of  an  authority  specially  delegated  to 
him.   4W.  222. 

A  promissory  note,  signed  by  a  clerk  in  a  store,  for  his  employer,  does  not  bind 
the  latter,  without  proof  of  special  authority.   Ibid. 

If  aA  agent  exceed  his  authority  in  making  a  contract,  he  thereby  binds  himself 
individually,  but  his  principal  is  not  bound.   1  W.  &  S.  222. 

A  party  who  wishes  to  avail  himself  of  the  acts  of  an  agent,  must,  in  order  to 
eharge  the  principal,  prove  the  authority  under  which  the  agent  acted.  4  C.  505. 
An  agent  specially  employed  to  receive  the  amount  of  an  account,  or  take  a  note  for 
it,  has  no  authority  to  dispose  of  the  note,  when  taken ;  he  cannot  depart  from  his 
authority.  7  W.  524.  So  also,  an  agent  employed  to  make  sales  on  credit  is  not 
authorized  subsequently  to  collect  the  price  in  the  name  of  his  principal.   6  C.  513. 

The  authority  of  a  general  agent  to  contract  so  as  to  bind  his  principal,  is  only 
fimited  to  the  usual  and  ordinary  means  of  accomplishing  the  business  intrusted  to 
him.    7C.461. 

If  the  agent  do  an  act  within  the  scope  of  his  authority,  and  at  the  same  time 
does  something  more  which  he  was  not  authorized  to  do,  and  the  two  matters  bo 
not  so  connected  as  to  be  inseparable,  even  though  both  may  relate  to  the  same 
subject ;  that  which  he  had  authority  to  do  is  alone  binding,  and  the  other  is 
Toid.    2  Oreenl.  Ev.  §  59. 

Parties  who  have  entered  into  a  contract  with  one,  as  the  agent  of  others,  are 
estopped  from  contesting  the  agent's  authority  to  bind  his  principal.    6  G.  84. 

The  acts  of  an  agent  or  an  attorney  after  the  death  of  his  principal,  of  which  he 
was  ignorant,  are  binding  upon  the  parties.  4  W.  &  S.  282. 

Whenever  confidence  is  reposed,  the  law  forbids  that  it  shall  be  abused.  (7  W. 
S87.)  It  is  a  rule  of  law  which  does  not  admit  of  dispute,  that  an  agent  is  bound 
to  keep  his  principal  informed  of  all  material  occurrences  in  the  agency;  if  he  fail 
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to  do  so,  it  is  negligence,  and  k  palpable  violation  of  duty,  for  wbicli  the  factor  u 
dearly  liable  to  a  suit.   4  R.  229.   4  W.  &  S.  305. 

An  agent  appointed  to  collect  money,  wbo  buys  a  note  of  bis  principal,  at  a  du- 
eonnt,  cannot  retain  the  nominal  amount  of  the  note  out  of  tbe  money  collected. 
He  can  set  off  only  tbe  amount  wbicb  be  actually  paid.   2  P.  R.  525. 

Where  an  agent,  (as  an  attorney,)  rightfully  receives  money  for  bis  principal, 
which  ought  to  be  paid  over  by  tbe  principal  to  a  third  person,  such  third  person 
cannot  maintain  an  action  against  the  agent  for  its  recovery;  he  is  liable  to  accouiit 
only  to  his  principal.    1  Am.  L.  R.  30. 

Declarations  made  by  an  agent,  at  tbe  time  of  paying  money,  showing  on  whose 
account  and  behalf  the  money  was  paid,  are  admissible  as  part  of  tbe  resgesta.  4 
Wh.  130.    1  Greenl.  Ev.  §  113. 

Admissions  by  an  agent,  when  he  is  about  the  doing  of  some  act  within  the  scope 
of  his  delegated  authority,  are  evidence  against  the  principal;  but  naked  declara- 
tions which  are  not  part  of  any  res  gestcB,  are  not  admissible.    1  C.  393. 

On  the  hiring  of  an  agent  for  a  year,  the  principal  is  liable  to  him  for  tbe  wages 
of  the  year,  if  be  dismiss  the  agent  before  its  termination.   5  W.  &  S.  210. 

Whenever  a  person  acts  as  agent  /or  the  public,  he  is  not  personally  liable  for 
contracts  made  by  him  in  that  capacity.   1  Mass.  ^08. 

Nor  will  it  make  any  difference  if  the  services,  &c.,  were  performed  at  the  special 
instance  and  request  of  the  person  so  acting  as  agent   Ibid. 

A  public  agent  of  government,  contracting  for  the  use  of  the  government^  is  not, 
personally^  liable,  cUihovgh  (he  contract  be  under  his  seal.   1  Or.  343. 

A  pubUo  agent,  though  known  to  be  such,  is  personally  liable  in  bis  oontnct 
for  things  for  tbe  use  of  tbe  government,  unless  he  make  it  in  bis  official  capacity, 
and  the  party  contracted  with  appears  to  have  looked  to  government  alone  for  i 
pensation.  3  Caines  69. 
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I.  Of  the  privileges  of  suitors  and  witnesses.      III.  Of  the  privileges  of  foreign  xninistenL 
II.  Of  the  privileges  of  freeholders.  IV.  Of  the  priyileges  of  other  per&iia. 

I.    Or  SUITORS  AND  WITNESSES. 

Privileoe  is  an  exemption  from  some  duty,  burden  or  attendance,  to  whidi 
certain  persons  are  entitled,  from  a  supposition  of  hiw  that  the  stations  they  fill,  or 
the  offices  they  are  engaged  in,  are  such  as  to  require  all  their  care,  and  that,  there- 
fore, without  this  indulgence,  it  would  be  impracticable  to  execute  such  offices  to 
that  advantage  which  the  public  good  requires.   Bac.  Abr. 

A  party  attending  in  court  is  privileged  from  the  service  of  a  summons^  as  weO 
as  from  an  arreist.   IB.  77. 

A  suitor,  who  was  served  with  a  summons  after  the  lapse  of  a  day  fnnn  the  de- 
livery of  the  verdict,  on  his  motion,  was  discharged  from  the  action.   2  Y.  222. 

There  is  no  privilege  from  the  service  of  a  gi^^[HBna.  4  D.  341. 

A  witness  attending  before  a  magistrate'  for  the  purpose  of  having  his  depcsitioB 
taken,  under  a  rule  of  court,  is  privileged  from  arrest,  eundo^  morando  et  redeund^ 
[whilst  going,  remaining  and  returning.!  9  S.  &  E.  147.   1  Greenl.  Ev.  §  317. 

The  privilege  of  a  suitor  does  not  hold  when  he  has  been  surrendered  by  his  biii 
in  another  case,  and  is  in  actual  custody  at  the  time  of  arrest.   8  Y.  387. 

The  privilege  of  a  witness  from  arrest  does  not  extend  throughout  the  term  at 
which  tbe  cause  was  marked  for  trial,  nor  will  it  protect  him  while  the  witness  ii 
engaged  in  transacting  private  business,  after  he  is  discharged  from  the  obliga^ 
of  the  subpoena.   4  D.  329.    1  Oreenl.  Ev.  §  316. 

A  suitor  in  a  court  of  one  county,  who  comes  into  another  county,  to  attend^  tf  \ 
the  taking  of  a  deposition  in  the  pending  suit,  in  pursuance  of  ita  rules,  is  prilK 
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leired  from  the  service  of  a  summons  in  the  latter  county,  although  in  consequence 
of  circumstances  happening  after  his  coming  into  the  county,  the  deposition  has  not 
been  taken.    1  M.  237. 

A  refusal  to  discharge  a  defendant  on  the  ground  of  his  having  been  arrested 
while  attending  as  a  party  or  witness,  is  a  matter  of  discretion  with  the  court  below, 
the  propriety  of  which  cannot  be  reviewed  in  the  supreme  court.   5  Wh.  818. 

Where  a  person  is  a  suitor  in  one  pourt,  and,  while  so,  is  served  with  process 
issued  by  another,  the  general  practice  is,  that  the  party  must  apply  to  the  court,  in 
which  he  is  suitor,  to  be  discharged  from  the  process  issued  by  the  other.  2  M.  200. 
6  P.  L.  J.  830.   3  Am.  L.  J.  134.    1  Greenl.  Ev.  §  316. 

Either  court  may,  however,  discharge  the  party  and  give  him  the  benefit  of  his 
privilege,  but  the  court  from  which  the  process  issues  will  not  exercise  the  power 
of  discharging  the  party,  except  under  ispecial  circumstances.    Ibid. 

The  protection  given  to  suitors  and  witnesses  is  now  extended  to  every  case 
where  the  attendance  is  a  duty,  in  conducting  any  proceedings  of  a  judicial  nature. 
9  S.  &  R.  151. 

.  The  privilege  from  arrest  is  confined  to  parties  in  civil  proceedings,  unless  it 
appear,  that  the  arrest  on  the  criminal  charge  was  a  contrivance  to  get  the  defend- 
ant into  custody  on  the  civil  suit.  6  P.  L.  J.  330.  10  Wend.  636.  1  Ad.  &  E. 
378. 

II.  Fkeeholders. 

The  privilege  of  i^reeholders  to  be  sued  by  summons^  extends  to  actions  of  trespass 
vi  et  amis.   1  D.  310. 

But  if  a  freeholder  unite  in  a  joint  and  several  bond  or  commit  a  joint  trespass 
with  one  who  is  not  a  freeholder,  he  may  be  arrested  upon  a  joint  capias  issued 
against  both.   2  B.  135.   1  D.  305. 

A  judgment  obtained  before  a  justice  of  the  peace  is  sufficient  ground  to  defeat 
the  privilege  of  a  fVeeholder.   1  D.  436. 

The  court  will  abate  a  capiat  which  hais  been  issued  against  a  freeholder,  although 
the  value  of  his  freehold  be  less  than  the  amount  of  the  pluntiff's  demand,  if  no 
incumbrance  exist  on  his  land  at  the  time  the  writ  issued.   1  S.  &  B.  363. 

If  a  defendant  freeholder,  who  seeks  to  avail  himself  of  the  privilege  arising 
from  his  freehold,  neglects  to  suggest  it,  it  would  justify  the  issuing  of  an  execution 
against  him ;  but  on  the  payment  of  costs  accrued  on  the  execution,  the  magistrate 
should  supersede  it,  and  give  the  defendant  the  privilege  secured  by  law.  1  Ash. 
407. 

A  freeholder  is  an  inhabitant  in  any  part  of  this  province,  who  hath  resided 
therein  for  the  space  of  two  years,  and  has  fifty  acres  of  land,  or  more,  in  fee- 
simple,  well  seated,  and  twelve  acres  thereof,  or  more,  well  cleared  or  improved,  or 
hath  a  dwelling-house  worth  fifiy  pounds  current  money  of  America,  in  some  city 
or  towuBhip  within  this  province,  clear  estate,  or  hath  unimproved  land  to  the  value 
of  fifty  pounds  like  money.   Purd.  35. 

The  second  section  of  the  act  of  14th  April  1838,  relating  to  the  commencement 
of  actions,  &o.,  revived  the  act  of  20th  March  1725,  which  exempted  freeholders, 
in  oertain  cases,  from  arrest.   1  P.  L  J.  47. 

III.    FORKIQN  MINISTERS  AND  CONSULS. 

An  ambassador  or  foreign  minister  is  not  amenable  to  the  laws  of  the  nation  to 
which  he  is  sent.  1  N.  &  M.  217.  The  recognition  by  the  president  of  a  foreign 
minister  is  conclusive  upon  the  judiciary.  4  W.G.  G.  153.  A  secretary  of  lega- 
tion is  entitled  to  all  the  immunities  of  a  minister,  and  is  privileged  against  any 
prosecution  civil  or  criminal.   1  W.  G.  C.  232. 

An  attache  to  a  foreign  legation  is  a  public  minister  within  the  statute  of  1790. 
1  Bald.  240.  A  foreign  minbter  cannot  waive  his  privilege  or  immunities,  and  his 
submission  or  consent  to  an  arrest  is  no  justification.  Ibid. 

The  charts  d affaires  of  a  foreign  government,  whose  official  functions  in  that 
capacity  ceased  on  the  arrival  of  the  minister  of  his  government,  but  who  wa& 
delayed  in  this  country  by  circumstances^  was  hM  not  to  be  amenable  toprocess  in 
a  civil  suit.  4  D.  321.  oigti.ed  by GoOglc 
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A  foreign  consul  is  not  privileged  from  prosecution  for  a  misdemeanor,  by  virtoe 
of  his  consular  appointment.   2  J),  299,  in  note. 

And  it  seems,  that  a  consul-general  is  not  protected  by  the  law  of  nations,  from 
a  prosecution  and  indictment  for  a  rape.   5  S.  &  E.  545. 

But  the  state  courts  have  no  jurisaiction  in  such  case,  the  exclusiye  jurisdicdon 
being  vested  in  the  courts  of  the  United  States.   Ibid. 

IV.  Other  ^persons. 

A  member  of  assembly  is  privileged  from  arrest,  summons,  citation  or  other 
civil  process,  during  his  attendance  on  the  public  business  confided  to  him,  (4  D. 
107,)  and  it  $eems  his  suit  cannot  be  forced  to  trial  during  the  session  of  the  legis- 
lature. Ibid.  But  this  latter  point  is  denied  by  Grisb,  J.,  in  1  Wall.  Jr.  189.  See 
1  Bouv.  Inst.  281.    1  Chicago  Leg.  News  246. 

A  member  of  a  state  convention  is  privileged  from  a  summons  or  arrest  during 
the  sitting  of  the  conventon,  and  for  a  reasonable  period  before  and  after  the  aa 
sion.   Ibid.  296. 

An  attorney  at  law  is  not  privileged  in  Pennsylvania  from  arrest  on  a  capiat  1 
Y.  350. 

The  claim  of  privilege  must  be  made  at  a  proper  time;  after  judgment  obtaiaed 
it  is  too  late.   4  I).  107. 
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I.  ProYisions  of  the  Penal  Code.  II.  Judicial  decisions  and  authorities. 

I.  Act  31  Maboh  1860.  Purd.  218. 

Sect.  7.  If  any  sheriff,  coroner  or  keeper  of  a  jail,  constable  or  other  officer, 
shall  wilfullv  and  without  reasonable  cause,  refuse  to  execute  any  lawM  process 
directed  to  him,  requiring  the  apprehension  or  confinement  of  any  person  cW^ 
with,  or  convicted  of,  a  criminal  offence ;  or  shall  wilfully  and  without  reasonabk 
cause,  omit  to  execute  such  process,  by  which  such  person  shall  escape ;  he  shall 
be  guilty  of  a  misdemeanor,  and,  on  conviction,  be  sentenced  to  an  imprisomneot 
not  exceeding  two  years,  and  a  fine  not  exceeding  five  hundred  dollars. 

Sect.  8.  If  any  person  shall  knowingly,  wilfully  and  forcibly  obstruct,  resist  cr 
oppose  any  sheriff,  coroner  or  other  officer  of  the  commonwealth,  or  other  pei^on 
duly  authorized,  in  serving  or  attempting  to  serve  or  execute  any  process  or  order 
of  any  court,  judge,  justice  or  arbitrator,  or  any  other  legal  process  whatsoever;  or 
sL'ull  assault  or  beat  any  sheriff,  coroner,  constable  or  other  officer  or  person,  duly 
authorized,  in  serving  or  executing  any  process  or  order  as  aforesaid,  or  for  snd 
because  of  having  served  or  executed  the  same;  or  if  any  person  shall  reseae 
another  in  legal  custody ;  or  if  any  person  being  required  by  any  sheriff,  coroner, 
constable  or  other  officer  of  the  commonwealth,  shall  neglect  or  refttse  to  assist  him 
in  the  execution  of  his  office  in  any  criminal  case,  or  in  the  preservation  of  the 
peace,  or  in  apprehending  and  securing  any  person  for  a  breach  of  the  peace ;  sudi 
person  shall  be  guilty  of  a  misdemeanor,  and,  on  conviction,  be  sentenced  to  sn 
imprisonment  not  exceeding  one  year,  and  to  pay  a  fine  not  exceeding  one  hundred 
dollars,  or  either,  or  both,  in  the  discretion  of  the  court  i 

II.  Blackstone  considers  process,  in  civil  cases,  as  the  means  of  compelling  the 
defendant  to  appear  in  court.  This  is  sometimes  called  original  process,  being 
founded  upon  the  original  writ;  and  also  to  distinguish  it  from  mesne  or  intenne- 
diate  process,  which  issues,  pending  the  first,  upon  some  collateral  or  interlocutoiy 
matter ;  as  to  summon  Junes,  witnesses  and  the  like.  Finch  436.  Mesne  pro- 
cess is  sometimes  put  in  contradistinction  to  fined  process,  or  process  of  execution; 
and  then  it  signifies  all  such  process  as  intervenes  between  the  beginning  and  ead 

of.  suit    2  a.  Com.  19.  Digitized  by  Goc  ^ 
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Thougb  process  issued  by  a  justice  may  be  altered  hy  Ki$  direction^  yet  a  general  -4 
Mthority  by  him  to  a  constable  or  any  other  person,  to  alter  dates  or  to  fill  up  or 
liter  process,  is  not  only  imprudent  and  indiscreet,  but  void,   10  Johns.  245. 

Proceedings  of  a  justice,  in  an  action  of  debt,  were  set  aside,  because  the  sum- 
mons stated  no  day  of  appearance.   A.  272. 

The  judgment  of  a  justice  was  reversed;  first,  because  the  summons  was  made 
returnable  on  the  next  day ;  second,  because  the  summons  was  to  answer  a  debt  \ 
under  40«.,  and  the  judgment  was  for  a  greater  sum.   1  D.  405. 

A  warrant  by  a  justice,  not  directed  to  any  particular  person  in  office,  is  bad. 
A.  376. 

Bat  a  warrant  directed  to ,  constable^  is  good,  if  executed  by  the  con- 
stable of  the  dbtrict   6  B.  124. 

In  criminal  cases,  a  justice  is  not  bound  to  issue  his  warrant  whenever  it  is 
applied  for ;  he  is  to  use  a  legal  discretion,  and  determine,  on  a  mature  deliberation 
of  aU  the  circumstances,  whether  a  warrant  should  issue.   1  Y.  74. 

A  justice  who  backs  a  warrant  should  be  satisfied,  by  oath,  that  it  is  the  hand- 
writing of  the  justice  mentioned  in  the  warrant   Purd.  249. 

The  warrant  of  a  justice  is  not  returnable  at  any  particular  time,  but  continues 
b  force  so  long  as  tie  justice  shall  live.   Peake  N.  P.  234. 

A  warrant  shall  be  iftued  (if  a  criminal  warrant)  on  oath,  &c.,  and  name  or 
deacnhe  the  individual  to  be  arrested ;  otherwise  it  is  unconstitutional,  and  the  offi- 
cer cannot  justify  an  arrest  under  it.   3  B.  43. 

The  word  "  process"  in  the  11th  sect,  of  the  5th  article  of  the  constitution  of 
Peonsylvania,  which  provides  that  the  style  of  all  process  shall  be  The  Common^ 
veaith  of  Pennsylvania,  was  intended  to  refer  to  such  writs  only  as  should  become 
necessary  to  be  issued  in  the  course  of  the  exercise  of  thst  judicial  power,  which  is 
e.^blished  and  provided  for  in  the  article  of  the  constitution,  and  forms  exclusively 
the  subjectrmaUer  of  it.   3  P.  R.  99. 

The  provision  in  the  11th  sect,  of  the  5th  article  of  the  constitution  of  Penn- 
syhrania,  that  *^  all  prosecutions  shall  be  carried  on  in  the  name  and  by  the  authority 
of  the  commonwealth  of  Pennsylvania,''  and  conclude,  "against  the  peace  and 
dignity  of  the  same,"  has  never  been  considered  as  extending  to  prosecutions  other 
than  those  carried  on  by  indictment,  found  in  some  of  the  courts  referred  to  in  the 
nid  5th  article,  and  where,  anterior  to  the  Revolution,  it  was  the  rule  and  practice 
to  conclude  such  prosecutions  against  the  peace,  &o.,  of  the  king.   Ibid. 

A  justice  of  the  peace  may  authorize  any  citizen  to  execute  a  warrant  of  arrest 
b  a  criminal  case ;  but  no  private  person,  and  no  other  than  the  constable  of  the 
place  where  it  is  to  be  executed,  can  be  compelled  to  execute  it.   1  Ash.  183. 

The  oflence*of  obstructing  process,  consists  in  reding  to  give  up  possession,  or 
in  opposing  or  obstructing  mo  execution  of  the  writ,  by  threats  of  violence,  which 
it  is  in  the  power  of  the  party  to  enforce.  2  W.  C.  C.  169.  And  if  the  defendant 
resist  the  execution  of  process  for  his  arrest,  by  refusing  to  accompany  the  officer, 
it  is  not  necessary,  to  complete  the  offence,  that  he  should  use  or  threaten  violence. 
3  Ibid.  385.  Any  obstruction  to  the  free  action  of  the  officer,  or  his  lawful  assist- 
ants, wilf\illy  placed  in  his  or  their  way,  for  the  purpose  of  thus  obstructing  him  or 
them,  is  sufficient  2  Curt  C.  C  639. 
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)?rofanenesd. 

I.  Punishment  of  blasphemy.  III.  Judicial  lecisions. 

II. .  Penalty  for  profane  swearing. 

I.  Act  31  March  1860.  Purd.  222. 

SicT.  80.  If  any  person  shall  wilfully,  premeditatedlj  and  despitefolly  blu* 
pheme,  or  speak  loosely  and  profanely  of  Almighty  God,  Christ  Jesus,  the  Holy 
Spirit,  or  the  Soriptures  of  Truth,  such  person,  on  conviction  thereof,  shaU  be  sen- 
tenced to  pay  a  fine  not  exceeding  one  hundred  dollars,  and  undergo  an  impiison- 
ment  not  exceeding  three  months,  or  either,  at  the  discretion  of  the  court. 

n.  Act  22  April  1794.  Purd.  810. 

Sect.  3.  If  any  person  of  the  age  of  sixteen  years  or  upwards,  shall  profanely 
curse  or  swear  by  the  name  of  God,  Christ  Jesus,  or  the  Holy  Ghost,  every  person 
90  offending,  being  thereof  convicted,  shall  forfeit  and  pay  the  sum  of  six^*«eren 
cents  for  every  such  profane  curse  or  oath ;  and  in  case  Ik  or  she  shall  refuse  or 
neglect  to  pay  the  said  forfeiture,  or  goods  and  chattels  cannot  be  found  whereof 
to  levy  the  same  by  distress,  he  or  she  shall  be  committed  to  the  house  of  coiree- 
tion  of  the  proper  county,  not  exceeding  twenty-four  hours,  for  every  such  offence 
of  which  such  person  shall  be  convicted ;  and  whosoever,  of  the  age  of  sixteen 
years  or  upwards,  shall  curse  or  swear  by  any  other  name  or  thing  than  as  afore- 
said, and  shall  be  convicted  thereof,  shall  forfeit  and  pay  the  sum  of  forty  cents 
for  every  such  curse  or  oath ;  and  in  case  such  offender  shall  neglect  or  refuse  to 
satisfy  such  forfeiture,  or  no  goods  or  chattels  can  be  found  whereof  to  levy  the 
same  by  distress,  he  or  she  shall  be  committed  to  the  house  of  correction  of  the 
proper  county,  not  exceeding  twelve  hours  for  every  such  offeace. 

Sect.  4.  The  justices  of  the  supreme  court,  severally,  throughout  this  state,  eveir 
president  of  the  court  of  common  pleas  within  his  district,  every  associate  judge  of 
the  courts  of  common  pleas,  and  every  justice  of  the  peace  within  his  county,  tbe 
mayor  and  aldermen  of  the  city  of  Philadelphia,  and  each  of  them,  within  tbe 
limits  of  said  city,  and  each  burgess  of  a  town  corporate,  within  his  borough,  are 
hereby  empowered,  and  authorized,  and  required  to  proceed  against  and  punish  all 
persons  offending  against  this  act;  and  every  person  who  shall  profane  the  Lord's 
day,  or  who  shall  profanely  curse  or  swear,  or  who  shall  intoxicate  him  or  herself, 
as  mentioned  in  the  next  preceding  section  of  this  act ;  and  for  that  purpose  each 
of  the  said  justices  or  magistrates,  severally,  may  and  shall  convict  such  offenders, 
upon  his  own  view  and  hearing,  or  shall  issue,  if  need  be,  a  warrant,  summons  or 
capias,  (according  to  the  circumstances  of  the  case,)  to  bring  the  body  of  the  perBon 
accused  as  aforesaid,  before  him;  and  the  same  justices  and  magistrates  respectr 
ively,  shall,  in  a  summary  way,  inquire  into  the  truth  of  the  accusation^  and  upon 
the  testimony  of  one  or  more  credible  witnesses,  or  the  confession  of*  the  party, 
shall  convict  the  person  who  shall  be  guilty  as  aforesaid,  and  thereupon  shaD  pro- 
ceed to  pronounce  the  forfeiture  incurred  by  the  person  so  convicted,  as  hereinbefoire 
directed ;  and  if  the  person  so  convicted  tefiise  or  neglect  to  satisfy  such  forfeiture 
immediately,  with  costs,  or  produce  goods  and  chattels  whereon  to  levy  the  said 
forfeiture,  together  with  costs,  then  the  said  justices  or  magbtrates  shall  oonunit  the 
offender,  without  bail  or  mainprise,  to  the  house  of  correction  of  the  county  wherdn 
the  offence  shall  be  committed,  during  such  tin>e  as  is  hereinbefore  directed,  there 
to  be  fed  upon  bread  and  water  only,  and  to  be  kept  at  hard  labor ;  and  if  snch 
commitment  shall  be  in  any  countv  wherein  no  district  house  of  correction  hath 
been  erected,  then  the  offender  shall  be  committed  to  the  common  jail  of  the  eoun^, 
to  be  therein  fed  and  kept  at  hard  labor,  aa  aforesaid ;  and  every  such  couTietion 

may  be  in  the  following  terms,  vii. :  "  Be  it  remembered,  that  on  the day  of 

,  in  the  year  of ,  A.  B.,  of county,  laborer,  (or  otherwise,  as  his  or 

her  rank,  occupation  or  calling  mav  be,)  is  convicted  before  me,  being  one  of  the 
justices  of  the ,  (or  one  of  the  aldermen  or  burgesses  of  the  city  or  borough 
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of ,  in  the  county  of ,)  of  swearing  profane  oaths,  by  the  name  of , 

^or  otherwise,  as  the  offence  and  case  may  he,)  and  I  do  adjudge  him  (or  her)  to 

forfeit  for  the  same,  the  sum  of cents.     Given  under  my  hand  and  seal,  the 

day  and  year  aforesaid  :*'  Provided  cUways,  That  every  such  prosecution  shall  be 
commenced  within  seventy-two  hours  after  the  offence  shall  have  been  committed. 

Sect.  12.  One  moiety  of  the  forfeitures  in  money,  accruing  and  becoming  due 
for  any  offence  against  this  act,  shall  be  paid  to  the  overseers  of  the  poor  of  the 
city,  borough  or  township  wherein  the  offence  shall  be  committed,  for  the  use  of 
the  poor  thereof;  and  the  other  moiety  to  the  person  or  persons  who  shall  prose- 
cute and  sue  for  the  same ;  and  the  inhabitants  of  such  city  or  other  place,  shall, 
notwithstanding,  be  admitted  witnesses  to  testify  against  any  person  who  shall  be 
prosecuted  for  any  offence  by  virtue  of  this  act :  Froirided  always^  That  no  person 
shall  be  prosecuted  or  convicted  for  any  offence  against  this  act,  unless  such  prose- 
cation  be  commenced  within  thirty  days  after  the  offence  has  been  comimitted. 

m.  Christianity  is  part  of  the  law  of  Pennsylvania,  and  maliciously  to  revile  it 
18  an  indictable  offence.    11  S.  &  B.  894. 

But  fairly  and  conscientiously  to  promulgate  religious  opinions  is  not  criminal. 
Ibid. 

In  an  indictment  under  that  act  it  is  necessary  that  the  words  should  be  laid  to 
have  been  spoken  profanely.   Ibid. 

It  seems  also,  that  the  indictment  should  state  the  very  words  spoken,  and  that  it 
is  not  sufficient  to  state  that  the  defendant  spoke  in  mbstarice^  &c.   Ibid. 

The  form  of  conviction,  given  by  the  4th  section  of  the  act  of  22d  April  1794, 
for  the  prevention  of  vice  and  immorality,  is  directory  merely,  and  under  that  act 
the  justice  is  not  bound  to  send  up  the  evidence  given  before  him.   1  Ash.  410. 

In  a  summary  conviction  under  the  2d  section  of  the  act  of  22d  April  1794,  for 
profane  swearing,  the  judgment  must  ascertain  not  only  the  amount  of  fine  inflicted, 
but  also  the  alternative  duration  of  imprisonment ;  and  if  it  do  not  the  proceedings 
are  void,  and  the  defendant  cannot  be  held  in  prison.   8  P.  L.  J.  59. 

Several  offences  may  be  contained  in  one  conviction.  Ibid.  265. 

A  summary  conviction  must  agree  with,  and  cannot  exceed  the  charge  in  the 
information  :  there/ore,  where  the  information  charged  the  defendant  with  swearing 
twenty-five  oaths,  and  the  conviction  and  penalty  was  for  twenty-nine  oaths,  the 
proceedings  were  reversed  on  certiorari.   Ibid.  265. 


Digitized  by  VjOOQIC 


[696] 


^xommox^  Not^u. 


L  Definition  of  a  promissory  note.  Y.  Of  the  eonsideration. 

II.  Liability  of  the  maker  of  a  promissory  YI.  Protest  and  notice. 

note.  YIL  Notes  payable  in  spedfio  articles. 

III.  Liability  of  the  indorser.  YIIL  Of  actions  on  promissoiy  notes. 
lY.  Of  the  negotiability  of  a  note. 

I.  A  Promissory  Nots  is  defined  to  be  a  promise  or  engagement  in  writing  to 
pay  a  specified  sum  at  a  time  therein  limited,  or  on  demand,  or  at  sight,  to  a  person 
therein  named,  or  his  order,  or  to  the  bearer.  The  ponon  who  ma^es  the  note  is 
called  the  maker,  and  the  person  to  whom  it  is  payable  the  payee,  and  the  person 
to  whom  he  transfers  the  interest  by  indorsement  the  indorsee.  Chit  on  Bills  324. 

All  the  parties  to  a  note  are  liable  for  the  amount  due,  although  only  one  satis- 
&ction  can  be  recovered;  and  executions  for  coste  may  be  issued  in  all  the  snits. 
2  D.  115. 

A  note  signed  by  more  than  one  person,  and  beginning,  '^  I  promise/'  &c.,  is 
several  as  well  as  joint.     Byles  on  Bills  6.     11  Johns.  544. 

The  receipt  of  a  negotiable  promissory  note  operates  as  an  eztingaishment  of  a 
prior  existing  debt,  if  so  intended  between  the  parties ;  and  this  is  a  question  of 
fact  upon  the  evidence.  8  C.  493.  But  the  law  raises  no  implication,  from  the 
mere  acceptance  of  a  promissory  note  for  a  pre-existing  debt,  of  an  agreement  to 
give  time  for  payment  of  the  original  debt,  until  the  maturity  of  the  note,  so  as  to 
operate  as  a  discharge  to  a  surety ;  to  have  that  effect  there  must  be  an  expieai 
binding  agreement  not  to  sue  until  the  maturity  of  the  note.     3  Wr.  226. 

II.  Liability  of  ths  maker. 

An  alteration  in  the  date  or  amount  of  a  promissory  note  by  the  payee,  in  any 
material  respect,  avoids  it,  although  in  the  hands  of  an  innocent  indorsee,  for  a 
\aluable  consideration.  3  Y.  391.  7  S.  &  R.  508.  2  W.  &  S.  438.  7  H.  119. 
10  Wr.  259.  So  will  the  addition  of  a  particular  place  of  payment  11  C.  80 
But  not  the  addition  of  an  indorser's  place  of  residence.  5  Wr.  214.  And  see  11 
P.  F.  Sm.  69. 

If  the  indorser  of  a  note  sign  a  general  release  to  the  maker,  before  the  note 
becomes  due,  of  all  actions,  causes  of  action,  and  demands,  which  he  then  had,  or 
might  in  future  have  against  the  maker,  by  reason  of  any  act,  matter,  cause  or 
thing,  prior  to  the  date  of  the  release,  he  cannot,  if  he  pay  the  note  afterwards, 
maintain  an  action  against  the  maker.   1  S.  &  B.  398. 

A  bond  from  a  third  person  is  no  discharge  of  the  maker  or  indorser  of  a  note 
unless  it  be  so  agreed.  Nor  will  the  forbearance  to  sue  the  maker,  nor  delay  to  sne 
the  indorser,  discharge  the  latter,  provided  the  time  was  not  given  until  i^er  the 
note  was  protested.    11  S.  &  B.  179. 

If  a  note  be  drawn  and  indorsed  for  the  accommodation  of  the  indorser,  and  a 
bond  of  indemnity  be  given  by  the  indorser  to  the  maker,  the  holder  does  not  dis- 
charge the  maker  by  giving  time  to  the  indorser  after  the  day  of  payment,  although 
at  the  time  of  giving  the  delay,  the  holder  knows  that  it  was  an  aooommodadoD 
note.  9  S.  &  B.  229. 

A  note  given  on  Sunday  is  void,  and  there  can  be  no  recovery  upon  it.  6  W.  231. 

The  bond  Jide  holder,  for  value,  and  without  notice,  of  a  negotiable  note  made 
to  A.  B.  or  bearer,  is  entitled  to  recover  on  it  against  the  maker,  free  from  all  exist- 
ing equities  between  the  original  parties.  7  W.  328. 

The  indorsee  of  an  accommodation  note  may  recover  the  whole  amount  of  it  from 
the  maker,  although  he  purchased  it  firom  the  payee  at  a  greater  discount  than  six 
per  cent.   6  C.  138. 

But  it  is  a  good  defence  to  an  action  by  an  indorsee  against  the  maker  of  a  promis- 
sory note,  that  it  was  made  for  the  accommodation  of  the  payee,  without  oonsideia- 
tion,  and  negotiated  by  him,  when  over  due.   12  C.  285.    12  Wr.  458. 
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If  tbe  maker  of  a  note,  payable  at  a  bank,  have  no  funds  in  the  bank  wben  it 
falls  dae,  demand  of  payment  is  unnecessary.     9  G.  134. 

An  indorsement  may  be  made  on  the  face  of  the  note,  or  on  a  separate  paper. 
8Wr.  89. 

III.  Liability  of  the  indobser. 

The  indorser  of  a  note  is  only  a  security  that  the  maker  shall  pay  the  money ;  if 
the  hdder  be  guilty  of  neglect,  or  receive  part  of  the  money  from  the  maker,  and 
gi?e  time  for  the  rest,  the  indorser  is  no  longer  responsible.   1  D.  252. 

A  demand  of  payment  of  the  maker,  or  due  diligence  in  endeavoring  to  make  a 
demand,  is  necessary  to  charge  the  indorser.   4  S.  &  R.  480. 

But  if  the  maker  has  absconded,  and  is  not  to  be  found  when  the  note  falls  due^ 
I  demand  of  payment  is  not  necessary  in  order  to  charge  the  indorser.  Ibid.  1  W. 
48.129. 

It  b  not  incumbent  on  the  indorser  to  show  the  holder  where  the  maker  is  to  be 
foond.   Ibid. 

Where  the  maker  of  a  note  has  removed  into  another  state  or  jurisdiction,  subse- 
quent to  the  making  of  the  note,  a  personal  demand  on  him  is  not  necessary ;  it  ia 
sufficient  if  presented  at  his  former  residence.  9  Wh.  598. 

The  indorser  of  a  note  is  not  discharged  by  the  holder  taking  a  mortgage  from 
the  maker,  as  security  for  the  debt.   7  S.  &  R.  219. 

Where  a  promissory  note  is  payable  at  a  particular  place,  as  a  bank,  and  the 
bolder  is  at  the  bank  until  the  usual  hour  for  closing  the  same,  on  the  day  on  which 
the  note  faUs  due,  ready  to  receive  payment,  no  further  demand  on  the  maker  is 
oeoeflsary,  in  order  to  charge  the  indorser.   1  R.  335.  4  W.  &  S.  505. 

The  holder  of  a  promissory  note  accepted  from  the  maker  a  check  upon  jubank, 
drawn  by  a  firm  composed  of  the  maker  and  a  third  person,  for  the  amount  of  tbe 
note,  payable  in  six  days,  which  was  agreed  to  be  in  full  satisfaction  for  the  note, 
'^  in  case  the  check  was  duly  honored  at  its  maturitv  :'*  Held,  that  the  acceptance 
of  the  check  suspended  the  remedy  of  the  holder  against  the  maker,  and  discharged 
the  indorser.   2  Wh.  253. 

If  one  of  two  payees  and  indorsers  of  a  note  discounted  for  the  accommodation 
<^  the  maker,  die  before  the  note  falls  due,  his  representatives  are  not  liable  to  the 
holder  for  any  part  of  the  amount.   2  Wh.  344. 

The  holder  of  a  negotiable  note  by  agreement  with  the  maker,  and  for  a  valu- 
able consideration,  extended  the  time  for  its  payment,  and  afterwards  indorsed  the 
same  to  a  third  person,  without  giving  notice  of  such  agreement :  Held,  that  he  was 
liable  to  the  indorsee,  without  demand  of  payment  from  the  maker,  protest  or  notice. 
10  W.  111. 

The  taking  of  a  new  note  of  equal  degree,  either  from  the  debtor  or  from  a 
stranger  at  the  instance  of  the  debtor,  is  not  an  extinguishment  of  tbe  first  note, 
DOT  will  it  release  any  indorser  of  the  same,  unless  the  holder  agreed  to  accept 
the  new  note  in  satisfaction,  or  to  give  time  for  the  payment  of  the  first  note.  9 
W.  173. 

A  delay  to  sue  the  maker  of  a  note  after  it  becomes  due,  does  not  discharge  the 
indorser.    17  Johns.  176.   18  Ibid.  827. 

The  holder  of  a  promissory  note,  in  order  to  render  the  indorser  liable,  must 
demand  payment  of  the  note  from  the  maker,  or  in  his  absence  from  his  clerk  or 
agent,  on  liie  last  of  the  days  of  grace,  and  give  due  notice  of  the  non-payment  to 
t£e  indorser.  A  demand  on  the  maker  before  the  last  day  of  grace  must  pass  for 
nothing.    8W.  401.   2  Wh.  877.   6  W.  &  S.  179. 

An  indorsement  in  blank  by  the  payee  of  a  sealed  bill  (note)  does  not  make  him 
liable  to  the  holder.   13  S.  &  R.  311.   5  Wh.  325. 

An  indorsement,  on  a  note,  without  a  date,  by  one  not  a  party  to  it,  is  presumed 
to  have  been  made  at  its  date,  and  the  indorser  held  liable  as  an  original  promissor, 
and  not  as  a  guarantor.   1  J.  482.   Ibid.  460. 

Where  a  person  indorses  an  overdue  note,  he  is  entitled  to  notice  of  demand  and 
non-payment,  as  much  as  if  it  had  been  indorsed  before  maturity.  It  is  the  duty 
o£  the  indorsee  to  present  such  note  to  the  maker  for  payment,  within  a  reasonahU 
time^  and,  in  case  of  non-payment,  immediately  to  give  notice  to  the  indorser.  6  C. 
143.  o 
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One  who  indorses  a  note  to  which  he  is  not  a  party,  since  the  act  of  1855,  is  to 
be  deemed  a  second  indorser  and  liable  as  such  only.  12  Wr.  113.  9  P.  F.  Sn* 
144.    10  Ibid.  35. 

lY.  The  negotiabilitt  of  a  note. 

The  negotiability  of  a  note  is  not  impaired  by  an  assignment  of  it  under  seil 
indorsed,  nor  by  a  receipt  indorsed  of  certain  goods  received  on  account  2  W.  2!^. 

An  action  may  be  maintained  in  the  name  of  the  holder  of  a  note,  which  is 
payable  to  bearer.   2  W.  134. 

In  an  action  against  the  maker  of  a  note,  made  ''  payable  and  negotiable"  at  a 
particular  bank,  it  is  not  necessary  to  aver  or  prove  that  it  was  negotiated  at  sack 
bank.  To  make  such  fact  important,  the  instrument  must  contain  words  restiictiDg 
its  negotiability  to  the  place  designated.   2  C.  257. 

A  note  made  in  favor  of  J.  W.  M.,  omitting  the  words  "or  order"  or  "bearer," 
and  '^payable  and  negotiable,  without  defalcation,  at  the  Kensington  Bank,"  ii 
negotiable  only,  in  the  first  instance,  at  the  designated  place.  Not  haviug  beei 
discounted  or  negotiated  at  the  appointed  place,  a  holder  to  whom  it  has  beea 
indorsed,  cannot  maintain  an  action  upon  it  in  his  own  name  against  the  makers.  5 
C.  529. 

A  certificate  of  deposit,  payable  to  the  depositor,  or  order,  in  currency,  is  not  a 
negotiable  instrument,  and  the  indorsee  thereof  cannot  maintain  an  action  upon  it - 
in  his  own  name.  The  mere  indorsement  of  such  an  instrument,  is  not  a  legal 
assignment  of  it,  such  as  will  enable  the  indorsee  to  sue  in  his  own  name.  12  GL 
498. 

All  bills  of  exchange,  drafts,  orders,  checks,  promissory  notes  or  other  instnip 
ments  in  the  form,  nature  or  similitude  thereof,  that  shall  or  may  hereafter  be  made 
or  be  drawn  or  indorsed  to  order  within  this  commonwealth,  upon  any  pereon  or 
persons,  body  politic  or  corporate,  copartnership,  firm  or  institution  of  or  in,  or  thai 
shall  be  made  payable  in  any  other  state,  territory,  country  or  place  whatsoever,  for 
any  sum  or  sums  of  money,  with  the  current  rate  of  exchange  in  Philadelphia,  or 
such  other  place  within  this  commonwealth  where  the  same  may  bear  date,  or  is 
current  funds,  or  such  liko  qualifications  superadded,  shall  be  held  to  be  negotiable 
by  indorsement,  and  recoverable  by  the  indorsee  or  indorsees  in  his,  her  or  their 
own  name  or  names,  in  the  same  manner,  to  all  intents  and  purposes,  as  bilis  of 
exchange  and  promissory  notes,  formally  drawn  and  ordinarily  in  use,  and  negotiable 
within  this  commonwealth,  are  now  by  law  recoverable  therein.  Act  5  April  18ld| 
§11.   Purd.  811. 

V.  Consideration. 

The  consideration  of  a  promissory  note  may  be  inquired  into  as  between  tha 
original  parties,  and  if  there  be  no  consideration  for  the  promise,  it  cannot  be 
enforced  by  an  action.    17  Johns.  301.   8  P.  R.  284. 

When  a  promissory  note  is  assigned  for  a  valuable  consideration,  and  in  te 
course  of  business,  the  assignee  cannot  be  afiected  by  any  transactions  between  the  ' 
assignor  and  the  parties  to  such  note,  to  which  the  assignee  is  not  privy,  and  . 
evidence  to  that  effect  is  not  relevant.    But  such  evidence  is  relevant  if  it  show 
that  the  assignee  was  a  trustee,  or  had  notice  of  the  transactions,  or  did  not  receive 
the  note  in  the  usual  course  of  business.   6  S.  &  R.  537.   7  W.  328. 

As  between  the  payer  and  payee  of  a  negotiable  note,  either  want  or  failure  of 
consideration  may  be  set  up  as  a  defence  to  an  action  upon  it  So  also  as  betweei. 
the  payer  and  a  holder  claiming  by  indorsement  or  delivery  made  after  the  note 
becomes  due.   7  W.  130. 

If  the  payer  of  a  note  stand  by  and  see  it  assigned  to  a  third  person  withoel 
giving  the  assignee  notice  of  an  existing  defence,  he  shall  afterwards  pay  the 
amount  of  the  note  to  the  assignee,  although  the  consideration  thereof  should  have 
entirely  failed,  and  whether  his  conduct  proceed  from  ignorance  or  design.  1  P.  B^ 
476. 

The  act  of  1797  was  intended  only  to  place  notes,  bearing  dat$  in  the  city  or 
county  of  Philadelphia^  on  an  equal  footing  with  notes  in  other  parts  of  the  com* 
mercial  world,  but  not  to  give  the  holder  of  a  note  the  right  to  receive  the  whole 
that  appears  due  on  the  face  of  it,  under  all  circumstances.    1  S.  &  R.  180. 
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The  consideration  of  a  note  payable  "  without  defalcation/'  cannot  be  inquired 
into  in  an  action  by  a  bond  fidt  holder  against  the  maker,  though  the  note  be  not 
dated  in  the  city  or  county  of  Philadelphia,  nor  discounted  by  a  bank,  nor  deposited 
b  a  bank  for  collection.  9  S.  &  R.  198. 

lo  an  action  by  the  holder  against  the  indorser  of  a  promissory  note,  it  is  com- 
petent for  the  defendant  to  prove  that  the  note  was  put  into  circulation  by  the 
maker  fraudulently  and  without  his  knowledge.  In  which  case  he  may  call  upon 
the  plaintiff  to  show  how  he  came  by  it,  and  what  he  gave  for  it.   5  B.  469. 

The  words  '^  without  defalcation/'  in  a  single  bill  or  note  under  seal,  do  not 
preclude  the  obligee  from  showing  a  failure  of  consideration  in  an  action  by  an 
assignee.    2  P.  R.  246. 

If  an  indorsee  take  a  note  heedlessly  and  under  circumstances  which  ought  to 
have  excited  the  suspicions  of  a  prudent  and  careiiil  man,  the  maker  or  indorser 
may  be  let  into  his  defence :  much  more  if  there  be  ground  to  suspect  a  secret 
imdeTstanding  between  an  indorser  and  his  indorsee,  that  the  latter  should  be  trustee 
for  the  former.   8  W.  25. 

An  advertisement  in  a  newspaper  by  the  maker  of  a  note,  cautioning  the  public 
against  taking  it,  and  stating  that  he  had  a  legal  and  juSt  defence,  is  not  evidence 
to  charge  an  indorsee  with  notice^  although  it  appear  that  the  latter  was  a  subscriber 
to  the  paper,  that  it  was  duly  sent  to  him,  and  that  no  complaint  was  made  of  its 
Dot  being  received.   Ibid.  20. 

The  rule  undoubtedly  is,  both  here  and  in  England,  that  where  negotiable  paper 
has  been  stolen  or  lost,  or  obtained  by  duress,  or  procured  or  put  in  circulation  by 
fraud,  proof  of  these  circumstances  mav  be  given  against  the  holder,  and  on  such 
proof  being  given,  it  is  incumbent  on  him  to  show  himself  to  be  a  holder  bond  fide, 
and  for  a  valuable  consideration,  otherwise  he  is  considered  as  standing  in  no  better 
situation  than  the  former  holder,  in  whose  hands  the  instrument  received  the  taint. 
Ibid.  26.   7Barr476. 

But  it  is  necessary  that  express  notice  should  be  previously  given  to  the  plaintiff, 
that  he  will  be  called  upon  at  the  trial  to  show  the  consideration  given  by  him  for 
the  note.   Ibid.  27. 

If  a  note  be  given  for  an  entire  consideration,  part  of  which  is  legal  and  part 
illegal,  the  whole  contract  fails,  and  there  can  be  no  recoveiy  upon  the  note ;  but 
if  there  be  several  considerations,  each  having  its  own  value  fixed  by  a  separate 
contract,  some  of  which  are  legal  and  some  illegal,  it  fails  in  part,  and  is  good  as  to 
the  residue.   2  W.  &  S.  285. 

The  consideration  of  a  note  for  goods  sold  may  be  proved  by  a  third  person, 
without  the  production  of  the  books  in  which  the  goods  were  charged.  Ibid.  488. 

In  an  action  by  an  indorser  against  the  maker  of  a  note,  the  plaintiff  b  not 
bound  to  show  what  consideration  he  gave  for  the  note,  although  notice  has  been 
given  him  to  do  so,  unless  the  defendant  has  given  evidence  tending  to  show  facts 
which  ought  to  exonerate  him,  except  as  against  a  bond  fide  holder  for  value.  5 
Wh.  838. 

The  indorsee,  in  a  suit  against  the  maker  of  a  promissory  note,  cannot  be  called 
on  to  prove  consideration  until  the  defendant  has  shown  it  was  obtained  or  put 
into  circulation  by  fraud  or  undue  means.   4  W.  &  S.  445. 

In  a  suit  bj  an  indorsee  against  the  maker  of  a  note,  the  presumption  is,  that  the 
plaintiff  obtained  it  upon  a  valuable  consideration,  in  the  usual  course  of  business, 
before  it  was  due ;  and  he  may  rely  on  this  presumption  until  the  defendant  makes 
out  a  primd  facie  case  against  him,  that  the  note  was  obtained  by  fraud,  felony  or 
force.  4C.  294. 

If  such  proof  be  made,  the  holder,  to  entitle  him  to  recover,  must  show  that  he 
was  a  holder  by  purchase  for  value,  before  the  maturity  of  the  note,  and  without 
notice  of  the  fraud.     Ibid. 

The  maker  or  indorser  of  an  accommodation  note  cannot  set  up  want  oi  considera- 
tion, as  a  defence  against  it,  in  the  hands  of  a  third  person,  even  though  it  were 
placed  there  merely  as  collateral  security  by  the  party  entitled  to  negotiate  it.  10 
C.  138.    4  P.  F.  Sm.  398. 

If  one  give  a  promissory  note  to  another,  in  order  to  obtain  possession  of  his 
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goods,  which  are  wrongfully  withheld,  it  is  without  confiideration  between  the 
parties  to  it.   10  C.  142. 

Whenever  any  value  or  amount  shall  be  received  as  a  consideration  in  the  sala, 
assignment,  transfer  or  negotiation,  or  in  payment  of  any  bill  of  exchange,  drafl;, 
check,  order,  promissoiy  note  or  other  instrument  negotiable  within  this  commoo- 
wealth,  by  the  holder  thereof,  from  the  indorsee  or  indorsees,  or  payer  or  payers  of 
the  same,  and  the  signature  or  signatures  of  any  person  or  persons  represented  to 
be  parties  thereto,  whether  as  drawer,  acceptor  or  indorser,  shall  have  been  forged 
thereon,  and  such  value  or  amount  by  reason  thereof,  erroneously  given  or  paid, 
such  indorsee  or  indorsees,  as  well  as  such  payer  or  payers,  respectively  shall  be 
legally  entitled  to  recover  back  from  the  person  or  persons  previously  holding  or 
negotiating  the  same,  the  value  or  amount  so  as  aforesaid  given  or  paid  by  saeh 
indorsee  or  indorsees,  or  payer  or  payers  respectively,  to  such  person  or  persons^ 
together  with  lawful  interest  thereon,  from  the  time  that  demand  shall  have  been 
made  for  repayment  of  the  same.   Act  5  April  1849,  §  10.   Purd.  811. 

This  act  is  only  declaratory  of  the  existing  law.  Notice  of  the  forgery  within  a 
reasonable  time  aiter  its  discovery,  and  an  offer  to  return  the  note,  are  necessary  to 
the  maintenance  of  an  action  for  the  recovery  of  the  consideration  paid ;  unless  tha 
note  be  shown  to  possess  no  value.   6  C.  145,  527. 

VI.   Protest  and  notice. 

A  protest  for  non-payment  must  appear  under  a  notarial  seal.   1  D.  193. 

Notice  of  protest  ought  to  be  given  in  a  reasonable  time ;  and  by  not  giving  i^ 
the  holder  takes  the  loss  upon  himself.   1  D.  234,  270. 

No  precise  form  of  words  is  necessary  to  be  used  in  giving  notice  of  dishonor.  It 
is,  however,  obvious  that  it  should  import  that  the  instrument  in  question  has  beet 
dishonored ;  a  mere  demand  of  payment  by  the  holder  or  his  attorney,  without  say 
intimation  that  the  acceptor  or  maker  has  not  paid  it,  will  not  suffice.  And  it  has 
been  laid  down  '^  that  the  purpose  of  giving  notioe  is  not  merely  that  the  indonor 
shall  know  that  the  note  is  not  paid,  for  he  is  chargeable  only  in  the  second  degree^ 
but  to  render  him  liable  you  must  show  that  the  holder  looked  to  him  for  payment, 
and  give  him  notice  that  he  did  so;"  and  that  the  notice  must  report  that  the  holder 
considers  the  indorser  liable,  and  expects  payment  from  him.  Chitty  on  Bills  71. 
Verbal  notice  to  the  indorser  of  non-payment  by  the  maker  is  sufficient.   1  R.  335r 

It  is  not  necessary  that  actual  notice  should  be  given  in  every  case ;  but  it  will 
be  sufficient,  and  considered  comtruciive  notioe,  if  it  be  left  at  the  house  of  the 
indorser,  or  sent  by  mail,  even  though  the  letter  should  mucarry.  5  S.  &  R.  322. 
8  E.  355. 

Notice  left  with  the  family  of  a  sea&ring  man,  during  his  absence  at  sea,  is  sdl> 
cient  5  B.  542. 

Demand  and  notice  may  be  waived  by  the  indorser.   8  S.  &  R.  438. 

A  notice  sent  through  the  postoffice  to  the  maker  of  a  note  is  not  such  a  demand 
as  the  law  requires,  when  his  residence  is  supposed  to  be  ascertained.  3  Wh.  116. 

Where  the  notaiy  was  informed  that  the  maker  resided  in  or  near  a  post  town  m 
an  adjoining  county,  it  was  held^  that  a  demand  sent  through  the  postoffice  was  not 
sufficient  to  charge  the  indorser.   Ibid. 

A  notice  of  protest  sent  by  mail  is  sufficient  to  charge  the  indorser,  but  the  &et 
of  putting  the  letter  into  the  post-office  must  be  positively  proved,  and  without  so^ 
proof  it  is  error  to  submit  it  to  the  jury.   9  W.  273. 

A  presentment  at  the  maker's  usual  place  of  business,  during  business  hoQi% 
there  being  no  one  there  to  answer,  is  a  sufficient  demand  to  charge  the  indorser; 
for  the  maker  is  bound  to  have  a  suitable  person  there  to  answer  inquiries,  and  pay 
his  notes,  if  there  demanded.   11  C.  250. 

If  the  maker  of  a  note,  payable  at  a  bank,  have  no  funds  in  the  bank  when  it 
falls  due,  demand  of  payment  is  unnecessary.   9  C.  134. 

If  the  party  die  before  the  note  becomes  due,  notice  should  be  given  to  hit 
executor  or  administrator,  if  he  has  been  appointed  and  qualified  himself  to  ae^ 
otherwise  it  may  be  left  at  the  dwelling-house  of  the  deceased.   17  Johns.  25. 
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In  case  of  the  death  of  the  indorsei*  of  a  note  shortly  before  its  maturity,  if  his 
decease,  and  the  granting  of  letters  testamentary  to  bis  executors,  be  unknown  to 
the  holder,  it  is  sufEicient,  in  order  to  charge  his  estate,  to  direct  notice  of  non-pay- 
ment to  the  deceased  indorser,  by  name^  at  the  post-office  nearest  his  late  place  of 
residence.   10  C.  54. 

A  notice  of  the  dishonor  of  a  note,  indoraed  by  the  testator,  given  to  one  named 
as  executor  in  the  will,  who  had  not  joined  in  the  probate  or  qualified  as  executor, 
but  who  had  not  renounced  at  the  time  of  the  notice,  and  who  did  not  revise  the 
notice,  is  sufficient  to  charge  the  estate.   4  C.  459. 

The  death  of  the  maker  of  a  promissory  note,  before  its  maturity,  and  the  grant- 
ing of  letters  testamentary  to  the  indorser  and  another,  as  his  executors,  does  not 
dispense  with  the  necessity  of  giving  notice  of  non-payment  to  ihe  indorser ;  and 
in  default  of  such  notice,  he  is  diseharged  from  all  personal  liability.   7  C.  271. 

A  tender  in  gold,  made  by  an  acceptor  of  a  bill,  to  its  holder,  after  it  has  been 
handed  to  a  notary  for  protest,  though  within  the  business  hours  of  brokers,  is  too 
kte  to  save  protest  or  notarial  fees.   1  J.  456. 

Payment  of  all  notes,  checks,  bills  of  exchange  or  other  instruments  negotiable 
by  the  laws  of  this  commonwealth,  and  becoming  payable  on  Christmas  day,  or  the 
first  day  of  January,  the  fourth  day  of  July,  or  any  other  day  fixed  upon  by  law, 
or  by  the  proclamation  of  the  governor  of  this  commonwealth  as  a  day  of  general 
thanksgiving,  or  for  the  general  cessation  of  business  in  any  year,(a)  shall  be  deemed 
to  become  due  on  the  secular  day  next  preceding  the  aforementioned  days,  respect- 
ively ;  on  which  said  secular  days  demand  of  payment  may  be  made,  and  in  case 
of  non-payment  or  dishonor  of  the  same,  protest  may  be  made,  and  notice  given  in 
^e  same  manner  as  if  such  notes,  checks,  bills  of  exchange  or  other  instruments 
fell  due  on  the  day  of  such  demand ;  and  the  rights  and  liabilities  of  all  parties 
eonoemed  therein,  shall  be  the  same  as  in  other  cases  of  like  instruments  legally 
proceeded  with :  Provided,  that  nothing  herein  contained,  shall  be  so  construed  as 
to  render  void  any  demand,  notice  or  protest  made  or  given  as  heretofore,  at  the 
qrtion  of  the  holder,  nor  shall  the  same  be  so  construed  as  to  vary  the  rights  or 
liabilities  of  the  parties  to  any  such  instruments  heretofore  executed.  Act  11  April 
1848,  §3.  Purd.  811. 

VII.    NOTIBS  PATABLS  IN  SPECIFIC  ARTICLES. 

The  general  rule  of  the  common  law  is,  that  when  no  time  or  place  is  fixed  by 
the  contract  for  the  payment  or  delivery  of  specific  property,  there  must  be  an  offer 
or  tender,  within  a  reasonable  time,  to  pay  or  deliver.   2  P.  R.  63. 

If  the  time  of  delivery  be  fixed  by  the  contract,  but  not  the  place,  the  debtor 
must  seek  the  creditor,  if  within  the  state,  and  tender  or  offer  to  perform  the  stipu- 
lation contained  in  the  contract ;  and  if  the  property  be  portable,  it  must  be  taken 
to  the  creditor  and  delivered  to  him ;  or  at  his  residence.  2  P.  R.  63.  3  W.  &  S. 
295. 

Even  in  such  case,  however,  he  is  not  bound  to  carry  the  property  about  seekin^:^ 
the  creditor,  in  order  to  tender  it  to  him ;  but  he  must  ask  the  creditor  to  appoint 
a  reasonable  place  to  receive  it.   7  C.  265. 

If  the  property  be  ponderous,  then  the  debtor  must  call  upon  the  creditor,  a 
reatonable  time  before,  and  ask  him  to  appoint  a  time  and  place,  when  and  where 
he  will  receive  it.  2  P.  R.  63. 

If  a  certain  time  and  place  be  fixed  for  the  delivery  of  the  articles,  it  is  not 
necessary  that  the  plaintiff  should  prove  a  demand  at  the  time  and  place ;  but  to 
defeat  the  plaintiff's  action,  the  defendant  must  show  that  he  was  ready  at  the 
time  and  place,  and  continued  ready.   7  W.  880. 

Such  a  contract  is  satisfied,  by  a  delivery  of  the  articles  at  the  time  and  place 
appointed,  although  the  plaintiff  was  not  there  to  receive  them.  5  W.  262.  4  Barr 
171. 

(a)  Tbif  provision  is  extended  to  the  22d  Friday  shall  be  deemed  and  proclaimed  as  a 

flehnuury  by  act  7  May  1864.      Pnrd.  1372.  public  holiday,  and  shall  be  duly  observed  as 

And  to  Oood  Friday,  by  act  12  April  1869.  such. 
Ford.  15Sd.  The  latter  act  declares  that  Good  ^  . 
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A  contract  to  pay  a  given  sum  in  farm  produce,  or  in  manufactured  articles,  or 
in  store  goods,  has  not  the  same  construction ;  in  such  case,  the  creditor  must  call 
upon  the  debtor  and  select  and  demand  what  he  will  have.   2  W.  140.    7  €.  268. 

A  firm^  who  were  large  dealers  in-  watches  and  jeweliy,  accepted  an  order  on 
them,  to  pay  '^  J.  M.  P.  or  bearer,  $100  in  watches  or  a  watch,  as  may  suit  a  pur- 
chaser :"  hddy  that  the  presumption  was  that  they  undertook  to  pay  the  order  from 
their  stock  on  hand,  when  it  should  be  presented )  and  that  the  holder  had  no  righl  i 
to  insist  on  receiving  a  description  of  watch  which  they  had  not  on  hand,  and ' 
which  they  would  be  obliged  to  procure  elsewhere.   6  W.  &  S.  381. 

VIII.  Of  actions  on  promissory  notes. 

An  indorser  on  a  promissory  note  cannot  be  sued  on  and  before  the  fvHH  expsn-  \ 
tion  of  the  last  day  of  grace,  although  the  note  has  been  protested  for  non-pa^  | 
ment  at  the  close  of  the  usual  bank  hours,  and  before  the  writ  was  issued.  2  A. ' 
353. 

The  last'  indorser  of  a  negotiable  note  having  possession  of  it,  has  a  right  of 
action  against  the  maker,  and  any  of  the  prior  indorsers.  4  Wh.  489.   9  W.  139. 

A  negotiable  note,  payable  to  the  order  of  the  plaintiff,  need  not  be  indorsed  lif 
him  before  suit  brought    1  W.  &  S.  418. 

An  action  cannot  be  maintained  in  the  name  of  an  indorsee  upon  a  promissoiy 
note  payable  to  A.  ordy,  and  not  his  order.   2  D.  249. 

An  action  may  be  maintained  in  the  name  of  the  holder  of  a  note  which  is  pi^ 
able  to  hearer^  luthough  it  be  transferred  after  it  became  due.  2  W.  134.  * 

Where  an  instrument  in  the  form  of  a  promissory  note  for  the  payment  of  a 
tain  sum  of  money  to  A.  or  bearer,  is  siened  by  three  persons,  and  a  seal  affixed 
the  signature  of  one  of  them,  a  joint  action  cannot  be  maintained  against  the  three^ 
and  if  the  seal  be  affixed  afterwards  and  in  the.  absence  of  the  other  two,  the  instnK 
ment  is  rendered  void  as  to  the  latter.   5  Wh.  563. 

The  last  indorser  of  a  negotiable  note  having  possession  of  it,  has  a  right  cf  i 
action  against  the  maker  and  any  of  the  prior  indorsers  without  a  previous  reaiKJB 
to  the  payee,  for  whose  accommodation  it  had  been  discounted.  9  W.'96. 

In  an  action  by  the  holder  against  the  indorser  of  a  negotiable  note,  tiie  maker 
is  an  incompetent  witness,  both  on  the  ground  of  interest  and  general  policy.  3  W* 
&  S.  557. 

Where  a  promissory  note  is  made  expressly  payable  at  a  particular  place,  and  i| 
dishonored  there,  so  that  the  holder  is  compelled  to  seek  payment  elsewhere,  hetf 
entitled  to  the  difference  of  exchange,  if  there  be  any.  3  C.  241. 
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^votionotax^. 


A  Prothonotart  is  a  chief  officer  or  clerk  in  a  court  of  law.   Cowell. 

The  prothonotaries  and  clerks  of  the  several  courts  of  this  commonwealth,  shall 
b?e  and  exercise  respectively,  in  the  courts  to  which  they  severally  belong,  and 
with  full  effect  in  term  time  and  vacation,  the  powers  and  authorities  following,  to 
wit :  They  shall  have  power : 

1.  To  sign  and  affix  the  seal  of  the  respective  court  to  all  writs  and  process,  and 
alao  to  the  exemplifications  of  all  records  and  process  therein. 

2.  To  take  bail  in  civil  actions,  depending  in  the  respective  court. 

3.  To  enter  judgments  at  the  instance  of  plaintiff,  upon  the  confessions  of 
defendants. 

4.  To  sign  all  judgments. 

5.  To  take  the  acknowledgment  of  satisfaction  of  judgments  or  decrees  entered 

00  the  record  of  the  respective  court. 

6.  To  administer  oaths  and  affirmations  in  conducting  the  business  of  their 
respective  officers.   Purd.  818. 

The  prothonotary  may  appoint  a  deputy,  who  may  do  all  acts  that  his  principal 
can  do;  17  S.  &  R.  285;  as,  administer  an  oath;  5  S.  &  R.  333;  16  Ibid.  65 ;  9 
Barr  19 :  attest  a  writ;  16  S.  &  R.  65 ;  9  Barr  19 :  or  take  a  recognisance ;  17  S. 
k  R.  282. 

And  his  deputation  will  be  presumed  when  it  appears  on  the  record  that  he  so 
acted.   9  Barr  19. 

But  he  cannot  execute  a  power  of  attorney  to  the  prothonotary  to  discontinue  a 
suit    IR.  341. 

The  prothonotary  has  no  general  power  to  administer  judicial  oaths,  by  virtue 
of  his  office ;  he  can  only  do  so  where  the  power  is  specially  conferred  upon  him  b^ 
sutute.  1  P.  R.  14.  5  W.  &  S.  179.  The  act  22  March  1859,  gives  him  such 
general  power,  ^except  in  Philadelphia) ;  but  he  is  not  compellable  to  administer 
an  oath,  except  in  matters  pertaining  to  the  business  of  his  office.     Purd.  818. 

He  is  not  authorized  by  the  act  of  1834,  to  take  a  recognisance  of  bail  for  stay 
of  execution,  without  the  previous  approvai  of  the  court.    1  W.  &  S.  141. 

Judgment  may  be  entered  by  the  prothonotary,  upon  a  written  order,  sent  to  him 
by  the  defendant,  confessing  judgment  in  an  action  of  debt,  and  directing  him  to 
enter  judgment  thereon.  13  S.  &  R.  196.  And  a  paper  authorizmg  the  prothono- 
tary to  enter  judgment,  need  not  be  under  seal.  8  S.  &  R.  567.  A  defendant  may 
appear  before  the  prothonotary  and  confess  judgment,  in  person.  4  W.  441. 

The  prothonotary  has  no  power  to  receive  the  amount  of  a  judgment.  4  R.  864. 

1  Barr  156.  3  Barr  351.  But  if  the  amount  for  which  a  juagment  has  been 
recovered  be  claimed  by  different  persons,  and  the  defendant,  without  any  order  of 
eonrt,  pay  it  in  to  the  prothonotary,  it  will  be  deemed  a  payment  to  him  in  his 
official  capacity,  and  his  sureties  will  be  liable  for  his  faithml  appropriation  of  the 
money.   5  W.  &  S.  342. 

A  prothonotary  as  such,  is  authorised  to  receive  costs  due  to  his  predecessor,  and 
his  sureties  are  liable  for  it.   2  C.  395. 

A  prothonotary  who  wilfully  neglects  any  duty  which  he  is  bound  to  perform,  is 
fiable  upon  his  official  bond,  to  any  one  who  may  be  thereby  injured.  1  R.  249.  2 
J.  227. 

An  action  does  not  lie  by  the  prothonotary  of  a  court  to  recover  his  fees  in  a 
eaose  which  is  still  depending.  4  B.  167. 

Where  a  judgment  was  obtained  against  a  defendant,  and  the  debt,  interest  and 
costs,  were  arranged  by  the  parties  thereto ;  held,  that  the  officers,  under  the  prac- 
tice which  had  so  long  prevailed,  might  proceed  to  collect  their  fees  from  the  defend- 
ant, by  suing  out  an  execution  against  him,  in  the  name  of  the  plaintiff,  notwith- 
standing the  plaintiff's  agreement  to  pay  such  fees  in  exoneration  of  the  defendant. 
3  Barr  423. 

The  party  for  whom  the  services  ar^  done  is  responsible  to  the  prothonotary  for 
bis  fees,  and  the  latter  may  sue  for  them  like  other  debts,  either  before  a  justice  of 
the  peace,  or  in  the  proper  court  when  the  amount  exceeds  100  dollars.     But  he 
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luis  no  right  to  issue  an  execution  for  his  fees.  The  fees  are  not  chargeable  to  tin 
attorney,  unless  he  becomes  security.   13  S.  &  R.  100. 

I  have  always  considered  it  to  be  the  general  understanding  that  the  plaindffii 
liable  to  the  officers  for  their  fees,  in  case  they  cannot  be  procured  from  the  defend* 
ant    4  B.  172.   16  8.  &  R.  156. 

The  general  practice,  both  before  and  since  the  revolution,  has  been,  for  the  pro- 
thonotary  to  receive  immediate  payment  for  original  writs,  writs  of  removal,  8Bb> 

Senas,  searches  by  the  parties,  copies  of  papers  in  the  cause,  and  rules  of  ooBit 
ut  for  other  services,  such  as  the  entry  of  oyer  and  special  imparlanoe,  fifia; 
declarations,  entries  of  pleas,  and  the  like,  the  costs  have  been  considered  asabidiag 
the  event  of  the  action.  Ibid. 


PurcjbAd^ti)  at  SbitxiU^*  ^les. 

L  Act  of  aaaembly.  U.  Forma. 

I.  Act  16  Junk  1886.  Purd.  450. 

Sect.  105.  Whenever  any  lands  or  tenements  shall  be  sold  by  virtue  of  iii| 
execution  (a)  as  aforesaid,  the  purchaser  (6)  of  such  estate  may,  after  the  acknowi 
lodgment  of  a  deed  therefor  to  him,  (c)  bv  the  sheriff,  give  notice  to  the  defealj 
ant,  (cQ  as  whose  property  the  same  shall  have  been  sold,  or  to  the  persons  m 
possession  of  such  estate  under  him,  by  title,  derived  from  him  subsequently  to  tlf 
judgment  under  which  the  same  were  sold,  and  require  him  or  them,  to  surrendfli 
Uie  possession  thereof  to  him,  within  three  months  from  the  date  of  such  notice. 

Sect.  106.  If  the  defendant,  or  any  person  in  possession  under  him  as  aforeaai^ 
shall  refuse  or  neglect  to  comply  with  the  notice  and  requisition  of  the  purc]iatt% 
as  aforesaid,  such  purchaser,  or  his  heirs  or  assigns,  may  apply  by  petition  to 
two  justices  of  the  peace,  or  aldermen  of  the  city,  town  or  county  where  such 
estate  may  be,  setting  forth  : 

1.  That  he  purchased  the  premises  at  a  sheriff's  or  coroner's  sale. 

2.  That  the  person  in  possession  at  the  time  of  such  application,  is  the  def< 
as  whose  property  such  real  estate  was  sold,  or  that  he  came  into  possession 
under  him. 

8.  That  such  person  in  possession  had  notice,  as  aforesaid,  of  such  sale,  and  witf 
required  to  give  up  such  estate,  three  months  previously  to  such  application. 

Sect.  107.  If  the  applications  as  aforesaid,  shall  be  verified  by  the  oath  or  affiivi 
ation  of  the  petitioner,  or  if  probable  cause  to  believe  the  facts  therein  set  forth  * 
otherwise  shown,  the  said  justices  are  hereby  enjoined  and  required,  forthwith 
issue  their  warrant,  in  the  nature  of  a  summons,  directed  to  the  sheriff  of 
county,  commanding  him(«)  to  summon  a  jury  of  twelve  men  of  his  bailiwick, 
appear  before  the  said  justices,  at  a  time  and  place  to  be  specified,  within  four  T 
next  afr.er  the  issuing  thereof,  and  also,  to  summon  the  defendant,  or  persiMi  is 
session,  as  aforesaid,  at  the^  same  time  to  appear  before  them  and  the  said  jury, 

(a)  An  order  of  sale  awarded  in  an  action  fendant  is  in  possession  at  the  time  of  the  1 

of  partition,  is  not  withjn  the  act.     Fitzsrib-  and  sale,  he  cannot  mak/e  any  defence  i 

bons  V.  Keller,  Sap.  Court,  31  »t  January  1853.  the  parchaser ;  by  the  purchase  under  i 

MS.   The  acts  6  April  1802,  (3  Sm.  530,)  and  process,  the  parohaaer  aequirea  a  right,  ^ 

14  March  1614,  (6  Sm.  ISS,)  extend  to  sales  least,  to  the  possession  of  the  debtor,  whl 

under  any  execution  whatever.  alone  will  support  ^ectment  against  him. 

(6)   By  act  9th  April  1849,  §  16,  the  like  Barr  275.    2  Barr  27.     2  Y.  448.     8  5.41 

remedy  is  given  to  all  purchasers  of  real  317.     1  R.  223.     3  W.  227.    6  H.  454.   S{ 

estate  sold  under  order  of  the  orphans'  court.  352. 

(c)  Such  notice  cannot  be  given  before  the        (0)  No  person  bat  the  sheriff  himaelf  \ 

acknowledgment.   5S.  &R.  157.    ThesherifTs  competent  to  perform  the  duty  of  sele 

deed  is  full  and  conclusive  evidence  of  the  pur-  jnfbn ;   it  is  a  judicial  act,  requiring  j 

chase.     6  Barr  239.  ment  and  discretion,  which  cannot  be  i 

id)  Such  proceedings  will  lie  against  a  cor-  to  another.     8  Barr  445,  452. 
poration.    6  P.  F.  Sm.  198.    Where  the  de-  o 


PURCHASERS  AT    SHERIFFS'   SALES.  705 

show  oanae,  if  any  he  has,  why  delivery  of  the  possession  of  such  lands  or  tene- 
ments, should  not  he  forthwith  given  to  the  petitioner. 

Sect.  108.  If  at  the  time  and  place  appointed  for  the  hearing  of  the  parties,  the 
defendant,  or  person  in  possession,  as  aforesaid,  shall  fail  to  appear,  the  said  justices 
flball  require  proof,  hy  oath  or  affirmation,  of  the  due  service  of  such  warrant  upon 
kim,  and  of  the  manner  of  such  service :  Provided,  That  such  service  shall  have 
been  made  three  days  before  the  return. 

Sect.  109.  If  the  defendant,  or  other  person  in  possession  under  him,  as  afore- 
said, shall  be  duly  summoned  as  aforesaid,  or  if  he  shall  appear,  the  said  justices 
and  jury  shall  proceed  to  inquire — 

1.  Whether  the  petitioner,  or  those  under  whom  he  claims,  has,  or  have,  become 
the  purchaser  of  such  real  estate,  at  a  sheriff's  or  coroner's  sale,  as  aforesaid,  and  a 
sheriff's  or  coroner's  deed  for  the  same,  duly  acknowledged  and  certified,  shall  be 
M\  and  conclusive  evidence  of  that  fact,  before  such  justices  and  jury. 

2.  Whether  the  person  in  possession  of  such  real  estate  was  the  defendant  in  the 
eiecutioQ  under  which  such  real  estate  was  sold,  or  came  into  the  possession  thereof 
uoder  him,  as  aforesaid. 

3.  Whether  the  person  so  in  possession,  has  had  three  months'  notice  of  such 
ale,  previous  to  such  application,  (a) 

S^n*.  110.  Upon  the  finding  of  the  facts  as  aforesaid,(6)  the  justices  shall  make 
a  record  thereof,  and  thereupon,  they  shall  award  the  possession  of  such  real  estate 
to  the  petitioner. 

Sect.  111.  In  case  of  a  finding  for  the  petitioner  (c)  as  aforesaid,  the  jury  shall 
lEsess  such  damages  (d)  as  they  shall  think  right,  against  such  defendant,  or  person 
in  possession,  for  the  unjust  detention  of  the  premises,  and  thereupon,  the  said 
justices  shall  enter  judgment  for  the  damages  assessed,  (^e)  and  reasonable  costs,(^) 
and  such  judgment  shall  be  final  and  conclusive  to  the  parties. 

Sect.  112.  The  said  justices  shall  thereupon  issue  their  warrant,  directed  to  the 
sheriff,  commanding  him  forthwith  to  deliver  to  the  petitioner,  his  heirs  or  assigns, 
fnll  possession  of  such  lands  or  tenements,  and  to  levy  the  costs  taxed  by  the  said 
justices,  and  the  damages  assessed  by  the  jury,  as  aforesaid. 

Sect.  113.  No  certiorari^  which  may  be  issued  to  remove  such  proceedings, 
shall  be  a  supersedeas,  or  have  any  effect  to  prevent  or  delay  the  execution  afore- 
said, or  the  delivery  of  the  possession,  agreeably  thereto.  (Jk) 

Sect.  114.  K  the  person  in  possession  (t)  of  the  premises  shall  make  oath  or 
affirmation  before  the  justices — 

1.  That  he  has  not  come  into  possession,  and  does  not  claim  to  hold  the  same  (Jc) 
Bnder  the  defendant  in  the  execution,  but  in  his  own  right,  or 

2.  That  he  has  come  into  possession  under  title  derived  to  him  from  the  said 
defendant,  before  the  judgment  (/)  under  which  the  execution  and  sale  took  place, 

court,  on   certiorari,  will  presume  that  they 
were  dnly  taxed.     5  W.  17. 

(A)  A  writ  of  error  is  the  proper  remedy 
for  the  revision  of  the  judgment  of  the  cum- 
mon  pleas.  1  R.  317.  A  certiorari  hrinfjs 
into  the  common  pleas  nothing  but  the  ricoi'l 
of  the  proceedings  of  the  justices  and  jury ; 
and  on  error,  nothing  else  is  before  the  supreme 
court.     6  P.  F.  Sra.  198. 

(t)  The  defendant  in  the  execution  cannot 
stay  proceedings  under  this  section  by  making 
affidavit  that  he  is  in  possession  of  a  contract 
with  the  purchaser. at  sheriff's  sale,  on  which 
he  has  paid  a  part  of  the  consideration- money. 
Cress  V.  Bichter,  Sup.  Court,  7th  April  185*3. 
MS.  He  must  show  either  a  conveyance  or 
such  an  equitable  right  to  one,  as  would  sus- 
tain a  decree  on  specific  performance.  8  Or. 
417. 

{k)  An  affidavit,  that  he  does  not  hold  pos 
session  of  the  whole  of  the  premises  under 
the  defendant,  is  insufficient;  he  should  ex- 
plain what  part  he  so  held.     5  8.  &  R.  157. 

(/)  As  to  what  is  a  sufficient  averment  of 
title  derived  from  the  defendant  before  th« 
judgment;  see  3  S.  & R.  95.    5  W.  17. 
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asd  shall  become  bound  in  a  recognisance,  with  one  or  more  sufficient  sureties,  in 
the  manner  hereinafter  provided,  Sie  said  justices  shall  forbear  to  give  the  judg- 
ment aforesaid,  (a) 

Seot.  115.  If  the  person  in  possession  of  the  premises  shall  make  oath  or  affirma- 
tion, before  the  justices,  that  he  does  not  hold  the  same  under  said  defendant,, 
but  under  some  other  person,  whom  he  shall  name,  the  said  justices  shall  forthwith 
issue  a  summons  to  such  person,  requiring  him  to  appear  before  them,  at  a  certain 
time  therein  named,  not  exceeding  thirty  days  thence  following,  and  if  at  such  time, 
the  said  person  shall  appear,  and^make  oath  or  affirmation,  that  he  verily  believes 
that  he  is  legally  entitled  to  the  premises  in  dispute,  and  that  he  does  not  claim 
under  the  said  defendant,  but  by  a  different  title,  or  that  he  claims  under  the  said 
defendant  by  title  derived  before  the  judgment  aforesaid,  and  shall  enter  into  a 
recognisance,  with  sureties,  as  aforesaid }  in  such  case,  also,  the  justices  shall  for- 
bear to  give  judgment. 

Sect.  116.  The  oath  or  affirmation  which  shall  be  administered  to  such  claimant, 
shall  be  in  the  following  form,  to  wit: 

I  do  (swear  or  affirm)  that  I  verily  believe  that  I  am  legally  entitled  to  hold  the 
premises  in  dispute,  against  the  petitioner — that  I  do  not  claim  the  same  by,  from 
or  under  the  defendant,  as  whose  property  the  same  were  sold  (as  the  case  may  be) 
— that  I  do  not  claim  the  same  by,  from  or  under  the  defendant,  as  whose  property 
the  same  were  sold,  by  title  derived,  to  me  subsequently  to  the  rendition  of  the  judg* 
ment  under  which  the  same  were  sold,  but  by  a  d liferent  title,  &c. 

Sect.  117.  The  recognisance  aforesaid,  shall  be  taken  in  a  sum  fully  suffidest 
to  cover  and  secure,  as  well  the  value  of  the  rents  and  mesne  profits  of  such  lands 
or  tenements,  which  may  have  accrued,  and  which  may  be  expected  to  accme, 
before  the  final  decision  of  the  said  claim,  as  all  costs  and  damages,  with  condition 
that  he  shall  appear  at  the  next  court  of  common  pleas  or  district  court,  having 
jurisdiction,  and  then  and  there  plead  to  any  declaration  in  ejectment,  which  may 
be  filed  against  him,(5)  and  thereupon  proceed  to  trial,  in  due  course  of  practice^fc) 
and  in  case  he  shall  fail  therein, (c^)  that  he  will  deliver  up  the  said  premises  to  tne 
purchaser,  and  to  pay  him  the  full  value  of  the  rents  or  mesne  profits  of  the  pre- 
mises, accrued  from  the  time  of  the  purchase. 

Sect.  118.  If  such  recognisance  shall  be  forfeited,  the  justices  aforesaid  shall 
proceed  to  give  judgment,  and  cause  such  real  estate  to  be  delivered  up  to  the  peti- 
tioner, in  the  manner  hereinbefore  enjoined  and  directed. 

III.  Notice. 
To  E.  F.  Philadelphia,  February  Ist  1860. 

Sir, — You  are  hereby  notified  and  required  to  quit,  remove  from  and  surrender  up  to 
me,  Dossession  of  the  premises  \h^e  describe  the  premistes]  which  you  now  occupy,  and 
whicn  I  have  purchasea  at  sheriff's  sale,  as  it  is  my  desire  to  have  possessioii  of  theeam^ 

A.B. 


To  G.  E.  and  J.  C,  Esquires,  two  of  the  Aldermen  of  the  City  of  Philadelphia: 

The  complaint  of  [A.  B.]  most  respectfully  sets  forth :  That  he  the  said  [A.  B.,]  on 
the  [first]  day  of  [January,]  a.  d.  1860,  purchased  at  sheriff's  sale,  [here  deteribe  ikepr^ 

(a)  It  is  sufficient  if  the  oath  and  recogni-  (d)  On  the  trial,  the  defendant  cannot  give 

sance  are  tendered  at  any  time  before  judg-  evidence  of  title  inoonsistent  with  the  mffidtTii 

ment.   8  S.  &  R.  96.  and  claim  before  the  justioes.    1  Barr  18S. 

{b)  Where  a  oause  is  certified  into  court,  The  only  matter  in  issue  is  the  title  averred 

under  this    section,  it  is  equivalent    to    a  by  the  defendant  in  his  affidavit.    2  W.  14S. 

removal  by  eertiorarif  to  a  higher  court  for  He  is  bound  to  show  that  he  has  a  title  to  the 

trial,  and  all  the  proceedings  thereafter  are  poeseseion,  which  he  did  not  obtain  under  the 

part  of  the  same  case  that  was  begun  before  defendant  in  the  execution ;  or  which  he  ob* 

the  justices,  and  not  a  new  cause ;  and  da-  tained  under  him  before  the  judgment  ott 

mages  for  wrongful  detention  are  properly  which  the  execution  issued.    6  C.  352.    Ha 

included  in  the  verdict,  even  though  notice  of  may  show  a  title  derived  from  a  sheriff's  nla 

such  claim  be  not  given.   6  C.  862.  of  the  land  to  him  as  the  property  of  tha 

(e)  The  issue  is  sufficiently  formed  in  the  plaintiff,  after  the  commencement  of  the  pr»- 

proceedings  before  the  justices ;    and  it  is,  ceedings  before  the  justices,  and  whihi  tha 

therefore,  not  error  to  try  the  cause  without  cause  is  pending  in  court,  and  thns  defeat  tha 

ether  pleadings.  6  W.  298.  plaintiff's  recoTery.   9  W.  149. 
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witet  J  with  the  appurtenances,  and  that  [E.  F.,]  now  in  possessbn  thereof,  is  the  defend- 
ant, as  whose  property  the  said  promisee  were  sold;  ana  that  he  the  said  [A.  B.,]  being 
desirous  to  poraess  himself  of  the  said  premises,  for  that  purpose  did,  on  the  [first]  day 
of  [February]  last  past,  require  the  saia  [£.  F.l  to  surrender  unto  him  the  said  [A.  B.,j 
possession  of  the  said  premises  so  occupied  bv  him,  and  that  the  said  [E.  F.|  hath  hith- 
erto refused,  and  still  aoth  refuse  to  comply  therewith ;  that  three  months  havmg  elapsed 
since  the  serrice  of  the  said  notice,  he  maJiLes  this  his  complaint,  that  such  proceedings 
may  be  taken  by  you,  as  are  directed  by  the  act  of  assembly  in  such  case  made  and  pro- 
tided«  A.  B. 

Sworn  before  us,  this  [fourth]  day  of  [May,]  a.  d.  1860.  G.  E.,  Alderman. 

J.  C,  Alderman. 

PRECEPT. 

CITT  OF  PHILADELPHIA,  $». 

The  Oemmonwealth  of  Peniiiyhraiiia, 
To  the  SheriiF  of  Philadelphia  county,  greeting: 

Whereas,  a  petition,  yerified  by  the  [oath]  of  [A.  B.,]  the  petitioner,  was  this  day 
presented  to  G.  £.,  Esq.,  and  J.  C,  Esq.,  two  of  our  aldermen  of  the  city  of  Philadelphia, 
setting  forth.  That  he  the  said  [A.  B.,J  on  the  [first]  day  of  [January,]  1860,  purchased 
af sheriff's  sale,  \htrt  describe  the  premites,]  with  the  appurtenances ;  and  that  [£.  F.,] 
DOW  in  possession  thereof,  is  the  defendant,  |w  whose  property  the  said  premises  were 
srUd ;  that  being  desirous  to  possess  himself  of  the  premises,  for  that  purpose  he  the  said 
[A.  B.,]  did,  three  months  previously  to  his  application  to  us,  require  of  the  said  [E.  F.] 
to  surrender  unto  him  the  said  [A.  B.,]  possession  of  the  said  premises  so  occupied  by 
bim.  Therefore  we  command  you  that  you  summon  twelve  men  of  your  bailiwick,  so 
that  they  be  and  appear  before  our  said  aldermen,  at  [the  house  of  X.  Y.,  No.  250  North 
Tenth  street,  in  the  said  city,l  on  the  [seventh]  day  of  [May,]  1860,  at  [ten]  o'clock  in 
the  forenoon  of  that  day ;  ana  tnat  you  also  summon  the  said  [£.  F.,1  so  that  they  be  and 
appear  before  our  said  aldermen  and  the  said  Jury,  at  the  day  and  place  last  aforesaid,  to 
show  cause,  if  any  they  have,  why  delivery  of  the  possession  of  said  premises  should  not 
be  forthwith  given  to  the  said  [A.  B.,]  according  to  the  form  and  effect  of  the  act  of  the 
general  assembly  in  such  case  made  and  provided ; — and  this  you  shall  nowise  omit. 
And  have  you  wen  and  there  this  writ.  Witness  the  said  G.  £.,  Esquire,  and  J.  C, 
Esquire,  at  the  city  of  Philadelphia  aforesaid,  the  [fourth]  day  of  [May]^  1860. 

G.  E.     [seal.] 
J.  C.     [seal.] 

Return  of  the  Sheriff. — To  the  aldermen  within  named,  I  do  certify  that  I  have  sum- 
moned twelve  good  and  lawful  men  of  my  bailiwick,  and  have  also  summoned  the  within-  . 
named  E.  F.  to  be  and  appear  at  the  day  and  pkoe  within  mentioned,  as  within  I  am 
commanded.  So  answers,  W.  D.,  Sheriff. 

Oath  of  Jurors, — "  You  and  each  of  you  do  swear  [or  affirm]  that  you  will  well  and 
truly  inquire  of  and  concerning  the  premises  in  this  precept  mentioned,  and  assess  such 
damages  (if  any)  as  the  complainant  hath  sustained  thereby.'' 

INQUISITION. 

Inquisition,  taken  at  [the  house  of  X.  Y.,  No.  250  North  Tenth  street,  in  the  ci^  of 
Philadelphia,!  on  the  fseventhl  day  of  [May,]  in  the  year  eighteen  hundred  and  sixty, 
before  G.  £.,  Esq.,  and  J.  0.,  Esq.,  two  of  our  aldermen  of  the  said  city,  by  the  oaths  of 

ed.  R.,  S.  T.,  &Q„]  and  the  solemn  affirmations  of  [N.  H.,  0.  K.,  &o.,]  twelve  good  and 
wful  men  of  the  said  city,  who  upon  their  oaths  and  affirmations  respectively  do  say, 
that  [A.  B.,]  on  the  [first]  day  of  [January,]  in  the  year  one  thousana  eight  hundred 
and  sixty,  purchased  at  sheriff^s  sale,  [here  describe  the  premises,]  with  the  appurtenHnces, 
and  that  [E.  F.]  is  now  in  possession  thereof,  and  is  the  defendant,  as  wnose  property 
the  said  premises  were  sold ;  and  the  said  [A.  B.,]  being  desirous  to  possess  himself  of 
the  said  prembes,  for  that  purpose  did,  on  the  [first]  day  of  [February,]  1860,  demand 
of  and  rcK^uire  the  said  [E.  F.l  to  surrender  unto  him  the  said  [A.  B.,1  possession  of  the 
Bud  premises  so  occupied  b^  bim,  and  that  the  said  [£.  F.l  hath  hitherto  refused,  and 
still  doth  refuse  to  comply  with  the  said  demand  and  requisition  to  remove  from  and  leave 
^  said  premises.  And  the  said  jurors  do  assess  damages  against  the  said  [E.  F.,]  for 
the  unjust  detention  of  the  said  premises,  at  [one  hundred  dollars,]  besides  sal  costs  of 
suit.  Whereupon  it  is  considered  by  the  said  aldermen,  that  possession  of  the  said  pre- 
mises be  given  to  the  said  [A.  B.,]  and  that  he  recover  of  the  said  [E.  F.]  his  damages 
aforesaid,  together  with  the  costs  of  suit^  amounting  to  [thirty  dollars.]       ^  j 

Digitized  by  VjOOQ IC 
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In  nsTiMONr  wbceiof,  as  well  the  said  aldermen  aa  the  aaid  jorort  have  berennto  set 
their  hands  and  seals,  the  day  and  jear  first  above  written,  at  the  citj  aforesaid. 

G.  E.      [SKAL.! 

M.  R.,  S.  T.,  &c.,  seals.  J.  C.     [oLAh.] 

EBCOVD. 

Bi  IT  RKMiMBiRiD,  that  on  the  [fonrtbl  day  of  [May J  in  the  year  one  thousand  eight 
hundred  and  sixty,  at  the  city  of  Philadelphia,  due  proot  was  made  before  us,  G.  £.,  E«q^ 
and  J.  C,  Esq.,  two  of  our  aldermen  of  tne  said  city,  that  TA.  B.,]  on  the  [first]  day  of 
[January,]  in  the  year  eighteen  hundred  and  [sixty,]  purchased  at  sheri^s  sale,  [here 
describe  the  premiges,]  with  the  appurtenances,  and  that  [E.  F.,]  now  in  poeeessbn  thereof, 
is  t6e  defendant,  as  whose  pro^rty  the  said  premises  were  sold ;  and  the  said^  [A.  B.,1 


being  desirous  to  possess  himself  of  the  said  premises,  for  that  purpose  did,  on  the  [first] 
day  of  [February]  1860,  demand  of  and  require  the  said  [E.  F.l  to  surrender  unto  him 
the  said  [A.  B.,]  possession  of  the  said  premises  so  occupieid  by  him ;  and  that  the  said 
[E  F.j  hath  hitherto  refused,  and  still  aoth  refuse,  to  comply  with  the  said  demand  and 
requisition  to  remove  from  and  leave  the  said  premises.  Whereupon  the  said  [A.  B.,] 
then,  to  wit,  on  the  said  [fourth!  day  of  [May,]  eighteen  hundred  and  [sixty,]  at  the  city 
aforesaid,  prayed  us  the  said  alaermen,  that  a  due  remedy  in  that  behalf  be  provided  for 
him,  according  to  the  former  act  of  the  (general  assembly  of  the  state  of  Pennsylvania,  in 
such  case  made  and  provided ;  upon  which  proof  and  complaint,  the  sheriff  of  the  county 
of  Philadelphia  is  commanded  that  he  summon  tvrelve  men  of  his  bvliwick,  so  that  they 
be  and  appear  before  us  the  said  aldermen,  at  the  [house  of  X.  Y.,  No.  250  North  Tenth 
street,]  on  [Friday,]  the  [seventh]  day  of  [^MayJ  1860,  at  ten  o'clock  in  the  forenoon  of 
that  day ;  and  that  he  also  summon  Uie  said  [£.  F.,]  so  that  he  be  and  appear  before  us 
the  said  aldermen  and  the  said  jury,  at  the  day  and  place  last  aforesaid,  to  show  cause, 
if  any  he  has,  why  possession  of  the  said  premises  should  not  be  forthwith  made  to  the 
aforesaid  [A.  B.I  Afterwards,  to  wit,  on  the  said  [seventh]day  of  [May]  1860,  at  the 
[house  of  A.  T.  aforesaid,]  W.  D.,  Esq.,  sheriff  of  the  county  of  Philadelphia,  appears  before 
us  the  said  aldermen,  and  returns,  that  by  virtue  of  the  said  warrant  to  him  directed,  he 
had  summoned  twelve  good  and  lawful  men,  to  wit:  [M.  R.,  S.  T.,  ^.,1  and  had  also 
summoned  the  said  [E.  F.l  to  be  and  appear  at  this  day  and  place,  as  by  the  said  warrant 
he  was  commanded ;  and  the  said  jury  t>eing  called,  appear,  and  are  severally  sworn  and 
affirmed.  And  the  said  [E.  F.]  also  appears ;  and  we  the  said  aldermen  and  the  aforeffaid 
jury  proceed  to  hear  ana  examine  the  proofs  and  allegations  offered  by  the  said  parties, 
and  do  find  that  the  said  [A.  B.,]  on  the  [first]  day  of  [January]  1860,  purchased  at 
sheriff's  sale,  [here  describe  the  premises,]  with  the  appurtenances ;  and  that  the  said  [E. 
F.]  is  in  possession  thereof,  and  is  the  defendant,  as  whose  property  the  said  premises 
were  sold ;  and  the  said  [A.  B.,]  being  desirous  to  possess  himself  of  the  said  premises, 
for  that  purpose  did,  on  the  [first]  day  of  [February]  1860,  demand  of  and  require  the 
said  [E.  F.]  to  surrender  unto  him  the  said  [A.  B.,J  possession  of  the  said  premises  so 
occupied  by  him ;  and  that  the  said  FE.  F.]  hath  hitherto  refused,  and  still  doth  refoM, 
to  comply  with  the  said  demand  and  requisition  to  remove  fVom  and  leave  the  said 
premises;  and  the  said  jury  assess  the  sum  of  [one  hundred  dollars,]  for  the  damages  of 
the  said  [A.  B.,]  occasioned  by  the  unjust  detention  of  the  said  premises.  Therefore  it  is 
considered  and  adjudged  bv  us  the  said  aldermen,  that  the  said  [A.  B.]  shall  and  do 
recover  and  have  of  the  said  [E.  F.,]  as  well  the  said  sum  of  [one  hundred  dollars,]  for 
his  damages  aforesaid,  as  [thirty  dollars]  for  his  reasonable  costs,  by  him  expended  in 
and  about  this  suit  in  this  behalf;  oonoeming  which  the  premises  aforesaid  we  do  make 
this  our  record. 

Ik  TK8TIM0NT  WHiRBor,  wc  the  said  aldermen,  to  this  our  record,  have  set  our  hands 
and  seals,  at  the  city  of  Philadelphia  aforesaid,  the  [seventh]  day  of  [May,]  one  thousand 
eight  hundred  and  [sixty.]  G.  E.     [seal.] 

J.  G.        [8SAL.J 
WRIT  or  FOS8I8SIOK. 

CITY  OF  PHILADELPHIA,  ss. 

The  Commonwealth  of  PesasylTaaia, 

To  the  Sheriff  of  Philadelphia  county,  greeting : 

Whirbas,  due  proof  hath  been  made  before  G.  S.  and  J.  C.,  Esauiree,  two  of  the 
aldermen  of  the  said  city,  and  twelve  good  and  lawful  men,  summonea  for  that  purpose^ 
that  [A.  B.,]  on  the  [first]  day  of  [January,]  ▲.  n.  1860,  purchased  at  sheriff's  sale,  [hen 
describe  the  premises7\  with  the  appurtenances,  and  that  [E.  F.]  is  now  in  possession 
thereof,  and  is  the  defendant,  as  whose  property  the  said  premises  were  sold ;  and  that 
the  said  [A.  B.,]  being  desirous  to  poeeese  himself  of  the  said  premises,  for  that  purpose 
did,  on  tne  [first]  day  of  [Febmafy]  1860,  demand  of  and  require  the  said  [£.  F.]  to 
surrender  unto  him  the  said  [A.  B.,J  possession  of  the  said  premises  so  oecupied  by  htm, 
and  that  the  said  [E.  F.]  hath  hitherto  refused,  and  still  doth  refuse,  to  comply  therewith; 
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all  which  premisM  being  duly  found  by  the  said  aldermen  and  jurors,  according  to  the 
form  of  the  act  of  general  assembly  in  snch  case  made  and  provided :  We  therefore  com- 
xjiand  you,  the  saiq  sheriff,  forthwith  to  deliver  to  the  said  [A.  B.]  full  possession  of  the 
premiiieii  aforesaid ;  and  we  also  command  you,  that  of  the  goods  and  chattels  of  the  said 
[E.  F.]  in  your  bailiwick,  you  cause  to  be  levied  as  well  the  sum  of  [one  hundred  dollars,] 
which  to  the  said  [A.  B.l  was  awarded  for  his  damages  sustained  by  the  unjust  detention 
of  the  premises,  as  also  [thirty  dollars,]  for  his  costs  and  charges  by  him  in  and  about  his 
snit  in  that  behalf  expended,  whereof  the  said  [£.  F.j  is  convict.  And  hereof  fail  not. 
Witness  the  said  G.  iT.  and  J.  C,  at  the  city  aforesaid,  the  [seventh]  day  of  [May,]  a.  d. 
one  thoasand  eight  hundred  and  sixty.  G.  £.     [seal.] 

J.  C.        [SEAL.] 


I.  Provisions  of  the  Penal  Code.  III.  Form  of  a  warrant  for  a  rape. 

n.  Judicial  decisions. 

I.  AoT  31  March  1860.  Purd.  233. 

Sect.  91.  If  any  person  shall  have  unlawful  carnal  knowledge  of  a  woman, 
forcibly  and  against  her  will ;  or  who,  being  of  the  age  of  fourteen  years  and  upwards, 
shall  nnlawfaUy  and  carnally  know  and  abuse  any  woman  child  under  the  age  of 
ten  years,  with  or  without  her  consent;  such  person  shall  be  adjudged  guilty  of 
felonious  rape,  and,  on  conviction,  be  sentencea  to  pay  a  fine  not  exceeding  one 
thousand  dollars,  and  to  undergo  an  imprisonment,  by  separate  or  solitary  confine- 
ment at  labor,  not  exceeding  fifteen  years. 

Sect.  92.  It  shall  not  be  necessary,  in  any  case  of  rape,  sodomy  or  carnal  abuse 
of  a  female  child,  under  the  age  of  ten  years,  to  prove  the  actual  emission  of  seed, 
in  order  to  constitute  a  carnal  knowledge,  but  the  carnal  knowledge  shall  be  deemed 
complete  upon  proof  of  penetration  only. 

Sect.  93.  If  any  person  shall  be  guilty  of  committing  an  assault  and  battery  upon 
a  female,  with  intent,  forcibly  and  against  her  will,  to  have  unlawful  carnal  know- 
ledge of  such  female,  every  such  person  shall  be  guilty  of  a  misdemeanor,  and,  on 
conviction,  be  sentenced  to  pay  a  fine  not  exceeding  one  thousand  dollars,  and  to 
undergo  an  imprisonment,  by  separate  or  solitary  confinement  at  labor,  not  exceed- 
ing five  years. 

n.  Bape  is  the  carnal  knowledge  of  a  female,  forcibly  and  against  her  will.  3 
Chit.  Gr.  It.  570.  It  is  not,  however,  necessary  in  order  to  constitute  this  offence, 
that  the  sexual  intercourse  should  have  been  actually  against  the  will  of  the  prosecu- 
trix; it  is  enough  that  it  was  obtained  without  her  consent.  Thus,  where  a  medical 
man  had  sexual  connection  with  a  girl  of  the  age  of  fourteen,  who  was  ignorant  of 
the  nature  of  the  act,  and  made  no  resistance,  solely  from  the  bond  fide  belief  that 
the  defendant  was,  as  he  represented,  treating  her  medically,  with  a  view  to  her 
cure,  it  was  held  to  be  a  case  of  rape.    1  Eng.  L.  &  Eq.  554. 

So,  it  is  rape,  to  have  carnal  knowledge  of  a  female,  whilst  in  a  state  of  insensi- 
bility, and  without  power  over  her  will,  whether  that  state  be  caused  by  the  defend- 
ant or  not;  if  he  knew  ihaC  she  was  in  such  state.  1  Den.  C.  C.  90.  Wh.  &  St. 
Med.  Jur.  §  458-9.    10  Pitto.  L.  J.  209. 

It  is  also  rape  to  have  carnal  intercourse  with  an  idiotic  or  insane  woman,  though 
her  consent  be  given,  she  being  incapable  of  intelligent  submission.  10  West.  L. 
J.  501-5.     Wh.  &  St.  Med.  Jur.  §  463,  n. 

It  has  been  held  to  be  rape,  fraudulently  to  have  carnal  knowledge  of  a  woman, 
under  circumstances  which  induce  her  to  suppose  it  is  her  husband.  1  Whart.  C. 
L.  §  1144.  7  Conn.  54.  But  the  better  opinion,  both  in  England  and  America, 
would  appear  to  be,  that  such  an  act  is  not  rape,  where  the  intention  of  the  defend- 
ant was  to  have  connection  by  fraud,  but  not  by  force.  R.  &  R.  487.  29  Eng  L. 
&  Eq.  542.     4  Leigh  648.     2  Swan  394.     30  Ala.  54.     When  the  consent  ^  the 
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female  \b  obtaiDed,  through  by  fraud  or  deoeptton,  there  is  no  rape.  10  Pitto.  L 
J.  209. 

It  must  appear  that  the  offence  was  committed  without  the  consent  of  the  woman ; 
but  it  is  no  excuse  that  she  yield  at  last  to  the  violence,  if  her  consent  was  forced 
from  her  by  fear  of  death  or  by  duress.  Nor  is  it  any  excuse  (for  the  offender) 
that  she  consent  after  the  fact,  or  that  she  was  a  common  strumpet ;  for  she  b  tM 
under  the  protection  of  the  law,  and  may  not  be  forced ;  or  that  she  was  first  taken 
with  her  own  consent,  if  she  was  afterwards  forced  against  her  will ;  or  that  sbe 
was  a  concubine  to  the  ravisher,  for  a  woman  may  forenke  her  unlawful  couise  of 
life,  and  the  law  will  not  presume  her  incapable  of  amendment  All  these  circum- 
stances, however,  are  material  to  be  left  to  the  jury  (and  the  consideration  of  the 
justice)  in  favor  of  the  accused,  more  especially  in  doubtM  cases,  and  where  the 
woman's  testimony  is  not  corroborated  by  other  evidence.  Bos.  Gr.  Law  709.  See 
8  Am.  L.  J.  818. 

A  man  cannot  be  himself  guilty  of  a  rape  on  his  own  wife,  for  the  matrimomal 
consent  cannot  be  retracted.  1  Hale  P.  G.  629.  But  he  may  be  criminal  in  aiding 
and  abetting  others  in  such  a  design.   1  Harg.  St  Tr.  888. 

III.  Form  of  warrant  tor  a  rape. 

COUNTY  OF  NORTHAMPTON,  ae. 

The  Commonwealth  of  Ponniylvania, 
To  any  Constable  of  the  said  County,  greeting : 

You  are  hereby  commanded  to  take  the  body  of  [A.  B.,]  if  [he]  be  found  in  the  nid 
county,  and  bring  [him]  before  [J.  R.,]  one  of  our  justices  of  the  peace  in  and  for  the' said 
county,  to  answer  the  commonwealth  upon  a  charge,  founded  on  the  oath  ctf  C.  D.,  of 
having,  on  the  eighth  day  of  this  month,  May,  in  the  woods  at  the  Cross  Roads,  two  milee 
from  Easton,  on  the  road  to  Bethlehem,  overtaken  the  defendant,  and  there  fel(Hiioo9lj 
did,  by  force  and  violence,  ravish  and  have  carnal  knowledge  of  her,  the  said  C.  D^ 
against  her  will,  and  further  to  be  dealt  with  according  to  law.  And  for  so  doing,  tfaii 
shall  be  your  warrant.  Witness  the  said  [J.  R.,]  at  Easton,  who  hath  hereunto  set  kii 
hand  and  seal,  the  [ninth]  day  of  [June,]  in  the  year  of  our  Lord  one  thousand  eii^ht 
hundred  and  sixty.  J.  R.,  Justice  of  the  Peace,    [ssal.] 

The  proceedings  before  the  justice  are  similar  to  what  they  are  in  other  eases  of 
a  criminal  nature.    But  he  has  no  power  to  admit  to  bail. 
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Utttipi^. 


Receipts  are  acknowIedgmeBts  in  writing  of  having  received  a  ram  of  money 
or  other  value.  A  receipt  is  either  a  voucher  for  an  obligation  discharged  or  one 
incurred.    Whart.  L.  Diet.  640. 

A  receipt  is  only  evidence  of  a  payment  and  satisfaction,  and  may  be  explained 
by  parol  or  other  evidence.   1  W.  C.  C.  328.   8  N.  Y.  88. 

'  A  receipt  in  full  of  all  demands  is  only  primd  facie  evidence  of  what  it  imports 
to  be ;  and  upon  satisfactory  proof  being  made  that  it  was  obtained  by  fraud,  or 
given  either  under  a  mistake  of  facts  or  an  ignorance  of  the  law,  it  may  be  inquired 
into  and  corrected  in  a  court  of  law,  as  well  as  in  a  court  of  equity.  1  Pet.  C.  C. 
182.   5Gilm.  437.  ' 

A  receipt  in  full,  on  a  settled  account,  is  not  conelunve  on  the  parties,  but  is 
merely  primd  facie  evidence  of  what  it  imports,  and  may  be  opened  if  it  be  unfairly 
obtained,  or  be  given  under  a  mistake  of  facts,  or  of  the  le^  rights  of  the  party 
complaining,  for  the  correction  of  such  errors  ns  may  be  made  out  by  proof.  But 
yet  if  it  be  the  result  of  a  compromise,  it  is  binding.   4  W.  C.  C.  562. 

Plaintiff  paid  money  for  goods  sold  to  him  by  defendant,  and  lost  the  receipt ; 
he  was  sued  and  obliged  to  pay  the  money  over  again.  After  this,  he  found  the 
receipt,  and  brought  an  action  to  recover  the  money  back.  He  was  nonsuited  by 
Lord  KsNTON,  and  a  new  trial  was  refused,  being  applied  for  on  the  ground  of  evi- 
dence discovered  after  the  trial.   7  T.  R.  269. 

If  the  question  be  whether  a  receipt,  to  which  there  is  a  subscribing  witness,  was 
given,  the  witness  must  be  called,  but  the  fact  of  the  payment  of  the  money  may 
be  proved  by  any  witness.   6  B.  16. 

An  acknowledgment  in  the  body  of  a  deed,  of  the  payment  of  purchase-money, 
and  a  receipt  indorsed  for  the  same,  are  not  conclusive  evidence  of  payment,  nor  a 
bar  to  a  suit  for  such  purchase-money.   6  S.  &  R.  809. 

And  such  receipt  is  not  conclusive  of  the  fact  either  by  plea  in  bar,  as  an  estoppel, 
or  in  evidence  to  a  jury.  3  Ibid.  564.  12  Ibid.  181.  it  is  no  evidence  whatever 
of  the  fiict  of  payment,  against  a  stranger.   4  C.  419.  , 

A  receipt  for  ike  price  of  goods,  given  by  an  agent  of  a  consignee,  is  a  receipt 
by  his  employer,  so  as  to  enable  the  consignor  to  maintain  an  action  for  money  had 
and  received,  against  the  consignee.   4  Wh.  526. 

A  receipt  given  by  a  third  person,  is  not  competent  evidence  to  establish  the 
payment  of  money.  The  fact  must  be  attested  by  him  on  oath,  in  the  ordinary 
way.  4W.  424. 

To  the  rule  that  payments  to  any  other  person  than  the  party  to  a  suit  must  be 
proved  by  a  witness,  a  payment  to  a  public  officer  is  an  established  exception.  3 
Ibid.  73. 

Thus  a  receipt  for  taxes,  given  by  a  collector  of  taxes,  is  admissible,  without  pro- 
ducing the  officer.     So  of  the  duplicate  of  the  assessment  of  a  township.  Ibid. 

A  receipt  does  not  exclude  parol  evidence  of  the  payment.  4  Esp.  213. 

It  is  competent  to  give  parol  evidence  to  explain  a  written  receipt,  and  show  that 
it  was  given  for  a  note  and  not  for  money.  1  W.  &  S.  321.  In  this  case.  Judge 
Sbroeant,  in  delivering  the  opinbn  of  the  court,  said,  ^^  Receipts  are  open  to 
explanation  by  parol  evidence  of  what  occurred  at  the  time  between  the  parties, 
aod  of  the  ciroumstanoes  and  conditions  under  which  they  were  given." 
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I.  Act  31  March  1860.  Pard.  220. 

Sect.  15.  If  any  prothonotary,  clerk,  register,  public  officer  or  other  peraon, 
shall  fraudolently  maKC  a  fiilse  entry  in,  or  erase,  alter,  secrete,  carry  away  or  de- 
stroy any  public  record,  or  any  part  thereof,  of  any  court  or  public  office  of  this 
commonwealth,  suah  person  shall  be  guilty  of  a  nusdemeanor,  and,  on  conTicti<ni, 
shall  be  sentenced  to  pay  a  fine  not  exceeding  one  thousand  dollars,  and  to  undergo 
an  imprisonment,  by  separate  or  solitary  confinement  at  labor,  not  exceeding  two 
years. 

II.  Every  registry  or  enrolment,  directed  by  law,  and  preserred  for  the  use  of 
the  public,  such  as  the  books  of  the  land  office  and  board  of  property,  are  protected 
by  this  act  8  S.  &  R.  207. 


Idiots,  l^outs  anlr  ^nlabCul  ^^BimWtB. 

I.  What  constitutes  a  riot,  rout  and  unlaw-        III.  How  a  riot  may  bo  suppressed. 

All  ftssemblj.  lY.  Form  of  a  warrant  to  arreet  rioten. 

II.  Provisions  of  the  Ponal  Code.  Y.  Prise-fighting. 

I.  A  Riot,  is  a  tumultuous  disturbance  of  the  public  peace,  by  three  persons,  or 
more,  assembling 'together  of  their  own  authority,  with  an  intent  mutually  to  assist 
one  another  against  any  one  who  shall  oppose  them ;  and  afterwards  patting  the 
design  into  execution  in  a  terrific  and  violent  manner,  whether  the  object  in  ques- 
tion be  lawful  or  otherwise.     1  Hawk.  P.  G.  c.  65. 

A  Rout,  is  where  three  or  more  meet  to  do  an  unlawf\il  act,  upon  a  common 
quarrel ;  as  forcibly  to  break  down  fences,  &c.,  upon  any  claim  or  pretence  of  right, 
&c.,  and  make  any  advances  toward  it 

An  Unlawful  Assbmbly,  is  where  three  or  more  do  assemble  themselves 
toother,  to  do  an  unlawful  act,  as  to  pull  down  inciosuros,  &o.,  and  part  without 
doing  it,  or  making  any  motion  towards  it. 

II.  Act  81  March  1860.  Purd.  220. 

Sect.  19.  K  any  person  shall  be  concerned  in  any  riot,  rout,  unlawful  assembly 
or  an  affray,  and  shall  be  thereof  convicted,  he  shidl  be  guilty  of  a  misdemeanor, 
and  be  sentenced  to  pay  a  fine  not  exceeding  ^ye  hundred  dollars,  or  undergo  an 
imprisonment  not  exceeding  two  years,  or  both,  or  either,  at  the  discretion  of  the 
court;  and  in  case  any  one  is  convicted  of  an  aggravated  riot,  the  court  may  sentence 
the  offender  to  imprisonment  by  separate  or  solitary  ooiifinement  at  labor,  not 
exceeding  three  years. 

Sect.  20.  If  any  persons  riotously  and  tumultuously  assembled  together,  to  the 
disturbance  of  the  public  peace,  shall  unlawfully  and  with  force,  demolish  or  pull 
down  or  destroy,  or  K>egin  to  demolish,  pull  down  or  destroy  any  public  building, 
private  dwelling,  church,  meeting-house,  stable,  bam,  mill,  granary,  malt-house  or 
out-house,  or  any  building  or  erection  used  in  carrying  on  any  trade  or  manufacture, 
or  any  branch  thereof,  or  any  machinery,  whether  fixed  or  movable,  prepared  for  or 
employed  in  any  manufacture  or  any  branch  thereof,  or  any  steam-engine  or  other 
engine  for  sinking,  working  or  draining  any  mine,  or  any  building  or  erection  used 
in  conducting  the  business  of  any  mine,  or  any  bridge,  wagon-way,  road  or  trunk, 
for  conveying  minerals  ^m  any  mine ;  every  such  offender  shall  be  guilty  of  a 
misdemeanor,  and  being  convicted  thereof,  shaU  be  imprisoned  by  separate  or  soHtaiy 
confinement  at  labor,  or  by  simple  imprisonment,  not  exceedine^ven  years. 
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Sect.  31.  If  any  person  shall  wilfully  and  maliciously  disturb  or  interrupt  any 
meeting,  society,  assembly  or  congregation,  convened  for  the  purpose  of  religious 
worship,  or  for  any  moral,  social,  literary,  scientific,  agricultural,  horticultural  or 
floral  object,  ceremony,  examination,  exhibition  or  lecture,  such  person  shall,  on 
conviction,  be  sentenced  to  pay  a  fine  not  exceeding  fifty  dollars,  and  suffer  an 
imprisonment  not  exceeding  three  months,  or  both,  or  either,  at  the  discretion  of 
the  court. 

in.  The  riot  acta  of  England  are  not  in  force  here,  but  it  is  conceived  that  the 
oommon  law  invests  the  proper  authorities  with  ample  power  to  suppress  riotous 
■ssemblies  by  molenU  meansj  if  rendered  necessary  to  prevent  the  destruction  of 
property,  or  injury  to  the  persons  or  lives  of  the  people.  (I  Hale  P.  C.  495.  1  East 
r.  C.  304.)  Our  own  courts  have  sanctioned  this  doctrine,  in  a  charge  delivered 
to  the  grand  jury  for  the  city  and  county  of  PhiLidelphia,  by  his  honor  Judge 
Parsons,  in  which  the  learned  judge  says  : — 

"  If  there  be  a  disturbance  of  the  public  peace,  or  a  riot  in  a  ward  or  township, 
it  is  required  that  the  constable  suppress  it,  if  possible,  by  arresting,  with  or  with- 
out warrant,  those  offendiDg,  and  bringing  them  before  committing  magistrates  for 
trial.  He  may  command  all  persons  to  aid  and  assist  him  in  apprehending  the 
offenders,  and  use  all  the  force  necessary  to  accomplish  it.  Aldermen  and  justices 
of  the  peace  are  likewise  bound  to  aid  in  having  those  engaged  in  a  violation  of  the 
law,  or  such  as  itre  aiding,  abetting  or  assisting,  or  ready  to  aid,  abet  or  assist, 
apprehended  and  held  to  bail  for  their  good  behavior,  or  in  defaiflt  of  bail,  to 
oomnoit  them  to  prison.  If  there  be  not  sufficient  force  in  the  ward  or  township  to 
effect  their  arrest,  then  those  officers  should  make  immediate  complaint  to  the  high 
sheriff  of  the  county,  and  require  aid  from  him,  and  if  he  be  informed  by  those  officers, 
or  from  any  other  source,  of  such  violation  of  lawj  it  is  his  duty  immediately  to 
snnimon  a  posse  comitatus,  (if  need  be,)  the  whole  power  of  the  county,  for  the 
suppression  of  any  riot,  or  tne  dispersion  of  a  mob,  whose  object  is  to  commit  per- 
sonal violence  upon  any  citizens,  or  to  destroy  property,  either  public  or  privalte. 

"  If  there  be  reason  to  believe  that  the  insurgents  are  armed  with  hurtful  weapons, 
and  ah  ordinary  civil  force  is  not  sufficient  to  arrest  them,  he  should  call  out  a 
mititary  force  for  that  purpose — the  citizen  soldiery.  All  persons  possessing  physical 
strength  are  bound  to  obey  the  command  of  the  sl^eriff — none  are  exempt.  Any 
one  refusing  to  go  is  guilty  of  a  crime  for  such  refusal,  and  on '  conviction  of  the 
offence  is  liable  to  a  fine  and  imprisonment.  Every  officer  and  soldier  is  bound  to 
attend  the  sheriff,  armed  and  equipped  if  he  direct  it,  and  for  the  occasion  is  subject 
to  his  command. 

"The  sheriff  is  then  bound  to  use  that  degree  of  force  which  is  necessary  to 
suppress  the  riot,  tumult  or  disturbance  of  the  public  peace,  and  to  prevent  the 
destruction  of  property,  or  injury  to  the  persons  or  lives  of  the  citizens. 

**  It  may  be  asked  what  degree  of  force  can  be  exercised  on  such  an  occasion. 
On  this  point  I  will  be  explicit.  If  a  great  number  of  persons  are  assembled 
together,  armed  with  guns  or  other  hurtful  weapons,  and  their  object  is  manifest  to 
do  great  personal  violence  to  an  individual,  or  a  certain  class  of  individuals,  or  to 
destroy  public  or  private  property,  and  they  reiuse  to  submit  to  the  law,  resist  the 
sheriff  or  his  ^assistants  when  they  attempt  an  arrest,  and  that  with  violence;  when 
they  refuse  to  disperse  after  being  commanded  by  that  officer,  and  are  fully  bent  on 
yioience  to  the  persons  or  property  of  others,  and  all  other  probable  means  for  the 
suppression  of  the  outrage  fail,  that  officer  may  order  his  posse  to  take  the  lives 
OF  THE  iNStJBGENTS,  if  neficssaiy.  When  driven  to  that  impassable  strait,  when 
the  sheriff  must  see  the  property  and  lives  of  the  community  destroyed  by  violence, 
without  his  having  the  power  to  avert  it,  unless  by  the  destruction  of  human  life, 
he  may  adopt  it  as  the  last  alternative,  and  the  law  justifies  him ;  upon  the  same 
principle  that  it  does  for  the  execution  of  a  criminal  condemned  by  the  sentence  of 
a  court.  Rioters  thus  assembled  and  bent  on  mischief  are  enemies  to  the  state. 
They  have  declared  war  against  the  government  under  which  they  live,  and  in  a 
legal  point  of  view  are  little  better  than  pirates. 

**  If  the  sheriff  find  the  whole  force  of  the  county  insufficient  for  the  suppression 
4if  the  mob,  he  should  immediately  make  a  requisition  upon  the  governor  for  a 
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military  force,  who  is  bound  to  call  out  the  militia  of  the  state,  as  oommander-ln* 
chief;  and,  if  there  be  too  many  disaffected  in  the  state,  to  suppress  internal  tumoH 
and  violence,  the  executive  can  make  a  requisition  upon  the  President  of  the  United 
States  for  the  forces  under  his  command.  Hence  we  see  that  our  government  b 
sufficiently  powerful  to  control  any  violence  which  may  arise. 

<<  By  an  act  of  assembly,  passed  the  3l8t  May  1841,  if  property  is  destroyed  in 
consequence  of  any  mob  or  riot,  the  owner  may  sue  the  county  for  the  damage  he 
sustains,  and  it  must  be  paid  out  of  the  county  funds.     By  another  section  dT  the 
act,  the  owner  of  such  property  is  required  to  give  notice  to  the  sheriff,  &c,  of  the  ] 
intention  of  the  mob,  if  it  be  known  to  him,  and  he  has  time  before  it  is  destioyeiL  \ 
The  act  also  provides,  *  and  it  shall  be  the  duty  of  the  said  sheriff,  aldermen,  eoD>  • 
stables  and  justices,  upon  the  receipt  of  such  notice,  to  take  all  legql  meam  to  ; 
protect  said  property  so  attacked,  or  threatened  to  be  attacked.' (a)     This  statute  is 
in  addition  to  the  common  law  principles  which  have  been  stated,  and  leaves  im 
doubt  as  to  the  authority  of  the  sheriff  to  suppress  a  riot,  or  disperse  a  mob,  by  the  ! 
employment  of  any  force  necessary  to  accomplish  the  object,  even  at  the  tacr^n 
of  the  life  of  an  assailant. 

<'This  should  be  done  only  in  the  last  extremity,  when  it  is  apparent  no  other 
power  will  enable  the  sheriff  to  protect  the  persons  or  properly  of  Uie  commnnitip. 
The  lives  of  the  amessors  should  not  be  sacrificed,  except  under  such  cirexuBStancae 
as  seem  to  demand  it,  for  the  protection  of  the  innocent  and  unoffending,  and  whea 
that  officer  is  conscious  that  peace  and  good  order  can  in  no  other  way  De  restote^ 
When  the  order  issues  from  him  for  this  dernier  resort,  ail  who  act  under  it  aaJ 
strictly  execute  it  arc  justified  in  what  they  do  in  obedience  to  the  same.  * 

'^  Military  officers  and  soldiers  are  amenable  to  a  judicial  tribunal,  if  they  refiiae 
to  obey  the  orders  of  the  sheriff  when  so  called  out  by  him.  A  disobedience  of  the 
directions  of  that  officer,  which  would  subject  soldiers  and  militia  officers  to  a  trial 
before  a  court-martial,  if  they  were  called  into  service  by  the  commander-in-chief 
or  a  superior  officer,  would  make  them  criminals  in  the  eye  of  the  law,  and  they  caa 
be  tried  before  a  court  having  criminal  jurisdiction. 

'^  They  are  acting  under  a  civil  authority,  in  the  capacity  of  officers  and  soldiers, 
yet  as  citizens  armed  and  equipped  to  perform  a  duty  enjoined  by  the  civil  )M>wer. 
Any  citizens  not  enrolled  in  the  militia  might  be  armed  in  the  same  manner  by  tka 
orders  of  the  sheriff,  and  the  responsibility  of  each  would  be  the  same.  Nay,  tfa*j 
sheriff  may  require  all  whom  he  enrols  in  his  posse  comitatus  to  be  armed  uA*^ 
equipped,  if,  in  his  opinion,  the  occasion  demand  it  for  the  suppression  of  an  cn^u 
rage  upon  the  peace  of  society.  It  is  his  duty  to  bring  to  his  aid  at  all  times  a  fovea.' 
sufficient  to  repel  the  power  which  a  mob  have  arrayed  with  a  view  of  destroyiigr 
property  or  endangering  the  persons  or  lives  of  uboffending  citizens." 

In  riotous  assembliea,  all  who  are  present  and  not  actually  assistant  in  their  som 
pression,  in  the  first  instance  are,  in  presumption  of  law,  participants;  and  the  <m*1 
^ion  is  cast  upon  a  person  so  cireumstanoed,  to  prove  his  actual  non-interfo«nee. 
When,  however,  the  sheriff  of  a  county,  or  other  known  public  conservator  of  tha 
peace,  has  repaired  to  the  scene  of  tumult,  and  there  commanded  the  dispersioB  of 
the  riotous  assembly,  and  demanded  the  assistance  of  those  present  to  aid  in  its  sup* 
pression,  from  that  instant  there  can  he  no  neutrals.  The  line  b  then  drawn  between 
those  who  are  for,  and  those  who  are  against,  the  maintenance  of  order,  and  widi 
the  one  or  the  other,  all  who  see  JU  to  remain^  must  promptly  arrange  themaelvaeb; 
Those  who  continue  looking  on  while  the  active  rioters  are  resisting  the  pnbfii] 
authorities,  are  just  as  much  rioters  as  those  most  active  in  the  work  of  '  ' 
4  P.  L.  J.  33. 

It  has  been  held,  that  if  a  justice  of  the  peace  find  persons  riotonsly  assemb] 
he  alone  hath  not  only  power  to  arrest  the  ofi^nders,  and  bind  them  to  their  [ 
behavior,  or  imprison  Uiem  if  they  do  not  offer  good  bail,  but  that  he  may 
authorize  others  to  arrest  them  by  a  bare  parol  command,  without  other  warrant | 
and  that  by  force  thereof  the  persons  so  commanded-  may  pursue  and  arrest  tiift 
offenders,  in  his  absence,  as  well  as  presence.   1  T.  419.  4  P.  L.  J.  35. 

(a)  This  act  only  extends  to  the  city  and  county  of  Philadelphia  and  the  county  of  AQe*^ 
gheny.  ^  , 
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Act  21  April  1858.  Purd.  726. 

Sect.  11.  In  case  of  any  breach  of  the  peace,  tumult,  riot  or  resistance  of  pro- 
cess of  this  state,  or  apprehension  of  immediate  danger  of  the  same,  it  shall  be 
lawful  for  the  sheriff  of  any  county,  or  mayor  of  any  city,  to  call  for  aid  from  the 
Qommandant  of  the  military  force  of  said  city  or  county;  the  duty  of  the  com- 
vanding  officer  to  whom  such  order  is  given,  to  order  out  in  aid  of  the  civil  autho- 
rities, the  military  force  or  any  part  thereof  under  his  command ;  and  such  force 
shall  always  remain  under  the  command  of  its  own  officers ;  in  such  case  it  shall 
not  be  necessary  for  commanding  officers  of  companies  to  issue  written  orders  or 
notices  for  calling  out  their  men,  but  verbal  orders  or  notices  shall  be  sufficient. 

It  shall  be  the  duty  of  the  commanding  officer  of  any  division,  brigade,  regiment, 
battalion  or  company,  in  all  cases  when  so  called  into  service,  to  provide  the  meti 
gf  his  command  so  ordered  out,  with  at  least  the  proper  ammunition  and  arms,  in 
Bomplete  order  for  actual  service. 

Any  non-commissioned  officer,  musician  or  private,  who  shall  reftise  or  neglect  to 
)bey  die  orders  of  his  commanding  officer,  in  the  case  above  provided  for,  shall  be 
Sable  to  a  fine  of  not  less  than  fifteen  nor  more  than  twenty  dollars,  to  be  prose- 
Buted  and  recovered  in  the  manner  hereinbefore  provided  in  case  of  commissioned 
officers. 

All  non-commissioned  officers,  musicians  and  privates,  in  case  of  riot,  tumult, 
beach  of  the  peace,  resistance  to  process,  or  whenever  called  upon  in  aid  to  the 
rivil  authorities,  shall  each  receive  the  compensation  of  one  dollar  and  fifty  cents 
per  day ;  and  all  commissioned  officers  the  same  compensation  as  is  paid  to  officers 
Bi  the  army  in  service  of  the  United  States,  together  with  all  necessary  rations  and 
brage;  and  for  the  horses  of  any  mounted  men  one  dollar  per  day. 

IV.  Warrant  to  arrest  rioters. 

OOUNTT  OF  BERKS,  w. 

The  CommoawMlth  of  Feoiisylvania, 
Fo  any  Constable  of  the  said  County,  greeting : 

Whekxas,  complaint  has  this  day  been  made  before  roe,  the  subscriber,  J.  R.,  one  of 
he  justices  of  the  peace  in  and  for  the  said  county,  upon  the  oaths  of  F.  C.  and  J.  M., 
hat  on  the  8th  day  of  June,  instant,  C.  D.,  E.  F.  and  G.  H.,  with  others  unknown,  did 
iotously  assemble  together,  in  the  town  of  Reading,  with  clubs,  sticks  and  stones,  and 
Jien  and  there  breiuc  into  the  house  of  the  said  F.  0.  and  destroy  his  furniture  and 
rindows,  to  his  great  dama^,  and  to  the  great  terror  of  the  peaceable  oitisene  of  the  said 
ilace,  contrary  to  the  act  ofassembly  in  such  case  made  and  provided.  These  are  there- 
Bve  to  command  you  forthwith  to  apprehend  the  said  C.  D.,  £.  F.  and  G.  H.,  and  bring 
iiem  before  me,  the  said  J.  R.,  to  answer  unto  the  said  complaint,  and  to  be  further  dealt 
irith  according  to  law.  Witness  the  said  J.  R.,  who  hath  hereunto  set  his  hand  and  seal, 
ht  ninth  day  of  June,  in  the  year  of  our  Lord  one  thousand  eight  hundred  and  sixty. 

J.  R.,  Justice  of  the  Peace,     [seal.] 

V.    PRIZE-FiaHTINO. 

AOT  22  March  1867.  Purd.  1458. 

Sect.  1.  Whosoever  shall  engage,  or  participate  in  any  prize-fight,  within  this 
ommonwealth,  or  any  fight  or  pugilistic  contest,  on  the  result  of  which  any  money 
r  valuable  thing  is  bet  or  wagered,  shall  be  guilty  of  a  misdemeanor,  and  on  con- 
iction  thereof,  shall  be  fined  in  a  sum  not  exceeding  one  thousand  dollars,  and 
nprisoned  in  the  penitentiary,  or  the  jail  of  the  proper  county,  for  a  period  not 
xoeeding  two  years ;  and  every  person  being  present  at  such  fight,  or  laying  any 
«t  or  wager  on  the  result  thereof,  whether  present  or  not,  shall  be  oonsidereil  a 
articipant  therein,  and  as  giving  encouragement  thereto,  and  may^  at  the  discre- 
ion  of  the  court,  be  punished  in  like  manner. (a) 

(a)  See  act  16  March  1866,  prohibiting  all    authorizing  the  calling  out  of  the  poaae  cami' 
rbe-fighting  in  the  counties  of  Pike,  Schuyl-    taint  to  preyent  the  same.    Purd.  1421. 
JU,  Lozeme,   Erie  and  Montgomery,  and 
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A  TRAVELLER  may  nse  the  middle  or  either  side  of  a  public  road,  at  his  plesson 
and  is  not  bound  to  turn  aside  for  another  travelling  in  the  same  direction,  prorido 
there  be  convenient  room  to  pass  on  the  one  side  or  the  other.    1  W.  360. 

If  there  be  not  convenient  room  to  pass,  it  is  doubtless  the  duty  of  the  other 
afford  it,  on  request  made,  by  yielding  him  an  equal  share  of  the  road,  if  th^t  h 
adequate  and  practicable ;  if  not,  the  object  must  be  deferred  till  the  parties  arriK 
at  ground  more  favorable  to  its  accomplishment.  Should  the  leading  tsaveUer  lefisi 
to  comply,  he  would  be  answerable  for  it,  in  due  course  of  law.  But  the  other ' 
no  right  to  effect  the  passage  by  a  forcible  collision.   Ibid. 

Evidence  of  a  custom  for  the  leading  carriage  to  incline  to  the  right,  the  odi| 
making  the  transit  at  the  same  time  to  the  left,  held  not  to  control  the  general  ' 
in  this  case.   Ibid. 

Coaches  carrying  the  mail  of  the  United  States  are  protected  by  the  act  of  em 
gress  h'om  being  wilfully  and  wantonly  obstructed  or,  delayed,  but  in  eveiy  oUm 
respect  they  are  on  a  footing  with  all  other  carria^.   Ibid. 

The  driver  of  a  team  which  is  on  the  left-hand  side  of  a  street,  in  violation 
the  law  of  the  road,  may  nevertheless  recover  damages  for  an  injury  sustained 
him  from  a  collision  with  another  team,  the  driver  of  which,  in  meeting  him, 
lessly  or  recklessly  runs  against  him  or  his  team.     10  Am.  L.  R.  435. 

A  traveller  on  horseback  meeting  another  horseman  or  a  vehicle,  is  not  reqniit 
to  turn  in  any  particular  way  to  avoid  collision ;  he  must  exercise  due  care 
the  circumstances.   24  Wend.  465. 

It  seems,  it  is  ordinarily  the  duty  of  one  on  horseback  to  yield  the  travelled 
to  one  in  a  vehicle.   2  Chip..  136. 

It  is  the  general  custom  in  this  country  for  persons  meeting  on  a  highway, 
pass  to  the  right,  but  when  a  horseman  or  light  carriage  meets  a  heavily  la' 
team,  and  can  pass  with  safety  to  the  left,  it  is  his  duty  to  give  way,  and  leave 
choice  of  the  road  to  the  more  unwieldy  vehicle.   3  C.  184. 

The  principle  that  a  footman  or  horseman  cannot  compel  a  teamster  who  haai 
heavy  load,  to  turn  out  of  the  beaten  track  of  the  road,  if  there  be  sufficient  lOi 
for  the  former  to  pass,  is  applicable  to  the  case  of  a  light  wagon  or  carriage  with 
heavy  draught.   11  H.  196. 

AU  persons  have  a  right  to  walk  in  a  public  highway,  and  are  entitled  to 
exercise  of  reasonable  care  of  persons  driving  carriages  along  it.  In  5  C.  &  P.  ^ 
Lord  Denman  said :  '<  A  man  has  a  right  to  walk  in  the  road  if  he  pleases;  it 
way  for  foot  passengers  as  well  as  carriages.'' 

It  is  quite  clear,  that  a  foot  passenger  has  a  right  to  cross  a  highway,  and 
persons  driving  carriages  are  liable  if  they  do  not  take  care,  so  as  to  avoid  dmi^ 
against  the  foot  passengers  who  are  crossing  the  road ;  and  if  a  person,  driving  s 
the  road,  cannot  pull  up  because  his  reins  break,  that  will  be  no  ground  of  defc 
because  he  is  bound  to  have  proper  tackle.   8  C.  &  P.  691. 

This  right  of  the  foot  passenger,  however,  does  not  exempt  him  firom  due  care 
his  part.     Thus,  if  a  person  in  a  public  street  in  a  city,  see  an  omnibus  erose' 
however  furiously,  and  he  will  be  headstrong  enough  to  try  to  cross  the  street, 
is  run  over,  he  cannot  recover  in  an  action  against  the  proprietors  of  the  omof 
as  no  one  has  a  right  of  action  if  he  meet  with  an  accident  which,  by  ordinaiy 
benight  have  avoided.   8  C.  &  P.  373. 

^here  the  plaintiff,  who  was  walking  in  the  middle  of  the  street,  instead  of  i 
footway,  was  injured  by  a  sleigh  driven  rapidly  by  the  defendant,  it  was  kdd  to 
a  question  for  the  jury  whether,  under  all  the  circumstances,  the  plaintiff  i 
chargeable  with  negligence,  having  left  the  sidewalk,  in  not  looking  behind  as  « 
as  before,  to  avoid  contact  with  persons  riding  or  driving  in  the  middle  <^  i 
street ;  and  that  if  he  was,  the  defendant  would  be  answerable  only  for  neglai 
so  wanton  and  gross  as  to  be  evidence  of  voluntary  injury.   5  W.  &  S.  524. 
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A  trayeller  on  the  highway,  when  approaching  its  intersection  with  a  railroad  is 
boond  to  look  out  for  approaching  trains,  and  if  he  fail  to  do  so,  is  guilty  of  negli- 
gence.    13  Wr.  60. 

K  the  driver  of  a  vehicle,  in  passing  through  the  streets  of  a  crowded  city, 
iojore  one  lawfully  on  the  highway,  and  did  not  use  due  care  and  precaution,  he  is 
liable  criminally  therefor.     Com.  v.  Cox,  Q.  S.  Phila.  1850.     King,  P.  J. 

In  all  cases  where  sidewalks  have  heen  constructed  in  unincorporated  towns  and 
Tillages,  or  upon  any  public  road,  it  shall  not  be  lawful  for  any  person  to  ride,  lead 
(T  drive  any  beast  of  burden  thereon ;  and  if  any  person  shall  wilfully  ride,  lead 
or  drive,  or  cause  to  be  driven,  any  heast  of  hurden  thereon,  such  person  shall,  for 
every  such  offence,  forfeit  and  pay  a  sum  of  not  less  than  five,  nor  more  than  ten 
dollars,  to  be  sued  for  and  recovered  as  fines  and  pecuniary  penalties  are  recovered 
ander  the  provisions  of  the  75th  section  of  the  act  of  June  13th  183 6, (a)  entitled 
^An  act  relating  to  roads,  highways  and  bridges  :''  Prooidedy  That  this  ofii  shall 
not  apply  to  any  person  leading,  riding  or  driving  any  beast  of  burden  over  or  on 
toy  sidewalk  constructed  upon  or  abutting  on  his  own  property.  Act  6  April  1868, 
§1.     Purd.  1530. 
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L  Provisions  of  the  Penal  Code.  warrant  for  robbery— confession  of  a 

IL  Jadicial  ai^thorities,  &o.  robber,  and  a  conuDitment  for  rob- 

m.  Examination    of  a   person   robbed— a  bery. 

I.  Act  31  Makch  1860.  Purd.  234. 

Sectt.  100.  If  any  person,  being  armed  with  an  offensive  weapon  or  instrument, 
shall  rob,  or  assault  with  intent  to  rob  another,  or  shall,  together  with  one  or  more 
person  or  persons,  rob,  or  assault  with  intent  to  rob,  or  shall  rob  any  person,  and  at 
the  same  time,  or  immediately  before  or  immediately  afler  such  robbery,  beat,  strike 
or  ill-use  any  person,  or  do  violence  to  such  person,  the  person  so  offending  shall 
be  guilty  of  felony,  and,  being  thereof  convicted,  shall  be  sentenced  to  pay  a  fine 
not  exceeding  one  thousand  dollars,  and  undergo  ao  imprisonment,  by  separate  or 
solitary  confinement  at  labor,  not  exceeding  ten  years 

Sect.  101.  If  any  one  shall  accuse  any  person  of  the  abominable  crime  of 
sodomy  or  buggery,  committed  either  with  man  or  beast,  or  of  any  assault,  with 
intent  to  commit  such  abominable  crime,  or  any  attempt  or  endeavor  to  commit  the 
same,  or  of  making  or  offering  any  solicitation,  persuasion,  promise  or  threat  to  any 
person,  whereby  to  move  or  induce  such  person  to  commit  or  permit  such  abomina- 
ble crime,  with  a  view  and  intent,  in  any  of  the  oases  aforesaid,  to  extort  or  gain 
from  such  person,  and  shall,  by  intimidating  such  person  by  such  accusation  or 
threat,  extort  or  gain  from  such  person  any  money  or  property,  the  person  so  offend- 
ing shall  be  deemed  guilty  of  felony,  and,  being  thereof  convicted,  shall  be  sen- 
tenced to  pay  a  fine  not  exceeding  one  thousand  dollars,  and  to  undergo  an  imprison- 
ment by  separate  or  solitary  confinement  at  labor,  not  exceeding  ten  years. 

Sect.  102.  If  any  person  shall  rob  another,  or  shall  steal  any  property  from  the 
person  of  another,  or  shall  assault  any  person  with  intent  to  rob  him,  or  shall,  by 
menaces  or  by  force,  demand  any  property  of  another,  with  intent  to  steal  the  same, 
such  person  shall  be  guilty  of  felony,  and,  being  convicted  thereof,  shall  be  sen- 
tenced to  pay  a  fine  not  exceeding  one  thousand  dollars,  and  to  undergo  an  imprison- 
ment, by  separate  or  solitary  oonfinen^ent,  not  exceeding  five  years.  ^ 
'  Sect.  179.  On  all  convictions  for  robbery,  burglaiy  or  larceny  of  any  go%, 
chattels  or  other  property,  made  the  subject  of  larcenv  by  the  laws  of  this  com- 
monwealth, or  for  otherwise  unlawfully  and  fraudulently  ^ing  or  obtaining  the 
same,  or  of  receiving  such  goods,  chattels  or  other  property,  knowing  the  same  to 
be  stolen,  the  defendant  shall,  in  addition  to  the  punishment  heretofore  prescribed 
for  such  offences,  be  adjudged  to  restore  to  the  owner  the  prq)erty  taken,  or  to  pay 
the  value  of  the  same  or  so  much  thereof  as  may  not  be  restored.  And  on  aU 
eonvictions  on  any  indictment  for  forgery,  for  uttering,  publishing  or  passing  an^^ 

(a)  Ford.  SSO,  pi.  100. 
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forged  or  counterfeit  coin,  bank  notes,  check  or  writing,  or  any  indictment  ks 
fraudulently,  by  means  of  false  tokens  or  pretences,  or  otherwise  cheating  u&< 
defrauding  another  of  his  goods,  chattels  or  other  property,  the  defendant,  in  addi*t 
tion  to  the  punishment  hereinbefore  prescribed  for  such  offences,  shall  be  adjodgel 
to  make  similar  restitution,  or  other  compensation,  as  in  case  of  larceny,  to  the  p(3w< 
son  defrauded :  Provide,  That  nothing  herein  shall  be  so  construed  as  to  prereiti 
the  party  aggrieved,  and  to  whom  restitution  is  to  be  awarded^  from  being  a  compft-^ 
tent  witness  on  the  trial  of  the  ofiender. 

n.  Robbery  from  the  person,  which  is  a  felony  at  common  law,  is  thus  defined^ 
a  felonious  taking  of  money  or  goods  of  any  value  from  the  person  of  another,  m 
in  his  presence,  against  his  will,  by  violence  or  putting  him  in  fear.  2  East  P.  CL 
707. 

It  m«st  be  proved  that  some  property  was  taken,  for  an  assault  with  intent  It 
rob  is  an  offence  of  a  different  and  inferior  nature.  2  East  P.  C.  707.  But  tk 
value  of  the  property  is  immaterial ;  a  penny  as  well  as  a  pound  forcibly  extarta 
constitutes  a  robbery ;  the  gist  of  the  offence  being  the  force  and  terror.  In  the  M 
lowing  case,  it  was  held  that  there  was  no  property  in  the  prosecutor  ao  as  to  sif 
port  an  indictment  for  robbery.  The  prisoner  was  charged  with  robbing  the  prov 
cutor  of  a  promissory  note.  It  appeared  that  the  prosecutor  had  been  decoyed  \ 
the  prisoner  into  a  room  for  the  purpose  of  extorting  money  from  him.  Upn 
table  covered  with  black  silk  were  two  candlesticks,  covered  also  with  black,  a 
of  large  horse-pistols  ready  cocked,  a  tumbler  glass  filled  with  gunpowder,  a  sa 
with  leaden  balls,  two  knives,  one  of  them  a  prodigiously  laree  carving-knife 
handles  wrapped  in  black  crape,  pens  and  inkstand,  several  sheets  of  pi^r  a 
two  ropes.  The  prisoner,  Mrs.  Phipoe,  seizing  the  carving-knife  and  threatening 
take  away  the  prosecutor's  life,  the  latter  was  compelled  to  sign  a  promissoiy  nc 
for  £2000  upon  a  piece  of  stamped  paper,  which  had  been  provided  by  the  prison 
It  was  objected,  that  there  was  no  property  in  the  prosecutor,  and  the  point  beii( 
reserved  for  the  opinion  of  the  judges,  tbey  held  accordingly.  They  said  that  it 
essential  to  larceny  that  the  property  stolen  should  be  of  some  value,  and  that 
note  in  this  case  did  not  on  the  fiice  of  it  import  either  a  general  or  special  propei^ 
in  the  prosecutor,  and  that  it  was  so  far  from  being  of  any  or  the  least  value  to  hii 
that  he  had  not  even  the  property  of  the  paper  on  which  it  was  written,  for  it 
peared  that  both  the  paper  and  ink  were  the  property  of  Mrs.  Phipoe,  and 
delivering  of  it  by  her  to  him  could  not,  under  the  circumstances  of  Uie  ease, 
considered  as  vesting  it  in  him ;  but  if  it  had,  as  it  was  a  property  of  which  he  f 
never  even  for  an  instant  in  the  peaceable  possession,  it  could  not  be  oonsidend 
property  taken  from  his  person ;  and  it  was  well  settled,  that  to  constitute  the  crint 
robbery,  tfa^  property  must  not  only  be  valuable,  but  it  must  also  be  taken  from  I 
person  and  peaceable  possession  of  the  owner.   2  Leach  673.   2  East  P.  C.  599. 

In  order  to  constitute  a  taking^  there  must  be  hpowemtm  by  the  robber.  Theft 
fore,  if  a  man  have  his  purse  listened  ix>  his  girdle,  and  a  thief  out  the  girdl 
whereby  the  purse  fiills  to  the  ground,  that  is  not  taking  of  the  purse,  for  the  diii 
never  had  it  in  his  possession.  I  Hale  P.  C.  533.  But  if  the  thief  had  tabi 
up  the  purse  firom  tJie  ground,  and  afterwards  let  it  &11  in  the  struggle,  wkhoi 
tiJring  it  up  again,  it  would  have  been  robbery,  for  it  would  have  been  once  in  U 
possession.  Ibid.  However  short  the  period  of  possession,  it  is  sufficient  Bd 
Cr.  Ev.  732. 

III.  Examination  or  a  person  robbed. 

IJ^COMINO  COUNTZ  w. 
^Thk  examination  of  A.  B.,  of  Williamsport,  in  tiie  county  of  Lyoominf ,  taken  on  ( 
before  J.  R.,  one  of  the  justices  of  the  peace  in  and  for  the  said  county,  who  depoeethi 
saith,  that  on  the  first  of  May  inst.,  he  was  knocked  down  on  the  highway  leading  f^ 
Williamsport  to  Loyalsock  Creek  by  two  men,  the  one  a  tall  slender  man  of  a  dirk  t 
plexioD,  in  a  light  drab-colored  frook-coat,  and  the  other  a  small  thick  man  bdevi 
common  size,  and  his  face  muoh  scarred  with  the  small-pox,  who  dragged  him  into  a|* 
of  wood  adjoining  the  road,  and  robbed  him  of  two  golden  eagles,  six  siWer  doUan»  i 
small  silver,  &c.    He  further  saith  that  the  persons  who  committed  the  said  robbeiY  ll 
unknown  to  him.  (Signed,)  A.&] 

Sworn  and  subscribed,  May  3d  1860,  before  J.  R.,  Justice  of  the  Feaoe. 
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▲  WARRANT  POR  ROBBKRT. 

LTCOMINQ  COUNTY,  w. 

Th%  Oommonweftlth  of  PemuylyanUi 
To  any  Constable  of  said  County,  greeting: 

Tou  are  hereby  commanded  to  take  the  bodies  of  two  men,  one  a  tall,  slender  white 
nan,  in  a  light  drab-oolored  frook-coat,  light  trowsers,  and  a  black  beaver  hat,  and  the 
other  a  smaS,  thick,  white  man,  in  a  snufoolored  roundabout,  drab-colored  pantaloons, 
half-boots,  and  a  drab-oolored  bat,  each  of  them  wearing  a  light-red  bandanna  silk  hand- 
kerchief tied  loosely  round  bis  neck,  if  they,  or  either  of  ^em,  be  found  in  the  said 
cooDty,  and  bring  him  or  them  before  J.  R.,  one  of  our  jnstioes  of  the  peace  in  and  for 
the  s«id  county,  to  answer  the  oommonwealth  upon  a  charge  founded  on  the  oath  of  A. 
B.,  of  having  robbed  him,  on  the  highway,  of  some  gold  and  silver  coin,  and  other  articles, 
OD  the  first  day  of  May  inst.,  and  further  to  be  dealt  with  according  to  law.  And  for  so 
doing  this  shall  be  your  warrant  Witness  the  said  J.  R.,  who  hath  hereunto  set  his 
hand  and  seal,  the  second  day  of  May,  in  the  year  of  our  Lord  one  thousand  eight  hundred 
and  sixty.  J.  R.,  Jastioe  of  the  Peace,    [sral.] 

OONFB88ION  OP  A  ROBBER. 

LTCOMINQ  COUNTY,  ss. 

Thb  yoluntary  confession  of  J.  S.,  taken  before  J.  R.,  one  of  the  justices  of  the  peace, 
in  and  for  the  said  county,  May  3d,  a.  d.  1860.  The  said  J.  S.  beine  apprehended  ou 
suspicion  of  having  committed  a  robbery  upon  the  person  of  A.  B.,  of  Williamsport,  in 
said  oonnty,  doth  of  his  own  free  will  and  accord  confess  and  declare,  that  on  the  great 
road  between  Williamsport  and  Loyalsock  Creek,  he,  together  with  a  certain  J.  F.,  robbed 
the  said  A.  B.  of  two  golden  eagles,  some  silver  dollars,  and  some  other  money  in  silver. 
And  further  saith  not  (Signed,)  J.  S. 

Taken  and  subscribed.  May  3d,  a.  d.  1860,  before  J.  R.,  Justice  of  the  Peace. 

A  COXMITXSNT  POR  ROBBKRT. 

LTCOMINQ  COUNTY,  w. 

The  Commoiiwealth  of  Pennsylvania, 
To  anr  Constable  of  tlie  said  County,  and  to  the  Keeper  of  the  Prison  of  the  said  County 

of  Lycoming,  greeting :  • 

Tbbsb  are  to  authorize  and  require  tou,  the  said  constable,  forthwith  to  convey  and 
deliver  into  the  custody  of  the  keeper  ot  the  said  prison,  the  body  of  J.  S.,  charged  on  his 
own  confession  and  on  oath  before  J.  R.,  one  oi  our  justices  of  the  peace  of  the  said 
county,  with  having  vrithin  the  said  county,  in  company  with  a  certfun  J.  F.,  robbed  A. 
6.  on  the  highway,  in  the  said  county,  of  some  gold  and  silver  coin  and  other  articles ; 
and  you,  the  said  keej^er,  are  hereby  required  to  receive  the  said  J.  S.  into  your  custody  in 
the  said  prison,  and  him  there  safely  to  keep  till  the  next  court  of  oyer  and  terminer  of 
the  said  county  of  Lycoming,  or  until  he  shall  thence  be  delivered  by  due  course  of  law. 
And  for  so  doing  this  shall  be  your  sufficient  warrant.  Witness  the  said  J.  R.,  at  Wil- 
liamsport, who  bath  hereunto  set  his  hand  and  seal,  the  third  day  of  May,  Anno  Domini 
1860.  J.  R.,  Justice  of  the  Peace,    [ssal.] 


^ale  oi  Meal  Estate. 

L  Of  the  nature  and  requisites  of  a  deed.  IL  What  passes  by  a  sale  of  land. 

I.  Whkrb,  in  a  deed,  the  land  sold  is  said  to  contidn  <*  about  so  many  ac^'' 
both  the  grantor  and  grantee  consider  these  words  as  a  representation  of  the  qlRi- 
dty  which  the  grantor  expects  to  sell  and  the  grantee  to  pnrchase.  1  Pet  C.  C* 
49,58. 

The  words  "  more  or  less"  are  intended  to  cover  a  reasonable'  excess  or  deficit 
Ibid. 

Where  land  has  been  sold  for  a  gross  sum,  and  the  deed  of  conveyance  describes 
it  truly,  by  courses  and  distances,  but  the  quantity  of  acres  said  to  be  conveyed 
falls  short,  and  there  is  no  express  covenant  insuring  such  quantity,  the  vendee 
cannot  maintain  covenant  to  recover  damages.   6  B.  109.  6  S.  &  R.  488.         ^ 
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The  relation  of  buyer  and  seller  is  not  a  confidential  one,  and  each  party  is  sap- 
posed  to  judge  of  his  own  ability  to  perform  his  part  for  himself.    10  W.  110. 

One  wno  bargains  for  a  good  title  is  not  bound  to  pay  the  purchafie- money  upoB 
a  tender  to  him  of  a  defective  or  doubtful  one.   Ibid.  413. 

He  who  purchases  land  knowing  the  title'  to  be  defective,  takes  the  whole  liak 
upon  himself  of  losing  all  his  outlays.   6  W.  87. 

No  title  passes  to  a  vendee  who  is  guilty  of  fraud  in  procuring  it,  whether  the 
dale  be  private  or  judicial.   7  W.  86. 

The  purchaser  of  a  fraudulent  title  must  be  able  to  show  clearly  that  he  is  a 
hand  fide  purchaser,  without  notice,  and  that  he  has  actuaDy  paid  the  purchase- 
money,  of  which,  however,  the  receipt  of  the  vendor  will  not  be  sufficient.  9  W. 
188.   5Barrl46. 

One  who  has  offered  his  advice  and  assistance  to  another  in  the  sale  of  land,  wifl 
not  be  permitted  to  avail  himself  of  the  purchase  of  it,  if  obtained  upon  a  mk- 
representation  of  its  value.   7  W.  386. 

II.  What  passes  bt  a  sale  or  land. 

The  rolls  of  an  iron  rolling-mill,  as  well  as  the  iron  plates  with  which  the  floor 
of  such  mill  is  covered,  and  which  are  an  indispensable  part  of  it,  though  not  maa»> 
factured  for  that  purpose,  are  part  of  the  realty,  and  pass  by  a  sale  of  the  mill  2 
W.  &  8.  890. 

The  criterion  of  fixture  in  a  mansion-house  is  actual  and  permanent  ^tening  t» 
the  freehold,  but  this  is  not  a  criterion  of  a  fixture  in  a  manufactory  or  milL  Ibid* 
116. 

Machinery  which  is  a  constituent  part  of  the  manufactoiy,  to  the  purpose  fir 
which  the  building  has  been  adapted,  and  without  which  it  would  cease  to  be  suek 
a  manufactory,  is  part  of  the  freehold,  and  passes  with  it,  though  it  be  not  actoaOy 
fastened  to  it.   Ibid.   3  H.  507. 

A  conveyance  of  land  conveys  the  grain  growing  upon  it  to  the  purchaser,  and 
no  care  of  it  on  the  part  of  the  vendee  can  alter  the  rights  of  the  parties.  7  W. 
878. 

The  rule  that  a  purchaser  of  land  buys  all  that  is  growing  on  or  issuing  out  of 
it,  belonging  to  the  seller,  unless  specially  excepted,  applies  to  lands  sold  at  a  sh»- 
iff 's  sale.   1  Wr.  134. 


Sale  ot  ipersoital  ipropertg. 

I.  The  requisites  of  a  valid  sale.  IIL  Of  warranty  and  fraud. 

II.  Of  the  change  of  property  and  of  delivery. 

I.  A  SALE  is  a  transfer  of  chattels  from  one  person  to  another  for  a  valuaUe 
consideration,  and  three  things  are  requisite  to  its  validity,  viz.,  the  thing  soldi 
which  is  the  object  of  the  contract,  the  price,  and  the  consent  of  the  oontractiog 
parties.  The  thing  sold  must  have  an  actual  or  potential  existence  to  render  the 
contract  valid.  If  A.  sells  his  horse  to  B.  and  it  turns  out  that  the  horse  was  dead 
at  the  time,  though  the  fact  was  unknown  to  the  parties,  the  contract  is  necessarily 
void.   2  Kent's  Com.  367. 

^^ale  is  an  executed  contract.     It  vests  the  property  in  the  thing  sold  in  the 
bujy,  and  the  right  to  the  price  in  the  seller.     But  when  the  contract  remaiot 
executory,  there  is  no  sale.     It  is  a  condition  precedent  of  a  sale  for  cash,  in  <»der 
to  pass  the  property  to  the  vendee,  that  payment  should  be  made ;  clearly  so,  unlea  - 
there  has  been  a  delivery.     Until  that  is  done,  the  sale  is  not  consummated.    The 
buyer  cannot  sue  for  the  goods,  nor  the  seller  for  the  price.     Yet,  even  if  the  eoft^ 
tract  be  for  a  cash  sale,  if  the  thing  agreed  to  be  sold,  be  delivered  without  paj^  - 
ment,  the  property  passes  to  the  vendee.    The  right  of  the  vendee  is  converted  ioor  | 
a  mere  chose  in  action.   8  C.  17.  C^r^r-,n]o 
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A  sale  of  personal  property,  inyests  even  a  hand  fide  purchaser  with  no  more  than 
the  title  the  vendor  had :  the  exceptions  are — Ist,  money,  checks,  notes,  &c.,  termed 
currency,  which  pass  hy  deliveiy  only ;  2d,  where  the  tnie  owner  confers  on  the 
party  selling  to  a  band  fide  vendee,  the  apparent  right  of  property,  or  of  disposal 
ts  agent  2  J.  229. 

'  II.  Of  ghanox  07  pbopertt  and  of  delitsrt. 

When  the  terms  of  sale  are  agreed  on,  and  the  hargain  is  struck,  and  everything 
that  the  seller  has  to  do  with  the  goods  is  complete,  the  property  and  the  risk  of 
accident  to  the  goods  vests  in  the  buyer,  even  before  delivery  or  payment.  The 
buyer  is  entitled  to  the  goods  on  payment  or  tender  of  the  price,  and  not  otherwise, 
when  nothing  is  said  at  the  sale  as  to  the  time  of  delivery  or  the  time  of  payment. 
2  Kent's  Com.  887. 

But  if  the  goods  are  sold  upon  credit,  and  nothing  is  agreed  upon  as  to  the 
time  of  delivering  the  goods,  the  vendee  is  immediately  entitled  to  the  possession, 
and  the  right  of  possession  and  the  right  of  property  vest  at  once  in  him.  Ibid. 
388. 

If  the  vendor  rely  on  the  promise  of  the  vendee  to  perform  the  conditions  of  sale, 
and  deliver  the  goods  accordingly,  the  right  of  property  is  changed,  although  the 
conditions  be  not  performed.  But  where  performance  and  delivery  are  understood 
by  the  parties  to  be  simultaneous,  possession  obtained  by  artifice  and  deceit  will  not 
change  the  property.  3  S.  &  R.  20.  See  2  Eng.  L.  &  £q.  365.  9  H.  559.  Ibid. 
367. 

If  one  sell  goods  for  cash,  and  the  vendee  take  ihem  away  without  payment  of 
the  money,  the  vendor  should  immediately  reclaim  them,  by  pursuing  the  party ; 
and  he  may  justify  the  retaking  of  them  by  force.   I  T.  529.    1  H.  146. 

K  a  man  sell  his  goods  to  another,  the  property  vests  in  the  vendee,  though  he 
suffer  them  to  be  in  the  possession  of  the  vendor.  A  sale  of  goods  is  complete 
upon  an  order  to  a  wharfinger  (or  porter)  to  deliver,  communicated  and  assented  to 
by  him.    Comyn. 

Where,  on  the  sale  of  a  chattel,  the  purchase-money  is  paid,  the  property  is 
vested  in  the  vendee,  and  if  he  permit  it  to  remain  in  the  custody  of  the  vendor, 
he  cannot  call  upon  the  latter  for  any  subsequent  loss  or  deterioration  not  arising 
firom  negligence.   8  Johns.  18. 

When  goods  are  sold,  if  nothing  remains  to  be  done  on  the  part  of  the  seller,  as 
between  him  and  the  buyer,  the  article  is  to  be  delivered ;  the  property  hcu  pasted, 
14  Johns.  167.  But  even  though  a  part  of  the  price  be  paid,  if  the  quantity 
remain  to  be  ascertained,  and  there  be  no  actual  delivery,  the  property  does  not 
pass  to  the  buyer.  1  C.  208.  So  long  as  anything  remains  to  be  done  between  the 
vendor  and  vendee,  for  the  purpose  of  ascertaining  the  amount  or  price  of  the 
article  sold,  the  property  remains  in  the  vendor.   7  C.  128. 

On  a  contract  for  the  sale  of  goods,  the  vendor,  if  the  goods  are  bulky,  must 
give  notice  to  the  buyer  that  he  is  ready  to  deliver  them,  and  on  the  vendee  failing 
to  take  them  away,  the  vendor  may,  on  due  notice,  sell  them  at  public  auction,  and 
charge  the  vendee  with  the  difference  of  price.   5  S.  &  R.  19. 

A  delivery  of  the  key  of  a  warehouse,  in  which  goods  sold  are  deposited,  is  a 
sufficient  delivery  of  the  goods  to  transfer  the  property.    5  Johns.  835.   1  Y.  529. 

A  delivery  of  the  receipt  of  the  store-keeper,  for  t}ie  goods  kept  in  his  store, 
being  documentary  evidence  of  the  title,  is  tantamount  to  a  delivery  of  the  goods. 
6  Johns.  335. 

On  a  sale  of  personal  property,  if  possession  remain  in  the  vendor,  and  he  sell 
to  a  bond  fide  purchaser  who  is  ignorant  of  the  previous  sale,  the  second  purc^er 
will  be  entitled  to  hold  the  property  as  against  the  first.    17  S.  &  R.  99. 

An  agreement  to  sell  a  chattel  which  is  in  an  unfinished  state,  to  be  delivered  at 
t  future  time  when  finished,  is  an  executory  contract  upon  which  a  present  pro- 
perty does  not  pass,  though  an  action  will  lie  for  a  breach  of  the  agreement.  4  R. 
260.  4  W.  121.  5  Ibid.  201. 

A  transfer  of  personal  property,  unaccompanied  by  a  corresponding  change  of 
rasesMon,  is  void  as  against  creditors.   6  W.  126.    But  if  the  sale  be  not  fraudulent 
m  fact,  it  b  sufficient  if  there  be  such  a  change  of  possession  as  usually  attends  a 
tnuuiHction  of  the  sort.   12  H.  9.  2  C.  58,  72.   See  27  Leg.  Int.  98. 
46 
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Where  no  time  is  fixed  for  the  delivery  of  goods  sold,  the  law  makes  them  deli- 
Terable  in  a  reasonable  time ;  if,  when  a  demand  is  made,  there  be  no  objection  made 
as  to  time,  or  it  were  not  then  made  a  question  by  the  vendor,  the  contract  will  be 
deemed  broken  by  a  refusal.   1  Bald.  3^1. 

In  order  to  malce  a  transfer  of  personal  property  available  against  creditors,  or  a 
subseouent  assignor,  it  must  be  accompanied  by  a  change  of  possession  at  the  time, 
or  witnin  a  reasonable  time  thereafter.  If  it  have  b^n  delayed  an  unreasonable 
time,  it  is  not  sufficient  that  the  possession  was  clxanged  before  a  levy  made.  5 
W.  483. 

In  order  to  vest  a  title  in  goods  purchased,  it  is  necessary  that  they  should  have 
been  separated  from  the  bulk  of  the  other  goods,  and  possession  should  be  delivered 
with  as  little  delay  as  is  consistent  with  the  nature  of  the  articles  bought,  other* 
wise  the  transaction  is  fraudulent  as  to  creditors,  and  the  goods  may  be  taken  in 
execution  as  the  property  of  the  vendor.  6  Ibid.  29.  8  H.  528.  Where  one  agrees 
to  deliver  to  another  corn  in  sacks,  furnished  by  the  latter  for  that  purpose,  at  a 
designated  point,  upon  the  arrival  of  the  grain  at  the  designated  place,  the  property 
is  vested  in  the  purchaser,  and  the  title  of  the  vendor  is  completely  divested.  5 
C.  356.  • 

To  constitute  a  valid  assignment  of  personal  property  againsi>a  judgment  creditor, 
there  must  be  a  delivery  to,  accompanied  and  followed  by  a  continuing  possession 
in  the  assignee.   2  W.  &  S.  147. 

'  A  party  purchasing  with  notice  that  the  sale  is  a  breach  of  trust,  is  partvctp^ 
crimmiSf  and  cannot  protect  himself  against  the  owner^  not  being  a  band  fdt  por-^ 
chaser.   5  C.  154. 

III.  Warbantt  and  fbaud  in  the  sale  of  chattels. 

In  every  sale  of  a  chattel,  as  one's  own  property,  if  the  possession  be.  at  the  time 
in  another,  and  there  be  no  covenant  or  warranty  of  title,  the  rule  of  caveat  emptor 
[let  the  purchaser  beware]  applies,  and  the  party  buya  at  his  peril.     But  if  the  ' 
seller  have  possession  of  the  ai^ticle,  and  he  sell  it  as  his  own  property,  he  is  under-  ^ 
stood  to  warrant  the  title.   I  W.  &  S.  513.     A  fair  price  implies  a  warranty  of  title, 
and  the  purchaser  may  have  a  satisfaction  from  the  seller  if  he  sell  the  goods  as    | 
his  own  and  the  title  proves  deficient. 

But  with  regard  to  the  quality  or  goodness  of  the  articles  sold,  the  seller  is  not 
bound  to  answer,  except  under  special  circumstances,  unless  he  expressly  warranted    1 
the  goods  to  be  sound  and  good^  or  unless  he  hath  made  a  fraudulent  representaticn 
concerning  them.  | 

This  distinction  between  the  responsibility  of  the  seller  as  to  tlve  title  and  as  to  | 
the  quality  of  goods  sold,  is  well  established  in  the  English  and  Ainerican  law.  2  ' 
Kent's  Com.  374.  i 

It  is  well  settled  that  with  regard  to  the  quality  of  goods,  the  vendor  is  not 
answerable,  unless  he  expressly  warrant  them,  or  there  has  been  a  fraudulent  repre- 
i  sentation ;  an  affirmation  of  a  quality  known  to  the  vendor  to  be  false.   7  S.  &  B. 
^82.  IWr.  147. 

To  constitute  an  express  warranty,  it  is  not  necessary  that  the  word  "  trarnifi^* 
should  be  used;  but  the  words  used  must  be  tantamount,  and  not  dubious  er 
equivocal.   Ibid. 

^  An  assertion  by  the  vendor  to  the  vendee  at  the  time  of  selling  a  mare,  that  "he 
is  sure  she  is  perfectly  safe,  kind  and  gentle  in  harness,"  does  not  amount  to  an 
express  promise  or  warranty,  so  as  to  render  the  vendor  liable  in  asstanpgit,  although 
if  made  with  a  knowledge  of  its  &lsehood  it  would  be  the  subject  of  an  action  of 


V^dc(g|t.   Ibid. 


advertisement  of  property  for  sale,  which  gives  it  a  higher  cluuw^ter  than  it 
deserves,  does  not  amount  to  a  warranty  as  to  the  quality,  if  the  purchaser  rely 
upon  his  own  examination.   3  W.  C.  G.  165. 

If  one  sell  a  horse  to  another  knowing  a  material  defect,  which  in  equity  and 
good  conscience  he  ought  to  disclose,  but  do  not  disclose  it,  and  it  be  not  known 
to  the  buyer,  or  such  as  a  buyer  of  common  prudence  must  be  presumed  to  know, 
this  is  such  a  fraud  as  vitiates  the  contract,  and  the  buyer  may  recover  back  the 
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If  one  sell  an  nnsound  hone  knowingly,  and  oonceal  the  circnmstance  from  the 
purchaser,  and  receive  a  sound  price,  he  is  liable  in  damages  to  the  vendee ;  other- 
wise if  he  were  ignorant  that  the  horse  was  unsound.  8  Y.  262. 

But  if  one  sell  a  horse,  warranting  him  to  be  sound,  he  is  answerable  whether  he 
knew  the  horse  to  be  unsound  or  not.  ^Ibid.  262.   Lofft  146.   2  C.  &  P.  540. 

In  all  sales  of  goods,  there  ifl  an  implied  warranty  that  the  article  corresponds  in 
specie  with  the  commodity  sold,  unless  there  be  circumstances  (of  which  the  jury,, 
under  the  direction  of  the  court,  are  to  judge)  to  show  that  the  purchaser  took  upon 
himself  the  risk  of  determining  not  only  uie  quality  of  the  goods,  but  the  kind  he 
purchased.  3  R.  23.  7  Barr  293. 
V^  Wherefore  if  the  defendant  sell,  and  the  plaintiff  purchase,  an  article  as  ^'  blue 
'paint"  and  it  is  so  described  in  the  bill  of  particulars,  this  amounts  to  a  warranty 
tiiat  the  article  delivered  shall  be  blite  painty  and  not  a  different  article.   Ibid. 

A  sample  or  description  in  a  sale  note,  advertisement,  bill  of  parcels  or  invoice, 
is  equivalent  to  an  express  warranty  that  the  goods  are  what  they  are  described  or 
represented  to  be  by  the  vendor.   3  R.  37.   2  Sandf.  Rep.  89. 

In  order  to  sustain  an  action  on  an  implied  warranty,  in  a  contract  for  the  sale  of 
goods,  it  is  not  necessary  that  the  plaintiff  should,  before  bringing  suit,  tender  or 
redeliver  the  articles  to  the  defendant.   8  R.  23. 

The  measure  of  damages  in  such  cases  is  the  difference  between  the  value  of  the 
articles  delivered  and  the  commodity  sold.  Ibid. 
V  Though  the  seller  is  answerable  to  the  buyer  that  the  article  sold  shall  be  m 
v  specie,  tiie  thing  for  which  it  was  sold,  yet  if  there  be  only  a  partial  adulteration, 
which  does  not  destroy  the  distinctive  character  of  the  thing,  the  buyer  is  bound  by 
bis  bargain ;  and  in  doubtful  cases,  there  is  perhaps  no  practical  test  but  that  of  itE 
being  merchantable  under  the  denomination  affixed  to  it  by  the  seller.   Ibid.  168. 

No  implied  warranty  arises  from  an  unfounded  affirmation  of  soundness  in  the 
/  Bale  of  a  chattel,  but  for  a  deceitful  representation  of  it  the  remedy  is  by  action  ex 
^ddicto,   9  W.  58.   1  Wr.  147. 

If  the  sale  of  a  chattel  be  absolute,  with  a  warranty  of  soundness,  and  there  be 
no  consent  by  the  vendor  to  take  it  back,  .the  vendee  cannot  rescind  the  contract, 
bat  is  put  to  his  action  on  the  warranty,  unless  the  vendor  knew  of  its  unsoundness^ 
and  the  vendee  gave  him  reasonable  notice  of  it.   10  W.  107. 

To  avoid  a  contract  on  the  ground  of  fraud,  there  must  be  the  concealment  of 
something  which  the  purchaser  is  bound  to  communicate,  or  some  misrepresentation 
on  a  material  matter  to  the  contract)  which  either  do^s  or  is  calculated  to  mislead 
or  deceive  him.   1  Bald.  337. 

A  sale  and  transfer  of  personal^roperty,  made  for  the  purpose  of  preventing  a 
creditor  ^m  obtaining  execution  of  his  judgment,  is  maii  Jide,  and  void  against 
such  creditor.   2  Wh.  802. 

And  the  party  claiming  against  such  creditor  is  bound  to  remove  all  doubt  of  the 
fiumesB  of  the  transaction,  even  if  possession  have  accompanied  the  transfer.  Ibid. 
/  The  sale  of  an  unsound  horse,  without  fraud  or  warranty,  though  known  to  be 
unsound  by  thc^  seller,  is  no  defence  to  an  action  for  the  purchase-money.  3  P.  L. 
J.  399. 

r  Mere  inadequacy  of  consideration,  without  warranty  or  fraud,  is  no  defence  to 
the  payment  of  a  note  given  for  the  purchase-money  of  goods.  The  unsoundness 
of  the  article  sold  amounts  neither  to  want  or  failure  of  consideration.  In  the 
absence  of  an  agreement  by  the  seller,  the  purchaser  takes  at  his  own  risk  as  to 
quality.  The  vendor  of  a  chattel  warrants  the  title,  and  in  some  cases  the  species, 
.but  nothing  more.  10  C.  286. 

^  A  bond  fide  purchaser  of  a  chattel,  for  a  valuable  consideration,  and  vkhout 
notice,  from  a  fraudulent  vendee,  takes  a  title  dear  of  the  fraud,  whetheAt  be 
aefeoal  or  legal.    4  Wr.  417. 
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I.  Judicial    dcciBions    relating    to    tcire      IL  Form  of  a  «c«r«/aeta«  to  show  eansewltj 
faeitu.  ezecation  should  not  iwae. 

A  sciBS  FAOIAS,  in  our  practice,  is  a  writ  usually  founded  on  some  matter  of 
record,  as  a  recognisance,  judgment,  or  a  mortgage,  by  act  of  assembly,  though  not 
a  record,  requiring  the  person  against  whom  it  issues  to  sbow  cause  why  the  plain- 
tiff should  not  have  advantage  cf  such  record,  although  in  some  respects  considered 
as  a  new  action,  because  the  defendant  may  plead  thereto,  and  because  a  release  of 
all  actions  or  executions  is  a  discharge  to  it.   2  P.  R.  265. 

Yet,  in  general,  it  is  a  judicial  writ,  which,  irom  its  form,  and  the  nature  of  the 
proceedings  under  it,  must  issue  from  the  court  [or  justice]  where  the  record 
remains.  6  S.  &  R.  574. 

Where  the  object  of  the  icire  facia*  is  to  obtain  execution  on  a  judgment  or 
recognisance,  &c.,  it  is  called  a  writ  of  execution.   2  P.  R.  265. 

When  issued  against  bail,  on  a  mortgage,  or  the  like,  it  is,  in  fact,  an  original 
proceeding ;  but  when  issued  to  revive  a  judgment,  or  upon  the  death,  marriage, 
&c.,  of  parties;  or  on  a  judgment  in  debt  or  bond,  or  on  a  judgment  quando^  &e., 
against  an  executor,  it  is  but  a  continuation  of  the  original  action.  In  some  cases 
it  is  merely  an  interlocutory  proceeding,  and  in  the  nature  of  process;  as  in  the  case 
of  a  scire /actas  quare  exeaUionem  tion.   Ibid.  265. 

No  execution  snail  be  issued  on  a  judgment  rendered  before  a  justice  of  the 
peace  or  alderman,  after  five  years  from  the  rendition  of  such  judgment,  unless  the 
same  shall  have  been  revived  by  $cire  facias,  or  amicable  confession.  Act  of  8  Maj 
1854.  Purd.  601. 

A  scire  facias,  to  revive  a  judgment  of  a  justice,  of  which  a  transcript  has  been 
filed  in  the  common  pleas,  agreeably  to  the  act  of  1810,  must  be  issued  firom  the 
common  pleas,  and  not  by  the  justice.   8  S.  &  R.  479. 

A  scire  facias  against  two  or  more  mast  issue  against  all  the  defendants.  The 
plaintiff  cannot  drop  one  and  go  against  the  others.  4  Wh.  344. 

A  justice  of  the  peace  may  issue  a  scire  facias  as  well  to  introduce  new  parties 
as  to  enforce  a  recognisance  of  bail.   5  B.  56. 

If  one  recover  a  judgment  against  a  single  woman  and  she  marry,  a  seirt 
foLcias  must  issue  against  her  husband  and  her,  before  an  execution  shall  issue.  In 
like  manner,  if  a  single  woman  be  plaintiff,  and  marry  after  obtaining  judgment,  a 
scire  facias  must  issue  in  the  name  of  her  husband  and  self,  previously  to  an  execu- 
tion.  Grayd.  Just.  418. 

An  appeal  lies  from  the  judgment  of  a  justice  of  the  peace  upon  a  scire  facias. 
3  8.  &  R.  93. 

Where  bail  for  stay  of  execution  reside  in  another  county  or  city,  the  &cire  facias 
against  such  bail  must  be  issued  by  an  alderman  or  justice  having  jurisdiclkn 
within  the  city  or  county  where  the  bail  himself  resides.   5  P.  L.  J.  431. 

II.  Form  of  a  scire  facias,  to  be  served  on  a  defendant  before  issuing 

AN  EXECUTION, 

FORE  ISSUING  EXECUTION. 

CITY  OF  PHILADELPHIA,  ss. 

The  Oomnionwealth  of  PMuuylvaiiia, 
To  the  Constable  of  the  Eighth  Ward,  or  to  the  next  Constable  of  the  said  City,  i 
vei^nt  to  the  defendant,  greeting : 

WnREAS, -,  on  the daj  of ,  185-,  obtained  jadgment  before  the  asb* 

soriber,  J.  B.,  one  of  the  aldermen  m  and  for  the  said  city,  ag&inst ,  for  the  som  of 

— ->  debt  and  -^  costs.    And  whereas  execation  of  the  sud  judgment  still  remaiot  to 

be  made.    Therefore,  you  are  hereby  commanded  to  make  htown  to  the  said that  he 

be  and  appear  before  our  said  alderman,  at  his  office.  No.  36,  South  Sixth  s^eet,  on  the 

day  of ,  1860,  at  —  o'clock  in  the noon,  to  show  cause,  if  anything  he 

knows,  or  hath  to  say,  why  the  said should  not  have  execution  amnst  mm  of  the 

aforesaid  debt  and  costs,  according  to  the  form  of  the  said  recovery.    Witness  our  ssid 

alderman,  at  Philadelphia,  who  haUi  hereunto  set  his  hand  and  seal,  this day  of , 

Anno  Domini  I860:  J.  B.,  Aldeiman.    Xsial.] 
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The  cominon  law  intended,  by  a  seal,  an  impression  upon  wax  9r  wafer,  or  some 
other  tenacious  substance  capable  of  being  impressed.  According  to  Lord  Coke,  a 
seal  is  wax,  with  an  impression.  In  the  eastern  states,  sealing,  in  the  common  law 
sense,  is  requisite ;  but  in  the  southern  and  western  states,  from  New  Jersey  inclu- 
sive,  the  impression  upon  wax  has  been  disused  to  such  an  extent  as  to  induce  the 
courts  to  allow  (but  with  certain  qualifications  in  some  of  tl  e  states)  a  flourish  witu 
the  pen,  at  the  end  of  the  name,  or  a  circle  of  ink  or  scroll,  to  be  a  valid  substitute 
f(Mr  a  seal.   4  Kent's  Com.  452.   See  1  Bouv.  Inst.  344. 

In  public  and  notarial  instruments,  the  seal  or  impression  is  usually  made  on  the 
paper,  and  with  such  force  as  to  give  tenacity  to  the  impression,  and  to  leave  the 
character  of  the  seal  upon  it.   Ibid,  (note  a.) 

In  Pennsylvania,  a  written  or  ink  seal  or  scrawl  is  sufficient.  1  P.  63.  1  S.  & 
R.72. 

Whether  an  instrument  of  writing  be  under  seal  or  not,  is  a  question  of  law  to 
be  determined  by  the  court  from  the  inspection  of  the  instrument  itself;  and  ought 
not  to  be  submitted  to  the  jury.    1  W.  322.   See  2  Greenl.  Ev.  §  296. 

A  state  seal  proves  itself  without  the  attestation  of  a  public  officer.   4  B.  416.* 

If  a  written  agreement  be  under  «ea/,  it  is  called  a  tpecialty.  The  act  of  limi- 
tations does  not  include  instruments  under  seal,  but  the  law  will  presume  payment 
after  the  lapse  of  20  years,  unless  the  presumption  be  repelled  by  evidence.  1  Y. 
344. 

Where  the  written  obligation  of  two  parties,  which  concluded  with  the  words 
^  witness  our  hands  and  seals,''  had  but  one  seal,  which  was  affixed  to  his  name  by 
the  person  who  drew  and  first  executed  the  same,  and  nearly  opposite  to  this  seal 
the  other  party  signed  his  name ;  it  was  held^  that  the  obligation,  on  its  face,  fur- 
nished intrinsic  evidence,  that  the  party  last  signing  it  had  adopted  the  seal  as  it 
stood  upon  the  paper.   6  Barr  302. 

Act  12  Maboh  1869.  Ford.  1573. 

Sect.  1.  Every  alderman  in  the  cities  of  Philadelphia  and  Lancaster  shall  be 
provided  with  a  public  aldermanio  seal,  with  which  he  shall  authenticate  all  his 
acts,  instruments  and  attestations ;  on  which  seal  shall  be  engraved  the  arms  of  this 
commonwealth,  and  shall  have,  for  legend,  the  name,  surname  and  office  of  the  alder- 
man using  the  same,  and  the  place  of  his  residence,  (a) 

Sect.  2.  The  official  acts  of  the  aldermen  in  and  for  the  cities  aforesaid,  certified 
to  under  their  respective  hands  and  official  seals,  shall  and  may  be  received  and 
read  in  evidence  of  the  fiicts  therein  certified,  in  all  suits  that  now  are  or  hereafter 
may  be  depending,  without  obtaining  the  certificate  of  the  clerks  or  prothonotaries 
of  the  county  courts  to  their  official  character. 

Sect.  3.  For  such  service  they  shall  be  allowed  a  fee  of  twenty-five  cents. 

(a)  The  act  17  April  1869  validates  aeknowiedgments  under  their  j^lvftte  seals,  made 
prior  to  that  date.    P.  L.  1144.  .  '  c^V^    ^T 

X        ,>    ■ 
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I.  When  to  be  Issued.  III.  Judicial  decisions. 

II.  Proceedings  on  a  search-warrant  IV.  Form  of  a  search-warrant 

I.  The  right  of  the  people  to  be  secure  in  their  persons,  booses,  papers  and  effeeta, 
against  unreasonable  searches  and  seizures,  shall  not  be  violated ;  and  no  warrsnts 
shall  issue  but  upon  probable  cause^  supported  by  oath  or  affirmation,  and  poztiea- 
larlj  describing  the  place  to  be  searched,  and  the  person  or  things  to  be  seiiei 
Const,  of  U.  S.,  Art.  IV.  of  Amend. 

The  people  shall  be  secure  in  their  persons,  houses,  papers  and  possessions,  from 
unreasonable  searches  and  seizures ;  and  no  warrant  to  search  any  place,  or  seiie 
any  person  or  things,  shall  issue,  without  describing  them  as  nearly  as  may  be,  nor 
without  probable  cause,  supported  by  oath  or  affirmation.  Const,  of  Penn.,  Art  IX., 
sect  8. 

II.  Act  31  March  1860.  Purd.  249. 

Sect.  5.  When  any  person  shall  be  accused  before  a  magistrate,  upon  oath  or 
affirmation,  of  the  crime  of  burglary,  robbery  or  larceny,  and  the  said  magistrate 
shall  have  issued  his  warrant  to  apprehend  such  person  or  persons,  or  to  search  for 
such  goods  as  have  been  described,  on  oath  or  affirmation,  to  have  been  stdea 
goods,  if  any  shall  be  found  in  the  custody  or  possession  of  such  person  or  persons, 
or  in  the  custody  or  possession  of  any  other  person  or  persons,  for  his,  her  or  their 
use,  and  there  is  probable  cause,  supported  by  oath  or  affirmation,  to  suspect  tliat 
other  goods,  which  may  b6  discovered  on  such  search,  are  stolen,  it  shall  and  may 
be  lawful  for  the  said  magistrate  to  direct  the  said  goods  to  be  seized,  and  to  seeore 
the  same  in  his  own  custody,  unless  the  person  in  whose  possession  the  same  were 
found  shall  give  sufficient  surety  to  produce  the  same  at  the  time  of  his  or  her  trial 
And  the  said  magistrate  shall  forthwith  cause  an  inventory  to  be  taken  of  the  said 
goods,  and  shall  file  the  same  with  the  clerk  of  that  court  in  which  the  accused 
person  is  intended  to  be  prosecuted,  and  shall  give  public  notioe  in  the  newspapers, 
or  otherwise  by  advertising  the  same  in  three  or  more  public  places  in  the  city  or 
county  where  the  offence  is  charged  to  have  been  committed,  before  the  time  of 
trial,  noting  in  such  advertisement  the  said  inventory,  the  person  charged  and  tame 
of  trial.  And  if,  on  such  trial,  the  accused  party  shall  be  acquitted,  and  no  other 
claimant  shall  appear  or  suit  be  commenced,  then,  at  the  expiration  of  three  months, 
such  goods  shall  be  delivered  to  the  party  accused,  and  he,  she  or  they  shaU  he 
discharged,  and  the  county  be  liable  to  the  costs  of  prosecution }  but  if  he  be  con- 
victed of  larceny  only,  and,  after  restitution  made  to  the  owner  and  the  sentence  of 
the  court  being  fully  complied  with,  shall  claim  a  right  in  the  residue  of  the  said 
goods,  and  no  other  shall  appear  or  claim  the  said  goods,  or  any  part  of  them,  then 
it  shall  be  lawful,  notwithstanding  the  claim  of  the  said  party  accused,  to  detain 
such  goods  for  the  term  of  nine  months,  to  the  end  that  all  persons  having  any 
claim  thereto  may  have  full  opportunity  to  come,  and  to  the  satisfaction  of  the  court, 
prove  their  property  in  them  3  on  which  proof  the  said  owner  or  owners,  respectively, 
'  shall  receive  the  said  goods  or  the  value  thereof,  if  from  their. perishable  nature  it 
shall  have  been  found  necessary  to  make  sale  thereof,  upon  paying  the  reasonable 
charges  incurred  by  the  securing  the  said  goods  and  establishing  meir  property  in 
the  same;  but  if  no  such  claim  shall  be  brought  and  duly  supported,  then  the 
person  so  convicted  shall  be  entitled  to  the  remainder  of  the  said  goods,  or  the  valae 
thereof,  in  case  the  same  shall  have  been  sold  agreeably  to  the  original  inventory. 
But  if,  upon  an  attainder  of  burglary  or  robbery,  the  court  shall,  a&r  due  inouiiy, 
be  of  opinion  that  the  said  goods  were  not  the  property  of  such  burglar  or  robber, 
they  shall  be  delivered,  together  with  a  certified  copy  of  the  said  inventory,  to  the 
commissioners  of  the  county,  who  shall  indorse  a  receipt  therefor  on  the  original 
inventory,  register  the  said  inventory  in  a  book,  and  also  cause  the  same  to  be  pub- 
licly advertised;  giving  notice  to  all  persons  claiming  the  said  goods  to  prove  thdr 
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property  therein  to  the  said  commissionerB;  and  unless  Bach  proof  sliall  be  made 
within  three  months  from  the  date  of  such  advertisement,  the  said  goods  shall  be 
pnblicly  sold,  and  the  net  moneys  arising  from  such  sale  shall  be  paid  into  the 
eounty  treasury  for  the  use  of  the  commonwealth :  Provided  ahoayt^  That  if  any 
claimant  shall  appear  within  one  year,  and  prove  his  or  her  property  in  the  said  goods 
to  the  satisfaction  of  the  commissioners,  or  in  the  case  of  dispute,  shall  obtain  the 
verdict  of  a  jury  in  favor  of  such  claim,  the  said  claimant  shall* be  entitled  to  recover^ 
and  receive  from-  the  said  commissioners,  or  treasurer,  the  net  amount  of  the 
moneys  paid  as  aforesaid  into  the  hands  of  the  said  commissioners,  or  by  them  paid 
into  the  treasury  of  this  commonwealth. 

m.  The  search-warrant  is  not  to  be  granted  without  oath^  made  before  the 
justice,  that  the  party  comphuning  has  probable  cause  to  suspect  his  property  has 
been  stolen,  or  is  concealed  in  such  a  place,  and  showing  his  reasons  for  such  sus- 
picion. The  oath  need  not  positively  and  directly  aver  that  the  property  has  been 
stolen.  The  warrant  should  direct  the  search  to  be  made  in  the  day  time ;  though 
it  is  said  that,  where  there  is  more  than  probable  tutpidony  the  process  may  be  exe- 
cuted in  the  night.  It  ought  to  be  directed  to  a  constable,  or  other  public  officer, 
and  not  to  a  private  person ;  though  it  is  fit  that  the  party  complaining  should  be 

nnt,  and  assisting,  because  he  will  be  able  to  identify  the  property  he  has  lost, 
ould  also  command  that  the  goods  found,  together  with  the  party  in  whose 
custody  they  are  taken,  be  brought  before  some  justice  of  the  peace  \  to  the  end 
that,  upon  nirther  examination  of  the  fact,  the  goods  and  the  prisoner  may  be  dis- 
posed of  as  the  law  directs.  1  Chit.  Cr.  L.  65.  1  Conn.  40.  13  Mass.  286.  5  Met 
98.  5  Iredell  45. 

A  search-warrant  must  specify  the  place  to  be  searched,  as  well  as  the  particular 
person  to  be  taken.    1  Chit.  Cr.  L.  66.   Kirbj  213.  , 

With  riMtpect  to  the  mode  of  executing  this  warrant : — if  the  door  be  shut,  and, 
upon  demand,  not  opened,  it  may  be  broken  open ;  and  so  may  boxes,  after  the 
keys  have  been  demanded, — ^and  though  the  goods  be  not  found,  the  officer  will  be 
excused ;  though,  if  the  party  obtaining  the  warrant  acted  maliciously,  he  is  liable 
to  a  special  action  on  the  case,  but  not  to  an  action  of  trespass.  1  Chit.  Cr.  L.  66.* 
10  Johns.  263.   6  Blackf.  249. 

In  the  execution  of  criminal  process,  an  officer  may  break  open  the  doors  of  a 
house  in  the  night  time,  as  well  as  in  the  day  time,  after  demand  of  admittance  jand 
refusal    1  N.  H.  346.    1  Root  134.   Ibid.  83. 

To  the  validity  of  a  search-warrant,  description  of  place,  permm  and  things,  is 
requisite.   2  J.  J.  Marsh.  44. 

lY.  Form  of  a  ssarch-wabbant. 

COVNTT  OF  BLAIR,  ss. 

Th«  Commonwealth  of  Ponniylvania, 
To  the  Constable  of  E township,  in  the  said  county,  greeting: 

Wherbas,  information  and  complaint  have  this  day  been  made  to  J.  R,,  Esquire,  one 
of  our  justices  of  the  peace  in  and  for  the  said  county,  upon  the  [oath]  of  A.  B.,  that  the 
following  articles,  to  wit:  [here  insert  the  articUa  and  their  valuej]  were  lately  stolen  and 
carried  away  from  his  bouse,  and  that  there  is  just  cause  to  suspect  that  the  said  stolen 
goods,  or  some  part  thereof,  are  concealed  in  the  house  of  G.  D.,  of  the  said  township, 
^blacksmith.]  These  are  therefore  to  command  you  to  make  diligent  search,  in  the  day- 
time, in  the  house  of  the  said  0.  D.,  for  the  said  stolen  goods,  and  if  you  find  the  same, 
or  any  part  thereof,  that  then  yon  secure  the  said  stolen  ^oods,  and  bring  the  person  or 
persons  in  whose  custody  you  find  the  same,  before  our  said  justice,  to  be  examined  con** 
ceming  the  premises,  and  further  to  be  dealt  with  according  to  law. 

Witness  the  said  J.  R.,  Esouire,  at  £ township  aforesaid,  the  [first]  day  of  [May,] 

in  the  jear  of  our  Lord  one  thousand  eight  hundred  and  sixtj. 

J.  R.,  Justice  of  the  Peace,    [seal.] 


Digitized  by  VjOOQIC 


[  728] 

I.  ProTisioDs  of  the  Penal  Code.  IL  Judicial  deeisiosa. 

I.  Act  31  Maboh  1860.  Purd.  224. 

Seot.  41.  The  seduction  of  any  female  of  good  repute,  under  twentj-one  yean 
of  age^  with  illicit  connection  under  promise  of  marriage,  is  hereby  declared  to  be  a 
misdemeanor ;  and  any  person  who  snail  be  convicted  thereof,  shall  be  sentenced  to 
pay  a  fine  not  exceeding  five  thousand  dollars,  and  to  undergo  an  imprisoDment^ 
either  at  labor  by  separate  or  solitary  confinement,  or  imprisonment  without  hhotf 
not  exceeding  three  years,  or  both,  or  either,  at  the  discretion  of  the  eourt:  IVth 
videdf  That  the  promise  of  marriage  shall  not  be  deemed  established,  unless  the 
testimony  of  the  female  seduced  is  corroborated  by  other  evidenoe,  either  cireom- 
stantial  or  positive. 

II.  To  constitute  the  penal  offence  of  seduction,  there  must  be  illidt  oonnedzon, 
and  the  female  must  be  drawn  aside  from  the  path  of  virtue,  which  she  was  boo- 
estly  pursuing  at  the  time  the  defendant  approached  her.  4  P.  L.  J.  136.  Lewia^ 
Cr.  L.  51. 

But  a  single  error  on  the  part  of  the  female  will  not  place  her  beyond  the  pro- 
tection of  the  act,  if  she  has  repented  her  error,  and  is  walking  in  the  path  of  virtue, 
and  enjoying  the  esteem  of  her  acquaintance,  when  she  is  led  astray.  Ibid.  18 
Iowa  88. 

A  female  of  bad  reputation  at  the  time  the  defendant  obtained  connection  with 
her,  (whether  the  reputation  was  acquired  by  crime,  or  imprudence  only,)  is  not 
within  the  protection  of  the  act.     Ibid. 

It  must  appear,  to  the  satisfaction  of  the  jury^  that  the  seduction  was  accom- 
plished by  means  of  a  promise  of  marriage.  A  rule  has  been  established  in  civil 
cases,  which  authorizes  a  jury  to  infer  a  promise  of  marriage,  from  open,  long-oon- 
tinued,  particular  and  exclusive  attentions.     Ibid.     1  J.  318.     1  H.  331. 

A  conditional  promise  that  if  the  girl  would  permit  the  defendant  to  have  illicit 
intercourse  with  her,  he  would  marry  her.  is  sufficient  under  the  statute.  26  N. 
Y.203. 

Continued  attentions  to  a  female  for  several  months,  followed  by  an  improper 
intercourse,  is  sufficient  evidence  to  warrant  the  inference  of  seduction.  2  Wend^ 
459.  But  such  attentions  must  be  inconsistent  with  any  other  intent  than  that  of 
marriage.    2  Brewst.  489. 

In  an  action  for  the  seduction  of  a  daughter,  her  reputation  for  chastity  may  be 
impeached  by  general  reputation,  but  not  by  her  reputation  among  a  particular 
class  of  people.    2  Stew.  266. 

A  promise  to  marry,  a  request  and  a  refusal,  may  be  proved  by  circumstances, 
and  are  entirely  within  the  province  of  the  jury  to  determine.  3  Gilm.  202.  12 
H.  401. 

A  female  who  has  been  seduced,  and,  after  the  birth  of  a  child,  married  and 
deserted  by  her  seducer,  is  not  a  competent  witness  against  him,  on  an  indictment 
for  seduction.     1  Am.  L.  J.  551. 

Such  a  marriage,  although  after  seduction,  and  followed  by  immediate  desertioB 
4}y  the  husband,  is  a  defence  against  an  indictment  for  seduction,  under  the  act  of 
1843.  Ibid.  But  not  to  a  subsequent  action  for  damages  by  the  father  of  the 
female  seduced.     2  H.  282. 

A  confederacy  to  assist  a  female  infant  to  escape  from  her  father's  control,  with 
a  view  to  marry  her  against  his  will,  or  to  seduce  her,  is  indictable  at  common  lav. 
5W.  &S.461. 

On  an  indictment  for  seduction,  the  defendant  may  be  convicted  of  simple  forni- 
cation.    5  H.  126. 

A  minor  who  has  arrived  at  the  age  of  puberty  may  be  convicted  of  this  offence; 
it  is  not  necessary  that  the  promise  of  marriage  should  be  a  valid  one.  26  N.  !• 
204  o 
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Ths  owner  of  a  yessel  is  responsible  in  damages  for  any  injury  occasioned  to 
another  by  the  negligence  or  nnskilfal  management  of  his  ship,  althongh  she  was 
at  the  time  in  charge  of  a  pnblic  pilot  of  the  port.  4  D.  206. 

And  the  principle  aAo  the  assessment  of  damages  is  this,  as  in  other  cases  of  a 
similar  natare,  that  the  compensation  shoald  be  equivalent  to  the  injury.   4  D.  206. 

Not  only  the  ship's  husband,  but  all  the  real  owners  of  a  ship,  are  liable  for  work 
done  to  the  ship  after  their  interest  in  her  was  acquired.   1  D.  129. 

A  shipwright  has  a  lien  on  a  ship  for  repairs  in  port.    1  Pet.  Adm.  236. 

Workmen  and  material-men,  haying  a  lien  on  a  vessel  which  has  been  taken  in 
execution  and  sold  under  a  judgment  in  favor  of  the  United  States,  are  entitled  to 
payment  out  of  the  fund  in  preference  to  the  United  States.   1  Gilp.  1. 

The  master  of  a  ship  arriving  at  Philadelphia  from  a  foreign  port,  is  not  bound 
by  the  bill  of  lading  to  deliver  the  goods  to  the  consignee  personally.  The  liability 
of  a  ship-owner  ceases  when  the  goods  are  landed  at  the  usual  wharf.   1  R.  203. 

To  prove  property  in  a  vessel  or  cargo,  other  evidence  than  the  registry,  invoice, 
Ac.,  may  be  given ;  such  as  acts  of  ownership  and  the  like.   3  W.  0.  C.  209. 

The  landing  of  foreign  convicts  in  this  state,  is  made  a  penal  offence  by  the  act 
of  31st  March  1860.   Purd.  230. 


Act  81  March  1860.   Purd.  222. 

SsCT.  32.  If  any  person  shall  commit  sodomy  or  buggery,  he  shall  be  guilty  of 
felony,  and  on  conviction,  be  sentenced  to  pay  a  fine  not  exceeding  one  thousand 
joUars,  and  to  undergo  an  imprisonment,  by  separate  or  solitary  confinement  at 
labor,  -not  exceeding  ten  years. 

Sect.  33.  If  any  person  shall  unlawfully  and  maliciously  assault  another  with 
intent  to  commit  sodomy  or  buggery,  or  if  any  person  shall  wickedly  and  unlawfully 
lolieit  and  incite,  and  endeavor  to  persuade  another,  to  permit  and  suffer  such  per- 
ion  to  commit  sodomy  or  buggery  with  him,  such  person  shall  be  guilty  of  a  mis- 
iemeanor,  and  being  convicted  of  an  assault  with  the  intent  aforesaid,  or  of  so 
inciting  another  to  suffer  the  act  of  sodomy  or  buggery  to  be  committed  with  him, 
riudl  be  sentenced  to  pay  a  fine  not  exceeding  three  hundred  dollars,  and  undergo 
in  imprisonment,  by  separate  or  solitary  confinement  at  labor,  not  exceeding  three 
irears. 

Sbct.  92.  It  shall  not  be  necessaiy  in  any  case  of  rape,  sodomy  or  carnal  abuse 
[»f  a  female  child,  under  the  age  of  ten  years,  to  prove  the  actual  emission  of  seed, 
in  order  to  constitute  a  carnal  knowledge,  but  tbe  carnal  knowledge  shall  be  deemed 
MHnpl^te  npon  proof  of  penetration  only. 

By  tbe  act  of  1705,  a  conviction  of  this  offence,  by  a  married  person,  entitled 
he  party  injured  to  a  divorce.  Bradford's  Laws  (1714)  p.  41.  And  this  provision 
ioes  not  appear  to  have  been  supplied  by  any  subsequent  enactment. 
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AoT  15  Mabch  1863.  Purd  1312. 

Sect.  1.  All  stamp  duties  required  to  "be  paid  in  any  judicial  proceeding  wliaterer, 
sliall,  when  paid,  be  taxed  as  part  of  the  costs  in  the  preceding,  and  paid  bj  tiie 
party  required  to  pay  the  other  costs  thereof. 

Sect.  2.  In  all  cases  of  judicial  sales  made  by  any  sheriff,  coroner^  ezeeator, 
administrator,  guardian  or  other  trustee,  under  any  order  or  process  issued  oat  of  ^ 
any  court  of  this  commonwealth,  the  stamp  duties  required  to  be  paid  on  thft< 
deed  when  executed,  shall  be  taxed  with  the  other  costs  of  the  proceeding,  and  paiil 
out  of  the  proceeds  of  sale ;  and  the  same  rule  shall  prevail  in  sales  for  taxes,  hfii 
the  county  treasurer  or  other  officers :  Provided^  That  the  provisions  of  this  sectiot 
shall  only  apply  to  sales  made  after  the  first  day  of  April  1863. 

Sect.  3.  It  shall  be  the  duty  of  every  officer  authorized  to  enter  or  record  toy' 
instrument  required  by  the  laws  of  the  United  States  to  be  stamped,  to  enter  ot^ 
the  docket  or  record  that  the  same  was  duly  stamped  as  required  by  law,  whieHi 
shall  be  primd  facie  evidence  thereof,  and  in  certifying  a  copy  of  such  record  (ffi 
instrument,  to  certify  such  entry,  which  shall  have  the  same  force  and  effect  as 
original  entry. 

AoT  OF  Congress  30  June  1864.  2  Bright.  Dig.  371. 

Sect.  151.  There  shall  be  levied,  collected  and  paid,  for  and  in  respect  of  tlNH 
several  instruments,  matters  and  things  mentioned  and  described  in  the  schednb; 
(marked  B)  hereunto  annexed,  or  for  or  in  respect  of  the  vellum,  parchment  of' 
paper  upon  which  such  instruments,  matters  or  things,  or  any  of  them,  shall  bo 
written  or  printed,  by  any  person  or  persons  or  party  who  shall  make,  sign  or  is5a» 
the  same,  or  for  whose  use  or  benefit  the  same  shall  be  made,  signed  or  is8Qed.(a) 
the  several  duties  or  sums  of  money  set  down  in  figures  against  the  same  respe»> 
tively,  or  otherwise  specified  or  set  forth  in  the  said  schedule. 

Sect.  152.  It  shall  not  be  lawful  to  record  any  instrument,  document  or  paper 
required  by  law  to  be  stamped,  unless  a  stamp  or  stamps  of  the  proper  amount  sh&l 
have  been  affixed,(5)  and  cancelled  in  the  manner  required  by  law ;  and  the  reeorl 
of  any  such  instrument,(c)  upon  which  the  proper  stamp  or  stamps  aforesaid  shaK 
not  have  been  affixed  and  cancelled  as  aforesaid,  shall  be  utterly  void,  and  shall  nol 
be  used  in  evidence. (cQ 

Sect.  153.  No  instrument,  document,  writing  or  paper  of  any  deseriptioii 
required  by  law  to  be  stamped,  shall  be  deemed  or  held  invalid  and  of  no  effect  ftr 
the  want  of  the  particular  kind  or  description  of  stamp  designated  for  and  denotmg 
the  duty  charged  on  any  such  instrument,  document,  writing  or  paper,  provided  i 
legal  stamp  or  stamps,  denoting  a  duty  of  equal  amount,  shall  have  been  duly 
affixed  and  used  thereon. 

Sect.  154.  All  o^cial  instruments,  documents  and  papers  issued  by  the  offioat 
of  the  United  States  government,  or  by  the  officers  of  any  state,  county,  town  or: 
other  municipal  corporation,  shall  be  and  hereby  are  exempt  from  taxation :  iV»» ; 
vided,  That  it  is  the  intent  hereby  to  exempt  from  liability  to  taxation  such  6ta(% . 
county,  town  or  other  municipal  corporation,  in  the  exercise  only  of  functions  strietlf 
belonging  to  them  in  their  ordinary  governmental  and  municipal  capacity.(^ 

Sect.  155.  If  any  person  shall  forge  or  counterfeit,  or  cause  or  procure  to  iM 
forged  or  counterfeited,  any  stamp,  die,  plate  or  other  instrument,  or  any  pari  of 

(a)  An  agent  authorised  to  enter  into  a  dental,  no  additional  stamp  in  respect  to  tkett 
contract,   is  empowered  to  affix  the  proper    will  be  required.     3  Taunt.  SS2, 


stamps.     Cedar  Rapids  and  St.  Paul  Railroad        (c)  This  section  has  no  application  to 

Co.  V.  Stewart,  25  Iowa.     '  and  bills.     13   Pitts.  L.  J.  280;  3  Int.  BJ 

(6)  The  appropriate  stamp  for  any  instru-  Rec.  31. 
ment  must  be  ascertained  by  considering  its         (d)  So  amended  by  act  13  Julj  1866.    U 

leading  character  and  legal  operation  ;  and  if  Stat.  141.  C^  nnn\f 

other  matters  are  e.-nbraced,  accessory  or  inci-  Digitized  by  N^UUglL 
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aaj  stamp,  die,  plate  or  other  instnunent,  which  shall  have  been  provided,  or  ma;^ 
hereafter  be  provided,  made  or  used  in  pursuance  of  this  act,  or  shall  forge, 
counterfeit  or  re^mble,  or  cause  or  procure  to  be  forged,  counterfeited  or  resembled, 
the  impression  or  any  part  of.  the  impression,  of  any  such  stamp,  die,  plate  or  other 
iosbrament,  as  aforesaid,  upon  any  vellum,  parchment  or  paper,  or  shall  stamp  or 
mark,  or  cause  or  procure  to  be  stamped  or  marked,  any  vellum,  parchment  or 
paper,  with  any  such  forged  or  counterfeited  stamp,  die,  plate  or  other  instrument, 
or  part  of  any  stamp,  die,  plate  or  other  instrument,  as  aforesaid,  with  intent  to 
de&aad  the  United  States  of  any  of  the  taxes  hereby  imposed,  or  any  part  thereof; 
or  if  aoj  person  shall  utter  or  sell  or  expose  to  sale,  any  vellum,  parchment,  paper, 
article  or  thing,  having  thereupon  the  impression  of  any  such  counterfeited  stamp, 
die,  plate  or  other  instrument,  or  any  part  of  any  stamp,  die,  plate  or  other  instru- 
ment, or  any  such  forged,  counterfeited  or  resembled  impression,  or  part  of  impres- 
sion, as  aforesaid,  knowing  the  same  to  be  forged,  counterfeited  or  resembled ;  oi 
if  any  person  shall  knowingly  use  or  permit  the  use  of  any  stamp,  die,  plate  oi 
other  instrument,  which  shall  have  been  so  provided,  made  or  used,  as  aforesaid, 
with  intent  to  defraud  the  United  States ;  or  if  any  person  shall  fraudulentlyvcut, 
tear  or  remove,  or  cause  or  procure  to  be  cut,  torn  or  removed,  the  impression  of  any 
stamp,  die,  plate  or  other  instrument,  which  shall  have  been  provided,  made  or 
used,  in  pursuance  of  this  act,  from  any  vellum,  parchment  or  paper,  or  any  instru- 
ment or  writing  charged  or  chargeable  with  any  of  the  taxes  imposed  by  law ; 
or  if  any  person  shall  fraudulently  use,  join,  fix  or  place,  or  cause  to  be  used, 
joined,  fixed  or  placed  to,  with  or  upon  any  vellum,  parchment,  paper  or  any  instru- 
ment or  writing  charged  or  chareeable  with  any  of  the  taxes  hereby  imposed,  any 
adh^ire  stamp,  or  the  impression  of  any  stamp,  die,  plate  or  other  instrument, 
which  shall  have  been  provided,  made  or  used  in  pursuance  of  law,  and  which  shall 
have  been  cut,  torn  or  removed  from  any  other  vellum,  parchment  or  paper,  or  any 
instrument  or  writing  charged  or  chargeable  with  any  of  the  taxes  imposed  by  law ; 
or  if  any  person  .shall  wilfully  remove  or  cause  to  be  removed,  alter  or  cause  to  be 
altered,  the  cancelling  or  defacing  marks  on  any  adhesive  stamp,  with  intent  to  use 
the  same,  or  to  cause  the  use  of  the  same,  after  it  shall  have  been  once  used,  or 
shall  knowingly  or  wilfully  sell  or  buy  such  washed  or  restored  stamps,  or  offer  the 
same  for  sale,  or  give  or  expose  the  same  to  any  person  for  use,  or  knowingly  use 
the  same,  or  prepare  the  same  with  intent  for  the  further  use  thereof;  or  if  any 
person  shall  knowingly  and  without  lawful  excuse  (the  proof  whereof  shall  lie  on 
the  person  accused)  have  in  his  possession  any  washed,  restored  or  altered  stamps, 
which  have  been  removed  from  any  vellum,  parchment,  paper,  instrument  or  writing ; 
then  and  in  every  such  case,  every  person  so  offending,  and  every  person  knowingly 
and  wilfully  aiding,  abetting  or  assisting  in  committing  any  such  offence  as  afore- 
said, shall,  on  conviction  thereof,  forfeit  the  said  counterfeit  stamps  and  the  articles 
upon  which  they  are  placed,  and  be  punished  by  fine  not  exceeding  one  thousand 
dollars,  or  by  imprisonment  an3  confinement  to  hard  labor  not  exceeding  five  years, 
or  both,  at  the  discretion  of  the  court  (a) 

Sect.  156.  In  any  and  all  cases  where  an  adhesive  stamp  shall  be  used  for 
denoting  any  duty  imposed  by  this  act,  except  as  hereinafter  provided,  the  person 
using  or  affixing  the  same  shall  write  thereupon  the  initials  of  his  name,  and  the 
date  upon  which  the  same  shall  be  attached  or  used,  so  that  the  same  may  not 
again  be  used.(6)  And  if  any  person  shall  fraudulently  make  use  of  an  adhesive 
stamp  to  denote  any  duty  imposed  by  this  act,  without  so  effectually  cancelling  and 
obliterating  such  stamp,  except  as  before  mentioned,  he,  she  or  they  shall  forfeit  the 
sum  of  fifty  dollars. 

Sect.  157.  The  commissioner  of  internal  revenue  be  and  he  is  hereby  authorized 
to  prescribe  such  method  for  the  cancellation  of  stamps,  as  substitute  for  or  in 
addition  to  the  method  now  prescribed  by  law,  as  he  may  deem  expedient  and 
effectual ;  and  he  is  further  authorized,  in  his  discretion,  to  make  the  application  of 
such  method  imperative  ^  *  upon  stamps  of  a  nominal  value  exceeding  twenty-five 
cents  each. 

(a)  So  amended  by  act  19  Jalj  1866.  14  avoid  the  instrument.  13  Pitts.  L.  J.  SSO. 
Stat.  141.  3  Int.  R.  Rec.  31.    10  Allen  850^  y 

(d)  The  want  of    cancellation   does  not  Digitized  by  vjOOQ IC 
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Sect.  158.  Any  person  or  persons  who  shall  make,  sign  or  issne,  or  who  $hM 
cause  to  be  made,  signed  or  issued,  any  instrument,  document  or  paper  of  aoj  kiiifl 
or  description  whatsoever,  or  shall  accept,  negotiate  or  pay,  or  causa  to  be  accepted 
negotiated  or  paid,  any  bill  of  exchange,  dnh  or  order,  or  promiasoiy  note  for  tkl 
payment  of  money,  without  the  same  being  duly  stamped,  or  having  thereupon 
adhesive  stamp  for  denoting  the  tax  chargeable  thereon,  and  cancelled  in  the  mi 
ner  required  by  law,  with  intent  to  evade  the  provisions  of  this  act,  shall,  for  e?( 
such  offeqoe,  forfeit  the  sum  of  fifty  dollars  (a)  and  such  instrument,  docameDttf 
paper,  bill,  draft,  order  or  note,  not  being  stamped  according  to  law,  shall  be  de^agi 
invalid  and  of  no  effect :  (h)  Provided^  That  the  title  of  a  purchaser  of  bud  M 
deed  duly  stamped,  shall  not  be  defeated  or  affected  by  the  want  of  a  proper  staa 
on  any  deed  conveying  said  land  by  any  person  from,  through  or  under  whom  h 
grantor  claims  or  holds  title  :  And  provided  Juriher^  That  hereafter,  ia  all 
where  the  party  has  not  affixed  to  any  instrument  the  stamp  required  by  law  thi 
at  the  time  of  making  or  issuing  the  said  ixifitrument,(c)  and  he  or  they,  or 
party  having  an  interest  therein,  shall  be  subsequently  desirous  of  affixing  su 
stamp  to  said  instrument,  or  if  said  instrument  be  lost,  to  a  copy  thereof,  he  or  thfl 
shall  appear  before  the  collector  of  the  revenue  of  the  proper  district,  who 
upon  the  payment  of  the  p^ce  of  the  proper  stamp  required  by  law,  and  of  a  ] 
«f  fift^  dollars,  and  where  the  whole  amount  of  the  tax  denoted  by  the 
required  shall  exceed  the  sum  oi  fifty  dollars,  on  payment  also  of  interest,  at 
rate  of  six  per  centum  on  said  tax  from  the  day  on  which  such  stamp  oo^ 
to  have  been  affixed,  affix  the  proper  stamp  to  such  instrument  or  copy,  a 
note  upon  the  margin  thereof  the  date  of  his  so  doing,  and  the  fact  that  n 
penalty  has  been  paid ;  and  the  same  shall  thereupon  be  deemed  and  held  to  U 
valid,  to  all  intents  and  purposes,  as  if  stamped  when  made  or  issued :  (d)  Andfii 
vided  further f  That  where  it  shall  appear  to  said  collector,  upon  oath  or  othemii 
to  his  satisfaction,(e)  that  any  such  instrument  has  not  been  duly  stamped  at  ik 
time  of  making  or  issuing  the  same,  by  reason  of  accident,  mistake,  iaadveiteHi 
or  urgent  necessity,  and  without  any  wilful  design  to  defraud  the  United  State* 
the  stamp,  or  to  evade  or  deky  the  payment  thereof,  then  and  in  such  ease,  if 
instrument,  or,  if  the  original  be  lost,  a  copy  thereof  duly  certified  by  the  ol 
having  charge  of  any  records  in  which  such  original  is  required  to  be  recorded, 
otherwise  duly  proven  to  the  satiafiiction  of  the  collector,  shall,  within  tw^ 
calendar  months  after  the  first  day  of  August  1866,  or  within  twelve 


months  after  the  making  or  issuing  thereof,  be  brought  to  the  said  collector  I 
revenue  to  be  stamped^  and  the  stamp  tax  chargeable  thereon  shall  be  paid,it8li 
be  lawful  for  the  said  collector  to  remit  the  penalty  aforesaid,  and  to  cause  n 
instrument  to  be  duly  stamped.(^)    And  when  the  original  instrument,  or  a  oa 
fied  or^  duly  proved  copy  thereof^  as  aforesaid,  duly  stamped  so  as  to  entitle  1 
same  to  be  recorded,  shall  be  presented  to  the  clerk,  regist^,  recorder  or  oti 
officer  having  charge  of  the  original  record,  it  shall  l>e  lawful  for  such  officer,  a| 
the  payment  of  the  fee  legally  chargeable  for  the  recording  thereof,  tor  make  a  a 
record  thereof,  or  to  note  upon  the  original  record  the  fiut  that  the  error  or  on 
sion  in  the  stamping  of  said  original  instrument  has  been  corrected  pursuant 
law ;  and  the  original  instrument  or  such  certified  copy,  or  the  record  thereof,  m 
be  used  in  all  courts  and  places,  in  the  same  manner  and  with  like  effect  as  if  t 
instrument  had  been  originally  stamped :  And  provided  Jvrther,  That  in  all  m 
where  the  party  has  not  a&xed  the  stamp  required  by  law  upon  any  insa 
made,  signed  or  issued,  at  a  time  when  and  at  a  place  where  no  colIectioD 
was  established,  it  shall  be  lawfiil  for  him  or  them,  or  any  partv  having]  ao  ini 
therein,  to  affix  the  proper  stamp  thereto,  or  if  the  original  be  lost^  to  a 

(a)  The  offence  of  issuing  an  nnstaraped  evidence.    6  P.  F.  Sm.  424. 
note  is  punishable  by  indictment.  26  Law  Rep.        (c)  See  IS  Mich.  214. 
22.     16  Am.  L.  R.  757.     9  Int.  R.  Rec.  186.        (d)  See  27  Leg.  Int.  lOS. 

(6)  No  instrument  is  rendered  void,  by  the        (e)  The  collector  is  the  exdnsiTe  jirfp* 

omission  of  a  stamp,  unless  done  *'  with  intent  the  intent  with  which  the  stamp  vas  o  '"^ 

to  evade  the  provisions  of  the  act."     13  Pitts.  13  Pitu.  L.  J.  280.    3  Int.  R.  Bee.  31 
L.  J.  280.     3  Int.  R.  Rec.  SI.    55  Maine  145.        (g)  When  this  is  done,  the  initrai 

The  act  does  not  render  an  unstamped  deed  valid.     13  Pitts.  L.  J.  280.    3  Int.  &• 

absolutely  inoperative,  except  as  a  matter  of  31.    27  Md.  14.  ^ 
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ttoeof ;  and  the  instrument  or  copy  to  which  the  proper  stamp  has  been  thus 
iftxed  prior  to  the  first  day  of  January  1867,  and  the  record  thereof,  shall  be  as 
vafid,  to  all  intents  and  purposes,  as  if  stamped  by  the  collector  in  the  manner 
boeinbefbre  provided,  (a)  But  no  right  acquired  in  good  faith,  before  the  stamp- 
ing of  sach  instrument  or  copy  thereof,  and  the  recording  thereof,  as  herein  pro- 
Tided,  if  such  record  be  required  by  law,  shall  in  any  manner  be  affected  by  such 
damping  as  aforesaid.  (5) 

Scot.  1^9.  The  acceptor  or  acceptors  of  any  bill  of  exchange  or  order  for  the 
payment  of  any  sum  of  money,  drawn  or  purporting  to  be  drawn  in  any  foreign 
eoonUy,  but  payable  in  the  United  States,  shall,  before  paying  or  accepting  the 
game,  place  thereupon  a  stamp,  indicating  the  duty  upon  the  same  as  the  law 
requires  for  inland  bills  of  exchange  or  promissory  notes,  and  no  bill  of  exchange 
ihall  be  paid  or  negotiated  without  such  stamp ;  and  if  any  person  shall  pay  or 
negotiate,  or  offer  in  payment,  or  receive  or  take  in  payment  any  such  draft  or 
grder,  the  person  or  persons  so  offending  shall  forfeit  Uie  sum  of  two  hundred 
dollars. 

SscT.  160.  No  stamp  duty  shall  be  required  on  powers  of  attorney  or  any  other 
paper  relating  to  applications  for  bounties,  arrearages  of  pay  or  pensions,  or  to  the 
leeeipt  thereof,  from  time  to  time,  or  upon  tickets  or  contracts  of  insurance,  when 
limited  to  "  accidental"  (c)  injury  to  persons  *  ^ ;  nor  on  certificate  of  the  mea- 
mement  or  weight  of  animals,  wood,  coal  or  "  hay '/'  (c)  nor  on  deposit  notes  to 
Bmtual  insurance  companies  for  insurance,  upon  which  policies  subject  to  stamp 
duties  have  been  or  are  to  be  issued ;  nor  on  any  certificate  of  the  record  of  a  deed 
or  other  instrument  in  writing,  or  of  the  acknowledgment  or  proof  thereof  by  attest- 
ing witnesses ;  nor  to  any  indorsement  of  a  negotiable  instrument ;  nor  on  any  war- 
rant of  attorney  accompanying  a  bond  or  note,  when  such  bond  or  note  shall  have 
afixed  thereto  the  stamp  or  stamps  denoting  the  duty  required ;  and  whenever  any 
bond  or  note  shall  be  secured  by  a  mortgage,  but  one  stamp  shall  be  required  to  be 
placed  on  such  papers :  Provided,  That  the  stamp  duty  placed  thereon  shall  be  the 
n^heat  rate  required  for  said  instruments,  or  either  of  them. 

Sect.  162.  It  shall  be  lawful  for  any  person  to  present  to  the  collector  of  the 
dktrict,  subject  to  the  rules  and  regulations  of  the  commissioner  of  internal  revenue, 
any  instrument  not  previously  issued  or  used,  and  require  his  opinion  whether  or 
not  the  same  is  chargeable  with  any  stamp  duty ;  and  if  the  said  collector  shall  be 
of  opinion  that  such  instrument  is  chargeable  with  any  stamp  duty,  he  shall,  upon 
the  payment  therefor,  affix  and  cancel  the  proper  stamp ;  and  if  of  the  opinion  that 
soch  instrument  is  not  chargeable  with  any  stamp  duty,  or  is  chargeable  only  with 
Uie  duty  by  him  designated,  he  is  hereby  required  to  impress  thereon  a  particular 
stamp,  to  be  provided  for  that  purpose,  with  such  words  or  device  thereon  as  he 
shall  judge  proper,  which  shall  denote  that  such  instrument  is  not  chargeable  with 
toy  stamp  duty,  or  is  chargeable  only  with  the  duty  denoted  by  the  stamp  affixed ; 
and  every  such  instrument  upon  which  the  said  stamp  shall  be  impressed,  shall  be 
deemed  to  bb  not  chargeable,  or  to  be  chargeable  only  with  the  duty  denoted  by 
the  stamp  so  affixed,  and  shall  be  received  in  evidence  in  all  courts  of  law  or  equity, 
notwithstanding  any  objections  made  to  the  same  by  reason  of  it  being  unstamped, 
or  of  it  being  insufficiently  stamped. 

Sect.  163.  No  deed,  instrument,  document,  writing  or  paper  required  by  law  to 
be  stamped,  which  has  been  signed  or  issued  without  being  duly  stamped,  or  with 
a  deficient  stamp,  nor  any  copy  thereof,  shall  be  recorded,  or  admitted  or  used  as 
evidence  in  any  court,(c^)  until  a  legal  stamp  or  stamps,  denoting  the  amount  of  tax, 
shall  have  been  affixed  thereto,  as  prescribed  by  law :  Provided,  That  any  power  of 
attorney,  conveyance  or  document  of  any  kind,  made  or  purporting  to  be  made  in 
any  foreign  country,  to  be  used  in  the  United  States,  shall  ^y  the  same  tax  as  is 
required  by  law  on  similar  instruments  or  documents  when  made  or  issued  in  the 
• 
(ti>  See  27  Md.  354.  97  Mass.  458.    9  Int.  R.  Rec.  129.    S  Ch. 

(by  So  amended  by  act  19  Jnly  1866.     14    Leg.  N.  286.    3  Am.  L.  T.  Rep.  32.    Con- 
Slat.  142.  gress  has  no  power  to  establish  rales  of  eri- 
(e)  So  amended  by  act  3  March  1865.    18    dence  for  the  state  courts.     15  Pitts.  L.  J.  61. 
Stat.  482.  See  34  Cal.  167.     47  Barb.  187.     53  Barb, 
(cf)  This  does  not  include  the  state  oourtt.    385.  ^ 
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United  States ;  and  the  party  to  whom  the  same  is  issued,  or  by  whom  it  is  to  be 
used,  shall,  before  using  the  same,  affix  thereon  the  stamp  or  stamps  indicating  the 
tax  required. (a) 

SCHKDULI  6.  Duty. 

DoOt-CXs. 

Agreement  or  oontraot,(ft)  other  than  '*  domestic  and  inland  bills  of  lading 
and"  (c)  those  specified  in  this  schedule ;  anv  appraisement  of  yalue  or 
damage,  or  for  any  other  purpose ;  for  every  sheet  or  piece  of  paper  upon 
which  either  of  the  same  shall  be  written,  five  cents      ....  5 

Provided^  That  if  more  than  one  appraisement,  agreement  or  contract  shall 
be  written  upon  one  sheet  or  piece  of  paper,  five  cents  for  each  and  every 
additional  appraisement,  agreement  or  contract. 

Bank  check,  draft  or  order  for  the  payment  of  any  sum  of  money  whatsoever, 
drawn  upon  any  bank,  banker  or  trust  company,  or  for  any  sum  exceed- 
ing ten  dollars,  drawn  upon  any  other  person  or  persons,  companies  or 
corporations,  at  sight  or  on  demand,  two  cents 2 

Bill  of  exchange  (inland),  draft,  or  order  for  the  payment  of  any  sum  of 
money  not  exceeding  one  hundred  dollars,  otherwise  than  at  sight  or  on 
demand,  or  any  promissory  note  (except  bank  notes  issued  for  ctroulation, 
and  checks  made  and  intended  to  be  forthwith  presented,  and  which  shall 
be  presented  to  a  bank  or  banker  for  payment),  or  any  memorandum, 
check,  receipt  or  other  written  or  printed  evidence  of  an  amount  of  money 
to  be  paid  on  demand,  or  at  a  time  designated,  for  a  sum  not  exceeding 
oue  hundred  dollar8,(£?)  five  cents 5 

And  fot  every  additional  hundred  dollars  or  fractional  part  thereof,  in  excess 

of  one  hundred  dollars,  five  cents 5 

Bill  of  exchange  (foreign),  or  letter  of  credit,  drawn  in,  but  payable  out  of 
the  United  States,  if  drawn  singly,  or  otherwise  than  in  a  set  of  three  or 
more,  according  to  the  custom  of  merchants  and  bankers,  shall  pay  the 
same  rates  of  duty  as  inland  bills  of  exchange  or  promissory  notes. 

If  drawn  in  sets  of  three  or  more :  for  every  bill,  of  each  set,  where  the 
sum  made  payable  shall  not  exceed  one  hundred  dollars,  or  the  equivalent 
thereof  in  any  foreign  currency  in  which  such  bills  may  be  expressed, 
according  to  dbe  standard  of  value  fixed  by  the  United  States,  two  cents  2 

And  for  every  additional  hundred  dollars,  or  fractional  part  thereof,  in 

excess  of  one  hundred  dollars,  two  cents 2 

Bill  of  lading  or  receipt  (other  than  charter-party),  for  any  goods,  mer- 
chandise or  effects,  to  be  exported  from  a  port  or  place  in  the  United 
States  to  any  foreign  port  or  place,  ten  cents 10 

Bill  of  sale  by  which  any  ship  or  vessel  or  any  part  thereof,  shall  be  con- 
veyed to  or  vested  in  any  other  person  or  persons,  when  the  consideration 
shall  not  exceed  five  hundred  dollars,  fifty  cents 50 

Exceeding  five  hundred  dollars  and  not  exceeding  one  thousand  dollars,  one 

dollar 1  00 

Exceeding  one  thousand  dollars,  for  every  additional  amount  of  five  hundred 
dollars  or  fractional  part  thereof,  fifty  cents 50 

Bond  for  indemnifying  any  person  for  the  payment  of  any  sum  of  money, 
where  the  money  ultimately  recoverable  tnereupon  is  one  thousand  dol- 
lars or  less,  fifty  cents 50 

Where  the  money  ultimately  recoverable  thereupon  exceeds  one  thousand 
dollars,  for  every  additional  one  thousand  dollars,  or  fractional  part  thereof, 
in  excess  of  one  thousand  dollars,  fifty  cents 50 

(a)  So  amended  bj  act  13  Jaly  1866.     14        (c)  So  amended  by  act  IS  Jnly  1866.    14 

Stat.  143.  Stat.  145.     Receipts  for  goods  deliTered  to  a 

(6)  A  letter  in  the  nature  of  a  snbetantial  common  carrier  for  transportation,  aae  not 

instrument,  cannot  be  used  to  evade  the  stamp  subject  to  a  stamp  duty.  16  Am.  L.  R.  757.  51 

law.     7  P.  F.  Sm.  98.     Where  an  agreement  Barb.  69. 

is  made  in  duplicate,  and  only  one  of  them  is        (<0  The  act  13  July  1870,  repeals  the  tax 

stamped,  it  is  a  binding  contract  between  the  on  promissory  notes  for  sums  leas  than  #100. 

parties.     22  Iowa  40.  C^  r^, 
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Bond  for  the  due  execution  or  performance  of  the  duties  of  any  office,  one 
dollar. 1  00 

Bond  of  any  description,  other  than  such  as  may  he  required  in  legal  pro- 
eeedings,  or  used  in  connection  with  mortgage  deeds,  and  not  otherwise 
chargCMi  in  this  schedule,  twenty-five  cents 25 

Certificate  of  stock  in  any  incorporated  company,  twenty-five  cents  .         25 

Certificate  of  profits,  or  any  certificate  or  memorandum  showing  an  interest 
in  the  property  or  accumulations  of  any  incorporated  company,  if  for  a 
sum  not  less  than  ten  dollars  and  not  exceeding  tifly  dollars,  ten  cents  10 

Exceeding  fifty  dollars  and  not  exceeding  one  thousand  dollars,  twenty-five 
cents 25 

Exceeding  one  thousand  dollars,  for  every  additional  one  thousand  dollars 
or  fractional  part  thereof,  twenty-five  cants 25 

Certificate. — Any  certificate  of  diunage  or  otherwise,  and  all  other  certifi- 
cates or  documents  issued  hy  any  port  warden,  marine  surveyor  or  other 
person  actine  as  such,  twenty-five  cents 25 

Catificate  of  deposit  of  any  sum  of  money  in  any  bank  or  trust  company 
or  any  banker  or  person  acting  as  such — 

If  for  a  sum  not  exceeding  one  hundred  dollars,  two  cents        ...  2 

For  a  sum  exceeding  one  hundred  dollars,  five  cents  ....  5 

Certificate  of  any  other  description  than  those  specified,  (a)  five  cents        .  5 

Charter-party.— ^/ontract  or  agreement  for  the  charter  of  any  ship  or  vessel, 
or  steamer,  or  any  letter,  memorandum  or  other  writing  betwesB  tfaa 
captain,  master  or  owner,  or  person  acting  as  agent  of  any  ship  or  vessel, 
or  steamer,  and  any  other  person  or  persons  for  or  relating  to  the  charter 
of  such  ship  or  vessel,  or  steamer,  or  any  renewal  or  transfer  thereof,  if  the 
roistered  tonnage  of  such  ship  or  vessel  or  steamer  does  not  exceed  one 
hundred  and  fifty  tons,  one  dollar  .         .         .         .        .         .         .     1  00 

Exceeding  one  hundred  and  fifty  tons,  and  not  exceeding  three  hundred 
tons,  three  dollars         .         .        . 3  00 

Exceeding  three  hundred  tons,  and  not  exceeding  six  hundred  tons,  five 
dollars 5  00 

Exceeding  six  hundred  tons,  ten  dollars 10  00 

Contract. — Broker's  note,  or  memorandum  of  sale  of  any  goods  or  mer- 
chandise, *  ♦  exchange,  *  *  real  estate,  or  property  of  any  kind  o» 
description,  issued  by  brokers  or  persons  acting  as  such,  for  each  note  or 
memorandum  of  sale,  ten  cents 10 

Bill  or  memorandum  of  the  sale,  or  contract  for  the  sale  of  stocks,  bonds, 
gold  or  silver  bullion,  coin,  promissory  notes  or  other  securiUes,  shall  pay 
a  stamp  tax  at  the  rate  provided  in  section  99.(6) 

C!onveyance. — Deed,  instrument  or  writing,  whereby  anv  lands,  tenements 
or  other  realty  sold,  shall  be  granted,  assigned,  trans&rred  or  otherwise 
eonveyed  to,  or  vested  in  the  purchaser  or  purchasers,(c)  or  any  other 
person  or  persons  by  his,  her  or  their  direction, (c?)  when  the  considera- 
tion or  value  (e)  does  not  exceed  five  hundred  dolkrs,  fifty  cents     .        .        50 

When  the  consideration  exceeds  five  hundred  dollars,  and  aoes  not  exceed 
one  thousand  dollars,  one  dollar 1  00 

And  for  every  additional  five  hundred  dollars,  or  fractional  part  thereof,  in 
excess  of  one  thousand  dollars,  fifty  cents 50 

Entry  of  any  goods,  wares  or  merchandise  at  any  custom-house,  either  for 
consumption  or  warehousing,  not  exceeding  one  hundred  dollars  in  value, 
twenty-five  cents 25 

Exceeding  one  hundred  dollars,  and  not  exceeding  five  hundred  dollars  in 
value,  fifty  cents 50 

(a)  This  does  not  include  the  certificate  of  a        («)  A  declaration  of  tnut  does  not  require  a 

magistrate,  attesting  his  record  of  a  conTiction  stamp,  as  a  conveyance.    4  Ner.  473. 
in  a  criminal  case,  on  appeal.    9  Allen  487.        (d)  The  grantor  is  liable  for  the  cost  of  the 

Ibid.  355.  stamps  on  the  conveyance.     12  Wr.  463. 

(5)  So  amended  by  act  13  July  1866.     14        (c)  See  26  Law  Rep.  485.^  ^  Clooalp 
Slat.  145.     See  2  Bright.  Dig.  279.  ''         d  by  ^OUglL 
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Exceeding  fire  hundred  dollars  in  value,  one  dollar  .         .         .         .     1  00 

Entry  for  the  withdrawal  of  any  goods  or  merchandise  from  bonded  ware- 
house, fifty  cents 50 

Insurance  (Life). — Pcrfioy  of  insurance  or  other  instrument,  by  whatever 
name  the  same  shall  be  called,  whereby  any  insurance  shall  be  made  Upon 
any  life  or  lives — 

When  the  amount  insured  shall  not  exceed  one  thousand  dollars,  twenty- 
five  cents     21 

Exceeding  one  thousand  dollars  and  not  exceeding  five  thousand  dolkrs, 
fifty  cents  50 

Exceeding  five  thousand  dollars,  one  dollar I  00 

Insurance  (marinCi  inland  and  fire). — Each  policy  of  insurance  or  other 
instrument,  by  whatever  name  the  same  shall  be  called,  by  which  insur- 
ance shall  be  made  or  renewed  upon  property  of  any  description,  whether 
against  perils  by  the  sea  or  by  fire,  or  other  peril  of  any  kind,  made  by 
any  insurance  company,  or  its  agents,  or  by  any  other  company  or  pereon, 
the  premium  upon  which  does  not  exceed  ten  dollars,  ten  cents       .  10 

Exceeding  ten,  and  not  exceeding  fifty  dollars,  twenty-five  cents         .         .       2^ 

Exceeding  fifty  doHars,  fifty  cents 50 

Lease,  i^eement,  memorandum  or  contract  for  the  hire,  use  or  rent  of  any 
land,  tenement  or  portion  thereof,  where  the  rent  or  rental  value  is  three 
hundred  dollars  per  annum  or  les^,  fifty  cents 50 

Where  the  rent  or  rental  value  exceeds  the  sum  of  three  hundred  dollars 
per  annum,  for  each  additional  two  hundred  dollars,  or  fractional  part 
thereof,  in  excess  of  three  hundred  dollars,  fifty  cents    ....       50 

Manifest  for  custom-house  entry,  or  clearance  of  the  cargo  of  any  ship, 
vessel  or  steamer  for  a  foreign  port — 

I£  the  registered  tonnage  of  such  ship,  vessel  or  steamer  does  not  exceed 
three  hundred  tons,  one  dollar I  00 

Exceeding  three  hundred  tons  and  not  exceeding  six  hundred  tons,  three 
dollars         .         .         .    - &  00 

Exceeding  six  hundred  tons,  five  dollars 5  00 

Mortgage  of  lands,  estate  or  property,  real  or  personal,  heritable  or  movable, 
whatsoever,  where  the  same  shall  be  made  as  security  for  the  payment  of 
any  definite  and  certain  sum  of  money,  lent  at  the  time  or  previously  due 
and  owing,  or  forborne  to  be  paid,  being  payable ;  also  any  conveyance  of 
any  lands,  estate  or  property  whatsoever,  in  trust,  to  be  sold  or  otherwise 
converted  into  money,  which  shall  be  intended  only  as  security,  and  shall 
be  redeemable  before  the  sale  or  other  disposal  thereof,  either  by  express 
stipulation  or  otherwise ;  or  any  pei^nal  bond  given  as  security  for  the 
payment  of  any  definite  or  certain  sum  of  money,  exceeding  one  hundred 
dollars,  and  not  exceeding  five  hundred  dollars,  fifty  cents       ...       50 

Exceeding  five  hundred  dollars  and  not  exceeding  one  thousand  dollan,  one 
dollar .         .        .100 

And  for  every  additional  five  hundred  dollars,  or  fhictional  part  thereof,  in 
excess  of  one  thousand  dollars,  fifty  cents 50 

Upon  every  assignment  or  transfer  of  a  mortgage,  the  same  stamp  tax 
upon  the  amount  remaining  unpaid  thereon,  as  is  herein  imposed  upon  a 
mortgage  for  the  same  amount. (cr) 

Provided,  That  upon  each  and  every  assignment  or  transfer  of  a  *  *  policy 
of  insurance,  or  the  renewal  or  continuance  of  any  agreement,  contract 
or  charter,  by  letter  or  otherwise,  a  stamp  duty  shall  be  required  and 
paid  equal  to  that  imposed  on  the  original  instrument :  And  provided 
further,  That  upon  each  and  every  assignment  of  any  lease,  a  stamp  duty 
shall  be  required  and  paid  equal  U^  that  imposed  on  the  original  instro- 
ment,  increased  by  a  stamp  duty  on  the  consideration  or  value  of  the 

(a)  So  amended  bj  act  13  July  1866.  14  fer  or  assignment  of  a  mortgage  when  the  la- 
8tat.  144.  The  act  of  13  Jaly  1870  provides  strument  it  secures  has  been  oneednlj  stamped, 
that  no  stamp  shall  be  required  upon  the  trans-  -  (j> 
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lignment,  equal  to  that  imposed  upon  the  conveyance  of  land  for  similar 
consideration  or  value. (a) 

Paasage  tioket,  by  any  vessel  from  a  port  in  the  United  States  to  a  foreign 
port^  not  exceeding  thirty-five  dollars,  fifty  cents     .        .         .        .         •        50 

Bzoeeding  thirty-five  dollars  and  not  exceeding  fifty  dollars,  one  dollar        .     1  00 

And  for  every  additional  fifty  dollars,  or  fractional  part  thereof,  in  excess  of 
fifty  dollars,  one  dollar 1  00 

Power  of  attorney  for  the  sale  or  transfer  of  any  stock,  bonds  or  scrip,  or 
for  the  collection  of  any  dividends  or  interest  thereon,  twenty-five  cents  .        25 

Power  of  attorney  or  proxy  for  voting  at  any  election  for  officers  of  any 
incorporated  company  or  society,  except  religious,  charitable  or  literary 
societieB,  or  public  cemeteries,  ten  cents 10 

Power  of  attorney  to  receive  or  collect  rent,  twenty-five  -cents     ...        25 

Power  of  attorney  to  sell  and  convey  real  estate,  or  to  rent  or  lease  the 
•  same,  one  dolkr 1  00 

Power  of  attorney  for  any  other  purpose,  fifty  cents  (i)     .        .         .         .        50 

Probate  of  will,  or  letters  of  administration :  where  the  estate  and  effects 
for  or  in  respect  of  which  such  probate  or  letters  of  administration  applied 
for,  shall  be  sworn  or  declared  not  to  exceed  the  value  of  two  thousand 
dollar8,(c)  one  dollar 1  00 

Exceeding  two  thousand  dollars,  for  every  additional  thousand  dollars,  or 
fractional  part  thereof,  in  excess  of  two  thousand  dollars,  fifty  cents        .        50 

Provided^  That  no  stamp  either  for  probate  of  wills,  or  letters  testamen- 
tary, or  of  administration,  or  on  administration  or  guardian  bond,  shall 
be  required  when  the  value  of  the  estate  and  effects,  real  and  personal, 
does  not  exceed  one  thousand  dollars :  Provided  further,  That  no  stamp 
tax  shall  be  required  upon  ^ny  papers  necessary  to  be  used  for  the  collec- 
tion, from  the  government,  of  claims  by  soldiers  or  their  legal  representa- 
tives, of  the  United  States,  for  pensions,  back  pay,  bounty  or  for  property 
lost  in  the  service.  (<^) 

Protest. — Upon  the  protest  of  every  note,  bill  of  exchange,  acceptance, 
check  or  draft,  or  any  marine  protest,  whether  protested  by  a  notary 
public  or  by  any  other  officer  who  may  be  authorized  by  the  law  of  any 
state  or  states  to  make  such  protest,  twenty-five  cents     ....        25 

Provided^  That  when  more  than  one  signature  is  affixed  to  the  same  paper, 
one  or  more  stamps  may  be  affixed  thereto  representing  the  whole  amount 
of  the  stamp  required  for  such  signatures ;  and  that  the  term  money,  as 
herein  used,  shall  be  held  to  include  drafts  and  other  instruments  given 
far  the  payment  of  money.(6) 

Providedj  That  the  stamp  duties  imposed  by  the  foregoing  schedule  B  on 
manifests,  bills  of  lading,  and  passage-tickets,  shall  not  apply  to  steam- 
boats or  vessels  plying  between  ports  of  the  United  States  and  ports  in 
British  North  America.  And  provided  further,  That  all  affidavits  shall 
be  exempt  from  stamp  duty.(<f) 

(a)  So  amended  by  act  8  March  1865.    13  upon  the  amount  of  the  personalty  only.    2 

Stat.  488.  lag.  Gas.  180. 

ih)  A  power  to  represent  a  creditor  in  bank-  {d)  So  amended  bj  act  8  March  1867.    14 

mptcj,  does  not  require  a  stamp.    3  Bank..  Stat.  475. 

B^.  88.  (e)  So  amended  by  act  18  July  1866.     14 

(c>  If  the  executor  have  no  interest  in  the  Stat.  144. 

real  estate,  the  stamp  duty  is  to  be  calculated  ' 
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S&ummarsi  Conbtcttons. 

I.  Requisites  of  a  summary  oonyiction.  III.  A  form  of  general  record  of  eoBTietxoa» 

II.  Judicial  decisions. 

I.  A  GONYICTION  is  ^'a  record  of  the  summary  proceedings  upon  any  penal  ^ 
statute,  before  one  or  more  justices  of  the  peace,  or  other  persons  duly  aathoiized, 
in  a  case  where  the  offender  has  been  convicted  and  sentenced/'  Bosc.  on  Cony.  7.. 

As  this  mode  of  jurisdiction  has  been  introduced  in  derogation  of  the  oommon 
law,  and  operates  to  the  exclusion  of  trial  by  jury,  the  superior  courts  of  justioa' 
have  rigidly  confined  its  authority  to  the  strict  letter  of  the  respective  statutes  by 
which  it  was  established ;  and  in  revising  its  proceedings,  they^require  that  rules 
similar  to  those  adopted  by  the  common  law  in  criminal  prosecutions,  and  founded 
in  natural  justice,  snould  appear  to  have  been  obperved,  unless  where  the  statutei' 
expressly  dispense  with  the  form  of  stating  them.  1  Burr.  613.  4  Buir.  228L  1 
Bay  357. 

But  though  the  courts  are  strict  in  forming  their  judgment  upon  oonvictioBS, 
they  will  not  always  be  astute  in  finding  objections  to  them.  1  Ld.  Baym.  581.  2 
T.  R.  18. 

A  conviction  cannot  be  good  in  part,  and  bad  in  part,  but  must  be  wholly  quashed 
if  there  is  any  fault.   Cowp.  728.   2  Str.  900. 

The  proceedings  usually  consist  of  six  parts. 

First,  the  information ;  secondly,  the  summons ;  thirdly^  the  appearance  or  ncft- 
appearance  of  the  defendant ;  fourthly,  (in  case  he  does  appear,)  his  defence  or 
confession ;  fifthly,  (unless  he  has  confessed,)  the  evidence ;  sixthly,  the  judgmeot 

Information, — The  information  must  always  be  stated  at  large.  Where  the  statute 
directs  the  information  to  be  on  oath^  it  should  be  so  stated  in  the  conviction.  Some> 
times,  where  the  offence  is  an  invasion  of  private  property,  a  complaint  from  the 
^wner^  or  at  least  some  proof  of  his  dissent,  is  deemed  necessary,  even  though  the 
statute  does  not  expressly  require  it.   4  Burr.  2282. 

The  information  should  contain : — 

Firsts  the  day  when  it  was  taken,  that  it  may  appear  to  have  been  given  withia 
the  time  limited  by  the  statute.  Secondly^  the  place  where  it  was  taken,  that  it  may  ^ 
appear  the  justice  was  acting  within  the  limits  of  his  jurisdiction.  Here  it  shouM 
seem  tuat  the  name  of  the  county  must  be  in  the  body  of  the  conviction,  and  that 
a  reference  to  the  county  in  the  margin  is  not  sufficient,  as  it  would  be  in  an  order, 
for  the  courts  are  far  stricter  in  cases  of  conviction,  and  it  has  always  been  deemed 
necessary  in  an  indictment.  Thirdly^  the  nam^  of  the  informer,  that,  as  most  of 
the  statutes  give  a  part  of  the  penalty  to  him,  it  may  appear  afterwards  that  tha 
witness  is  not  the  same  person,  it  having  been  settled  that  the  informer  cannot  be  a  .; 
witness  where  he  is  entitled  to  any  part  of  the  penalty.  Fourthly,  the  name  and 
9tyle  of  the  justice  or  justices  to  whom  it  is  given,  that  it  may  appear  he  or  they 
have  authority  to  take  such  information.  (2  Salk.  474.  1  Str.  261,  443,  711.) 
Fifthly y  the  nam^  of  the  offender.  Sixthly,  the  tim^  of  committing  the  ofienee 
ought  to  be  stated,  for  the  same  reason  that  renders  the  time  of  taking  the  informa- 
tion material.  However,  the  particular  day  need  not  be  mentioned,  piOTided  the 
days  are  mentioned  between  which  the  fact  is  charged  to  have  been  committed ;  and 
all  that  is  necessary  to  be  kid  in  point  of  time  is,  that  the  prosecution  appear  to 
have  been  made  within  the  limitation  of  the  particular  statute.  (1  Salk.  369.  1 
Ld.  Raym.  581.  10  Mod.  248.  11  H.  521.)  Seventhly,  the  place  where  the  ofienee 
was  committed  must  be  inserted,  that  it  may  appear  to  be  within  the  jurisdieiioa, 
of  the  magistrate  before  whom  the  information  is  laid.  (2  Ld.  Raym.  1220.) 
Eix/hthly,  the  information  must  contain  an  exact  description  of  the  offence.  The 
best  general  rule  for  describing  the  offence  is  to  pursue  exactly  the  words  of  the 
statute.  11  H.  521.  But  the  rule  admits  of  many  modifications  and  exceptions.  2 
Burr  679.   1  T.  R.  222.    1  Ld.  Raym.  581.   2  P.  265. 

Where  a  statute  expresses  more  offences  than  one  in  the  disjunctive,  though  ia 
the  same  sentence,  you  may  convict  on  either.   1  Str.  496. 

In  some  cases  you  must  state  the  offen«e  and  its  circumstances  more  fully  than 
the  statute  on  which  the  conviction  is  founded  describes  it.    Thus,  what  is  stnmgiy 
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aod  Dccessarilj  implied  in  a  statute,  thoagh  not  expressed  in  terms,  should  be 
expressed  in  a  oonviction.  (2  Burr.  679.)  Also,  the  number  and  nature  of  things 
taken,  destroyed,  damaged  or  embezzled  (as  the  case  may  be)  should  be  expressed ; 
more  especially  wherever  the  statute  directs  any  recompense  to  be  given  to  the  party 
injured,  as  when  the  oonviction  is  upon  a  statute  ag^nst  the  robbing  of  orchards, 
catting  of  trees,  &c.,  the  number  of  trees  cut  should  be  mentioned.  2  Ld.  Baym. 
900.  6  Co.  84.  2  Str.  900.  2  P.  480. 

Though  exactness  and  precision  is  required  in  describing  the  offence ;  yet  where 
a  coBTiction  expresses  a  number  of  offences  consisting  of  the  same  fact  repeated,  the 
words  that  charge  the  fact  to  be  an  offence  need  not  be  repeated  as  many  times  as 
the  fact  is  alleged  to  have  been  committed.    1  Ld.  Baym.  583. 

Of  the  summons. — The  summons  follows  the  information ;  and  since  it  cannot, 
from  the  reason  of  the  thing,  be  prior  in  order  of  time ;  so  if  the  summons  bear 
date  on  an  earlier  day  than  uie  information,  it  would  vitiate  the  conviction.  2  Ld. 
Raym.  1546.  . 

The  party  ought,  in  point  of  fact,  to  be  summoned.  In  the  case  of  The  King  t^. 
Venables,  **  the  court  were  unanimously  of  opinion  that  the  party  in  those  cases 
ought  to  be  summoned  in  fact,  and  if  the  justices  proceeded  against  a  person  with- 
out summoning  him,  it  would  be  a  misdemeanor  in  tliem,  for  which  an  information 
would  He  against  them."    I  Str.  630.   1  Park.  Cr.  R.  95.   T.  U.  P.  Charlt.  235. 

Of  the  appearance  or  non-appearance  of  defendant, — ^It  must  be  stated  whether 
the  defendant  appeared  or  not,  for  only  in  the  case  of  his  not  appearing  is  the 
summons  material;  for  it  is  settled  that  the  appearance  cures  every  defect  of 
summons.    1  Salk.  383.   3  Burr.  1785. 

Parker,  C.  J.,  delivered  the  resolution  of  the  court.  <^  We  are  all  of  opinion 
the  offender  may  be  convicted  without  appearing.  The  statute  is  silent  as  to  the 
method  of  proceeding ;  and  the  law  of  England,  it  is  true,  in  point  of  material 
justice,  always  requires  the  party  chaiged  with  any  offence  to  be  heard  before  he 
be  condemned  in  judgment;  but  that  rule  must  have  this  exception,  unless  it  is 
through  his  own  default ;  were  it  otherwise,  every  criminal  might*  avoid  conviction. 
The  law  being  so,  the  magistrate  is  bound  to  give  some  opportunity  to  the  party  to 
appear,  and  if  upon  such  notice  he  neither  come  nor  send  a  sufficient  excuse,  the 
magistrate  mav  proceed  to  judgment.  If  this  was  not  to  be  allowed,  the  conse- 
quence would  be  that  the  offender  would  escape  unpunished  because  he  would  never 
appear  purposely  to  be  convicted,  and  that  would  be  to  make  the  execution  of  the 
law  depend  on  the  will  of  the  offender."   1  Str.  44. 

Of  the  defence  or  confession, — If  the  defendant  confesses  the  charge,  the  justice 
may  convict  without  going  into  any  evidence  against  him ;  and  it  has  been  deter- 
ndined  he  may  do  so,  even  where  the  statute  says  nothing  of  confession,  but  only 
directs  him  to  convict  by  the  oath  of  a  witness  or  witnesses.  But  the  confession 
must  be  of  such  facts  as  fully  constitute  an  offence ;  otherwise  it  will  not  supply  any 
defect  of  evidence.   1  Burr.  609. 

K  the  defendant  denies  the  fact  charged  upon  him,  or  pleads  not  guilty,  the  next 
thing  to  be  stated,  is 

The  evidence. — ^It  should  contain,  as  well  as  the  information,  the  day  and  place 
when  it  was  taken,  the  name  of  the  offender,  and  the  time  when  the  offence  was 
committed,  subject  to  the  qualification  before  stated,  viz. :  that  it  may  be  sufficient 
to  fix  it  between  such  and  such  a  day.    1  Salk.  378.    1  Ld.  Baym.  581. 

It  must  also  contain,  first,  the  name  of  the  witness,  that  he  may  appear  to  be  a 
different  person  from  the  informer,  as  the  statutes  generally  give  the  latter  a  part 
of  the  penalty,  (2  Ld.  Baym.  1545 ;)  secondly,  the  evidence  must  be  stated  to  have 
been  given  in  the  presence  of  the  defendant,  that  it  may  appear  he  has  had  the 
benefit  of  a  cross-examination.   2  Str.  1240.   3  Burr.  1786.   2  T.  B.  18. 

The  court  will  presume  the  witness  to  have  been  examined  in  the  defendant's 
presence,  unless  the  contrary  appear.   3  Burr.  1786.   2  T.  B.  18. 

Even  if  it  shall  appear,  on  the  conviction,  that  the  evidence  was  not  given  in 
the  defendant's  presence,  yet  if  he  confess  the  charge  that  irregularity  b  cured.  1 
T  B.  320. 

A  third  rule  with  regard  to  the  evidence,  is,  that  it  must  be  of  a  fact  prior  to,  or 
existing  at,  the  time  of  the  information,  and  not  of  a  fact  subsequent  to  it  1  Ld. 
Baym.  509.  '  o  ^ 
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A  fourtli  rule  is,  tliat  the  &ct  mnst  be  proved  to  have  been  oommitted  in  tbc 
plaoe  where  it  was  laid,  or  at  least  within  some  place  within  the  jurisdiction  of  the 
magistrate  convicting.   1  T.  R.  241. 

The  fifth  and  last  role  respecting  the  evidence,  is,  that  it  shall  be  set  ont  at  large, 
and  (as  a  necessary  consequence)  contain  a  foil  and  accurate  statement  of  the  facts 
that  constitute  the  offence.   1  Bay  357.  2  Seld.  827.   2  P.  265. 

In  setting  forth  the  act  or  acts  of  the  defendant  that  constitute  the  offence,  the 
evidence  should,  in  general,  be  more  particular  than  the  infonnatton.  In  soma 
instances,  the  offence  can  only  be  described  generally  in  the  information,  an^  yel 
consists  either  of  a  number  of  distinct  acts,  which,  in  the  aggregate,  constitute  the 
offence,  and  must,  therefore,  be  set  forth  in  the  evidence,  or  of  some  act  that,  frcim 
its  nature,  must  have  been,  in  point  of  fact,  particularly  set  forth  by  the  witness, 
and,  therefore,  ought  to  be  so  by  the  justice.   1  Burr.  609.   2  T.  R.  18. 

0/  the  judgment  or  adjudication, — The  judgment  is  a  necessary  part  of  everr 
conviction,  and  should  contain,  first,  an  adjudication  that  the  defendant  is  oonvicte^ 
and,  secondly,  an  adjudication  of  the  forfeiture  or  penalty.   1  Park.  Or.  R.  95. 

As  to  the  first,  the  general  way  of  expressing  it  is  to  say, ''  that  the  defendant  is 
convicted  of  the  said  offence  against  the  form  of  the  statute.''   Skin.  562. 

On  the  other  hand,  when  more  offences  than  one  are  charged  in  the  informatioi, 
(as  where  a  man  was  charged,  on  one  of  the  lottery  acts,  with  dealing  in  shares  flf , 
lottery  tickets,  and  also  with  registering  tickets  without  a  license,)  it  is  not  snfficieol 
to  say  he  is  '<  convicted  of  the  said  offence,"  but  if  (which  the  court  seemed  to 
doubt)  both  offences  might  have  been  included  in  one  conviction,  he  should  have 
been  convicted  of  both.   1  T.  R.  249. 

The  second  and  last  branch  of  the  judgment  is  a  declaration  of  the  forfeitne  or 
penalty  incurred,  and  a  distribution  of  the  sum  forfeited,  in  case  the  statute  as 
directs.  This  declaration  is  held  to  be  a  necessary  part  of  eveiy  conviction.  1  SalL 
878.   2Str.  858.   2  Burr.  1163. 

As  to  the  distribution  of  the  forfeiture,  it  should  seem  there  need  not  be  any 
stated  by  the  justice,  where  the  statute  ea^essly  gives  it  in  certain  proportioDS.  I 
Salk.  883. 

But  where  justices  are  required,  by  a  penal  statute,  to  distribnte  the  penalty,  oft 
conviction,  amongst  certain  persons,  according  to  their  discretion,  an  adjndieatM 
that  the  forfeiture  be  disposed  of  "  as  the  law  directs,''  is  bad,  for  in  snch  eases  iM^ 
justice  or  justices  should  adjudge  what  the  several  proportions  shall  be.   2  T.  R  9t. 

n.  The  essentials  of  a  summary  conviction,  are,  an  information,  that  the  defeol- 
ant  be  summoned,  or  have  notice  of  the  charge,  and  an  opportunity  to  make  ^: 
defence,  that  the  evidence  be  such  as  the  common  law  approves,  unless  the  si 
directs  otherwise,  a  conviction,  judgment  and  execution  according  to  the  coi 
law,  influenced  by  the  special  authority  under  the  statute,  and  a  reoord  of 
whole  proceedings,  setting  forth  the  particular  circumstances,  so  as  to  i^ 
that  the  justice  has  conformed  to  the  law  and  not  exceeded  his  jurisdiction.  11 
P.  F.  Sm.  272. 

A  conviction,  by  the  mayor  of  Philadelphia,  under  a  city  ordinance  agsiBil' 
huckstering,  which  does  not  state  tohere  the  offence  was  committed,  is  bad.  4  B. 
266.    8Y.475. 

Where  a  return  to  a  certiorari  stated  that  the  defendant  was  summoned  1i: 
answer,  &c.,  "  for  placing  goods  on  the  footway  of  the  street,  and  in  bis  pweh," 
and  the  judgment  was  that  the  plaintiff  recover  of  the  defendant,  without  stat' 
on  which  part  of  the  charge  judgment  was  given,  the  return  was  held  bad. 
Y.  471.      . 

Where  a  form  of  summary  conviction  is  peremptorily  presoribed,  it  most  !• 
exactly  followed ;  but  if  the  provision  is  merely  directory,  and  the  conviction 
tains  everything  required  by  the  form  given,  it  will  not  be  vitiated  by  uum 
stating  more  than  is  required.     1  Ash.  410. 

Where  no  statutory  rorm  of  conviction  is  given,  and  the  proceedings  are  aeeotl'' 
ing  to  the  course  of  the  common  law,  every  positive  ingredient  must  be  repeated  it: 
proof,  and  is  not  to  be  taken  by  reference  merely  to  the  charge.     Ibid.  * 

The  form  of  conviction,  ^ven  by  the  4th  section  of  the  act  of  22d  April  179^ 


SUMMARY  CONVICTIONS.  741 

fcr  tlie  prevention  of  vice  and  immorality,  is  directory  merely,  and^  under  that  act, 
die  justice  is  not  bound  to  send  up  the  evidence  given  before  him.   Ibid. 

If  the  justice  does  send  up  the  evidence,  the  court  will  not  look  into  it,  to  ascer- 
tain if  the  conviction  is  warranted  by  it.   Ibid. 

When  an  act  of  assembly,  creating  an  offence,  provides  that  the  person  so 
offending,  on  conviction  thereof,  before  a  justice  of  the  county,  shall  pay  a  fine  of 
five  dollars  for  every  such  offence,  to  be  recovered  as  debts  of  like  amount  are 
recoverable,  by  any  person  who  may  sue  for  the  same,  the  offender  need  not  be 
convicted  by  indictment  or  by  summary  process,  before  the  justice,  but  simply  in 
an  action  of  debt,  by  a  judgment  for  the  penalty,  if  proved  guilty  of  the  offence. 
10  W.  382. 

In  a  summary  conviction,  under  the  2d  section  of  the  act  of  22d  April  1794, 
for  profane  swearing,  the  judgment  must  ascertain  not  only  the  amount  of  fine 
inflicted,  but  also  the  alternative  duration  of  imprisonment;  and  if  it  do  not, 
the  proceedings  are  void,  and  the  defendant  cannot  be  held  in  prison.  8  P. 
L.  J.  59. 

A  summary  conviction  must  agree  with,  and  cannot  exceed  the  charge  in  the 
information.     Several  offences  may  be  contained  in  one  conviction.   Ibid.  265. 

Where  the  information  or  complaint,  in  a  case  of  summary  conviction,  is  so 
specific  as  to  give  the  defendant  notice  of  the  substance,  time  and  place  of  the 
irfTenee  charged,  it  is  sufficient  Any  indefiniteness  in  the  information  or  summons 
IS  cured,  by  the  defendant  appearing  and  going  on  to  trial  without  objection.  II 
e.52I. 

If  the  record  of  conviction  set  forth  a  definite  offence,  it  is  not  vitiated  by  the 
£iet  that  the  same  offence  is  indefinitely  charged  in  the  information  on  which  the 
writ  issued.   Ibid. 

The  judgment  of  the  court  of  common  pleas,  on  a  certiorari  to  a  summary  oon- 
vicdon  by  a  justice  of  the  peace,  may  be  reviewed  on  writ  of  error  in  the  supreme 
ODurt   Ibid. 

in.    A  FORM  OF  GENERAL  RECORD  OF  CONVICTION. 

BUCKS  COUNTY,  »». 

Bs  IT  RBMEMBBRBD,  that  on  the  26th  day  of  April,  a.  n.  1860,  at  the  township  of  Bristol 
in  the  county  of  Bucks  aforesaid,  A.  B.,  of  the  said  township,  farmer,  oometh  before  J. 
R.,  one  of  the  justices  of  the  peace  of  the  commonwealth  of  Pennsylvuiia,  in  and  for  the 
said  county,  and  on  his  oath  or  affirmation,  [if  an  oath  or  affirmation  is  required  by  the 
act  apon  which  the  conviction  is  founded,]  informs  me,  the  said  justice,  that  £.  F.,  of  the 
township  of  Falls,  in  the  said  county,  on  the  20th  day  of  April  last  past,  at  the  township 
of  Bristol  aforesaid,  in  the  said  county,  did  [here  set  forth  the  fact  in  the  words  of  the 
act  of  assembly,  as  near  as  may  be]  contrary  to  the  form  of  the  act  of  assembly  in  that 
CMC  made  and  provided.  And  afterwards,  upon  the  2d  day  of  May,  in  the  year  afore- 
tud,  at  Bristol,  in  the  county  of  Bucks  aforesaid,  the  said  £.  F.,  having  been  prenously 
aammoned  to  appear  before  me,  the  said  justice,  upon  the  said  2d  dav  of  Mav,  in  the 
year  aforesaid,  at  ten  of  the  clock  in  the  forenoon  of  that  day,  at  my  office,  in  Bristol,  to 
answer  the  matter  of  complaint  contained  in  the  said  information,  he,  the  said  E.  F.,  ap- 
pears before  me,  the  said  justice,  to  answer ;  whereupon  I,  the  said  J.  R.,  proceed  to 
examine  into  the  truth  of  the  said  complaint,  contained  in  the  said  information,  in  the 
presence  and  hearing  as  well  of  the  said  A.  B.  as  of  the  said  £.  F. ;  and  thereupon,  on 
the  day  and  year  last  mentioned,  at  the  township  of  Bristol  aforesaid,  G.  H.  comes  before 
me  to  ]Ht)ve  the  charge  contained  in  the  said  inrormation  against  the  said  £.  F.,  and  is 
now  by  me,  the  said  justice,  sworn  to  speak  the  truth,  the  whole  truth,  and  nothing  but 
Ae  truth,  of  and  upon  the  matters  contained  in  the  said  information ;  and  the  said  G.  H., 
being  so  sworn,  does  on  his  oath  say  and  depose,  in  the  presence  and  hearing  of  the  said 
£.  F.,  that  the  said  £.  F.,  on  the  20th  day  ot  April  last  past,  at  the  township  of  Bristol, 
in  the  said  county,  did  [here  again  set  forth  the  fact,  or  so  much  thereof  as  is  sufficient  to 
convict  the  offender.]  And  the  said  £.  F.  does  not  produce  any  evidence  to  contradict 
the  proof  aforesaid.  Wherefore,  it  appears  to  me,  the  said  justice,  that  the  said  £.  F.  is 
^ilty  of  the  premises  charged  upon  him  by  the  said  information.  It  is,  therefore,  ad- 
judged by  me,  the  said  justice,  that  the  said  £.  F.,  according  to  the  form  of  the  act  of 
general  assembly  aforesaid,  be  convicted,  and  he  is  according! v  convicted,  of  the  offence 
efaareed  upon  him  by  the  said  information.  And  I  do  hereby  adjudge  that  the  said  £.  F., 
lor  we  said  offence,  hath  forfeited  the  sum  of  ten  dollars,  lawful  money  of  the  United 
States,  to  be  distributed  as  the  act  of  general  assembly  aforesaid  doth  direct.  In  witness 
whereof,  I,  the  said  justice,  to  this  present  record  of  conviction,  have  set  my  hand  and 
teal,  at  Bristol  township,  in  the  said  county,  the  2d  day  of  May,  a.  d.  1860. 

J.  B.,  Justice  of  the  Peace,    [sial.] 
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S)ummon0  (or  MM,  ^c, 

I.  When  a  Bummons  may  isstie.  IV.  When  an  attachment  may  issue  agaiasi 

II.  How  the  justice  should  issue  the  sum-  a  defaulting  witness. 

mons.  y.  Summonses  in  debt  or  demand,  in  trorer 

III.  How  to  serre  and  make  return  of  the  and  conTersion,  and  in  damages. 

serrice  of  a  sunimons,  &c. 

I.    Of  ISSUING  A  SUMMONS. 

On  complaint  made  in  relation  to  any  demand  within  the  jurisdiction  of  the  jus- 
tice, he  may  issue  process.  Having  ascertained  that  the  compl^nt  is  cognisable 
before  him,  the  next  inquiry  is  as  to  the  residence  of  the  defendant.  If  thai  shall 
be  found  to  be  within  the  district  for  which  the  magistrate  shall  have  been  oommia- 
fiioned,  then  let  the  process  be  filled  up,  and  issue.  Although  a  defendant  may  not 
reside,  yet  if  he  he  found  within  the  jurisdiction  of  the  magistrate,  and  the  prooea 
be  legally  served  and  returned,  it  is  the  duty  of  the  magistrate  to  act  upon  it,  in  the 
same  manner,  and  the  proceedings  will  be  equallv  valid,  as  if  the  defendant  were  a 
resident  of  the  district  in  which  the  justice  resides. 

II.    Of  FILLING  UP  THE  SUMMONS. 

If  the  suit  be  brought  for  debt,  by  one  individual  against  another,  the  smnmooB 
should  be  made  to  read  '^  summon  A.  B.  to  answer  0.  D.'' 

If  brought  by  partners  in  trade,  against  partners  in  trade,  it  should  read,  "  sum- 
mon E.  F.  and  Q,  H.,  trading  under  the  firm  of  F.  &  H.,  to  answer  J.  J.  and  L 
K.,  trading  under  the  firm  of  J.  &  K." 

If  either  of  the  firaos  shall  have  been  dissolved,  the  summons  may  read  "  lately 
trading,  &c." 

If  brought  by  executors  against  an  individual,  it  may  read  ''  summon  M.  N.  to 
answer  0.  P.  and  Q.  R.,  executors  of  the  last  will  and  testament  of  S.  F.,  deceased." 
If  the  suit  be  brought  by  administrators,  the  summons  should  be  filled  up  in  a 
similar  manner. 

If  the  suit  be  brouorht  by  an  individual,  against  husband  and  wife,  the  debt 
having  been  contracted  by  the  wife  be/ore  her  marriage,  the  summons  should  read 
"summon  U.  V.  and  W.  V.,  his  wife,  late  W.  X.,  to  answer  Y.  Z." 

The  summons  must  fix  a  certain  time  for  the  appearance  of  the  defendant  to 
answer,  which,  by  the  act  of  1855,  may  be  between  two  designated  hours  of  tlie 
day,  atler  the  lapse  of  which  time,  the  defendant  is  in  default,  and  the  justice  may 
proceed  ex  parte. 

Summonses  in  trover,  or  in  trespass,  &c.,  may  be  filled  up  in  the  same  way  as 
those  for  debt 

III.  Of  the  servioe  of  the  summons,  &c. 

The  remarks  about  to  be  made  in  relation  to  this  process  and  its  service,  apply 
with  equal  force  to  every  description  of  summons,  scire  facias  and  subpoena.  The 
mode  of  service,  in  all  these  cases,  is  the  same.  '*  The  service,''  says  the  law  oC 
March  20th  1810,  sect.  2,  '^  on  the  defendant,  shall  be  by  [the  constable]  producing 
the  original  summons  to,  and  informing  him  [the  person  to  be  summoned]  of  ihe  i 
contents  thereof;"  that  is,  by  permitting  the  defendant  to  read  it;  by  reading  it  to 
him ;  or,  to  use  the  words  of  the  law,  ^'  by  informing  him  of  the  contents  thereof;" 
by  whom  he  is  sued;  and  when,  where  and  before  whom,  he  is  to  appear.  If  tbe 
constable  shall  deliver  to  the  defendant  a  copy  of  the  summons,  without  reading,  or 
saying  anything  about  its  contents,  that  will  be  good  service.  When  called  upoa 
to  make  a  return  of  the  summons  so  served,  to  the  justice,  the  constable  should 
write  on  the  back  of  it,  "  served  on  the  defendant  by  producing  to  him  the  original 
summons,  and  informing  him  of  the  contents  thereof;"  the  constable  BubscnbiDg 
his  name,  and  the  date  of  the  service,  on  the  back  of  the  summons. 
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This  is  one  way  of  serving  a  summons ',  bat  lest  the  constable  might  not  have  an 
opportunity  of  seeing  the  defendant,  the  law  provides  that  it  shall  be  good  service 
of  the  summons  for  the  coilstable  to  leave  *^  a  copy  of  it  at  his  [the  defendant's] 
dwelling-house,  in  the  presence  of  one  or  more  of  his  family,  or  neighbors,  at  least 
four  days  before  the  time  of  hearing"  at  the  office  of  the  justice. 

The  constable  must  attend  to  the  following  particulars : 

He  must  make  an  exact  copy  of  the  process.  He  will  be  the  more  certain  to  do 
this,  by  bearing  in  mind  that  on  its  return  he  is  to  swear  [or,  if  conscientiously 
scrupulous  of  taking  an  oath,  affirm]  to  the  correctness  of  the  copy.  ' 

He  must  be  particular  where  he  leaves  the  copy.  It  must  be  left  '^  at  the  dwell- 
tn^-house."  It  will  not  do  to  leave  it  at  the  defendant's  store,  or  at  his  counting- 
house,  or  work-shop  or  mill,  or  at  any  other  place  than  his  *<  dwelling-house.'* 
There,  the  law  directs  it  to  be  served,  and  there  our  courts  have  ruled  it  shall  be 
served. 

The  summons  must  be  delivered  to  a  constable,  to  be  served  by  him.  He  has  no  ^^ 
right  to  depute  another  to  perform  this  duty.  He  may,  at  the  request  and  risk  of 
the  plaintiff,  give,  on  the  back  of  a  warrant,  a  special  deputation  to  another  person 
to  serve  it,  because  this  authority  is  vested  in  him  by  the  act  of  assembly.  This  is 
believed  to  be  the  only  civil  process  on  which  a  constable  is  authorized  to  give  a 
special  deputation. 

It  must  be  left  at  the  dwelling-house  of  the  defendant,  in  the  presence  of  *'  one 
or  more  of  his  family  or  neighbors.''  The  law  does  not  expect  f^m  the  constable 
to  inquire  whether  the  person  who  opens  the  door  of  the  dwelling-house,  or  to  whom 
he  delivers  the  copy,  is  a  relation,  or  is  in  the  employ  of  the  defendant  If  he  or 
she  shall  appear  to  reside  in  or  about  the  house,  that  person  will  be  presumed  to  be 
one  of  his  family,  or  one  of  his  neighbors. 

It  must  be  left  at  the  dwelling-house,  not  at  the  store,  mill  or  work-shop  of  the 
defendant,  "  at  least  /our  days  before  the  time  of  hearing"  at  the  office  of  the 
justice. 

Having  attended  to  these  simple  but  indispensable  particulars,  in  the  service,  the 
constable  must  attend  to  the  return  which  he  is  to  make  in  writing  to  the  justice, 
on  the  back  of  each  of  the  processes  he  shall  have  been  intrusted  to  serve.  It  may 
be  as  follows :  '^  Served  on  the  defendant,  by  leaving  a  copy  of  the  within  process 
at  his  dwelling-house,  in  the  presence  of  one  of  his  family,"  [or  one  of  his  neigh- 
bors,] as  the  case  may  be.     Signed,  D.  C,  constable,  July  4th  1862. 

When  there  are  the  names  of  more  than  one  person  in  the  process,  who  are  to  be  * 
summoned,  it  is  the  duty  of  the  constable  to  serve  all  the  persons  named,  if  he  can, 
and  to  indorse  the  result  of  his  inquiries  on  the  summons  or  subpoena.  As  thus :  A 
summons  is  issued  against  A.  B.,  C.  D.  and  E.  F.,  trading  under  the  firm  of  B., 
D.  &  F.  Each  of  these  persons  should  be  named  in  the  return  on  the  back  of  the 
summons,  thus :  "  Served  on  A.  B.  by  producing  to  him  the  original  summons,  and 
informing  him  of  the  contents  thereof;  on  C.  D.,  by  leaving  a  copy  of  the  within 
writ  at  his  dwelling-house,  in  the  presence  of  one  of  his  family ;  the  other  defend- 
ant, E.  F.,  not  found.     G.  H.,  constable,  Julv  4th  1862." 

The  truth  of  this  return  being  verified  by  the  oath  or  affirmation  of  the  constable, 
the  process  may  be  filed  until  the  appearalice  of  one  or  both  of  the  parties  at  the 
time  appointed  for  the  hearing. 

IT.  The  service  of  a  snl^pona,  if  made  and  attested  as  above  laid  down,  is  to  be 
regarded  as  sufficient  for.all  purposes  to  the  parties  who  may  have  issued  it,  save 
only  that  no  attachment  may  issue  against  a  defaultiifg  witness,  until  it  have  been 
duly  proved  that  the  subpoena  was  personally  served  on  him. 

This  being  done,  and  an  application  made,  the  justiqe  may  issue  an  attachment  to 
compel  the  attendance  of  the  witness  forthwith,  or  at  another  time  to  which  the  case 
may  be  adjourned.  The  attachment  may  issue  according  to  the  form  given  under 
the  title  '^  Attachment,"  for  a  witness. 
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y.  Corr  OF  A  SUMMONS  IN  DEBT  OB  DEMAND. 

CITY  OF  PHILADELPHIA,  ss. 

The  Conunouwealth  of  PenBiylYania, 
To  the  Constable  of  the  Fifth  Ward,  or  to  the  next  Constable  of  the  sud  City,  most  ood- 

venient  to  the  defendant,  greeting : 

You  are  hereby  commanded  to  sammon  Timothy  Holdfast  to  be  and  appear  on  the  third 
day  of  December  1861,  between  the  hours  of  9  and  10  o'clock  in  the  forenoon,  before 
John  White,  an  alderman  in  and  for  Fifth  Ward,  in  the  said  city,  to  answer  Jomh 
Graspall,  in  a  plea  of  debt  or  demand,  "  arising  from  contract^  either  express  or  implied," 
not  exceeding  one  hundred  dollars.  Witness  our  said  alderman,  at  Philadelphia,  who 
hath  hereunto  subscribed  his  name,  and  affixed  his  seal,  the  27th  day  of  November,  in 
the  year  of  our  Lord  one  thousand  eight  hundred  and  sixty-one. 

JohnWhitx,  Alderman,    [seal.] 

The  alderman's  office  is  No.  404,  Library  street. 

summons  in  trotxb  and  contsbsion. 

CITY  OF  PHILADELPHIA, «. 

The  Commonwealth  of  PennsylTaaia, 
To  the  Constable  of  the  Fifth  Ward,  or  to  the  next  Constable  of  the  said  City,  most  oon- 

venient  to  the  defendant,  greeting: 

You  are  hereby  commanded  to  summon  James  Find  to  be  and  appear  on  the  third  day 
of  December  1860,  between  the  hours  of  11  and  12  o^clook  at  noon,  before  John  Whiter 
an  alderman  in  and  for  Fifth  Ward,  in  the  said  city,  to  answer  John  Lost,  in  a  plea  of 
trover  and  conversion,  for  damages  not  exceeding  one  hundred  dollars.  Witness  oar  slid 
alderman,  at  Philadelphia,  who  hath  hereunto  subscribed  his  name,  and  affixed  his  seil, 
the  27th  day  of  November,  in  the  year  of  our  Lord  one  thousand  eight  hundred  and  sixty. 

John  White,  Alderman,     [sbal.] 

The  alderman's  office  is  N(f.  404,  Library  street 

summons  in  tbbspass  fob  damagbs. 
CITY  OF  PHILADELPHIA,  w. 

The  Commonwealth  of  Pennsylvaida, 
To  the  Constable  of  Fifth  Ward,  or  to  the  next  Constable  of  the  said  City,  most  oonTe     | 
nient  to  the  defendant,  greeting :  I 

You  are  hereby  commanded  to  sammon  Mark  Force  tQ  be  and  appear  on  the  nxth  day 
of  December  1860,  betWeen  the  hours  of  8  and  9  o'clock  in  the  forenoon,  before  John 
White,  an  alderman  in  and  for  Fifth  Ward,  in  the  said  city,  to  answer  Peter  Resist,  of  a 

Slea  of  trespass,  brought  for  the  recovery  of  damaees,  for  injury  .done  or  committed  by  the 
efendant,  on  the  real  or  personal  estato  of  the  |>!untiff^  not  exceeding  one  hundred  dol- 
lars. Witness  our  said  alderman,  at  Philadelphia,  who  hath  hereunto  set  his  h^d  and 
seal,  the  first  day  of  December,  in  the  year  of  our  Lord  one  thousand  eight  hundred  and 
sixtr.  John  White,  Alderman.     Isxal.] 

Ine  alderman's  office  is  No.  404,  Library  street. 

SUMMONS  FOB  A  PBNALTT. 

CITY  OF  PHILADELPHIA,  ss. 

The  Commonwealth  of  PennsylTaaia, 
To  the  Constable  of  Fifth  Ward,  or  to  the  next  Constable  of  the  said  City,  most  ooDie- 

nient  to  the  defendant,  greeting : 

You  are  hereby  commanded  to  summon  Thomas  Rude  to  be  and  appear  on  the  fhA. 
day  of  December  1860,  between  the  hours  of  10  and  11  o'clock  in  the  forenoon,  before 
John  White,  an  alderman  in  and  for  Fifth  Ward,  in  the  said  city,  to  answer  Jonas  Trostr 
in  a  plea  of  debt,  for  a  penalty,  not  exceeding  one  hundred  dollars.  Witness  our  mi 
alderman  at  Philadelphia,  who  hath  hereunto  subscribed  his  name,  and  affixed  his  sesi, 
the  first  day  of  December,  in  the  year  of  our  Lord  one  thousand  eight  hundred  and  sixty 

John  Whitx,  Alderman,    [skau] 

The  alderman's  office  is  No.  404,  Library  street 
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L  No  person  shall  be  arrested  on  Sunday  IV.  Sale  of  liquors  punished.                        * 

but  for  felony,  treason  or  breach  of  V.  Judicial  authorities  and  dec  U  Ions, 

the  peace.  VI.  Of  contracts  made  on  Sunday. 

n.  Drinking  in  ale-houses,  &o.,  forbidden.  YII.  Breach  of  the  Sabbath. 
III.  Worldly  employment  prohibited. 

I.  Act  OF  1705.  Purd.  924. 

Sect.  4.  No  person  or  persons  upon  the  first  day  of  the  week  sliaU  setra  jp 
Bzecate,  or  cause  to  be  served  or  executed,  any  writ,  precept,  warrant,  order,  ^ui^ 
ment  or  decree,  except  in  cases  of  treason,  felony  or  breach  of  the  peace  ]  but  thd 
Berving  of  any  such  writ,  precept,  warrant,  order,  judgment  or  decree  shall  b«  void 
to  all  intents  and  purposes  whatsoever;  and  the  person  or  persons  so  i^erving  or 
executing  the  same,  shall  be  as  liable  to  the  suit  of  the  party  aggrievoj^  aud  to 
inswer  damages  to  him  for  doing  thereof,  as  if  he  or  thej  had  done  the  sam^  with- 
Dut  any  writ,  precept,  warranty  order,  judgment  or  decree  at  all. 

n.  Sect.  5.  All  persons  who  are  found  drinking  and  tippling  in  ak-houses, 
karemfl  or  other  public  house  or  place  on  the  first  day  of  the  week,  commnulj  called 
Sunday,  or  any  part  thereof,  shall,  for  every  offence,  forfeit  and  pay  one  .nhilliug 
ind  sixpence  to  any  constable  that  shall  demand  the  same,  to  the  use  of  the  pcKir } 
ind  all  constables  are  hereby  empowered,  and,  by  virtue  of  their  office,  required,  to 
learch  public  houses*  and  places  suspected  to  entertain  such  tipplers,  and  thein, 
irhen  found,  quietly  to  disperse ;  but  in  case  of  refusal,  to  bring  the  persons  m 
refusing  before  the  next  justice  of  the  peace,  who  may  commit  such  offenders  to  the 
itockfl,  or  bind  them  to  Iheir  good  behavior,  as  to  him  shall  seem  requisite, 

ni.  Act  22  April  1794.  Purd.  924. 

Sect.  1.  If  any  person  shall  do  or  perform  any  worldly  employment  or  hiiBiness 
whatsoever  on  the  Lord's  day,  commonly  called  Sunday,  works  of  nec«^Bf^ity  and 
sharity  only  excepted,  or  shall  use  or  practise  any  unlawful  game,  huntings  s;hcK)titi^p 
iport  or  diversion  whatsoever,  on  the  same  day,  and  be  convicted  thereof,  every  such 
persoD,  BO  offending,  shall,  for  every  such  offence,  forfeit  and  pay  four  dul][irS|(a) 
k>  be  levied  by  distress ;  or  in  case  he  or  she  shall  refuse  or  neglect  to  pay  the  Baid 
mm,  or  goods  and  chattels  cannot  bo  found  whereof  to  levy  the  same  by  distreiss,  he 
)r  she  shall  suffer  six  days'  imprisonment  in  the  house  of  correction  of  the  proper 
!Ounty :  Provided  always,  that  nothing  herein  contained  shall  be  constrnttd  to  pro^ 
libit  the  dressing  of  victuals  in  private  families,  bake-houses,  lodging-hou^^ei^j  Idus 
md  other  houses  of  entertainment,  for  the  use  of  sojourners,  travellers  or  straugers, 
n*  to  hinder  watermen  from  landing  their  passengers,  or  ferrymen  from  currying 
yver  the  water  travellers  or  persons  removing  with  their  families  on  the  Lord'^  day, 
commonly  called  Sunday,  nor  to  the  delivery  of  milk  or  the  necessaries  of  life  before 
dne  o'clock  in  the  forenoon,  nor  after  five  in  the  afternoon  of  the  same  diiy. 

IV.  Act  26  February  1855.  Purd.  926. 

Sect.  1.  It  shall  not  be  lawful  for  any  person  or  persons  to  sell,  trade  or  barter  in 
Ay  spirituous  or  malt  liquors,  wine  or  cider,  on  the  first  day  of  the  week^  i-iMimionly 
ailed  Sunday;  or  for  the  keeper  or  keepers  of  any  hotel,  inn,  tavern,  uEu-liouse, 
»eer-hoase,  or  other  public  house  or  place,  knowingly  to  allow  or  permit  utiy  spiriiu- 
ms  or  uEialt  liquors,  wine  or  cider,  to  be  drank  on  or  within  the  premises  nv  bnu^e 
iccupied  or  kept  by  such  keeper  or  keepers,  his,  her  or  their  agents  or  aervuiiu,  gn 
he  said  first  day  of  the  week. 

(a)  Increased  to  825  in  Allegheny  oonnty,  by  act  26th  April  1855.  Purd.  924  q.  For 
onn  of  oonviction  see  "  Profaneneea."  ^  j 
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Sect.  2.  Any  person  or  persona  violating  the  provisions  of  tlie  foregoing  section, 
shall  for  each  and  every  offence,  forfeit  and  pay  the  sum  of  fifty  dollars,  one  half  of 
which  shall  he  paid  to  the  prosecutor,  and  the  other  half  to  the  guardians  of  tha 
poor  of  the  city  or  county  in  which  suit  is  brought,  or  in  counties  having  no  guards 
ians  of  the  po6r,  then  to  the  overseers  of  the  poor  of  the  township,  ward  or  borongh 
in  which  the  offence  was  committed ;  (a)  to  be  recovered  before  any  mayor,  alderman, 
burgess  or  justice  of  the  peace,  as  debts  of  lik^  amount  are  now  by  law  recoverable, 
in  any  action  of  debt  brought  in  the  name  of  the  commonwealth,  bs  well  for  the 
use  of  the  guardians  of  the  poor  (or  for  the  overseers  of  the  poor  of  the  township, 
ward  or  borough,  as  the  case  may  be)  as  for  the  person  suing :  Provided^  That  when 
any  prosecutor  is  himself  a  witness,  on  any  trial  under  the  provisions  of  this  secticii, 
then  the  whole  penalty  or  forfeiture  shall  be  paid  to  the  guardians  or  overseers  as 
aforesaid :  And  provided  further ^  That  it  shall  be  a  misdemeanor  in  office,  for  any 
such  mayor,  alderman,  burgess  or  justice  of  the  peace,  to  neglect  to  render  to  the 
said  guardians  of  the  poor  and  prosecutor  the  amount  of  such  penalty,  within  toi 
days  from  the  payment  of  the  same. 

Sect.  3.  In  addition  to  the  civil  penalties  imposed  by  the  last  preceding  secticHi, 
for  a  violation  of  the  provisions  of  the  first  section  of  this  act,  every  person  who 
shall  violate  the  provisions  of  that  section,  shall  be  taken  and  deemed  to  have  eom- 
mitted  a  misdemeanor,  and  shall  on  conviction  thereof,  in  any  criminal  court  in  this 
commonwealth,  be  fined  in  any  sum  not  less  than  ten,  nor  more  than  one  hundred 
dollars,  and  be  imprisoned  in  the  county  jail  for  a  period  not  leas  than  ten,  nor  more 
than  sixty  days,  at  the  discretion  of  the  court 

y.  Profanation  of  the  Lord's  day,  is  an  offence  against  Grod  and  religion.  For, 
besides  the  notorious  indecency  and  scandal  of  permitting  any  secular  business  to 
be  publicly  transacted  on  that  day,  in  a  country  professing  Christianity,  and  the 
corruption  of  morals  which  usually  follows  its  profanation,  the  keeping  one  day  in 
the  seven  holy,  as  a  time  of  relaxation  and  refreshment,  as  well  as  for  public  worship, 
is  of  admirable  service  Ito  a  state,  considered  merely  as  a  civil  institution.  It  enables 
the  industrious  workman  to  pursue  his  occupation  in  the  ensuing  week  with  health 
and  cheerfulness :  it  imprints  on  the  minds  of  the  people  that  sense  of  their  duty 
to  God,  so  necessary  to  make  them  good  citizens ;  but  which  yet  would  be  worn  ool 
and  defaced  by  an  unremitted  continuance  of  labor,  without  any  stated  times  of 
recalling  them  to  the  worship  of  their  Maker.  4  Bl.  Com.  64. 

Legal  process  cannot  be  issued  on  a  Sunday,  except  for  treason,  felony  or  breach 
of  the  peace.  I  S.  &  R.  351.  1  West.  Leg.  Obs.  276.  It  seems,  that  any  criminal 
process  may  be  executed  on  a  Sunday,  as  every  crime  involves  a  breach  of  the 
peace.    See  ante  498. 

A  judgment  is  not  erroneous  because  the  verdict  on  which  it  was  rendered  was 
delivered  on  Sunday.     3  W.  56.    Lewis'  Cr.  L.  422.    26  Leg.  Int.  388. 

A  principal  may  be  taken  up  by  his  bail  on  Sunday.     1  Atk.  239. 

Parliament  may  sit  on  Sunday.     1  Bl.  K.  499. 

A  will  may  be  made  on  Sunday.     5  P.  F.  Sm.  183. 

VI.  Op  contracts  made  on  Sunday. 

A  contract  made  on  Sunday  is  void.  1  Br.  171.  6  W.  231.  3  W.  &  S.  44^ 
5  P.  F.  Sm.  325. 

A  promissory  note  given  on  Sunday  is  void,  and  no  action  can  be  sustained  npoo 
it.     6W.  23L     5  Ala.  467. 

In  an  action  on  a  contract  for  the  sale  of  a  chattel,  proof  by  defendant,  that  it 
was  received  by  the  vendee  on  Sunday,  from  a  third  person,  does  not  raise  such  i^ 
presumption  that  the  contract  was  made  on  Sunday  as  will  defes^  the  pUttnfffii 
action.     1  W.  &  S.  477. 

Under  the  act  of  the  22d  April  1794,  a  contract  made  on  a  Sunday  for  the  hire 
of  horses  to  be  used  on  an  excursion  of  pleasure,  on  that  or  any  other  day,  is  void, 

(a)  The  act  of  29  April  1867  provides  that  shall  he  paid  over  to  the  goardians,  directors, 

all   penalties,  fines  and  forfeitures  imposed,  or  other  representatives  of  the  poor  of  the  dtr, 

incarred  or  paid,  nnder  this  act,  except  so  far  district  or  coanty  in  whidi  the  offence  was 

as  part  thereof  is  payable  to  the  prosecutor,  committed.    Furd.  1478.        ^ 
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m^  the  hirer  caDnot  recover.  Under  the  same  act,  a  contract  made  on  Saturday 
for  the  hire  of  horses  to  he  used  on  an  excursion  of  pleasure  on  Sunday,  is  Toia, 
aod  plaintiff  cannot  recover.     2  M.  402. 

But  the  hire  of  a  carriage  on  a  Sunday  hy  a  son,  to  visit  his  father,  creates  a 
Idgd  contract.  6  Barr  417.  "  The  visit  to  his  father,  hy  the  defendant,  was  dis- 
charging a  filial  duty,  which  nothing  in  the  law  hinders  or  forhids.''  Ihid.  420,  per 
Coulter,  J. 

A  contract  for  the  puhlication  of  an  advertisement  in  a  newspaper  to  he  issued 
and  sold  on  Sunday,  is  void.     24  N.  Y.  353. 

A  hond  executed  on  Sunday  is  not  void  at  common  law,  hut  hy  reason  of  the 
statute.   3W.  AS.  444. 

A  hond  is  not  perfected  until  delivery ;  hence  a  mere  signing  on  Sunday  does 
not  render,  it  void,  if  not  delivered  until  the  day  following.   2  Barr  448. 

Whether  a  marriage  contract  executed  on  Sunday  he  legal,  gwref  2  H.  417. 

YU.  Breach  of  the  sabbath. 

The  proper  mode  of  procedure,  under  the  act  of  22d  April  1794,  against  persons 
who  perform  worldly  employment  on  Sunday,  is  hy  conuiction^  and  not  hy  a  qui  tarn 
action.   3  S.  &  R.  48. 

The  offence  of  working  on  Sunday  does  not  amount  to  a  hreach  of  the  peace.  1 
Ihid.  350. 

A  justice  of  the  peace,  who  is  authorized,  hy  the  act  of  1794,  to  convict  on  view 
of  a  hreach  of  the  Sahbath,  cannot  enter  forcibly  into  the  premises  of  another 
where  the  breach  is  conunitted,  to  obtain  a  view.    1  Ibid.  347. 

Persons  who  profess  the  Jewish  religion,  and  others  who  keep  the  seventh  day  aa 
their  Sabbath,  are  not  exempted  from  the  penalties  inflicted  by  the  act  upon  those 
who  do  worldly  employment  on  Sunday.   3  Ibid.  48.   8  Barr  312. 

Travelling  is  not  within  the  prohibition  of  the  act  of  1794.   5  S.  &  R.  802. 

One  penalty  only  can  be  incurred  in  one  day  by  exercising  one's  business  on  a 
Sunday.    Cowp.  640. 

When  three  or  more  persons  agree  to  go  to  a  church  where  divine  service  is  to 
be  performed,  and  to  laugh  and  talk  during  the  performance  of  the  same,  in  a 
manner  which  might  be  excusable  in  a  tavern ;  and  in  so  doing,  manifest  a  deter- 
mination to  resist  by  force  any  effort  that  may  be  made  to  remove  them  or  prevent 
their  so  doing,  they  will  be  guilty  of  riot.   6  P.  L.  J.  223.   Bright.  R.  44. 

It  seems  that  the  unnecessary  performance  of  secular  labors  on  Sunday,  in  such 
a  way  as  to  disturb  the  worship  of  others,  is  indictable  in  Pennsylvania.   Ibid. 

The  performance  of  worldly  business  on  Sunday,  docs  not  amount  to  a  breach  of 
the  peace ;  unless  it  be  carried  on  in  public,  and  in  such  a  manner  as  to  dbturb 
those  who  keep  it  as  a  day  of  rest  and  religious  observance.    1  Phila.  R.  460. 

The  crying  of  newspapers  in  the  public  streets  on  Sunday  is  a  breach  of  the 
Deace.   Ibid. 

Driving  a  public  conveyance  for  the  taransportation  of  passengers,  is  not  a  work 
of  necessity,  within  the  exception  of  the  act  of  1794.  10  H.  102.  4  P.  F.  Sm. 
401.  23  Leg.  Int.  340.  The  running  of  passenger  cars  on  a  city  railroad  on 
Sunday,  by  reason  of  the  noise  and  disturbance  accompanying  it,  may  amount  to  a 
breach  of  the  peace.     2  Or.  506.    See  3  Phila.  509. 

The  travelling  which  is  not  forbidden  by  the  statute  is  that  by  private  convey- 
ance ;  the  running  of  public  conveyances  is  within  the  prohibition.     10  H.  102. 

The  sale  of  liquor  by  an  innkeeper,  to  a  sojourner,  on  Sunday,  is  within  the 
prohibition  of  the  act  of  1794.    9  H.  426. 

But  such  offence  is  not  indictable  as  the  keeping  of  a  tippling  or  disorderly 
house ;  it  is  only  punishable  under  the  act  of  1794.     10  C.  86. 

It  is  not  a  violation  of  the  act  of  1794  for  a  hired  domestic  servant  to  drive  his 
employer's  family  to  church,  on  the  Lord's  day,  in  the  employer's  private  convey- 
ance.    10  C.  398. 

But  the  business  of  a  barber  in  shaving  his  customers  on  Sunday  morning,  is  a 
violation  of  the  act.     2  Leg.  Oaz.  78.  ^  y 
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On  no  indiyidual  is  the  obligation  stronger  than  on  a  ma^strate,  to  promote,  by 
all  due  means,  the  influence  of  religion.  The  course  of  his  duty  presents  many 
occasions  in  which  he  may  properly  diffuse  a  sense  of  piety,  and  a  detestation  cl 
▼ice.  He  should  uniformly  administer  oaths  with  that  solenmity  and  respect  whieJi 
the  important  nature  of  the  ceremony  demands;  and  he  should  take  pains  to 
instruct  the  careless  and  profligate  with  respect  to  the  obligation  incurred,  the 
heavy  guilt  of  perjury,  and  the  impossibility  of  escaping  fotnre  punishment  by 
evasive  acts  or  mental  equivocation.  It  depends  upon  magistrates  principally  to 
enforce  those  laws  which  are  intended  to  suppress  crimes  in  direct  disobedience  to 
the  plainest  precepts  of  the  gospel,  namely,  profane  swearing,  breach  of  the 
Sabbath  and  drunkenness.  This  duty  is  particularly  confided  to  them — and  it  is 
impossible  to  reconcile  the  neglect  of  it  with  that  obligation  and  responsihilify 
which  attached  to  them  the  moment  they  qualified.  But  if,  instead  of  punishing 
such  crimes,  magistrates  should  themselves  commit  them,  and  thereby  extend  their 
pernicious  influence  through  the  community,  how  severely  ought  such  conduct  to 
be  reprobated !  how  deplorable  must  be  the  condition  of  a  country  whoee  monJi 
are  committed  to  the  safeguard  of  such  faithless  agents  I  1  Carolina  Law  Beposi- 
tory  453. 


g)wretg  ot  tit  ^tact. 

I.  The  law  and  judicial  authorities.  II.  Form  of  a  warrant  and  commltmeiiL 

I.  Act  81  Mabch  1860.  Purd.  250. 

Sect  6.  If  any  person  shall  threaten  the  person  of  another  to  wound,  kill  or 
destroy  him,  or  to  do  him  any  harm  in  person  or  estate,  and  the  person  threatened 
shall  appear  before  a  justice  of  the  peace,  and  attest,  on  oath  or  affirmation,  that  he 
believes  that  by  such  threatening  he  is  in  danger  of  being  hurt  in  body  or  estate, 
such  person  so  threatening  as  aforesaid,  shall  be  bound  over,  with  one  sufficient 
surety,  to  appear  at  the  next  sessions,  according  to  law,  and  in  the  mean  time  to  be 
of  his  good  behavior,  and  keep  the  peace  toward  all  citizens  of  this  oommoiIweahL 
If  any  person,  not  being  an  officer  on  duty  in  the  military  or  naval  service  of  the 
state  or  of  the  United  States,  shall  go  armed  with  a  dirk,  dagger,  sword  or  pistol,  or 
other  offensive  or  dangerous  weapon,  without  reasonable  cause  to  fear  an  assault  or 
other  injury  or  violence  to  his  family,  person  or  property,  he  may,  on  complaint  of 
any  person  having  reasonable  cause  to  fear  a  breach  of  the  peace  therefrom,  be 
required  to  find  surety  of  the  peace  as  aforesaid. 

SuBETT  OF  THE  PEACE,  80  Called  bcoause  the  party  that  was  in  fear  is  thereby 
secured.  This  security  consists  in  [the  person  oomplained  of]  being  bound  with 
one  or  more  sureties,  in  a  recognisance  or  obligation  to  the  king  [commonwealth] 
entered  on  record  and  taken  in  some  court,  or  by  some  judicial  officer,  whereby  the 
parties  acknowledge  themselves  to  be  indebted  to  the  crown  [the  commonwealth] 
in  the  sum  required,  [for  instance  $100,]  with  condition  to  be  void  and  of  noae 
eflect,  if  the  party  shall  appear  in  court  on  such  a  day,  and  in  the  mean  time  shall 
keep  the  peace  either  generally  towards  the  king  and  all  his  liege  people,  [to  all  the 
citizens  of  the  conmion wealth,]  and  particularly  also  with  regard  to  the  person  who 
craves  the  security.   4  Bl.  Com.  252. 

Surety  of  the  peace  is  demandable  of  right  by  any  individual  who  will  make  the 
necessary  oath,  (1  B.  102  n.,)  that  is,  will  swear  that  A.  B.  has  threatened  to  do 
him  <'  harm  in  person  or  estate,''  and  that  he  believes  "  he  is  in  danger  to  be  hurt 
in  body  or  estate." 

Surety  of  the  peace  ought  not  to  be  granted  on  account  of  a  past  beating,  unless 
there  be  fear  of  future  danger;  the  remedy  in  such  case  being  by  action  or  indict- 
ment.   1  Ash.  140. 
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A  committing  magistrate  Has  no  authority  to  bind  a  person  to  keep  the  peace,  or 
for  his  good  behavior,  longer  than  the  next  term,  of  the  court.   2  P.  458. 

Surety  for  good  behavior  may  be  ordered  by  the  court,  after  the  acquittal  of  a 
prisoner,  in  such  sum,  and  for  such  length  of  time  as  the  public  safety  requires.  2 
T-  437.   10  Barr  339.  2  Hayw.  73-4.   See  12  Eng.  L.  &  Eq.  462.  • 

n.  Copt  ov  a  wabbant  fob  thbiats. 

BRADFORD  COUNTY,  w. 

The  Commonwealth  of  Penniylvania, 
To  the  Constable  of  the  Township  of  S— -,  in  the  County  of  Bradford,  greeting: 

Whereas,  J.  D.,  of  the  township  of  H ,  in  the  county  of  Bradford,  tavern-keeper, 

hath  this  day  made  oath  before  J.  K.,  Esquire,  one  of  the  justices  of  the  peace  in  and  for 
the  county  of  Bradford,  that  R.  R.,  of  the  township  of  S- — ,  in  the  said  county,  black- 
ami^,  hath  threatened  to  do  him  harm  in  person  or  estate,  and  that,  by  reason  of  such 
threatening,  he  believes  he  is  in  daneer  to  be  hart  in  body  or  estate:  Yon  are  therefore 
hereby  commanded  to  take  the  said  K.  R.,  and  bring  him  before  the  said  J.  R.  to  answer 
the  8ud  complaint.  Witness  the  said  J.  R.,  at  S  township  aforesaid,  the  first  day  of 
October,  in  the  year  of  our  Lord  one  thousand  eight  hundred  and  sixty. 

J.  R.,  Justice  of  the  Peace,    [seal.] 

COMMITmNT. 

BRADFORD  COUNTY,  w. 

The  Commonwealth  of  Peaasylvania, 
To  the  Constable  of  the  Township  of  H ,  in  the  County  of  Bradford,  and  to  the  Keeper 

of  the  Common  Jail  of  the  said  County,  greeting: 

Whsbbas,  R.  R.,  of  the  township  of  S ,  in  the  said  county,  blacksmith,  hath  been 

broaght  before  G.  H.,  Esqaire,  one  of  our  Justices  of  the  peace  in  and  for  the  said  county,  by 
virtue  of  a  warrant  issued  on  the  oath  of  J.  D. :  And  whereas  the  said  R.  R.  hath  refused 
to  find  sufficient  surety  to  keep  the  peace  towards  all  our  citizens,  but  especially  towards 
the  said  J.  D. :  These  are  therefore  to  command  you  the  said  constable  to  convey  the  said 
R.  R.  to  the  common  jail  of  the  said  county,  and  deliver  him  to  the  keeper  thereof,  who 
is  hereby  enjoined  to  receive  the  said  R.  R.,  and  keep  him  in  safe  custody  until  he  find 
sufficient  surety  as  aforesud,  or  be  otherwise  legally  discharged.    Witness  the  said  G.  H., 

at  fi township,  aforesaid,  the  fifth  day  of  October,  in  the  year  of  our  Lord  one 

thoQsand  eight  hundred  and  sixty.  G.  11.,  Justice  of  the  Peace,    [seal.] 


Digitized  by  VjOOQIC 


[750] 

b  To  be  yoked,  &o.,  if  at  large.     Applica-  IV.  Regulations  in  certain  towns. 

tion  may  be  made  to  a  justice.  V.  The  act  extended. 

II.  Wbo  shall  advertise  the  swine.  YI.  Judicial  deciaions  and  forms. 
III.  Proceedings  if  no  owner  appear. 

I.   Act  of  1705.  Purd.  932. 

Sect.  1.  No  swine  shall  be  suffered  to  ran  at  large  without  rings  and  yokes,  under 
the  penalty  of  forfeiting  half  the  value  thereof,  to  the  use  hereafter  expressed ; 
therefore  if  any  persons  shall  find  on  his,  her  or  their  lands,  within  fourteen  miles 
of  the  navigable  parts  of  the  river  Delaware,  any  swine,  hog  or  hogs,  shoat  or 
shoats,  pig  or  pigs,  without  rings  in  their  noses  sufficient  to  prevent  their  turning 
up  the  ground,  and  triangultr  or  three-cornered  yokes  or  bows  about  their  neeks, 
and  to  extend  atieast  six  itfches  from  the  angular  point  or  comer,  sufficient  to  keep 
them  from  breaking  through  fences,  it  shall  and  may  be  lawful  for  him,  her  of 
them,  all  such  swine,  hogs,  shoats  or  pigs,  to  kill,  and  take,  and  drive  and  cany 
away,  or  to  cause  them  to  be  killed,  taken,  driven  or  carried  away :  and  being  eo 
taken  and  carried  away,  the  said  takers  shall  forthwith  ac(]^uaint  a  justice  of  the 
peace  thereof,  and  being  by  him  legally  attested,  that  the  said  swine  were  taken  as 
aforesaid,  without  yokes  or  bows  and  rings,  the  said  justice  shall  immediately  appoint 
and  order  two  indifferent  persons  of  the  neighborhood,  to  view  and  make  a  jost  and 
reasonable  appraisement  of  all  such  swine,  hogs,  shoats  or  pigs,  and  to  make  Tetura 
of  their  value,  number  and  marks,  unto  the  said  justice  of  the  peace,  as  soon  as 
conveniently  it  may  be  done,  after  such  appraisement ;  one  moiety  or  half  the  value 
whereof  shall  be  forfeit  to  the  person  or  persons,  owners  or  possessors  of  such  lands 
where  found  and  taken ;  and  he  or  they  that  shall  take  up  such  swine  as  aforesaid, 
shall  pay  unto  the  said  justice  of  the  peace,  for  the  use  of  the  owner  or  owners  of 
such  swine,  the  other  moiety  or  half  part  thereof;  and  thereupon  the  property  of 
all  such  swine  shall  be  and  remain  in  the  said  owner  or  possessor  of  land  as  afinrs- 
said,  to  his  and  their  own  proper  use  for  ever. 

II.  Sect.  2.  Such  justice  of  the  peace  shall  make  publication  thereof,  by  a  paper 
affixed  on  his  house,  and  on  some  tree  near  the  high  road  side,  declaring  the  num- 
ber, marks  and  appraisement  of  all  such  swine,  and  by  whom  taken  up,  to  the  end 
that  the  owners  may  have  notice  thereof;  unto  whom  the  said  justice  of  the  peace 
shall  pay  the  other  moiety  or  half  the  value  of  such  swine  taken  and  appraised,  he 
first  deducting  out  of  the  same  two  shillings  for  the  appraisers,  and  two  shillii^^ 
for  the  justice's  clerk,  for  their  trouble  therein ;  but  if  it  so  happen  that  the  moi^ 
or  half  part,  as  appraised,  will  not  pay  the  said  four  shillings,  then  such  takers  up 
shall  pay  what  shall  be  wanting  thereof. 

III.  Sect.  3.  Provides^  that  if  the  moiety  of  such  swine  is  not  claimed  by  any 
person  within  twelve  months  after  appraisement,  the  justice  shall  pay  what  money 
he  has  received,  deducting  charges,  unto  the  overseers  of  the  poor  of  the  township 
where  taken  up,  for  the  use  of  the  poor  of  the  said  township,  and  the  owners  of 
such  swine  shall  be  thereupon  debarred  from  any  claim  or  right  to  the  same. 

lY.  Sect.  4.  Prohibits  any  swine  to  go  at  large  in  the  towns  of  Philadelpluay 
Chester  or  Bristol,  whether  yoked  and  ringed  or  not;  and  if  found  running  at. 
large,  they  shall  be  forfeit,  one  half  to  him  or  them  that  shall  take  up  the  aame, 
and  the  other  half  to  the  use  of  the  poor  of  the  respective  towns,  to  be  paid  to  the 
overseers  according  to  the  use  aforesaid ;  the  said  town  of  Bristol  being  all  the  sp 
contained  within  half  a  mile  square  from  the  Mill  creek  up  the  river  Delaware. 

V.  Act  10  Mat  1729.  Purd.  932. 

Sect.  1.  The  same  penalties,  rules  and  orders,  enacted  and  directed  to  be  obeeivel 
by  the  (preceding)  act,  within  fourteen  miles  of  the  navigable  parts  of  Delawm 
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riTer,  shall  be  in  force  and  extended  throughout  the  province  [commonwealth]  of 
Penosylvania.  (a) 

YI.  Unless  swine  be  running  at  large,  they  cannot  be  proceeded  against  under 
the  act  of  1705,  and  the  appraisement  must  so  state  the  fact;  swine  escaping  from 
their  owner  and  caught  on  another's  land  ard  not  liable  to  be  killed.  10  S.  &  R. 
393.     See  10  Wr.  147. 

A  justice  has  no  authority  to  adjudge  a  forfeiture,  unless  everything  required  by 
the  statute  to  give  him  such  authority  appears.  Under  this  act  it  must  appear  by 
the  record,  that  the  person  giving  the  information  was  "legally  attested"  by  the 
justice  that  the  hog  was  taken  up  running  at  large  without  yoke,  or  bow,  or  ring. 
8  P.  F.  8m.  496. 

INrORM ATION,  ON  OATH  OF  THE  TAKER. 

DAUPHIK  COUNTY,  ss. 

Before  me,  one  of  the  justicee  of  the  peace  in  and  fo%l|e  county  of  Dauphin,  person- 
ally oame  D.  W.,  of  the  township  of  W ,  in  the  said  coilbtv,  yeomaa,  and,  being  duly 

sworn,  did  depose  and  say,  that  upon  the  fifteenth  day  of  December,  instant,  he  found 
upon  his  lands,  situate  in  the  township  aforesaid,  three  hogs  and  two  shoaU  without  rings 
in  their  noses,  and  yoke  or  bows  about  their  necks,  and  the  same  being  then  and  there 
foond,  did  kill  and  take,  (or  dri^e  and  carry  away.)    And  further  saith  not.        D.  W. 

Sworn  and  ■ubtoribed,  December  17th  1860.    Before  me,  J.  B. 

APPOINTMENT  OF  THE  APPRAISERS. 

To  J.  D.  and  R.  R..  of  the  Township  of  W ,  in  the  County  of  Dauphin,  greeting : 

Whereas,  D.  W.,  of  W township  aforesaid,  yeoman,  hath  this  day  made  oath  before 

me,  one  of  the  justices  of  the  peace  m  and  for  the  bounty  of  Dauphin,  that,  upon  the 
fifteenth  day  of  December,  instant,  he  found  upon  his  lands,  situated  in  the  township 
aforesaid,  three  hoas  and  two  shoats  without  rings  in  their  noses,  and  yokes  or  bows  about 
their  necks,  and  the  same  being  then  and  there  found,  did  kill  and  take,  (or  drive  and 
carry  away) — I  do  therefore  appoint  and  order  you,  the  said  J.  D.  and  R.  R.,  to  view  and 
make  a  just  and  reasonable  appraisement  of  all  such  hogs  and  shoats  as  aforesaid,  and 
make  return  of  their  value,  number  and  marks  to  me  as  soon  as  convenient.    Witness 

my  hand  and  seal  at  W township  aforesaid,  the  seventeenth  day  of  December,  in  the 

year  of  our  Lord  one  thousand  eight  hundred  and  sixty. 

J.  P.,  Justice  of  the  Peace,     [seal.] 

RETURN  OF  THE  APPRAISERS. 

To  J.  P.,  Esquire,  one  of  the  justices  of  the  peace  in  and  for  the  County  of  Dauphin  : 
In  obedience  to  your  order  of  the  seventeenth  instant,  we  now  make  return,  that  we 
have  viewed  the  ?iogs  and  shocits  therein  mentioned,  and  find  that  the  number  of  the 
former  is  three  and  that  of  the  latter  two—thAt  two  of  the  said  hogs  are  entirely  white,  and 
the  third,  which  is  thi  largest  of  the  whole,  has  a  large  black  mark  upon  his  right  side — that 
the  two  shoats  are  black  and  white  mixed :  and  that  they  are  worth  eleven  dollars  in  the 
whole,  that  is  to  say,  nine  dollars  for  the  three  hogs,  and  two  dollars  for  the  two  shoats. 
Witness  our  hands,  December  the  nineteenth,  a.  d.  1860.  J.  D. 

R.  R. 

PUBUCATION  TO  BE  MADE  BT  THE  JUSTICE. 

Public  notice  is  hereby  given  to  all  persons  whom  it  doth  or  may  concern,  that  on  the 

seventeenth  day  of  Decem^r,  instant,  D.  W.,  of  the  township  of  W ,  in  the  county 

of  Dauphin,  and  state  of  Pennsylvania,  yeoman,  appeareth  before  me,  J.  P.,  Esquire,  one 
of  the  instices  of  the  peace  in  and  for  the  said  county,  and  made  oath,  Uiat  upon  the 
fifteenth  day  of  December,  instant,  he  found  upon  his  lands  situate  in  the  township  afore- 
said three  hogs  and  tw<^  shoats  without  rings  in  their  noses,  and  yokes  or  bows  about  their 
necks,  and  the  same  beine  then  and  there  found,  he  the  said  deponent  did  kill  and  take, 
(or  drive  and  carry  away. )  In  pursuance  whereof,  I  the  said  lustice  did,  by  my  warrant, 
appoint  and  order  J.  D.  and  R.  K.,  two  indifferent  persons  of  the  neighborhood,  that  b  to 
say,  of  the  same  township,  to  view  and  make  a  just  and  reasonable  appraisement  of  all 
such  hogs  and  shoats  as  aforesaid,  and  make  return  of  their  value,  number  and  marks 
unto  me  as  soon  as  conveniently  it  might  be  done  afler  such  appraisement.  Whereupon 
the  said  J.  D.  and  R.  R.  did,  upon  the  nineteenth  day  of  December,  instant,  ^lake  return, 
that  they  had  viewed  the  said  nogs  and  shoots^  and  mund  the  number  of  the  former  to  be 

(a)  This  act  of  1729  was  repealed  at  to  the  27th  March  1784.  2  Sm  96.  It  was  extended 
counties  of  Bedford,  Northumberland,  West-  to  the  counties  of  Tioga  and  Potter  by  act  18th 
moreland,  Washington  and  Fayette,  bj  act    April  1853.   P.  L.  560. 
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three,  and  thai  of  the  latter  (t»o— that  two  of  the  said  koaw  are  etdirdy  white,  and  the  third j 
which  is  the  largest  of  the  whole,  has  a  large  black  mark  upon  his  right  side — that  the  two 
shoots  are  black  and  white  mixed — and  that  they  are  worth  eleren  dollars  in  the  whole, 
that  is  to  saj,  nine  dollars  for  the  three  hogs,  and  two  dollars  for  the  ttDo  shoots.  And 
whereas  it  is  directed  that  "  one  moiety  or  half  the  Taloe  of  all  such  hogs  and  shoats  a^ 
may  be  killed,  and  taken,  and  dri?en».and  carried  away  as  aforesaid,  shall  be  forfeit  to 
the  owners  or  possessors  of  such  landa  where  found,  and  he  or  they  shall  pay  onto  the 
justice  of  the  peace  before  whom  informatbn  shall  ha?e  been  made,  lor  the  use  of  the 
owners  of  such  swine,  the  other  mmet^  or  half  nart  thereof  and  therenpon  the  propertr 
of  all  snoh  swine  shall  be  and  remain  in  the  eaia  owner  or  poaseasor  of  land  as  aibrMud, 
to  bis  and  their  own  proper  use  for  e?er."  In  conformity  to  the  said  act,  the  aforesaid 
D.  W.  hath  this  day  paid  unto  me,  the  said  justice,  the  sum  of  five  dollars  and  fifty  oeDts, 
being  one  moiety  or  half  the  appraised  value  of  such  hogs  and  shoots,  so  found  as  afore- 
said, for  the  use  of  the  owner  or  owners  of  such  swine,  which  said  sum  (first  dedocthig 
out  of  the  same  all  legal  costs)  I  ha?e  in  my  hands  ready  to  pay  to  such  persons  as  mar 
be  entitled  thereto,  if  claimed  within  twel?e  mootha,  otherwise  the  said  sum  of  fire  dol- 
lars and  fifty  cents  (after  dednctins'all  legal  costs  as  aforesaid)  will  be  paid  to  the  orer- 

•eers  of  the  poor  of  the  township  <?  W aforesaid,  for  the  use  of  the  poor  of  the  said 

township,  and  the  owners  of  such  swine  will  be  thereupon  debured  fh>m  any  daioi  or 

right  to  the  same.    Oiven  under  my  hand  at  W township  aforesaid,  the  twenty-first 

day  of  December,  in  the  year  of  our  Lord  I860.  J.  P.,  Justice  of  the  Peace. 
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L  ProTisions  of  the  Penal  Code.  11.  Judicial  decisions. 

I.  Act  81  Mabch  1860.  Pord.  280,  246. 

Sect.  72.  If  any  BnperinteDdent,  operator  or  other  person,  who  may  be  engaged 
in  any  telegraph  line,  Bnall  use,  or  cause  to  be  used,  or  make  known,  or  oauae  to  be 
made  known,  the  oon tents  of  any  dispatch,  or  any  part  thereof,  sent  from  or  reeeiTed 
at  any  telegraph  office  in  this  commonwealth,  or  in  anywise  nnlawfiillj  expose 
another's  bosiness  or  secret,  or  in  anywise  impair  the  yalue  of  any  correspondence 
so  sent  or  received,  such  person  shall  be  pultir  of  a  misdemeanor,  and,  on  convio- 
tion,  be  sentenced  to  pay  a  fine  not  exceeding  five  hnndred  dollars,  and  to  undergo 
an  imprisonment  not  exceeding  six  months,  or  both,  or  either,  at  the  discretion  of 
the  court. 

Seot.  176.  If  any  person,  whether  an  operator  in  any  tel^raph  office  or  other- 
wise, shall  knowingly  send  or  cause  to  be  sent,  by  telegraph,  sny  false  or  forged 
message  as  from  such  office,  or  as  from  any  other  person,  knowing  the  same  to  be 
false,  forged  or  counterfeited,  with  intent  to  deceive,  injure  or  defraud  any  indi- 
yidual  or  body  corporate,  such  offender,  on  oonviction,  shall  be  guilty  of  a  misde- 
meanor, and  be  sentenced  to  pay  a  fine  not  exceeding  five  hundred  dollars,  aad 
undergo  an  imprisonment  not  exceeding  one  year. 

n.  The  72d  section  of  the  Penal  Code  onty  makes  the  offender  liable  where  be 
unlawfully  exposes  the  secrets  of  the  telegraph  office ;  when  it  is  done  wantonly 
or  yoluntarily ;  it  does  not  apply  to  eases  where  such  disolosures  become  material 
in  a  court  of  jostioe.  2  P.  274. 

Telegraph  companies  holding  themselves  out  to  transmit  dispatches  correctly, 
are  bound  to  do  so,  or  respond  in  damages,  unless  the  causes  of  milure  are  beyond 
their  control.   1  Am.  L.  K.  685. 

A  telegraph  company  is  liable  in  damages,  to  the  recipient*of  a  message,  for  the 
1  misfeasance  of  their  agent,  in  sending  a  diiferent  message  from  that  addresMed  to 
him.   110.298. 

If  a  telegraphic  message  be  sent,  subject  to  the  express  condition,  that  the  ocmi- 
pany  will  not  be  liable  for  mistakes  arising  from  any  cause,  unless  the  message  be 
repeated  back,  for  which  a  higher  rate  ^  compensation  is  charged,  the  sender  is 
bound  by  his  contract,  and  cannot  recover  unless  he  bring  himself  within  the  teni» 
of  the  company's  undertaking.   6  Am.  L.  R.  448.  88  £ng.  L.  k  Eq.  180. 

But  the  company  is  not  excused  fVom  liability  to  a  third  person,  for  damages 
sustained  by  the  negligent  transmission  of  an  erroneous  message,  by  the  fact  that 
the  sender  did  not  pa^  for  its  being  repeated  back ;  especially,  where  the  mistake 
consisted  in  transmitting  a  different  message  from  the  one  ordered.   11  C.  298. 
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Etritftv. 

Jadiei4  ezposltioa  of  the  eflfects  of  *  tender  made  for  moneji  dae. 

In  all  cases  where  a  tender  shall  be  made,  and  fiill  payment  offered,  bj  discount 
or  otherwise,  in  such  specie  as  the  party  by  contract  or  agreement  ought  to  do,  and 
the  party  to  whom  such  tender  shall  be  made  doth  refuse  the  same,  and  yet  after- 
wards will  sue  for  the  debt  or  goods  as  tendered,  the  plaintiff  shall  not  recover  any 
oostB  in  such  suit.     Purd.  331. 

In  all  actions  for  the  recovery  of  money,  founded  on  contract,  hereafter  brought 
in  any  of  the  courts  of  this  commonwealth,  or  before  any  of  the  justices  of  the 
peace  or  aldermen  thereof,  the  defendant  or  defendants  therein  shall  have  the  right, 
at  any  time  before  trial  in  court,  to  make  to  the  plaintiff  or  plaintiffs  a  tender  of 
lawful  money  equal  to  the  amount  he  or  they  shall  admit  to  be  due,  with  all  lawful 
eosts  incurred  in  said  action,  up  to  the  date  of  making  such  tender;  and  if  the 
party  to  whom  such  tender  shall  be  made,  refuses  to  accept  the  same,  then  in  the 
event  of  the  plaintiff  or  plaintiffs  failing  to  recover  more  than  the  principal  sum  so 
as  aforesaid  tendered,  with  legal  interest  thereon,  he  or  they  shall  pay  all  the  costs 
legally  incurred  in  the  said  action,  after  the  time  of  the  tender  aforesaid  :  Provided, 
That  the  said  defendant  or  defendants  shall  be  required  to  keep  up  said  tender  at 
every  trial  of  the  action  aforesaid,  and  may  pay  the  money  into  court  on  leave 
obtained,  but  shall  not  be  required  to  preserve  or  pay  in  the  identical  money 
originally  tendered.     Purd.  1481. 

Tender,  the  offering  of  money  or  any  other  thing  in  satisfaction ;  or  circumspectly 
fto  endeavor  the  perfbrmanee  of  a  thing ;  a^  a  tender  of  rent,  is  to  offer  it  at  the  time 
and  place  when  and  whene  it  ought  to  be  paid.   Termes  de  la  Ley  557. 

A  legad  tender  can  only  be  made  in  the  lawful  money  of  the  United  States  (gold 
or  silver,  or  paper  money  made  a  legal  tender  by  act  of  congress),  hence  an  offer  oT 
bank  notes  is  invalid.  But  if  such  offer  be  made  and  not  objected  to  on  that  ground, 
but  specifically  on  some  other  account,  the  tender  would  be  good.  5  S.  &  K.  326. 
1  R.  415.   See  2  Greenl.  £v.  §  601. 

A  mere  offer  to  pay  the  money  is  not,  in  legal  strictness,  a  tender ;  nor  is  the 
defendant  entitled  to  the  advantage  of  a  tender  unless  he  plead  it,  atul  bring  the 
■oney  into  court.   2  D.  190. 

A  tender  of  the  sum  due  does  not  amount  to  an  actual  payment  and  discharge ; 
but  it  suspends  the  interest  until  a  subsequent  demand  and  refusal.    1  D.  407. 

No  tender  is  a  substantial  one  but  a  legal  tender;  and  the  only  effect  of  a  tender 
and  a  refusal,  where  the  plaintiff  has  a  direct  cause  of  action,  is  to  expose  the  plain- 
tiff to  the  loss  of  eoits  if  the  defendant  plead  the  tender,  and  bring  the  money 
into  court   10  S.  &  B.  14. 

K  a  man  be  bound  to  do  a  thing,  he  must  either  do  it,  or  offer  to  do  it ;  if  no 
objections  are  made,  he  must  show  that  he  made  the  tender  in  a  regular  manner ; 
but  this  is  not  necessary  if  the  other  party,  by  his  conduct,  dispense  with  a  regular 
tender  by  a  previous  refusal  to  accept  it.   1  Pet.  C.  C.  24. 

A  party  who  has  a  right  to  object  to  a  tender,  is  not  precluded  from  availing 
himself  of  this  objection,  by  the  circumstance  that  his  motive  for  objecting  was,  not 
the  tender,  but  a  desire  on  other  grounds  to  get  rid  of  the  contract.   5  S.  &  B.  323. 

A  depoat  in  bank  of  funds  to  meet  a  particular  demand  is  equivalent  to  a  ten- 
der.  5  Wh.  503. 

A  contract  for  the  delivery  of  specific  articles  of  property  to  another,  at  a  certain 
time  and  place,  in  discharge  of  a  previous  debt,  is  performed,  and  the  debt  satisfied 
by  a  tender  and  delivery  of  the  property  at  the  time  and  place,  although  the  payee 
did  not  attend  to  receive  the  property.  And  no  action  can  afterwards  be  maintained 
against  the  debtor  on  the  contract.   5  W.  262. 

To  render  a  tender  effectual  and  legal,  it  must  be  unqualified,  and  not  be  fettered 
~rith  any  condition.    Gow's  Rep.  214.    4  Gampb.  156.    2  C.  &  P.  50.    7  D.  & 
L.  119.  ^ 
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A  tender  of  a  quarter's  rent,  coupled  with  a  demand  of  a  receipt  to  a  particular 
day — the  contest  between  the  parties  being  whether  one  or  two  quarters'  rent  were 
due — is  not  a  valid  tender.     6  M.  G.  &  S.  428. 

On  a  contract  executed,  where  a  debt  is  due  to  a  party  without  the  perfomh 
ance  of  anything  on  his  part,  the  debtor,  in  order  to  discharge  himself  from  an 
action  for  it,  must  show  an  actual  tender^  which  must  be  pleade4  at  an  early  stage 
in  the  cause^  and  the  money  brought  into  court.     3  C  294. 


Act  80  March  1864.  Purd.  1380. 

Sect.  1.  It  shall  not  be  lawful  to  exhibit  to  the  public,  in  any  building,  garden, 
grounds,  concert-room,  saloon  or  other  place  or  room  within  the  city  of  Philadel- 
phia, any  interlude,  tragedy,  comedy,  opera,  ballet,  play,  farce,  n^ro  minstrekj, 
negro  or  other  dancing,  or  any  other  entertainment  of  the  stage,  or  any  part  therai^ 
or  any  representation,  in  which  a  drop  curtain  and  scenery  or  theatrical  oostumes 
are  used,  or  any  equestrian,  circus  or  dramatic  performance,  or  any  performance  of 
jugglers,  ropedancing  or  acrobats,  or  any  entertainment  of  vocal  or  instnuneotai 
music,  or  any  menagerie,  until  a  license  for  such  exhibition,  performance  or  enter- 
tainment shall  have  been  first  had  and  obtained  from  the  mayor  of  the  city  of  Phi- 
ladelphia; which  license  shall  be  granted  by  him  for  each  and  eveir  place  or 
building  in  which  such  exhibitions,  performances  or  entertainments  are  held,  upon 
the  payment,  by  the  owner  or  manager,  of  the  sum  of  ten  dollars  to  the  city 
treasurer,  for  the  whole  or  for  any  portion  of  each  calendar  year.  And  every 
manager,  proprietor  or  director  of  any  such  exhibition,  performance  or  entertain- 
ment, who  shall  neglect  to  take  out  such  license,  or  who  shall  allow  or  cause  any 
such  exhibition,  performance  or  entertainment  without  such  Uoenae,  and  every  owner 
or  lessee  of  any  building,  room,  garden,  grounds,  concert-room  or  other  plaoe,  whot 
shall  lease  or  let  the  same  for  the  purpose  of  any  such  exhibition,  performance  or 
entertainment,  or  shall  assent  to  the  use  thereof  for  any  such  purpose,  except  a» 
permitted  by  such  license,  and  without  such  license  having  been  previously  obtained: 
and  then  in  force,  shall  be  guilty  of  a  misdemeanor,  and,  upon  conviction  thereof, 
shall  be  sentenced  to  pay  a  fine  not  exceeding  one  hundred  dollars,  or  undergo  aa^ 
inprisonment  not  exceeding  three  months^  or  both  or  either,  at  the  discretion  of  i 
the  court. 

Sect.  2.  It  shall  not  be  lawful  for  any  female  to  attend  among  or  wait  upon  th^ 
audience  or  spectators,  at  any  of  the  exhibitions,  performances  or  entertainment 
mentioned  hereinbefore,  or  at  any  other  place  of  public  amusement  in  the  city  of 
Philadelphia,  to  procure,  ofier,  furnish  or  distribute  any  description  of  commodities 
or  refreshments  whatsoever;  nor  shall  it  be  lawful  for  any  manager  or  proprietor 
of  any  such  exhibition,  performance,  entertainment  or  place  of  public  amusement 
to  employ  or  permit  the  employment  of  any  female,  to  attend  among  or  wait  upon 
'the  audience  or  spectators  thereat,  to  procure,  offer,  furnish  or  distribute  any 
description  of  commodities  or  refreshments  whatsoever;  and  any  person  violatii^ 
any  of  the  provisions  of  this  section  shall  be  ^ilty  of  a  misdemeanor,  and  upon 
conviction  thereof,  shall  be  sentenced  to  pay  a  fine  not  exceeding  five  hundred 
dollars,  or  undergo  an  imprisonment  not  exceeding  one  year,  or  both  or  either, 
the  discretion  of  the  court. 

Sect.  3.  It  shall  be  lawful  for  the  mayor  of  the  city  of  Philadelphia,  upon 
satisfactory  proof,  under  oath  or  affirmation,  of  the  violation  of  any  of  the  provi- 
sions of  this  act,  to  vacate,  annul  and  render  void  and  of  no  effect  any  license  which 
shall  have  been  obtained  as  aforesaid  by  any  manager,  proprietor,  owner  or  leec 
for  the  holding  such  exhibition,  performance  or  entertainment,  or  allowing  or  letting 
any  part  of  a  building  or  other  premises  for  the  purposes  thereof ;  and  it  shall  also 
be  lawful  for  the  said  mayor  to  prevent  any  such  exhibition,  performance  or  enter- 
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tainment  from  being  held,  exhibited  or  performed,  until  tbe  license  hereinbefore 
provided  for  shall  be  paid,  or  if  the  same  shall  have  been  annulled  or  vacated  for 
violation  of  any  of  the  provisions  of  this  act,  and  to  that  end  to  direct  the  police 
to  dose  the  bmlding,  room  or  other  place  in  which  the  said  exhibition,  peHbrm- 
ance  or  entertainment  b  intended  to  be  held^  and  to  prevent  the  entrance  of 
auditors  or  spectators. 

Act  14  Mabch  1867.  Pamph.  440. 

SscT.  1.  It  shall  not  be  lawful  for  the  owners  or  lessees  of  any  public  hall  or 
place  of  amusement  in  the  city  of  Philadelphia,(a)  to  obstruct,  or  allow  to  be  ob- 
Btraoted  by  others,  any  of  the  aisles  or  passage-ways  in  the  auditorium  of  said 
halls  or  places  of  amusement,  by  placing  therein  any  benches,  chairs,  stools  or 
other  articles  that  may  prevent  free  egress  or  ingress  during  the  hours  that  said 
places  may  be  open  to  the  public. 

SscT.  2.  Said  owners,  lessees  or  other  agents  are  hereby  required  to  keep  open, 
at  all  hours  during  the  time  such  halls  or  places  of  amusement  are  open  to  the 
pablic,  all  doors  giving  means  of  ingr^  or  egress,  unless  said  doors  open  out- 
wards from  said  places,  then  the  same  may  be  closed ;  but  no  hindrance,  such  as 
locks,  or  catches  of  any  kind,  shall  be  allowed  to  obstruct  or  prevent  instant  and 
easy  ^ress  through  the  same ;  and  when  said  doors  open  inwards,  it  is  required  of 
such  owners  or  lessees  that  the  same  be  fastened  securely  and  firmly  open. (6) 

SscT.  4.  That  a  penalty  of  five  hundred  dollars  be  imposed  upon  the  owners  or 
lessees  of  any  of  said  public  halls  or  places  of  amusement,  who  may,  at  any  time, 
violate  any  of  the  provisions  of  this  Act,  to  be  recovered  in  like  manner  as  penal- 
ties for  violation  of  any  law  are  now  enforced  in  the  city  of  Philadelphia. (c) 


Cfireatettittfi  Hetters. 

L  PfOTiBiqns  of  the  Penal  Code.  II.  Offence  at  oommon  law. 

I.  Act  31  March  1860.  Purd.  221. 

SxcT.  23.  If  any  person  shall  knowingly  send  or  deliver  or  utter  to  any  other 
person,  any  letter  or  writing,  accusing  or  threatening  to  accuse  either  the  person  to 
whom  such  letter  or  writing  shall  be  sent  or  delivered,  or  any  other  person,  of  any 
crime  or  misdemeanor  punishable  by  law  with  imprisonment  at  labor,  with  a  view 
or  intent  to  extort  or  gain,  by  means  of  such  threatening  letter  or  writing,  any  pro- 
perty, money,  security  or  other  valuable  thing,  from  any  person  whatsoever;  or 
shall  send,  deliver  or  irtter  any  letter  or  writing  threatening  to  kill  or  murder  any 
other  person,  or  to  burn  or  destroy  any  coal-breaker,  house,  barn  or  other  building, 
or  any  rick  or  stack  of  grain,  hay  or  straw  or  other  agricultural  produce ;  every  such 
offender  shall  be  guilty  of  a  misdemeanor,  and,  on  conviction,  be  sentenced  to  an 
imprisonment  by  separate  or  solitary  confinement  at  labor,  or  by  simple  imprison- 
ment, not  exceeding  three  years,  and  to  pay  a  fine  not  exceeding  one  thousand 
dollars. 

XL  The  extortion  of  money  by  actual  duress  or  by  threats  of  such  a  nature  as 
are  cali^ulated  to  overcome  a  man  of  ordinary  firmness,  is  an  indictable  ofience  at 

(a)  The  6th  section  extends  the  provisions  L.  441. 

of  this  act  to  the  cities  of  Pittsburgh  and  Alle-  (c)  The  5th  section  requires  the  boilding 

ghenj;  and  by  act  18  February  1870,  it  is  inspectors  to  enforce  this  act  on  the  complaint 

extended  to  the  city  of  Altoona.    F.  L.  167.  of  any  citizen  ;    and  distributes  the  penalty, 

(6)  The  3d  section  requires  the  principal  one-half  to  the  informer,  and  one-half  to  the 

tiieatree  of  Fhiladelphia,  in  addition,  to  keep  treasurer  of  the  fund  for  the  relief  of  disabled 

attached  to  a  plug  or  water  attachment,  during  firemen.    In  the  city  of  Altoona,  the  latter 

the  time  they  are  open  to  the  public,  sufficient  moiety  is  to  be  distributed  by  the  mayor  among 

fire  hose  to  reach  to  their  furthest  limits.    F.  the  seyeral  fire  companies  in  equal  sharg. 


756  TIMBER. 

oommon  law ;  but  what  are  saoh  threats  as  a  man  of  ordinary  firmness  ought  to 
resist,  is  generally  an  embarrassing  question,  on  the  trial  of  a  common  Uw  indict- 
ment  for  such  offence.  This  section  is  a  consolidation  of  the  English  statntes  iipoa 
the  subject,  and  obviates  the  difliculties  which  beset  common  law  piDceedina  in 
such  cases.  The  decisions  on  the  English  statutes  will  be  found  in  East's  P.  C. 
ch.  23. 


^ 


€imbtx. 

I.  ProTisions  of  the  Penal  Code.  11.  Ciril  remedies. 

I.  Act  31  March  1860.  Purd.  242. 

Sect.  152.  If  any  person  shall  cut  down  or  fell  any  timber  tree  or  trees,  knowiog 
the  same  to  be  growing  or  standing  upon  the  lands  of  another  person,  without  the 
consent  of  the  owner  -,  or  if  any  person  shall  purchafie  or  receive  any  timber  tree  or 
trees,  knowing  the  same  to  have  been  cut  or  removed  from  the  knds  of  another, 
without  the  consent  of  the  owner  thereof;  or  who  shall  purchase  or  receive  aoj 
planks,  boards,  staves,  shingles  or  other  lumber  made  from  such  timber  tree  or 
trees,  so  as  aforesaid  cut  or  removed,  knowing  the  same  to  have  been  so  made;  the 
person  so  offending  shall  be  guilty  of  a  misdemeanor,  and,  beine  thereof  convicted, 
shall  be  sentenced  to  pay  sudi  fine,  not  exceeding  one  thousana  dollars,  or  to  sack 
imprisonment,  not  exceeding  one  year,  as  the  court^  in  their  discretion,  may  think 
proper  to  impose. 

Timber  trees  are  such  as  are  used,  not  only  for  building  purposes^  but  in  the 
mechanical  arts.   Lewis'  Cr.  L.  506. 

The  act  of  assembly  extends  as  well  to  unseated  as  to  seated  lands;  both  are  alike 
within  its  protection.   2  J.  195. 

In  a  prosecution  for  cuttine  timber  trees,  the  title  of  the  prosecutor  to  the  lind 
on  which  the  timber  was  cut,  is  not  in  question,  it  is  enough  that  he  is  in  possessioi 
under  a  claim  of  title.  Bro.  Appx.  25.  A  tenant  under  a  lease  for  years  may  be 
described  as  the  owner.   Lewis'  Or.  L.  505. 

Before  a  party  can  be  made  to  suffer  criminally,  under  this  section,  it  must  be 
shown  that  the  act  was  done  hmnoing  the  timber  to  be  growing  on  the  land  of 
another.  Knowledge  b  an  ingredient  of  the  offence.  9  C.  490.  But  it  is  unneces- 
sary to  prove  that  the  defendant  knew  who  was  the  owner.  Lewis'  Cr.  L.  505.  The 
act  of  1833,  which  does  not  appear  to  be  repealed  or  supplied,  in  this  respect,  bj 
the  revised  Penal  Code,  expressly  provides  Uiat  it  shall  be  sufficient  to  convict  the 
offender,  *<  that  he  knew  the  lands  on  which  the  said  tree  or  trees  were  growing  did 
not  belong  to  him  or  to  any  person  by  whom  he  was  authorised.''   Purd.  961,  n. 

IL  Act  29  Mabch  1824.  Purd.  961.     ^ 

Sect.  3.  In  all  cases  where  any  person,  after  the  said  first  day  of  September 
shall  cut  down  or  fell,  or  employ  any  person  or  persons  to  cut  down  or  fell  any  tim- 
ber tree  or  trees,  growing  upon  the  lands  of  another,  without  the  consent  of  the 
owner  thereof,  he,  she  or  they  so  offending,  shall  be  liable  to  pay  to  such  owner 
double  the  value  of  such  tree  or  trees  so  cut  down  or  felled ;  or  in  case  of  the  ooa- 
version  thereof  to  the  use  of  such  offender  or  offenders,  treble  the  value  thereof, 
to  be  recovered  with  costs  of  suit,  by  action  of  trespass  or  trover,  as  the  case  may 
be ;  and  no  prosecution  by  indictment  shall  be  any  bar  to  such  action. 

Act  8  April  1833.  Purd.  961. 

Sect.  10.  In  all  cases  in  which  suits  shall  be  brought  before  a  justice  of  tiia 
peace,  to  recover  damages  for  the  cutting  of  timber  trees,  under  and  by  virtue  of 
the  3d  section  of  the  act  of  the  29th  of  March  1824,  and  the  defendant  shall  dfer 
to  make  oath  or  affirmation,  agreeably  to  the  2d  section  of  the  act  of  the  22d  of 
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March  1814,  that  the  title  to  the  land  will  come  in  question,  the  justice  shall  not 
receive  the  same  until  the  defendant  shall  enter  into  recognisance  before  him,  with 
one  or  more  sureties,  in  such  sum  as  the  justice  may  direct  to  pay  to  the  plaintiff, 
each  sum  as  shall  be  recovered  against  him  in  the  said  suit,  when  removed  as  here- 
inafter directed,  together  with  costs ;  and  on  the  said  oath  or  affirmation  being  made, 
instead  of  dismissing  the  said  suit,  the  justice  shall  transmit  a  copy  of  the  record 
thereof,  and  of  all  the  proceedings  therein,  to  the  prothonotary  of  the  court  of  com- 
mon pleas  of  his  countv,  who  shall  enter  the  same  on  his  docket,  and  the  said  suit 
shall  then  be  proceeded  in,  in  the  said  court,  as  if  originally  rightly  brought  there. 

Act  1  April  1840.  Purd.  961. 

Seot.  1.  All  and  singular  the  penalties  and  provisions  of  the  act,  passed  the  29th 
day  of  March  1824,  slmll  be,  and  they  are  hereby  made  applicable  to  any  person 
or  persons  who  shall  purchase  or  receive  any  timber  tree  or  trees,  knowing  the 
same  to  have  been  cut  or  removed  from  the  lands  of  another  person  without  the 
consent  of  the  owner  or  owners  thereof;  or  who  shall  purchase  or  receive  any 
planks,  boards,  staves,  shingles  or  other  lumber  made  from  such  timber  tree  or  trees, 
BO  as  aforesaid  cut  or  removed,  knowing  the  same  to  have  been  so  made ;  and  in  all 
cases  of  suits  brought  before  a  justice  of  the  peace  under  the  3d  section  (of  the 
aet)  of  the  29th  (ky  of  March  1824,  to  which  thb  is  a  supplement,  against  any 
person  or  persons  for  publishing  or  receiving  such  timber  tree  or  trees,  or  lumber 
made  therefrom,  and  the  defendant  shall  offer  to  make  oath  or  affirmation,  agreeably 
to  the  second  section  of  the  act  of  the  22d  of  March  1814,  that  the  title  of 
land  will  come  in  question,  the  same  course  of  proceeding  shall  be  had,  as  is  pro- 
vided in  and  by  the  10th  section  of  the  act  of  the  8th  day  of  April  1833. 

The  action  of  trespass  to  recover  treble  damages,  given  by  the  act  of  1824,  for 
cutting  timber  trees,  can  bo  maintained  only  by  the  owner  of  the  land.   4  W.  221. 

The  party  injured  may  sue  either  in  trespass  or  trover;  if  he  bring  trover  he 
waives  the  trespass  to  his  land,  and  is  entitled  to  recover  treble  the  value  of  the 
terees  cut  and  tsJ^en  away.   4  H.  254. 

To  enable  the  party  injured  to  recover  treble  damages,  under  the  3d  section  of 
the  act  of  1824,  it  is  only  necessary  to  prove  that  the  timber  was  cut  without  the 
consent  of  the  owner;  knowledge  on  the  part  of  the  defendant,  that  the  timber 
was  growing  upon  the  lands  of  another,  is  only  requisite  in  a  criminal  prosecution. 
9  C.  489. 

But  under  the  act  of  1840,  a  purchaser  of  timber  cut  by  a  trespasser  is  not 
liable  for  treble  damages,  unless  he  had  knowledge  of  the  trespass  committed  in 
obtaining  it.   Ibid. 

A  recovery  of  treble  damages  in  an  action  of  trespass  for  entering  the  plaintiff's 
land  and  cutting  his  timber,  cannot  be  sustained  unless  the  recprd  show  that  the 
action  was  brought  under  the  statute.  12  C.  320. 

To  oust  the  jurisdiction  of  the  justice  under  the  act  of  1833,  there  must  be  a 
pontive  affidavit  that  the  title  to  the  land  will  come  in  question ;  it  is  not  enough 
to  swe^  to  the  best  of  the  deponent's  knowledge  and  belief.  Carpenter  v,  Koons^ 
Com.  Pleas,  Phila.,  29  September  1849.   MS. 

Unless  such  affidavit  be  made,  the  justice's  jurisdiction  is  not  ousted,  although 
it  subsequently  appear  that  the  title  to  the  land  will  come  in  question ;  it  is  too  late 
to  make  the  objection  after  the  case  comes  into  the  common  pleas  by  appeal.  8 
H.  404. 
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Judicial  ezpositions  «8  to  the  mode  of  eompating  time. 

In  all  contraotB  or  transactions  between  man  and  man,  months  are  to  be  considered 
calendar y  and  not  lunar  months.   6  S.  &  R.  539. 

Thus,  a  note  payable  "  two  months  afler  date/^  is  not  due  at  the  expiration  of 
two  lunar  months.   Ibid.   15  Johns.  119. 

So  the  word  ^'  month*'  in  an  act  of  assembly  has  uniformly  been  oemstnied  to 
mean  a  calendar  month..   2  D.  302.  4  Ibid.  144.  3  S.  &  R.  184. 

Months  are  calculated  either  as  lunar,  consisting  of  twenty-eight  days,  thirteen 
of  which  make  a  year,  or  as  calendar  months,  of  unequal  lengths,  whereof  in  a  year 
there  are  only  twelve.   2  Bl.  Com.  142. 

A  person  is  of  full  age  the  day  before  the  twenty-first  anniversary  of  his  birth- 
day.  1  Ibid.  462. 

Whenever,  by  a  rule  of  court,  or  an  act  of  the  legislature,  a  given  number  of 
days  are  allowed  to  do  an  act,  or  it  is  said  an  act  may  be  done  within  a  given  number 
of  days,  the  day  on  which  the  rule  is  taken,  or  the  decision  made,  is  excluded ;  and 
if  one  or  more  Sundays  occur  within  the  time,  they  are  counted,  unless  the  hut  dajf 
falls  on  a  Sunday,  in  which  case  the  act  may  be  done  on  the  nesa  day,  3  P.  £. 
200.     4Barr516.     5  C.  524-5.    4  Wr.  372.     10  P.  F.  Sm.  452. 

The  three  days'  grace  allowed  in  this  country  on  bills  of  exchange  and  promiswrj 
notes  are  reckoned  exclusive  of  the  day  on  which  the  bill  or  note  falls  due,  and 
inclusive  of  the  last  day  of  grace.     Byles  on  Bills  161.* 

The  five  years  from  the  day  of  entry  of  a  judgment,  within  which  it  must  be 
revived  by  scire  facias,  are  exclusive  of  the  day  on  which  the  judgment  was  entered. 
6  W.  &  S.  377. 

There  is  no  priority  of  lien  between  judgments  entered  on  the  same  day ;  3  P.  R. 
245 ;  1  P.  F.  Sm.  432 ;  or  between  a  mortgage  entered  on  the  same  day ;  10  H. 
359;  12  H.  363 ;  1  C.  319;  2  Gr.  130;  for  the  law  does  not  recognise  firactions 
of  a  day,  unless  to  prevent  great  mischief  or  inconvenience.     2  Br.  19. 

But  this  principle  does  not  apply  where  there  has  been  an  absolute  oonveyanoe; 
in  such  case,  to  affisct  lands  in  the  hands  of  a  purchaser,  the  judgment  must  have 
been,  not  merely  simultaneous  with,  but  anterior  to  the  conveyance;  and  the  aetial 
priority  may  be  shown  by  parol.  8W.&S.  307-8.  2  Gr.  130.  So,  it  may  be  shown 
that  the  defendant  died  before  the  entry  of  the  judgment.    2  Wr.  480. 

Mortgages  entered  for  record  on  the  same  day,  have  priority  according  to  the  tiina 
they  were  actually  lefl  at  the  office  for  record.     Purd.  324. 

Every  bill  takes  effect  as  a  law  from  the  time  when  it  is  approved  by  the  governor 
or  president,  and  then  its  effect  is  prospective  and  not  retrospective.  The  dodnne 
that,  in  law,  there  is  no  fraction  of  a  day,  is  a  mere  legal  fiction,  and  has  no  appli- 
cation to  such  a  case.  2  Story  571.  1  Cfal.  400.  But  in  20  Verm.  653;  21  Il»d. 
619,  this  is  denied  to  be  law. 

The  statute  of  21  Hen.  III.,  provides  that^  in  leap-year,  the  29th  Febmaiy  and 
the  preceding  day  shall  be  holden  but  for  one  day.  Rob.  Dig.  207.  But  this  has 
no  relation  to  the  computation  of  time,  when  a  rule  or  a  statute  fixes  a  certain 
number  of  days.  4  Barr  517. 

When  a  rule  to  set  aside  proceedings  for  irregularity,  and  to  stay  proceedings  in 
the  mean  time,  is  obtained,  the  proceedings  are  suspended  for  .aU  purposes^  till  the 
rule  is  disposed  of.  And  therefore  the  time  for  putting  in  bail  remains  the  sana 
after  the  rule  is  discharged  as  it  was  when  it  was  granted.   4  T.  R.  176. 

A  contract  to  complete  a  work  by  a  certain  time,  means  that  it  shall  be  done 
he/ore  that  time.  8  P.  R.  48. 
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Cratre  ^larks. 


I.  Provisions  of  the  Penal  Code.  III.  Criminal  responsibility. 

II.  Civil  remedies.  IV.  Judicial  decisions. 

I.  Act  81  March  1860.  Purd.  246. 

Sect.  173.  If  any  person  shall  knowingly  and  wilfully  forge  or  counterfeit,  or 
cause  or  procure  to  be  forged  or  counterfeited,  any  representation,  likeness,  simili- 
tude, copy  or  imitation  of  the  private  stamps,  wrappers  or  labels,  usually  affixed  by 
any  mecluuiio  or  manufacturer  to  and  used  by  such  mechanic  or  manufacturer  on 
or  in  the  sale  of  any  goods,  wares  or  merchandise,  with  intent  to  deceive  or  defraud 
the  purchaser  or  manufacturer  of  any  goods,  wares  or  merchandise  whatsoever,  such 
person  shall  be  guilty  of  a  misdemeanor,  and,  on  conviction  thereof,  be  sentenced 
to  pay  a  fine  not  exceeding  one  hundred  dollars,  and  undergo  an  imprisonment  not 
exceeding  two  years. 

Sect.  174.  If  any  person  shall  have  in  his  possession  any  die,  plate,  engraving 
or  printed  label,  stamp  or  wrapper,  or  any  representation,  lifeness,  similitude,  copy 
or  imitation  of  the  private  stamp,  wrapper  or  label  usually  affixed  by  any  mechanic 
or  manufacturer  to  and  used  by  such  manufacturer  or  mechanic  on  or  in  the  sale 
of  any  goods,  wares  or  merchandise,  with  intent  to  use  or  sell  the  said  die,  plate, 
engraving  or  printed  stamp,  label  or  wrapper,  for  the  purpose  of  aiding  or  assisting, 
in  any  way  whatever,  in  vending  any  goods,  wares  or  merchandise,  in  imitation  of 
or  intended  to  resemble  and  to  be  sold  for  the  goods,  wares  or  merchandise  of  such 
mechanic  or  manufacturer,  such  person  shall  be  guilty  of  a  misdemeanor,  and,  upon 
being  thereof  convicted,  be  sentenced  to  pay  a  fine  not  exceeding  one  hundred 
dollars,  and  to  undergo  an  imprisonment  not  exceeding  one  year. 

Sect.  175.  If  any  person  shall  vend  any  goods,  wares  or  merchandise,  having 
thereon  any  forged  or  counterfeited  stamps  or  labels  of  any  mechanic  or  manufacturer, 
knowing  the  same  to  be  forged  or  counterfeited,  and  resembling  or  purporting  to 
be  imitations  of  the  stamps  or  labels  of  such  mechanic  or  manufacturer,  without 
disclosing  the  fact  to  the  purchaser  thereof,  such  person  ci^all,  upon  conviction,  be 
deemed  guilty  of  a  misdemeanor,  and  be  sentenc^  to  pay  a  fine  not  exceeding  five 
hundred  dollars. 

II.  Act  20  April  1863.  Purd.  966. 

Sect.  1.  All  manufacturers  and  venders  of  mineral  waters  and  other  beverages 
in  bottles,  upon  which  their  mark  or  marks  shall  be  respectively  impressed,  may 
file  in  the  office  of  the  secretary  of  the  commonwealth  a  descriptipn  of  such  bottles, 
and  of  the  name  or  marks  thereon,  and  shall  cause  the  same  to  be  published  for  six 
weeks,  successively,  in  a  daily,  weekly  or  other  newspaper  published  in  the  county 
wherein  the  same  shall  be  manufactured  or  sold,  except  in  the  city  and  county  of 
Philadelphia,  where  the  said  publication  shall  be  made  for  the  same  time  in  two 
daily  newspapers :  Provided^  That  those  manufacturers  or  venders  of  mineral  waters 
or  other  beverages,  who  may  have  already  complied  with  th^  provisions  in  regard  to 
registry  and  publication  contained  in  the  sixth  section  of  an  act  entitled  "  An  act 
authorizing  the  commissioners  of  the  incorporated  districts  of  the  Northern  Liber- 
ties and  Kensington,  to  open  a  street  to  be  called  Delaware  avenue,  and  for  other 
purposes,''  approved  the  24th  day  of  January,  Anno  Domini  1849,  shall  not  be 
again  required  to  make  registry  or  publication,  and  shall  be  entitled  to  all  the 
benefits  of  this  act. 

Sect.  2.  It  is  hereby  declared  to  be  unlawful  for  any  person  or  persons  here- 
after, without  the  permission  of  the  owner  thereof,  to  fill  with  mineral  waters  or 
other  beverages  any  such  bottles  so  marked,  or  to  sell,  dispose  of,  or  to  buy,  or  to 
traffic  in  any  such  bottles  so  marked  and  not  bought  by  him  or  her  of  such  owner 
thereof,  and  every  person  so  oifending  shall  be  liable  to  a  penalty  of  fifty  cents  for 
every  bottle  so  filled,  or  sold,  or  used,  or  disposed  of,  or  bought,  or  trafficked  in,  for 
the  first  ofiencCi  and  of  five  dollars  for  every  subseijuent  offence,  to  be  recovered 
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bef(»re  any  alderman  or  justice  of  the  peace,  as  fines  and  penalties  are  by  law  reeo> 
Terable,  for  the  use  of  the  commonwealth. (a) 

Sect.  3.  The  fact  of  any  person,  other  than  the  rightful  owner  thereof,  nrnns 
any  such  bottles  for  the  sale  therein  of  any  beverage,  shall  he  primd  facie  proof  of 
the  unlawful  use  or  purchase  of  such  bottles  as  aforesaid,  and  any  such  owner,  or 
agent  of  the  owner,  who  shall  make  oath  or  affirmation  before  any  alderman  or  jus- 
tice of  the  peace,  that  he  has  reason  to  believe,  and  does  believe,  that  any  of  his 
bottles  stamped  and  registered  as  aforesaid,  are  being  unUiwfiilly  used,  or  are  con- 
cealed by  any  person  or  persons  selling  or  manu&cturing  mineral  waters  or  other 
beverages,  that  the  said  alderman  or  justice  of  the  peace  shall,  thereupon,  issue  a 
process  in  the  nature  of  a  search-warrant,  directed  to  any  constable,  oommanding 
him  to  search  the  premises,  wagons,  carts  or  other  pkces  of  the  offender  or  offeodeis, 
where  said  bottles  are  alleged  to  be,  and  if  upon  such  search  any  bottles  so  marked, 
shall  be  found,  to  bring  the  same,  together  with  the  body  of  the  person  in  whose 
possession  they  may  be  found,  before  said  alderman  or  justice  of  the  peace,  there  to 
be  dealt  with  according  to  kw. 

III.  Act  4  April  1865.  Purd.  1415. 

^CT.  1.  Any  person  or  persons  engaged  in  the  manufacture  of  malt  liquor  for 
sale  in  butts,  hogsheads,  barrels,  half-barrels,  casks,  half-casks,  quarter-casks  or 
kegs,  with  his,  her  or  their  name  or  names  or  other  private  marks,  respectivdy, 
branded  or  stamped  thereon,  may  file  in  the  office  of  the  prothonotary  of  the  coun^ 
in  which  such  articles  shall  be  manufactured  a  description  of  the  names  used,  and 
other  private  mark  or  marks  to  be  branded  or  stamped  thereon,  and  shall  cause  the 
same  to  be  published  once  a  week  for  six  weeks  suooessively,  in  a  newspaper  pub* 
lished  in  such  county,  and  in  the  city  of  Philadelphia,  where  such  publicatiou 
shall  be  made  for  the  same  time,  in  two  daily  newspapers  published  in  said  ci^. 

Sect.  2.-  It  is  hereby  declared  to  be  unlawful  for  any  person  or  persons,  hereafter, 
other  than  the  lawful  owner  or  owners,  as  mentioned  and  referred  to  in  the  first 
section  of  this  act,  to  fill  with  malt  liquor  or  liquors  for  any  purpose  whatever,  or 
to  use,  traffic  in,  purchase,  sell,  dispose  of,  detain,  convert,  mutilate  or  destroy,  or 
wilfully  or  unreasonably  refuse  to  return  or  deliver  to  such  owner,  upon  demand 
being  made,  anv  such  butt,  hogshead,  barrel,  half-barrel,  cask,  half-cask,  quarter- 
cask  or  keg,  so  branded  or  stamped,  or  from  which  such  brand  or  stamps  have  beea 
removed,  cut  off,  defaced  or  obliterated,  or  to  remove,  cut  off,  deface  or  obliterste, 
or  to  brand  or  stamp  other  brands  or  stamps  on  the  same,  without  the  written  per- 
mission of  such  original  or  lawful  owner  or  owners'  thereof,  or  unless  there  shall 
have  been  a  sale  in  express  terms  of  any  such  article,  exclusive  of  the  malt  liquor 
contained  therein,  to  such  person  or  persons,  by  said  original  or  lawful  owner  or 
owners ;  any  person  so  offending  shall  upon  conviction  be  deemed  guilty  of  a  mis- 
demeanor, to  be  punished  for  the  first  offence  by  a  fine  of  ten  dollars  for  each  and 
everv  such  butt,  hogshead,  barrel,  half-barrel,  cask,  half-cask,  quarter-cask  or  keg, 
so  filled  and  trafficked  in,  purchased,  sold,  disposed  of,  detained,  converted,  muti- 
lated or  destroyed,  or  not  so  delivered  or  returned ;  and  by  a  fine  of  twenty  dollan, 
and  by  imprisonment  in  a  county  jail,  for  not  less  than  one  and  not  more  than  three 
months  for  each  an^  every  subsequent  offence,  to  be  recovered  in  the  same  manner 
as  fines  are  now  recoverable,  one-half  for  the  use  of  the  poor  of  the  city  or  the 
county  where  such  offence  shall  be  committed,  and  one-half  for  the  use  of  Uie  officer 
who  may  arrest  such  offender. 

Sect.  3.  Any  such  owner  or  owners,  or  the  agent  of  such  owner  or  owners,  who 
shall  make  oath  or  affirmation  before  any  justice  of  the  peace,  alderman  or  any 
magistrate  having  jurisdiction  in  criminal  matters,  that  he  has  reason  to  believe, 
setting  forth  the  facts  upon  which  such  belief  is  founded,  and  does  believe,  that  any 
of  the  above-named  articles,  belonging  to  him  or  them,  so  branded  or  stamped  as 
aforesaid,  or  from  which  the  brands  or  stamps  have  been  cut  off,  removed,  defaced 
or  obliterated,  or  which  have  been  mutilated  or  wilfully  detained,  after  demand  has 
been  made  by  any  person  or  persons  manufacturing  or  selling  malt  liquors,  or  aay 
other  liquor  or  liquid,  or  that  any  junk  or  cask  dealer,  or  any  other  person  or  per- 


(a)  See  24  Leg.  Int.  245.    ^g.^.^^,  by GoOglc 
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flons  whomsoever,  shall  have  any  of  tlie  articles  above  described,  nnlawfullj  as  afore- 
nid,  in  his,  her  or  their  possession,  or  secreted  on  his,  her  or  their  premises,  or  in 
any  other  place  ander  his,  her  or  their  control,  the  said  magistrate  shall  thereupon, 
on  proof  of  snch  demand  having  been  made,  issue  a  search-warrant,  directed  to  any 
oonstable  or  other  proper  officer,  to  search  the  premises  of  the  offender  or  offenders, 
or  said  place  where  any  such  articles  are  alleged  to  be,  particularly  describing  such 
premises  or  place ;  and  if  upon  search  any  such  articles  shall  be  found,  to  take  pos- 
flession  of  the  same,  and  to  bring  the  body  of  the  person,  in  whose  possession  or 
control  any  such  article  may  be  found,  before  such  magistrate,  to  be  tried  as  for  a 
misdemeanor,  under  the  same  regulations  now  provided  by  law  for  the  trial  of 
misdemeanor,  and  to  be  punished  in  the  manner  set  forth  in  the  second  section  of 
this  act. 

Act  9  April  1870.  Purd.  1643. 

Sect.  1.  If  any  person  or  persons  shall,  without  the  permission  of  the  owner 
thereof,  fill  with  c?JDeral  water  or  any  other  articles  whatsoever,  any  bottle  marked 
and  registered  in  accordance  with  the  acta  of  April  9th  1849,  and  January  20th  1849, 
and  April  20th  1843,  by  the  manufacturers  and  venders  of  mineral  water  and  other 
beverages,  or  shall  sell  or  buy,  traffic  in  or  use  or  dispose  of  any  such  bottles  for 
gain,  convenience  or  profit,  such  person  or  persons  shall  be  deemed  guilty  of  a  mis- 
demeanor, and  upon  conviction  thereof  in  the  proper  court,  shall  be  liable  to  a  fine 
not  exceeding  five  hundred  dollars,  or  imprisonment  not  exceeding  six  months. 

Scot.  2.  The  using  by  any  other  person  than  the  rightful  owners  of  such  bottles 
as  aforesaid,  shall  he  primd  facie  proof  of  the  unlawful  dealing  in  or  using  said 
bottles :  Promdedy  That  this  act  shall  only  apply  to  the  city  of  Philadelphia. 
• 

IV.  An  action  on  the  case  may  be  maintained  by  a  manufacturer  who  marks  his 
goods  with  the  known  and  accustomed  mark  of  the  plaintiff — where  the  mark  used 
by  the  defendant  resembles  the  plaintiff's  mark  so  closely  as  to  be  calculated  to 
deceive^  and  as  to  induce  persons  to  believe  the  defendant's  goods  to  be  of  the 
plaintiff's  manufacture,  and  the  defendant  uses  such  mark  with  intent  to  deceive — 
and  sells  the  goods  so  marked  as  and  for  goods  of  the  pFaintiff's  manufacture^  and 
proof  of  special  damage  is  not  necessary.  5  Man.  G.  k  S.  109.  2  Am.  L.  R.  681. 
See  3  P.  L.  J.  143.     26  Leg.  Int.  4,  5,  413. 

Where  the  plaintiff  had  invented  a  certain  medicinci  and  the  defendant  had  pre- 
pared an  inferior  article,  which  he  sold  as  and  for  the  medicine  of  the  plaintiff,  it 
was  held  to  be  a  fraud,  for  which  the  plaintiff  might  maintain  an  action,  without 
proof  of  special  damage.  19  Pick.  214.  And  see  3  Doug.  293.  3  B.  &  C.  541. 
5  D.  &  R.  292.     4  B.  &  Ad.  410.     2  M.  &  G.  385. 

No  person  has  a  right  to  use  the  names,  marks,  letters  or  other  symbols  which 
another  has  previously  got  up,  or  been  accustomed  to  use,  in  his  trade,  business  or 
manufactures.     2  Sandf.  Ch.  R.  586.     Ibid.  603. 

Where  a  manufacturer  adopts  a  certain  trade  mark,  and  stamps  it  upon  the  article 
manufactured,  he  is  entitled  to  the  exclusive  use  of  it,  and  a  court  of  equity  will 
restrain,  by  injunction,  any  other  person  who  pirates  such  trade  mark  from  using 
the  same.     11  Paige  292.     And  see  2  Brewst.  303,  308,  314,  321. 

And  where  the  person  pirates  a  trade  mark  for  the  fraudulent  purpose  of  passing 
off  his  own  article  for  that  of  him  whose  mark  he  has  taken,  and  to  supplant  him 
in  the  good-will  of  the  business,  he  will  be  liable  also  to  respond  in  damages  for  the 
injnry  thus  caused.     Ibid. 

It  is  no  defence  to  such  a  suit  that  the  simulated  article  is  equal  in  quality  to  the 
genuine.     2  Sandf  Ch.  R.  586.     Ibid.  622.     11  Paige  293.     2  W.  &  M.  1. 

Nor  that  the  maker  of  the  spurious  goods,  or  the  jobber  who  sells  them  to  the  . 
retailers,  informs  those  who  purchase  that  the  article  is  spurious,  or  an  imitation. 
2  Sandf.  Ch.  R.  586. 

A  foreigner  is  entitled  to  the  protection  of  his  trade  mark  as  well  as  a  citizen. 
4  McLean  516. 

On  a  dissolution  of  partnership,  both  the  former  partners  are  entitled  to  use  the 
trade  mark  of  the  firm.     5  McLean  256.  /-^  j 
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On  a  bill  to  restrain  one  from  the  use  of  trade  marks,  tlie  question  is  not  whether 
the  complainant  was  the  original  inventor  of  the  mark  alleged  to  have  been  pirated, 
nor  whether  the  article  sold  under  the  pirated  mark  is  of  equal  value  with  tht 
genuine ;  but  the  ground  is,  that  the  complainant  has  an  interest  in  the  good-will 
of  his  trade  or  business,  and  having  taken  a  particular  label  or  sign,  indicating  that 
the  article  sold  under  it  was  made  by  him,  and  sold  under  his  authority,  or  that  he 
carries  on  business  at  a  particular  place,  he  is  entitled  to  protection  against  one  w\» 
attempts  to  pirate  upon  the  good-will  of  his  friends  or  customers,  by  using  mttk 
label  or  sign,  without  his  consent  or  authority.   2  Sandf.  Gh.  R.  622. 

An  alien  manufacturer  may  maintain  a  bill  for  such  injunction,  or  sn  action  at 
law,  against  a  citizen  of  the  United  States  using  his  trade  mark.  11  Paige  292.  3 
W.  &  M.  1. 

Dodderidge,  in  Southern  and  Howe's  case,  (Cro.  Jac.  468,^  cited  a  case  to  be 
adjudged  in  33  Eliz.  B.  C.  A  clothier  of  Gloucestershire  sold  very  good  ck>th, » 
that  in  London,  if  they  saw  any  cloth  of  his  mark,  they  would  buy  it  without  search* 
ing ;  and  another,  who  made  bad  cloth,  put  his  mark  upon  it  without  his  privity. 
Action  on  the  case  was  brought  upon  this  deceit,  and  adjudged  it  well  lies.  TreatiBS 
of  Frauds  185.   Poph.  143-4. 

A  court  of  equity  will  not,  in  a  contest  between  persons  who  profess  to  be  maiifr 
fecturers  of  qtuick  medicines,  interfere  to  protect  the  use  of  trade  marks,  by  injiui&> 
tion.   7  P.  L.  J.  176. 

A  complainant,  whose  business  is  imposition,  cannot  invoke  the  aid  of  equitf 
against  a  piracy  of  his  trade-marks.   Ibid.  176.  8  Sim.  477.    26  L^.  Int.  29. 


Cranscript. 


What  constitutes  a  transcript  from  a  justice's  another  justice,  and  of  filing  a  transenpt 

docket — of  the  effects  of  taking  a  tran-  in  the  courts  of  eommon  pleas.  CopyoCa 

script  from  the  docket  of  one  justice  to  transcript. 

A  TRANSCRIPT  is  the  copy  of  an  original  writing  or  deed  where  it  is  written  over 
or  exemplified.  (Cowell.)  A  copy  of  the  proceedings  before  a  justice  of  peace,  aa 
they  are  recorded  on  his  docket,  is  called  a  transcript 

It  shall  be  the  duty  of  the  justice,  on  demand  made  either  by  plaintiff  or  defendant, 
to  make  out  a  copy  of  hb  proceedings  at  large,  and  deliver  the  said  copy  dulj^cer* 
tified  by  him,  to  the  party  requiring  the  same,  and  if  on  such  demand  he  shall  refuse 
so  to  do,  it  shall  be  deemed  a  misdemeanor  in  office.  Act  20  March  1810,  §  23. 
Purd.  606. 

The  prothonotaries  of  the  respective  counties  shall  enter  on  their  dockets  tian- 
Bcripts  of  judgments  obtained  before  justices  of  the  peace  of  their  proper  counties, 
without  the  agency  of  an  attorney,  [for  the  fee  of  fifty  cents,]  which  transcripts  the 
justices  shall  deliver  to  any  person  who  may  apply  for  the  same,  and  which  judg- 
ments, from  the  time  of  such  entries  on  the  prothonotary's  docket^  shaU  bind  the 
real  estate  of  the  defendants ;  but  no  fieri  facias  shall  be  issued  by  any  prothoDO> 
taiy  until  a  certificate  shall  be  first  produced  to  him  from  the  justice  before  whom 
the  original  judgment  was  entered,  stating  therein,  that  an  execution  had  issued  to 
the  proper  constable  as  directed  by  this  act,  and  a  return  thereon  that  no  goods 
could  be  found  sufficient  to  satisfy  said  demand;  and  any  justice  issuing  an  execu- 
tion on  a  judgment  removed  as  aforesaid,  shall,  on  the  plaintiff  producing  a  reedpt 
for  the  delivery  of  such  transcript  to  the  prothonotary  of  the  county,  to  be  entered 
of  record,  tax  [fiily  cents]  upon  such  execution  for  the  prothonotary's  fees  as  afore- 
said ;  and  no  judgment,  whether  obtained  before  a  justice,  or  in  any  court  of  record 
within  this  commonwealth,  shall  deprive  any  person  of  his  or  her  right  as  a  free> 
holder  longer  or  for  any  greater  time  than  such  judgment  shall  remain  unsatisfied, 
any  law,  usage  or  custom,  to  the  contrary  notwithstanding.  Ibid.  §  10. 
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Transcripts  of  jodgmeDts  of  justices  of  the  peace,  filed  in  the  common  pleaa, 
stand  on  the  same  footing  in  all  respects  as  judgments  originally  entered  in  court 
1  B.  221. 

A  transcript  entered  on  the  docket  of  the  common  pleas  is,  as  regards  real  estate, 
Tirtuailj  a  judgment  of  that  court;  consequently,  it  may  be  set  aside,  on  motion, 
with  or  without  an  issue,  where  it  has  been  obtained  surreptitiously,  or  it  may  be 
only  opened  to  let  the  party  into  a  defence,  where  he  has  missed  his  time  either 
through  accident  or  mistake.   1  P.  R.  20. 

A  transcript  of  the  judgment  of  a  justice,  filed  in  pursuance  of  the  act,  is  in  ita 
legal  effect  a  judgment  of  the  court  of  common  pleas,  and  may  be  so  styled  in  a  scire 
facias  to  revive  the  same.   8  P.  R.  98. 

If  a  judgment  be  rendered  by  a  justice,  for  a  sum  beyond  his  jurisdiction,  and  a 
transcript  of  such  judgment  be  filed  in  the  common  pleas,  it  cannot  be  treated  as  a 
nullity  in  a  scire  facioM  to  revive  such  judgment;  the  remedy  being  by  motion  to 
have  the  judgment  struck  off,  or,  perhaps,  by  writ  of  error.   Ibid. 

In  an  action  brought  to  recover  the  amount  of  a  judgment  rendered  by  a  justice 
of  the  peace  in  another  county,  a  certified  transcript  of  such  judgment  is  pritnd 
facie  evidence  under  the  act  of  1810,  although  not  sworn  to  be  a  true  copy.  2  P. 
B.  465. 

Where  it  is  alleged  that  the  transcript  returned  to  the  common  pleas  does  not 
eonform  to  the  docket  of  the  justice,  which  is  alleged  to  be  erroneous,  and  an 
application  is  made  for  leave  to  amend  the  docket  by  the  transcript,  the  court 
below  are  to  determine,  upon  inspection  of  the  docket,  and  all  the  papers  and 
evidence  before  them,  what  are  the  true  words  of  the  record ;  and  if  the  amend- 
ment be  refused,  the  supreme  court  will  not,  for  that  reason,  reverse  the  judgment. 

Ailer  an  appeal  has  been  entered,  the  justice  cannot  grant  a  transcript  to  consti' 
tiUe  a  lien,  according  to  section  10  of  the  act  of  1810.    IB.  224. 

A  transcript  of  Sie  judgment  of  a  justice  of  the  peace,  filed  in  the  common 
pleas,  creates  no  lien  upon  the  defendant's  real  estate,  if  an  appeal  be  entered 
before  the  justice  within  the  time  limited  by  law.   7  W.  640. 

A  transcript  of  the  judgment  of  a  justice  of  the  peace  filed  in  the  court  of 
common  pleas,  in  pursuance  of  the  act  of  1810,  is  such  a  judgment  of  that  court  as 
an  attachment  may  issue  upon  under  the  provisions  of  the  19th  section  of  the  act 
16  June  1836.  2  W.  &  S.  169. 

TKANSCRIPT  FROM  THE  DOCKIT  OT  ALDEBMAN  WHITE. 

The  City  of  Philadel-  Warrant  issued,  September  5th  1870.  A.  G.  Fisher,  Consta- 
PBiA  ble.    Returned,  September  9th  1870,  on  oath : — "  I  have  here 

the  body  of  the  defendant,  as  within  I  am  commanded." 

Plaintiffs  charge  the  defendant,  as  driver  of  cab  No.  79,  with 
having  violated  the  10th  section  of  an  ordinance  intituled  **  An 
Ordinance  for  the  regulation  of  the  ovrners  and  drivers  of 
hackney-coaches,  wagons,  carts  and  dravs  within  the  city  of 
Philadelphia,''  passed  April  16th -1812,  by  standing  with  said 
cab  in  a  street  other  than  those  which  are  appointed  for  them, 
to  wit,  in  Chestnut  street,  in  the  city  of  Philadelphia,  opposite  to 
Jones's  Hotel,  on  the  5th  of  September  inst.,  between  the  hours 
of  3  and  5  o'clock,  p.  m.,  he  not  being  then  actually  employed, 
whereby  he  incurred  a  penalty  of  two  dollars.  A.  G.  Fisher, 
sw.  P.  J.  H.  Pressor,  sw.  P.  Whereupon,  judgment  for  the 
plaintiff  for  two  dollars.  Eo.  d.,  execution  issued.  Ret.  Sep- 
tember 27th.  September  12th,  received  a  certiorari,  and  same 
day  made  a  return  and  stayed  the  execution. 

September  10th,  Tr.  for  the  defendant. 

CITY  OF  PHILADELPHIA,  m. 

I  CERTIFY,  that  the  above  is  a  correct  transcript  of  the  proceedings  had  before  me,  in 
the  above  suit,  and  of  record  on  mv  docket. 

Witness  my  hand  and  seal,  at  Philadelphia,  this  thirteenth  day  of  September,  in  the 
Tear  of  our  Lord  1870.  John  White, 

Alderman  in  and  for  Fifth  Ward. 


V9, 

Savuel  Leech. 


OHta fS^ 

TnaM.    .••••.       fiO 
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Creasott. 

I.  ProTUions  of  the  Penal  Code.  11.  Judicial  decisions. 

I.  Act  31  March  1860.  Purd.  216. 

Sect.  1.  If  any  person  owing  allegiance  to  the  commonwealth  of  PeDnsjhaiuai 
shall  levy  war  against  the  same,  or  shall  adhere  to  the  enemies  thereof,  giving  that 
aid  and  comfort  within  the  state  or  elsewhere,  and  shall  be  thereof  convicted  ot 
confession  in  open  court,  or  on  the  testimony  of  two  witnesses,  to  the  same  oreil' 
act  of  the  treason  whereof  he  shall  stand  indicted,  such  person  shall,  on  oonTiet](% 
be  adjudged  guilty  of  treason  against  the  commonwealdi  of  Pennsylyania,  and  bt 
sentenced  to  pay  a  fine  not  exceeding  two  thousand  dollars,  and  undergo  an  impKK 
sonment,  by  separate  and  solitary  confinement  at  labor,  not  exceeding  twelve  yeu' 

Sect.  2.  If  any  persoui  having  knowledge  of  any  of  the  tareasons  aforesaid,  shai 
conceal,  and  not,  as  soon  as  may  be,  disclose  and  make  known  the  same  to  tit 
governor  or  attorney-general  of  the  state,  or  some  one  of  the  judges  or  ju8de«< 
thereof,  such  person  shall,  on  conviction,  be  adjudged  guilty  of  misprision  of  tie»> 
son,  and  shall  be  sentenced  to  pay  a  fine  not  exceeding  one  thousand  doUara,  aoi 
undergo  an  imprisonment,  by  separate  or  solitary  confinement  at  labor,  not  exceed 
ing  six  years :  Provided  cUtoays^  That  nothing  herein  contained  shall  anthoriie  ths 
conviction  of  any  husband  or  wife  for  concealing  any  treasons  committed  by 
respectively. 

Act  18  April  186i;  Purd.  217. 

Sect.  1.  If  any  person  or  persons  belonging  to  or  residing  within  this  state,  aai 
under  the  protection  of  its  laws,  shall  take  a  commission  or  commissions  from  aaj 
person,  state  or  states,  or  other  the  enemies  of  this  state,  or  of  the  United  StaMt 
of  America,  or  who  shall  levy  war  against  this  state  or  government  thereof,  or 
knowingly  and  willingly  shall  aid  or  assist  any  enemies  in  open  war  against  tkis 
state  or  the  United  States,  by  joining  their  armies,  or  by  enlisting,  or  procuring  or 
persuading  others  to  enlist  for  that  purpose,  or  by  furnishing  such  enemies  with  i 
arms  or  ammunition,  or  any  other  articles  for  their  aid  and  comfort,  or  by  canyiBg  I 
on  a  traitorous  correspondence  with  them,  or  shall  form,  or  be  in  anywise  conceraed  ! 
in  forming  any  combination  or  plot  or  conspiracy,  for  betraying  this  state  or  tbs  ; 
United  States  of  America  into  the  hands  or  power  of  any  foreign  enemy,  or  any  I 
organized  or  pretended  government  engaged  in  resisting  the  laws  of  the  United ! 
States,  or  shall  give  or  send  any  intelligence  to  the  enemies  of  this  state  or  of  tke  ' 
United  States  of  America,  or  shall,  with  intent  to  oppose,  prevent  or  subvert  the  ; 
government  of  this  state  or  of  the  United  States,  endeavor  to  persuade  any  peism  | 
or  persons  from  entering  the  service  of  this  state  or  of  the  United  States^  or  finon. 
joining  any  volunteer  company  or  association  of  this  state  about  being  mustered 
into  service,  or  shall  use  any  threats  or  persuasions,  or  offer  any  bribe,  or  hold  oat 
any  hope  of  reward,  with  like  intent  to  induce  any  person  or  persons  to  abandtt  i 
said  service,  or  withdraw  from  any  volunteer  company  or  sAsociation  already  orgaBi*  | 
ized  under  the  laws  of  this  commonwealth,  for  that  purpose;  every  penson  m 
offending  and  being  legally  convicted  thereof,  shall  be  guilty  of  a  high  misde* 
meaner,  and  shall  be  sentenced  to  undergo  solitary  imprisonment  in  the  penites- 
tiary,  at  hard  labor,  for  a  term  not  exceeding  ten  years,  and  be  fined  in  a  sum  nol 
exceeding  five  thousand  dolUrs,  or  both,  at  the  discretion  of  the  court :  iVoriVM^ 
That  this  act  shall  not  prohibit  any  citizen  from  taking  or  receiving  civil  oomnui- 
sions  for  the  acknowledgment  of  deeds  and  other  instruments  of  writing. 

Sect.  2.  If  any  person  or  persons  within  this  commonwealth,  shall  sell,  boiUy 
furnish,  construct,  alter  or  fit  out,  or  shall  aid  or  assist  in  selling,  building,  eon-  j 
structing,  altering  or  fitting  out  any  vessel  or  vessels,  for  the  purpose  of  making  vsr 
or  privateering,  or  other  purpose,  to  be  used  in  the  service  of  any  person  or  partiei 
whatever,  to  make  war  on  the  United  States  of  America,  or  to  resist  by  force  or 
otherwise,  the  execution  of  the  Uiws  of  the  United  States,  such  person  or  persoDi 
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diall  be  guilty  of  a  misdemeanor,  and  on  oonviction  thereof,  shall  be  sentenced  to 
vadergo  solitary  imprisonment,  in  the  penitentiary,  at  hard  labor,  not  exceeding  ten 
jears,  and  be  fined  in  a  sum  not  exceeding  ten  thousand  dollars,  or  both,  at  the 
discretion  of  the  court. 

n.  Treason  is  a  breach  of  allegiance,  and  can  be  committed  by  hun  only  who 
ewes  allegiance,  either  perpetual  or  temporary.   5  Wheat.  97. 

Where  the  premeditated  object  and  intent  of  a  riotous  assembly  is  to  prevent  by 
luroe  and  violence  the  execution  of  a  law  of  the  state,  by  force  and  violence  to  coerce 
hB  repeal  by  legislative  authority,  or  to  deprive  any  class  of  the  community  of  the 
protection  afforded  by  kw,  and  the  rioters  proceed  to  execute  by  force,  their  pre- 
Sieditated  objects  and  intents,  they  are  guilty  of  treason,  in  levying  war  against  the 
Mate.  2  Wall.  Jr.  140,  202.  Whart.  St.  Tr.  634.  2  D.  348,  346.  Wharton  on 
Homicide  462. 

Bat  a  resistance  to  the  execution  of  a  law  of  the  state,  accompanied  with  any 
degree  of  force,  is  not  treason ;  to  constitute  that  offence,  the  object  of  the  resistance 
must  be  of  a  public  and  general  character.  1  Paine  265.  And  there  must  be  an 
Aetoal  levying  of  war;  a  conspiracy  to  subvert  the  government  by  force,  is  not 
Ireason ;  nor  is  a  mere  enlistment  of  men,  who  are  not  assembled,  a  levying  of  war. 
4  Or.  75.  2  Wall.  Jr.  136,  140.  4  Am.  L.  J.  83.  So,  no  man  can  be  convicted 
ef  treason  who  was  not  present  when  the  war  was  levied.  2  Burr's  Trial  401,  439. 
Bee  Whart.  C.  L.  §  2719-36. 

Delivering  up  prisoners  and  deserters  to  the  enemy,  is  giving  them  aid  and  com- 
fcrt,  and  therefore,  treason.  2  Wheeler's  Cr.  Cas.  477.  And  so  is  the  carrying  of 
provisions  towards  the  enemy,  with  intent  to  supply  him,  though  that  intention 
should  be  defeated.  3  W.  C.  C.  234.  Whart.  Cr.  L.  §  2737.  See  McGee  v.  The 
Fanny,  Hopk.  Dec.  92-3. 

The  clause  requiring  the  testimony  of  two  witnesses  to  the  same  overt  act  of 
treason,  refers  to  the  proofs  on  the  trial,  and  not  to  the  preliminary  hearing  before 
tlie  committing  magistrate,  or  the  proceeding  before  the  grand  jury.  2  Wall.  Jr. 
138.  1  Burr's  Trial  196.  18  Leg.  Int.  149.  But  see  Fries's  Trial  14.  Whart.  St 
Tr.  480. 


1.  Jorisdiotion  of  jnatioeB  in  trespass  and      III.  Jndicial  decisione  relstiag  to  trespass. 

trover.  IV.  Trover  and  oonversioa. 

IL  Proceedings  before  referees. 

I.  Act  22  March  1814.  Purd.  604. 

Sect.  1.  The  justices  of  the  peace  of  the  several  counties  of  this  commonwealth, 
and  the  aldermen  of  the  city  oi  Philadelphia,  shall  have  jurisdiction  of  actions  of 
trover  and  conversion,  and  of  actions  of  trespass  brought  for  the  recovery  of  damages 
fer  injury  done  or  committed  on  real  and  personal  estate,  in  all  cases,  where  the 
value  of  the  property  claimed,  or  the  damages  alleged  to  have  been  sustained,  shall 
not  exceed  one  hundred  dollars. 

8bct.  2.  It  shall  be  the  duty  of  the  justice  or  alderman  before  whom  any  suit  or 
action  ia  brought,  if  the  demand  does  not  exceed  ten  dollars,  to  proceed  to  hear  and 
determine  as  to  him  of  justice  and  right  shall  appear  to  belong;  but  if  the  demand  in 
eontrovensy  should  exceed  that  sum,  then,  on  the  request  of  either  party,  or  his  or 
her  agent,  three  reputable  citizens  shall  be  chosen  by  the  parties  or  their  agents,  as 
veferees,  or  if  they  cannot  agree,  or  if  only  one  party  or  his  or  her  agent  should 
i^>pear,  then  the  justice  or  uderman  shall  appoint  the  referees,  who  shall  be  sworn 
«r  ai&rmed  justrv  and  truly  to  assess  the  damages  alleged  to  have  been  sustained, 
cr  the  value  of  the  property  in  dispute,  which  they  or  a  majority  of  them  shall  have 
power  to  assess:  Provided^  That  if  both  parties  or  their  agents  shall  not  prefer  a 
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reference,  the  jastice  or  alderman  sball  proceed  to  liear  and  determine,  and  if  tlie 
sum  adjudged  does  not  exceed  five  dollars  and  thirty-three  cents,  the  same  shall  be 
final  and  conclusive;  and  each  referee  shall  be  entitled  to  receive  one  dollar  for 
every  day  he  shall  have  attended  in  each  case :  Provided^  That  if  the  defendant 
shall,  before  the  trial  of  the  action,  make  oath  or  affirmation  that  the  title  to  landi 
will  come  in  question  in  the  said  action,  then  the  justice  or  alderman  shall  diBmia 
the  same ;  and  in  case  of  such  dismissal  the  costs  shall  be  paid  in  equal  shares  bj 
the  plaintiff  and  defendant :  Provided  ahoay^^  that  if  the  damages  so  found  by  the 
justice,  alderman  or  referees,  shall  not  amount  to  more  than  one  dollar,  the  plaintiff 
or  plaintiff  shall  not  recover  more  costs  than  damages. 

Sect.  3.  Either  party  shall  have  the  right  of  appealing  to  the  court  of  oomnm 
pleas  of  the  proper  county,  where  the  judgment  given  bj  the  justice  or  aldeTmaa 
alone  shall  exceed  five  dollars  and  thirty-three  cents,  and  where  judgment  given  oa 
the  award  of  referees  shall  exceed  twenty  dollars. 

Sect.  4.  The  process,  return  thereof,  notices,  awards,  judgments  and  appeah^ 
and  the  proceedings  of  justices,  constables,  referees  and  courts,  and  eveiy  proceed- 
ing necessary  to  carry  this  act  into  effect,  which  is  not  herein  specially  provided  fe^ 
shall  be  made  and  done,  under  and  according  to  the  provisions  and  regulationfl  ia 
similar  cases  contained  in  the  act,  entitled  "  An  act  to  amend  and  consolidate  vitk 
its  supplements  the  act,  entitled  ^  An  act  for  the  recovery  of  debts  and  demands  not 
exceeding  one  hundred  dollars,  before  a  justice  of  the  peace,  and  for  the  election  of 
constables  and  for  other  purposes.' '' 

Sect.  5.  Nothing  in  this  act  contained  shall  be  construed  to  extend  to  actions  of 
ejectment,  replevin  or  slander,  actions  on  real  contracts  for  the  sale  or  convejiam 
of  lands  and  tenements,  actions  for  damages  in  personal  assault  and  battery,  wooiid> 
ing  or  maiming  or  to  actions  for  false  imprisonment. 

Seot.  7.  The  said  aldermen  and  justices  shall  take  cognisance,  by  amicable  fioit, 
of  all  causes  of  action  within  their  jurisdiction,  whether  such  jurisdiction  arises  froa 
this  act,  or  from  an  act  to  amend  and  consolidate,  with  its  supplements,  the  art 
entitled  "  An  act  for  the  recovery  of  debts  and  demands  not  exceeding  one  hundred 
dolUrs,  before  a  justice  of  the  peace,  and  for  the  election  of  constables,  and  for  other 
purposes." 

IL  Act  26  March  1814.  Purd.  604. 

Sect.  1.  If  any  referee  appointed  under  the  third  section  of  the  act  to  which  tliii 
is  a  supplement,  or  under  an  act  regulating  the  proceedings  of  justices  of  the  peaes 
and  aldermen  in  cases  of  trespass,  trover  and  rent,  shall  not  attend  at  the  time  aad 
place  fixed  for  hearing  the  cause,  it  shall  be  the  duty  of  the  referee  or  referees  pre* 
sent,  (where  the  parties  cannot  agree  on  the  person  or  persons  to  supply  the  vaeancj, 
or  where  only  one  of  the  parties  attends,)  to  appoint  proper  persons  in  place  of  thosi 
who  may  be  absent,  and  the  referees  thus  appointed  shall  have  the  same  authocitj 
as  those  originally  appointed. 

Sect.  2.  The  said  referees  shall  be  sworn  or  affirmed  by  an  alderman  or  justice 
of  the  peace,  or  they  may  swear  and  affirm  each  other,  and  then  any  of  them  ebal 
have  power  to  administer  oaths  or  affirmations  to  witnesses,  in  the  cause  b^on 
^hcm  \  and  the  said  referees,  or  a  majority  of  them,  shall  have  power  to  adjoon 
tlieir  meetings  to  any  other  time  or  place,  and  as  often  as  they  may  deem  prop^. 

Act  13  February  1816.  Purd.  604. 

Sect.  1.  In  all  actions  for  the  recovery  of  damages  for  any  trespass,  wrong  or 
injury  done  or  committed  against  real  or  personal  estate  brought  before  any  justice 
of  the  peace  or  alderman  of  this  commonwealth,  and  referred  agreeably  to  law,  tlM 
referees  are  hereby  empowered,  in  addition  to  their  report  of  the  daShnages,  if  any  sus- 
tained by  the  plaintiff,  to  decide  and  report  also  whether  the  plaintiff  or  defendanl 
shall  pay  the  costs  of  such  action,  or  in  what  proportion  they  shall  be  paid  bj  Un 
plaintiff  or  defendant  respectively,  on  which  report  judgment  shall  be  entmd,  ai 
well  for  the  costs  as  the  damages,  and  execution  shall  issue  as  in  other  cases ;  aoy- 
thing  in  the  2d  section  of  the  act,  entitled  ''  An  act  regulating  the  proceedings  of 
justices  of  the  peace  and  aldermen  in  cases  of  trespass,  trover  and  rent,"  passed  tk 
22d  day  of  March  1814,  or  in  any  other  act,  to  the  oontraiy  notwithstanding. 
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Act  26  April  1815.  Purd.  604.  ^.  ? 

Sect.  1.  No  action  brought  before  a  justice  of  tbe  peace  or  alderman  shall  be  ^ 

Teterred  to  referees  for  trial,  unless  by  the  agreement  or  express  assent  of  both  ^       , 

parties  to  the  action,  or  their  agents,  which  agreement  or  assent  shall  be  noted  by  W       ^ 
Ach  justice  or  alderman  upon  his  docket.    " 

m.  The  action  of  trespass  lies  for  immediate  (injuries  to  the  person)  or  to  the   '  ^ 

penoncu  or  real  property  of  another,  accompanied  with  force  either  actual  or 
implied,  whether  the  act  be  wilful  or  unintentional,  or  whether  it  be  committed  by 
the  defendant  or  by  another  at  his  command  or  procurement,  or,  having  been  done 
fcr  his  use  or  benefit,  he, afterwards  assents  to  it.,  Where,  however,  the  injury  is 
•onseqaential  or  collateral,  case  is  the  proper  remedy.   1  T.  586.    1  Leg.  Gaz.  206. 

Trespass  on  the  case  il  an  action  brought  for  the  recovery  of  damages,  for  acts 
waaccompamed  with  force^  and  which  in  their  consequences  only  are  injurious ;  for 
though  an  act  may  be  in  itself  lawful,  yet  if  in  its  effects  or  consequences,  it  is 

B>ductiye  of  any  injury  to  another,  it  subjects  the  party  to  this  action.  Esp.  N.  P. 
7.  Jii^tices  have  no  jurisdiction  of  actions  of  trespass  on  the  case.  13  S.  &  R. 
420.   1  Ash.  162. 

Per  Lord  Ellenborouoh,  G.  J. :  "  Whether  the  injury  complained  of  arises 
directly  or  follows  consequenttaUy  from  the  act  of  the  defendant,  I  consider  as  the 
only  just  criterion  of  trespass  and  case.''   1  Camp.  N.  P.  497. 

If  an  act  done  cause  immediate  injury,  whether  it  be  intentional  or  not,  trespass 
lies ;  and  if  done  by  the  co-operation  of  several  persons,  all  are  trespassers,  and  all 
nay  be  sued  jointly,  or  one  is  liable  for  the  injury  done  by  all ;  but  it  must  appear 
that  they  acted  in  concert,  or  that  the  act  of  the  one  sued  naturally  and  ordinarily 
produced  the  acts  of  the  others.   19  Johns.  381.  2  C.  482. 

The  jurisdiction  conferred  on  justices  of  the  peace  by  the  act  of  1814,  is  cob- 
eurrent  with  that  of  the  common  pleas.  4  S.  &  R.  417.   6  Ibid.  87.    1  Ash.  192. 

To  give  jurisdiction  to  a  magistrate,  in  trespass,  the  damage  must  form  an  actual 
or  immediate  injury  operating  upon  the  body  of  the  property.   6  B.  33. 

It  is  not  necessary,  however,  that  an  actual  loss  should  be  proved.  Everv  entry 
upon  the  close  of  another,  without  his  permission,  unless  justified  and  authorized 
by  law,  is  a  trespass,  for  which  suit  may  be  brought  before  an  alderman  or  justice 
of  the  peace.   13  Leg.  Int.  29.  8  Phila.  R.  424. 

Thus,  a  justice  has  jurisdiction  of  an  action  of  trespass  for  entering  the  plaintiff's 
house,  and  making  a  noise  and  disturbance  therein,  although  no  actual  loss  be 
proved.  13  S.  &  R.  417-20.  And  for  intruding  into  the  plaintiff's  dwellings 
house  and  refusing  to  leave  when  directed.   13  Leg.  Int.  29. 

A  devastavit  is  not  a  trespass  within  the  meaning  of  the  act  of  1814,  of  which 
a  magistrate  has  jurisdiction.   12  S.  &  R.  58. 

The  law  is  settled,  that  none  but  the  person  in  possession  of  the  land  can  main- 
tain trespass  quare  ciauvumfregit,   2  Br.  109.  4  Y.  218.   5  Wh.  539. 

A  tenant  may  sustain  an  action  of  trespass  quare  clausum /regit  against  his  land- 
lord,  for  an  injury  done  to  his  way^going  crop  afber  the  expiration  of  the  lease,  and 
after  he  had  removed  from  the  premises.   8  W.  282. 

An  owner  of  the  freehold  may  cut  or  carry  away  the  grain  or  grass  of  one  in 
wrongful  possession,  without  subjecting  himself  to  a  recovery  against  him  in  an 
action  of  trespass.   5  W.  543. 

In  an  action  of  trespass  before  a  justice  of  the  peace,  for  cutting  timber  on  the 
land  of  the  plaintiff,  it  is  not  error  that  the  record  \do  not  show  in  what  county 
Oie  land  is  situate.  5  P.  L.  J.  222.  8  Ibid.  425. 

To  stay  proceedings  in  an  action  of  trespass  before  a  justice,  the  affidavit,  under 
the  second  section  of  the  act  of  1814,  that  the  litle  to  lands  will  come  in  question, 
must  be  positive ',  it  is  not  sufficient  to  swear  to  the  best  of  the  deponent's  know- 
ledge  and  belief.  Carpenter  v.  Koons,  Purd.  604,  n.  It  is  too  late  to  make  such 
objection  after  the  case  comes  into  the  common  pleas  by  appeal.   8  H.  464. 

In  the  ease  of  personal  chattels,  he  who  has  the  general  property  need  not  prove 
possession,  because  the  law  draws  the  possession  to  the  property;  but  one  who 
daims  only  a  special  property,  must  prove  that  he  once  had  actual  possession,  with- 
out which  no  special  property  is  complete.   8  S.  &  R.  512,  513.  ^g.^.^^^ by GoOqIc 
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In  trespass  for  taking  and  carrying  away  the  plaintiff's  goods,  it  is  not  necessary 
fw  him  to  show  title  in  the  first  instance;  his  possession  is  sufficient,  and  the 
defendant  most  show  a  hetter  right  in  himself.     2  W.  180. 

Where  a  quantity  of  com  was  taken  from  the  owner  by  a  wilful  trespasser,  and 
converted  by  him  into  whiskey,  held,  that  the  property  was  not  changed,  and  that! 
the  whiskey  belonged  to  the  owner  of  the  original  material ;  and  was  liable  to  ba 
seized  in  execution  to  satisfy  his  debt.     3  N.  Y.  879.     2  R.  428. 

If  a  chattel  wrongfally  taken  retains  its  original  form  and  substance,  or  may  bo 
reduced  to  its  original  materials,  it  belongs  to  the  original  owner;  and,  this  role, 
it  seems,  holds  against  an  innocent  purchaser  from  the  wrongdoer,  without  regard 
to  the  increased  value  bestowed  by  him  upon  the  chattel.  But  if  it  be  conToted 
by  an  innocent  purchaser  or  holder  into  a  thing  of  a  different  tpecies,  as  where  whi 
is  made  into  bread,  olives  into  oil,  or  grapes  into  wine,  tne  original  owner 
reclaim  it.    Ibid. 

There  is  no  such  distinction,  however,  in  favor  of  a  uril/id  wrongdoer.     He 
acquire  no  property  in  the  goods  of  another  by  any  change  wrought  in  them  by 
labor  or  skill,  however  great  the  change  may  be,  provided  it  can  be  proved  that 
the  improved  article  was  made  from  the  original  material.    Ibid.    1  Bouy.  Inst  199. 

A  recovery  in  an  action  of  trespass,  for  taking  the  goods  of  the  plaintiff,  divi 
his  property  in  the  goods.     1  R.  121. 

Trespass  lies  against  a  constable  who  seizes  the  property  of  a  defendant  unda 
an  execution,  and  refuses  him  the  benefit  of  the  exemption  law.  4  G.  238.  3  6r. 
240.     See  27  Leg.  Int.  228. 

IV.    TrOYER  and  OONYSBdION. 

The  action  of  trover  and  convernon  lies  for  the  recovery  of  damages  for  the 
wrongful  conversion  of  personal  property,  whether  consisting  of  merchandise,  monej, 
bonds,  notes,  title-deeds  or  any  other  chattel  merely  personal,  in  which  a  man  may 
have  a  valuable  property.   1  Chit.  PI.  148.   2  Y.  537. 

This  action  reaches  all  cases  where  one  man  has  obtained  the  goods  of  aDotbei 
by  any  means,  and  has  sold  or  used  them  without  the  assent  of  the  owner,  or 
rofused  to  deliver  them  on  demand. 

It  is  confined  to  the  conversion  of  some  personal  property,  and  it  does  not  lie  foi 
injuries  to  land  or  other  real  estate,  even  by  a  severance  of  a  part  from  the  freehold^ 
unless  there  be  also  an  asportation.   3  S.  &  R.  515. 

But  if,  after  severance  from  the  freehold,  as  in  the  case  of  trees,  the  property 
severed  be  taken  away,  or,  if  coals  dug  from  a  pit  be  afterwards  thrown  out,  trovi 
wUl  lie  by  a  person  having  the  right  and  possession,  against  a  mere  intruder 
trespasser.   Ibid. 

So,  where  the  trunks  of  troes  blown  down  by  a  tempest,  are  cut  and  canriei 
away  by  a  tenant^  trover  is  the  proper  remedy  for  the  owner  or  lessor.  12  8.  &  R. 
272. 

It  lies  for  money,  though  it  be  not  in  a  bag,  or  otherwise  distinguisbable 
other  coin,  because  the  thing  itself  is  not  to  be  recovered  in  this  action,  but  merelj 
damages  for  the  conversion.   Ibid. 

This  action  in  Pennsylvania  is  an  equitable  remedy,  and  therefore  if  a  defendaiH 
have  an  equitable  or  legal  lien  on  the  property  in  his  possession,  it  may  be  set 
and  allowed  by  the  jury  (or  the  justice)  in  assessing  damages.   8  8.  &  R.  563. 

If  a  man  puts  a  chattel  into  the  possession  of  a  mechanic  to  repair,  and 
pledges  it,  the  owner  can  maintain  trover  against  the  pawnbroker.  The  pawi 
can  have  no  greater  property  in  the  thing  pawned  than  the  pawnor  himself  had. 
,Br.  43. 

The  conversion  of  one  partner  of  property  which  came  into  possession  of 
firm  or  partnership  accounts,  is  the  conversion  of  all,  and  makes  all  liable  in  trorer. 
4  R.  120. 

Trover  will  not  lie  for  goods  seized  by  virtue  of  legal  process,  and  in  the  enstodj) 
of  the  law.   9  Johns.  381. 

Trover  lies  against  a  common  carrier  who  puts  goods  on  a  wharf,  for  such  part 
them  as  are  lost,  or  not  actually  delivered  to  the  consignee.   15  Johns.  39. 

In  order  to  support  this  action,  the  pkintiff  must  show  propertv  in  bimseff,  a 
a  wrongful  conversion  by  the  defendant;  and  this  property  must  be  eitber  ahiolvM 
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or  special;  but  it  is  unnecessary  that  tlie  plaintiff  should  ever  have  had  the  actual 
possession,  for  it  is  a  rule  of  law  that  the  property  of  personal  chattels  draws  to  it 
the  possession.   2  P.  R.  45.    1  T.  19.  '       j 

The  nature  of  absolute  property  is  yery  readily  understood,  and  requires  no 
explanation ;  a  tpecicU  property  is  the  consequence  of  a  rightful  possession  for  a  par- 
ticular  and  special  purpose.   7  T.  R.  892.   1  Bac.  Abr.  50. 

As  to  the  other  essential  ingredients  of  this  action,  the  convernon,  it  is  to  be 
observed,  that  every  assumption  of  property  in,  or  exercise  of  authority  over,  the 
goods  of  another,  inconsistent  with  the  title  of  the  rightful  owner,  or  in  exclusion 
of  his  right,  is  a  conversion.  7  Johns.  254,  306.  10  Ibid.  175.  As  if  a  bailee  use 
or  misuse  the  thing  delivered  to  him,  (2  Saund.  47  f,)  or  deliver  it  to  a  stranger ; 
as  where  a  factor  pledges  the  goods  of  his  principal  for  his  own  debt.  14  Johns. 
128. 

The  wrongful  taking  and  carrying  away  another  person's  goods  is,  itself,  a  con* 
version.  15  Johns.  481.  But  where  the  goods  have  come  lawfully  into  the  defend* 
ant's  possession,  and  there  has  been  no  actual  conversion,  the  plaintiff  must  demand 
them,  and  the  defendant  refuse  to  deliver  them  up,  in  order  to  constitute  a  conver- 
sion.  2  Saund.  47  e. 

There  are  exceptions  to  this  rule ;  as,  where  the  possessor,  on  demand  by  the 
owner  or  his  agent,  answers  that  he  is  ready  to  deliver  them,  on  being  satisfied  that 
the  demandant  is  really  the  owner  or  agent,  no  conversion  can  be  inferred.  6  S.  & 
R.  305. 

But  where  the  possessor  refuses  to  deliver  them  because  of  a  claim  of  his  own  to 
ownership,  or  of  a  lien  which  he  asserts  he  has  on  them,  such  a  refusal  falls  within 
the  general  rule,  and  is  evidence  of  a  conversion.   Ibid. 

It  is  no  objection  to  the  action,  that  the  plaintiff  has  subsequently  repossessed 
himself  of  the  property,  for  he  is  still  entitled  to  damages  for  the  injury  sustained. 
1  Johns.  65.   7  Ibid.  254.   10  Ibid.  176. 

The  value  of  the  property  at  the  time  of  the  demand  is  the  measure  of  damages ;    ^  ^^^ 
but  coiopensation  may  also  be  made  for  an  aggravation  of  the  injury  by  peculiar 
qjreumstances  in  the  taking  or  detention.   12  S.  &  R.  89,  94.   6  Ibid.  300.   4  W. 
418.  3W.  333.  9  0.251. 

Though  trover  may  lie  for  a  certificate  of  stock  as  it  does  for  a  bond  or  deed,  yet 
it  will  not  lie  for  a  certain  number  of  shares  of  stock  claimed  by  the  plaintiff.  17 
8.  &  R.  286. 

As  a  general  principle,  the  defendant  in  an  action  of  trover  may  show  title  in  a 
fliird  person.  4  W.  241. 

If  the  owner  of  goods  brings  an  action  of  trespass  or  trover  against  one  who  has 
sold  his  goods  without  authority,  and  obtains  a  judgment  equal  to  the  value  of  the 
goods,  the  right  of  property  in  the  goods  is  changed,  so  that  he  cannot  maintain  an 
action  ailerwards  for  the  goods  against  the  vendee  of  the  defendant;  and  this, 
although  the  first  judgment  should  not  be  satisfied.   4  R.  285-6. 

Constructive  possession  of  unoccupied  land  is  sufficient  to  support  trover  for  the 
asportation  and  conversion  of  trees  felled  thereon.   9  W.  172. 

If  an  executor  separate  certain  articles  of  property  from  those  of  his  testator,  and 
declares  them  bequeathed  to  the  legatee,  it  is  such  a  delivery  as  will  enable  the 
latter  to  maintain  trover  for  them.   7  W.  570. 

He  who  parts  with  the  possession  of  his  property  for  the  purpose  of  defrauding 
hk  creditors,  cannot  maintain  trover  to  recover  it  back.  But  after  his  death,  if  his 
estate  be  otherwise  insufficient  to  pay  his  debts,  the  action  of  trover  survives  to  his 
personal  representatives,  who  may  prosecute  it  for  the  benefit  of  creditors.  6  W. 
453. 

Riding  a  horse  taken  up  as  an  estray,  for  the  purpose  of  discovering  the  owner, 
is  not  such  an  act  of  conversion  as  will  support  an  action  of  trover.   7  W.  557. 

A  neglect,  by  one  who  takes  charge  of  an  estray,  to  pursue  the  course  prescribed 
by  the  statute,  does  not  make  him  liable  to  an  action  of  trover,  unless  he  uses  the 
estray,  or  refuses  to  deliver  him  up  on  demand.  Ibid. 
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IFagrants. 


I.  Who  to  be  deemed  yagrants.  and  disorderly  persona. 

II.  Conyiction  and  punishment  of  yagrants        III.  Judioial  decisions. 

I.  Act  13  June  1836.  Purd.  999. 

Sect.  32.  The  following  described  persons  shall  be  liable  to  the  penalties  imposed 
by  law  upon  vagrants : — 

1.  All  persons  who  shall  unlawfully  return  into  any  district  whence  they  hare 
been  legally  removed,  without  bringing  a  certificate  from  the  diy  or  district  tc 
which  they  belong. 

2.  All  persons  who,  not  having  wherewith  to  maintain  ihemselves  and  their 
families,  live  idly  and  without  employment,  and  refuse  to  work  for  the  usual  and 
common  wages  given  to  other  laborers  in  the  like  work,  in  the  place  where  thej 
then  are. 

3.  All  persons  who  shall  refuse  to  perform  the  work  which  shall  be  allotted  to 
them  by  the  overseers  of  the  poor  as  i^oresaid. 

4.  All  persons  going  about  from  door  to  door,  or  placing  themselves  in  streets, 
highways  or  other  roi^S;  to  beg  or  gather  alms ;  and  all  other  persons  wandering 
abroad  and  begging. 

5.  All  persons  who  shall  come  from  any  place  without  this  commonwealth,  to  any 
place  within  it,  and  shall  be  found  loitering  or  residing  therein,  and  shall  follow  no 
labor,  trade,  occupation  or  business,  and  have  no  visible  means  of  subsistence,  and 
can  give  no  reasonable  account  of  themselves,  or  their  business  in  such  place. 

n.  AoT  21  February  1767.  Purd.  999. 

Sect.  1.  It  shall  and  may  be  lawfiil  for  any  justice  of  the  peace  of  the  county 
where  such  idle  and  disorderly  persons  shall  be  found,  to  commit  such  offenders 
(being  thereof  legally  convicted  before  him,  on  his  own  view,  or  by  the  confessioB 
of  such  offenders,  or  by  the  oath  or  affirmation  of  one  or  more  credible  witness  or 
witnesses)  to  the  work-house  of  the  said  county,  if  such  there  be,  otherwise  to  the 
common  jail  of  the  county;  there  to  be  kept  at  hard  labor,  by  the  keeper  of  such 
work-house  or  jail,  for  any  time  not  exceeding  one  month. 

Sect.  2.  If  any  persons  shall  be  found  offending,  in  any  township  or  place, 
against  this  act,  it  shall  and  may  be  lawful  for  any  constable  of  such  township  or 
place,  and  he  is  hereby  enjoined  and  required,  on  notice  thereof  given  him  by  any 
of  the  inhabitants  thereof,  to  apprehend  and  convey,  or  cause  to  be  conveyed,  such 
persons  so  offending  to  a  justice  of  the  peace  of  the  county,  who  shall  examine  and 
try  such  offenders,  and,  on  such  confession  or  proof,  shall  commit  them  to  the  work- 
house or  jail  of  the  county,  there  to  be  kept  at  hard  labor  during  the  term  afore- 
said }  and  if  any  constable,  after  such  notice  given  as  aforesaid,  shall  refuse  or 
neglect  to  use  his  best  endeavors  to  apprehend  and  convey  such  offenders  before 
the  justice  of  the  peace  aforesaid,  being  thereof  legally  convicted  before  suck 
justice  of  the  peace,  every  such  constable  shall  forfeit  and  pay  to  the  overseers  of 
die  poor  of  the  township  or  place  where  such  offence  shall  be  committed,  to  tbe 
use  of  the  poor  thereof,  the  sum  of  ten  shillings,  to  be  levied  by  distress  and  sale 
of  the  offender's  goods,  by  warrant  from  such  justice ;  and  the  overplus,  if  any, 
after  the  charge  of  prosecution  and  of  such  distress  shall  be  satisfied,  shall  be 
returned  to  such  offender. 

Sect.  3.  Any  person  or  persons  who  shall  conceive  him,  her  or  themsdves 
aggrieved  by  any  act,  judgment  or  determination  of  any  justice  or  justices  of  the 
peace  out  of  sessions,  in  and  concerning  the  execution  of  this  act,  may  appeal  to  the 
next  general  quarter  sessions  of  the  city  or  county,  giving  reasonable  notice  thereof; 
whose  order  thereupon  shall  be  final. 

Act  22  March  1836.   Purd.  1000. 
Sect.  6.  All  persons  who  may  be  convicted,  accordiujg  to  ^^xisting  laws  of 
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this  common  wealth)  before  the  mayor,  recorder  or  any  alderman  of  the  city  of 
Philadelphia,  or  before  any  alderman  or  justice  of  the  peace  of  the  county  of  rhi- 
ladelphia,  as  a  vagrant  or  disorderly  person,  shall  be  sentenced  to  suffer  confinement, 
at  suitable  employment,  in  the  vagrant  apartment  of  the  city  and  county  of  Phila- 
delphia,  for  the  term  of  one  month,  and  to  be  fed,  clothed  and  treated  as  convicts 
in  the  Philadelphia  county  prison  are  directed  to  be  fed,  clothed  and  treated. 

Act  21  March  1866.  Purd.  1446. 

Sect.  1 .  If  any  person  shall  be  found,  by  any  constable,  police  officer  or  detective, 
staying  or  loitering  in  or  around  any  steamboat  landing,  railroad  depot,  gambling 
or  drinking  saloon,  restaurant,  banking-house,  broker's  office  or  any  place  of  public 
amusement,  crowded  thoroughfare  or  other  place  of  public  resort,  in  any  city  or 
incorporated  borough,  within  the  counties  of  Erie,  Crawford,  Venango  and  War- 
Ten,(a)  having  no  apparent. business,  trade  or  occupation,  and  without  any  visible 
avocation  or  means  of  subsistence,  it  shall  be  the  duty  of  said  officer  to  arrest  such 
person,  and  take  him  or  her,  as  soon  as  may  be,  before  the  mayor  of  any  city,  the 
burgess  of  any  borough,  or  any  convenient  magistrate  of  the  place  where  the  arrest 
is  made ;  and. upon  due  proof  of  the  fact,  by  one  or  more  witnesses  or  by  confession, 
and  upon  the  party  arrested  failing  to  furnish  any  reasonable  or  satisfactory  account 
of  his  or  her  name,  residence,  character  or  business  at  that  place,  he  or  she  shall  be 
deemed  and  taken  to  be  a  vagrant,  and  shall  be  subject  to  all  the  existing  laws 
respecting  vagrants  now  in  force  in  this  commonwealth ;  and  the  mayor  of  any  city 
and  the  burgess  of  every  borough  within  the  said  counties  are  hereby  vested  with 
full  authority  and  jurisdiction  to  execute  all  the  provisions  of^this  act,  and  all  exist- 
ing laws  relative  to  vagrants. 

Sect.  4.  After  the  arrest  of  any  such  person  as  is  hereinbefore  described,  and 
upon  the  oath  or  affirmation  of  the  arresting  officer  or  other  person  that  he  has 
reason  to  suspect,  and  does  suspect  such  person  of  being  a  gambler,  burglar,  thief 
or  pickpocket,  it  shall  be  lawful  for  the  mayor,  burgess  or  justice  before  whom  such 
person  is  brought,  to  direct  the  officer,  in  his  presence  or  that  of  some  disinterested 
person  named  by  him,  to  search  the  person,  the  baggage,  and  place  of  residence  or 
resort  of  such  suspected  person,  and  return  to  the  presiding  magistrate  everything 
he  may  find  or  take,  deemed  confirmatory  of  such  suspicion,  and  everything  not  so 
deemed  shall  be  left  with  or  returned  to  the  owner ;  and  if,  upon  said  examination 
and  search,  such  mayor,  burgess  or  other  magistrate  shall  be  satisfied  such  suspected 
person  is  a  professional  gambler,  thief,  pickpocket  or  burglar,  he  shall  have  power 
so  to  render  his  judgment,  and  then  to  sentence  such  party  to  pay  a  fine  of  any  sum 
not  exceeding  one  hundred  dollars,  and  the  costs  of  prosecution,  and  to  undergo 
imprisonment,  in  the  county  jail,  for  any  period  not  exceeding  three  months,  or  to 
require  such  party  to  enter  into  recognisance,  and  give  bail  for  his  or  her  appear- 
ance at  the  next  court  of  quarter  sessions  in  such  sum  as  he  may  fix ;  and  upon  the 
fiiilare  of  any  such  party  to  comply  with  said  sentence,  or  give  the  required 
recognisance  and  bail,  to  commit  him  or  her  to  the  jail  of  the  county ;  of  all  of 
which  doings  the  said  magistrate  shall  keep  a  record,  and  transmit  a  certified  copy 
of  the  same  to  the  clerk  of  the  quarter  sessions,  at  or  before  the  next  succeeding 
term. 

Sect.  5.  If  any  person  shall  feel  him  or  herself  aggrieved  by  the  final  adjudica- 
tion of  any  mayor,  burgess  or  justice,  under  this  act,  he  shall  have  the  right  to  sue 
oat  a  writ  of  habeas  corpus,  before  any  judge  of  the  county  in  which  he  shall  be  so 
arrested,  and  have  a  rehearing  of  his  case,  or  by  giving  satisfactory  security,  in  the 
usual  form,  shall  have  the  right  to  have  a  writ  of  certiorari  to  remove  the  proceed- 
ings to  the 'next  court  of  quarter  sessions  for  review,  which  shall  suspend  the  further 
exeoation  of  the  judgment  or  sentence  until  the  case  is  heard  and  finally  determined 
by  the  court. 

m.  Vagrants  are,  since  the  repeal  of  the  act  of  8th  February  1766,  on  the  same 
fixating  in  the  city  of  Philadelphia,  and  the  districts  adjoining  to  it,  that  they  are 

(a)  See  act  II  April  1866,  as  to  Franklin  connty  of  York,  P.  L.  844  ;  and  act  9  April 
ooontj,  P.  L.  720 ;  act  4  April  1870,  as  to  the     1870,  as  to  Lebanon  coontj,  P.  L.  1005.  ^        ^ 
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in  oilier  parts  of  th^  state,  and,  therefore,  an  alderman  of  the  city  of  Philadelphia 
may  law^Uy  commit  any  vagrant  found  therein,  to  prison,  to  be  kept  at  hard  bbor 
for  any  time  not  exceeding  one  month,  on  conviction,  according  to  the  act  of  the 
2l8t  February  1767.     1  Sm.  268.     5  B.  518. 

Under  the  acts  of  assembly  relating  to  the  ''house  of  reiiige,"  the  adjudication 
of  a  magistrate,  on  a  charge  of  vagrancy  and  crime,  is  in  no  respect  conclusive,  bat 
the  whole  subject  is  open  on  the  hearing  of  a  habeas  corpus^  when  it  is  incumbeot 
on  the  managers  to  show  aflirmatively,  and  from  evidence,  that  the  child  detained 
in  their  custody  is  a  proper  subject  for  the  house  of  refuge,  within  the  true  intent 
and  meaning  of  their  charter.   1  Ash.  248. 

Whenever  it  is  made  to  appear,  affirmatively  and  clearly,  that  a  male  or  female 
child,  who  exhibits  knowledge  and  capacity  to  commit  a  crime,  and  who,  if  a  male, 
is  within  the  age  of  21,  and  if  a  female,  is  within  the  age  of  18,  has  been  guit^ 
of  vagrancy,  he  or  she  may  lawfully  be  committed  to  the  house  of  refuge.    Ibid 

Admitting  that  there  may  be  a  case  in  which  a  child  under  14  maj  justly  he 
adjudged  a  vagrant,  yet  the  circumstances  of  such  case  ought  to  be  urgent,  une- 
quivocal and  decisive.   Ibid. 

A  father  cannot  transfer  the  custody  of  the  person  of  his  child  to  the  nuinagen 
of  the  house  of  refuge,  unless  the  child  is  adjudged  a  proper  subject  for  the  house 
of  refuge,  by  due  course  of  law.  Ibid. 

'' There  is  another  class  of  offenders,  called  ' disorderly penont*  in  oar  acts  of 
assembly.  What  constitutes  this  offence,  is  not,  perhaps,  so  well  understood.  The 
acts  done,  or  duties  neglected,  that  make  one  an  idle  or  disorderly  perton,  are  all 
pointed  out  in  the  act  of  the  21st  of  February  1767,  and  these  are  all  embraced 
within  the  act  of  the  13th  of  June  1836,  where  the  offence  of  vagrancy  has  been 
clearly  described  in  the  various  classes  of  offences  already  quoted.  If  this  term  is 
to  have  no  greater  signification  than  what  is  given  to  it  by  the  act  of  1767,  then 
all  who  fall  within  its  description  are  made  voffabonds  by  the  act  of  13th  June  1836, 
and  then  there  are  no  offenders  who  can  be  called  '  disorderly  persons ;  but  we 
must  suppose  that,  the  legislature  intended  to  use  them  as  synonymous  terms.  Bui 
did  the  legislature  intend  that  the  term  *  disorderly  should  have  any  more  extended 
application  against  the  good  order  of  society,  than  what  is  understood  by  the  tenn 
'  vagrant  J  in  the  act  of  1836 1  I  am  inclined  to  think  they  did ;  for  we  must  pre- 
sume that  the  law-making  power  perfectly  understood  the  terms  which  they  have 
used.  What,  then,  is  understood  by  the  word  disorderly  f  When  applied  to  society, 
it  means,  lawless,  contrary  to  law,  inclined  to  break  loose  from  restraint,  unruly; 
in  a  manner,  violating  law  and  good  order,  contrary  to  rules  or  established  institu- 
tions. Such  is  the  definition  given  to  the  word  by  one  of  our  best  American  kxi- 
cographors. 

"  Ilie  act  of  17  Geo.  II.,  ch.  5,  speaks  of  *  idle  and  disorderly  perstms^  and 
vagrants,  or  rogues  and  vagabonds,  as  two  distinct  classes  of  offenders  \  and  t9ie  act 
of  the  21st  of  February  1767,  copies  portions  of  this  act  of  parliament,  and  ealls 
all  such  offenders  '  idle  and  disorderly  persons'  The  act  of  13th  of  June  1836, 
speaks  of  some  offences  not  embraced  in  the  former  act,  and  also  describes  all  who 
are  mentioned  in  the  act  of  1767,  and  calls  all  such  vagrants — and  yet  in  the  same 
session,  as  appears  by  the  act  of  the  22d  of  March  1836,  provision  is  made  fv  the 
punishment  of  disorderly  persons.  Now,  it  seems  to  me,  that,  so  far  as  these  laws 
nave  relation  to  the  city  and  county  of  Philadelphia,  we  may  well  suppose  thai 
many  offenders  who  are  not  vagrants  within  the  meaning  of  the  act  of  13Ch  June 
1836,  are  '  disorderly  persons'  and  may  be  punished  as  such  by  the  hw  of  the  22d 
March  of  that  year.  If  such  was  the  meaning  of  the  legiskture  then  no  viofaidoQ 
of  the  rules  of  good  order  in  the  community  can  well  occur,  without  the  offisndef 
rendering  himself  obnoxious  to  punishment  by  some  of  the  laws  which  I  hav« 
referred  to  in  the  course  of  these  remarks,  on  die  judgment  of  a  local  magistrate, 
unless  the  offence  is  of  that  grade  which  makes  it  the  subject  of  an  indictment. 

'<  In  my  opinion,  there  are  offences  which  would  not  render  one  a  vaaranty  within 
the  meaning  of  the  law,  yet  would  make  him  a  disorderly  person,  within  the  true 
meaning  of  the  term ;  and  a  magistrate  may  convict  him  as  such.  When  a  peison 
is  proved  before  a  magistrate  to  be  a  '  disorderly  person,'  the  punishment  is  the 
same  as  that  inflicted  upon  a  vagrant.     He  may  be  sentenced  to  the  countj  priaoa 
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for  a  period  not  exceeding  thirty  dajB.  To  make  such  a  conviction  a  valid  one,  I 
think  the  magistrate  ought  to  state  clearly  upon  his  record,  the  acts  done  by  the 
(lender,  which  make  him  a  disorderly  person.  Nor  is  he  bound  to  make  a  return 
of  such  conviction  to  the  court,  unless  the  case  comes  up  in  course  before  the  court 
of  quarter  sessions.  The  party  aggrieved  by  the  decision  of  a  magistrate  has  the 
right  of  appeal;  and  by  the  act  of  1838,  the  judges  of  the  court  of  quarter  sessions 
can  at  any  time  cause  all  persons  imprisoned,  either  as  vagrants,  disorderly,  or  for  a 
breach  of  the  peace,  to  be  brought  from  the  prison,  before  them,  and  examine  the 
same,  and  recommit  or  discharge  the  individuals  thus  imprisoned,  as  they  shall 
think  law  and  justice  require. 

''  It  would  be  difficult,  if  not  impossible,  to  enumerate  the  cases  where  a  com- 
mitting magistrate  ought  to  oommi^  one  as  a  *  ditorderfy  person ;'  for  a  correct 
decision  of  each  case  must  depend  upon  the  facts  disclosed  upon  the  hearing.  The 
term  '  disorderly/'  is  certainly  very  extensive  in  its  signification,  and  all  who  violate 
the  peace  and  good  order  of  society  are  liable  to  be  punished,  either  as  vagrants, 
disorderly,  or  for  a  breach  of  the  public  peace,  or  should  be  bound  for  their  good 
behavior.  Each  case  should  be  carefully  considered  by  the  magistrate,  and  no  one 
should  be  improperly  committed ;  at  the  same  time,  whenever  the  law  has  been 
violated,  or  the  good  order  of  societv  hsA  been  disturbed,  these  should  be  such  an 
efficient  administration  of  the  law  as  is  calculated  to  protect  the  public  against  future 
aggressions."   2  P.  458. 


I.  Of  the*  nature  and  charaeter  of  wagers.  III.  Wagers  on  a  horse-race. 

IL  Wagers  on  elections. 

I.  Lord  Ellvnborough  refused  to  try  an  action  upon  a  wager  on  a  cock-fight, 
obflerving  it  was  impossible  to  be  engaged  in  ludicrous  inquiries  of  this  sort,  consist- 
ently with  that  dignity  which  it  was  essential  a  court  of  justice  should  preserve.  2 
Camp.  140.  In  another  case,  which  wsa  a  wager  whether  a  person  might  be  law- 
fully arrested  for  a  sum  under  £40,  his  lordship  threw  down  the  record  with  great 
disnleasure,  sajing,  *'  I  certainly  will  not  tiy  this  cause.  I  sit  here  to  decide  points 
of  law  that  arise  incidentally  before  me,  and  the  decision  of  which  is  necessary  for 
the  purposes  of  justice— not  to  state  my  opinion  upon  any  question  submitted  to 
me  from  idle  curiosity*  I  consider  the  attempt  extremely  indecent."  2  Camp.  108. 
On  the  other  hand,  an  action  was  held  to  be  maintainable  on  a  wager  of  a  "  rump 
and  dozen,"  whether  the  defendant  wha  older  than  the  plaintiff.  Mr.  Sergeant 
Yaughan  urged,  with  his  usual  effect,  that  instead  of  any  public  prejudice  arising 
from  the  thing  betted,  it  was  for  the  public  benefit  to  promote  conviviality  and  good 
humor.  Mansfixld,  C.  J.,  indeed  said,  "  he  did  not,  judicially,  know  the  mean- 
ing of  a  '  rump  and  dozen.' "  But  Heath,  J.,  observed,  that  they  knew  very  well, 
privately,  that  a  '<  rump  and  dozen"  was  what  the  witness  stated,  namely,  a  good 
dinner  and  wine ;  '<  in  which,"  said  the  learned  judge,  ^*  I  can  discover  no  ille- 
gality." Chabibre,  J.,  added,  that  *'the  witness  had  explained  the  'rum^  and 
dozen'  to  mean  a  good  dinner,  and  this  is  sufficiently  certain.  Then  where  is  the 
immorality  J  Is  it  impossible  for  people  to  sit  down  to  a  good  dinner  without  being 
guilty  of  excess  ?"   3  Camp.  161. 

But  whatever  may  be  the  law  in  England,  or  in  any  of  our  sister  states,  on  the 
subject  of  wagers,  in  Pennsylvania  it  is  settled  thftt  an  action  cannot  be  maintained 
to  recover  a  sum  of  money,  alleged  to  have  been  lost  by  the  defendant  to  the  plain- 
tiff, upon  a  wager  or  bet.   6  Wh.  176. 

As  every  bet  about  the  age,  or  height,  or  wealth,  or  circumstances^  or  situation 
of  any  person,  is  either  malicious,  or  indecent,  or  impertinent,  or  indelicate,  such 
bets  aie  illegal,  and  no  court  ought,  in  any  case,  to  sustain  a  suit  on  such  wager;: 
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and  this,  whether  the  subject  of  the  bet  was  man,  or  woman,  or  child,  marned  or 
single,  native  or  foreigner,  in  this  country  or  abroad.  I  hold  that  no  bet  of  any 
kind,  about  any  human  being,  is  recoverable  in  a  court  of  justice.  Huston,  J.  1 
R.  42,  43. 

In  an  action  against  the  drawer  of  a  check  upon  a  bank,  evidence  is  admissible, 
on  the  part  of  the  defendant,  to  prove  that  the  check  was  drawn  in  pursuanoe  of 
an  agreement,  by  which  a  sum  of  money  was  bet  by  the  defendant  with  the  plain- 
tiff, upon  a  certain  event;  and  such  consideration  having  been  proved,  the  defendant 
is  entitled  to  a  verdict    6  Wh.  176. 

A  notice  to  a  stakeholder  not  to  pay  over  money  deposited  in  his  hands,  upon  an 
illegal  wager,  must  come  irom  the  owner  of  the  monev.  A  notice  fit>m  the  person 
who  made  the  bet  and  deposited  the  money,  on  behalf  of  the  owner,  is  ineffectoil 
to  enable  the  owner  to  recover  it  back.   2  W.  &  S.  59. 

IT.  Waqebs  on  elsctions. 

The  statute  against  betting  on  electiom^  was  intended  to  avoid  all  bets,  pud  or 
unpaid,  and  to  supj^ress  anything  connected  with  the  subject;  it  cannot,  therefore, 
be  eluded  by  any  appended  agreement,  which  would  give  to  an  actual  wager  the 
similitude  of  something  else.   7  W.  843. 

All  contracts  or  promises,  depending  upon  a  bet  on  the  result  of  an  election,  are 
null  and  void :  ingenuity  cannot  invent  any  mode  of  evidencing  such  contract,  so  that 
it  can  be  enforced  by  law.   7  W.  294. 

A.,  the  winner  of  a  bet  on  the  gubernatorial  election  of  1841,  brought  suit 
asrainst  B.,  the  stakeholder,  who  had  omitted  to  deliver  up  the  money,  after  the 
la^er  had  directed  him  to  pay  it  to  the  winner,  or  to  his  order :  Hddy  that  sinre 
the  act  of  2d  July  1839,  relating  to  elections,  the  plaintiff  could  not  recover  either 
the  whole  sum  deposited,  or  the  share  deposited  by  himself.   3  P.  L.  J.  388. 

Upon  a  deposit  being  made,  to  secure  a  bet  on  an  election,  the  money,  to  insUknti^ 
vests  in  the  guardians  of  the  poor ;  and  their  omission  to  sue  for  it  within  the  time 
limited  by  statute,  does  not  give  to  either  of  the  wagering  parties  the  right  to  recover 
any  portion  of  the  sum  deposited.   Ibid. 

Money  contributed  by  individuals,  and  deposited  in  the  hands  of  a  stakeholder 
as  a  wager  upon  the  result  of  an  election,  cannot  be  recovered  back,  in  a  joint  action 
by  the  contributors.   3  W.  &  S.  406. 

Money  lost  by  a  wager  upon  an  election,  and  paid  over  to  the  winner,  cannot  be 
recovered  back  from  him  by  means  of  a  foreign  attachment,  at  the  suit  of  a  creditor 
of  the  loser.   6  W.  &  S.  485.  • 

The  subject  of  betting  on  elections  is  comprehended  in  four  sections  of  the  dee- 
tion  kw  of  July  2d  1839,  including  the  115th,  116th,  117th  and  118th  sections. 

Money  lent  in  New  Jersey,  to  bet  upon  the  presidential  election,  may  be  reco- 
vered in  Pennsylvania,  in  absence  of  any  proof  that  betting  on  elections  is  against 
the  law  of  New  Jersey.   2  H.  18. 

ni.    WaOERB  on  ▲  HORSS  RAGE. 

If  a  bet  be  made  on  a  horse  race,  money  deposited  with  a  stakeholder  as  a  forfeit, 
in  case  of  the  party  not  appearing,  may  be  recovered  back  by  the  loser.  3  P.  & 
468. 

If  the  stakeholder  pays  the  money  to  him  to  whom  it  was  forfeited,  withoat 
notice,  and  in  good  faith,  he  is  protected  by  the  limitation  contained  in  the  act  of 
assembly;  otherwise,  if  he  acted  unfairly  and  connived  with  one  of  the  parties. 
Ibid. 

Money  staked  on  a  horse  race  may  be  recovered  by  the  better,  either  from  the 
winner  or  the  stakeholder.   Ibid.  494. 

Where  a  sum  of  money  is  raised  by  the  contributions  of  several  persons,  to  be 
bet  upon  a  horse  race,  and  the  same  is  deposited  in  the  hands  of  the  stakeholder  bj 
one  of  the  contributors,  such  contributor  can  recover  back  from^the  stakeholder  on^ 
that  part  of  the  money  which  he  contributed,  and  not  the  whole  deposit.   Ibid. 

In  such  action  against  the  stakeholder,  he  may  give  evidence  to  show  that  port 
of  the  money  staked  was  counterfeit,  although  it  be  not  produced  on  the  trial.  IbkL 
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I.  Form  of  a  ciTil  warrant  or  capias.  III.  Of  the  bail  to  bo  taken  by  the  constable 

n.  Of  the  eerrice  of  a  warrant,  and  the  and  his  assignment  of  it. 

constable's  return. 

I.  Civil  warrant  or  capias. 
CITY  OF  PHILADELPHIA,  w. 

The  Commonwealth  of  Pennsylvania, 
To  the  Constable  of  Fifth  Ward,  or  to  the  next  Constable  of  the  said  city,  most  oonve- 

nient  to  the  defendant,  greeting: 

Tou  are  hereby  commanded  to  taks  the  body  of  [A.  B.]  if  [he]  be  found  in  the  said 
city,  and  bring  [him]  before  [J.  B.],  one  of  our  aldermen  in  and  for  the  said  city,  forth- 
with, on  the  service  hereof,  to  answer  [C.  DJ  in  a  plea  of  debt,  for  a  penalty  not  exceeding 
one  hundred  dollars.  WUnu9  the  said  J.  13.,  at  Philadelphia,  who  nath  hereunto  set  his 
hand  and  seal,  the  [t«nth]  day  of  [July,]  in  the  year  ot  our  Lord  one  thousand  eight 
hundred  and  sixty.  J.  B.,  Alderman,     [seal.] 

This  form  may  be  made  to  answer  in  cases  of  trover  and  convertum^  and  in  ^r^s- 
pa$s^  by  making  on  it,  to  the  letter,  the  same  alterations  which  have  been  made  to 
render  the  form  of  a  Bummont  for  debt  available  in  similar  cases.  [See  pages  674, 
675] 

The  rttam  of  the  constable  on  a  warrant  can  be  no  other  than  bringing  the  de- 
fendant before  the  justice,  returning  that  he  has  taken  bail  for  his  appearance,  or 
that  he  has  not  been  able,  after  diligent  search  and  inquiry,  to  find  the  defendant 
Whatever  may  be  his  return,  he  should  endorse  it  on  the  warrant,  subscribe  it  with 
his  name,  and  date  it. 

n.  Op  the  service  op  a  civil  warrant. 

When  the  constable  arrests  the  defendant,  he  is  to  take  him  '^  forthwith  /'  that 
is,  without  any  unnecessary  delay — '^  before  the  justice"  who  issued  the  warrant. 
A  civil  warrant  must  not  be  served  on  a  Sunday )  nor  may  the  constable,  on  any 
day,  to  serve  a  civil  warrant,  break  open  an  outer  door  for  the  purpose  of  arresting 
Che  defendant ;  but  if  he  finds  the  outer  door  open,  and  is  certain  the  defendant  is 
in  the  house,  he  may  break  open  the  inner  door  to  arrest  him.  In  the  eye  of  the 
law,  the  defendant  is  arrested  so  soon  as  the  officer,  who  has  the  process,  shall  touch 
the"  body  of  the  defendant.  If  after  arrest  the  defendant  shall  break  away  to  escape, 
the  officer  is  authorized  to  break  open  outer ^  as  well  as  inner  doors,  to  take  him. 
When  the  constable  brings  his  prisoner  before  the  justice,  he  should  return  the 
warrant  indorsed — ^'  I  herewith  present  the  body  of  the  defendant.''  If  the  defend- 
ant shall  have  been  arrested  and  given  bail,  the  constable  may  return  his  warrant 
indorsed — *^  I  arrested  the  defendant  and  discharged  him  on  bail,  to  appear  at  the 
justice's  office  on  the  sixth  of  July,  inst.,  at  9  o'clock,  A.  M."  If  the  constable 
have  been  unable  to  find  the  defendant,  he  may  indorse  the  writ — ^'  I  have  been 
unable  to  find  the  within  named  defendant."  On  this,  as  on  all  other  occasions, 
when  he  returns  process,  it  is  the  duty  of  the  constable  to  subscribe  his  name  as 
constable,  and  to  date  his  return. 

lU.  When  the  constable  doeis  take  bail,  he  should  take  it  in  the  words  of  the  act 
of  assembly  of  20  Marcli  1810,  to  wit: 

"  We,  a.  B.  and  C.  D.,  are  held  and  firmly  bound  nnto  E.  F.,  constable  of  G ,  or 

order,  in  the  sum  of  $— ,  on  condition  that  the  said  A.  B.  shall  be  and  appear  before  G.  H., 

Esq.,  a  justice  of  the  peace  in  the  said  township  of ,  on  the day  of ,  to 

answer in  a  plea .    Witness  our  hands,  the day  of ." 

"  If  the  bail  for  the  appearance  so  taken  by  the  constable  shall  be  insufficient,  tho 
constable  shall  be  liable  therefor,  as  sheriffs  now  are,  to  the  plaintiff  or>plaintiffii 
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named  in  the  warrant,  notwithstanding"  it  may  have  been  assigned  to  the  plaintiff 
bj  the  constable.  It  may  be  well,  to  save  time,  for  the  constable  to  appoint  an  kom 
in  the  bail  bond,  as  well  as  a  day,  at  which  time  the  defendant  shall  appoir  at  the 
office  of  the  jnstioe.  If  the  bail  bond  shall  be  assigned  to  the  plaintiff,  it  may  be 
assigned  in  the  following  manner : 

*'  I,  A.  B.,  constable  of township,  [ward  or  district,]  do  hereby  assign  to  G.  D^ 

the  plaintiff  named  in  the  annexed  warrant^  all  my  right,  tiUe  and  interest,  in  the  within 
obligation,  for  value  received. 
Softled  and  delivered )  A.  B.,  Const     [ssau]" 

in  the  presence  of  j 
G.  H.  and  W.  M. 

If,  when  the  defendant  is  bronght  before  the  justice  on  a  warrant,  he  satisfy  the 
justice  that  he  is  a  freeholder,  he  should  be  liberated.  The  pl&intifi^  may  then 
proceed  by  summons.  If  the  defendant  claim  to  be  a  freeholder,  yet  be  unable  to 
satisfy  the  justice  of  the  fact,  and  he  give  bail  for  his  appearance,  at  a  time  to 
which  the  case  shall  be  adjourned,  he  should  be  liberated.  If,  when  the  partiei 
meet,  the  defendant  satisfy  the  justice  that  he  is  a  freeholder,  he  should  be  d lowed 
his  privilege,  and  if  sued,  be  sued  by  a  summons.  He  should,  however,  be  allowed 
sufficient  time  to  return  home  before  any  summons  be  served  on  him.  If  he  should 
not  be  so  permitted,  the  intention  of  the  legislature  would  be  frustrated  and  set  al 
naught  The  establishment  of  his  right  of  exemption  would  only  act  as  a  trap  to 
hold  him,  while  his  privilege  should  be  violated  and  process  serv^  upon  him,  whieh 
would  render  the  privilege  of  little  or  no  value. 

Since  the  passage  of  the  act  of  12th  July  1842,  to  abolish  imprisonment  for  debt, 
no  warrant  of  arrest  can  be  issued  by  a  justice  of  the  peace,  in  a  civil  action,  except 
in  cases  of  trover  or  trespass ;  or  in  cases  within  the  exception  in  the  act  of  1842, 
viz. :  where  it  is  proved  by  affidavit,  to  the  satisfaction  of  the  justice,  that  the 
plaintiff's  demand  is  for  the  recovery  of  monev  collected  by  a  public  officer,  or  for 
official  misconduct    [See  title,  "  Arrest  for  Debt,''  page  158.] 


I.   Act  15  April  1«46.  Purd.  1015. 

Seot.  7.  In  case  any  maker,  vender  or  proprietor  of  beams,  scales,  weights  or 
measures,  within  the  city  or  county  of  Philadelphia,  or  county  for  which  a  sealer 
has  been  appointed,  shall  neglect  or  refuse  to  comply  with  the  requisitions  which 
the  regulator  of  weights  and  measures  is  authorized  and  directed  to  make,  or  shill 
sell  by  false  beams,  scales,  weights  or  measures,  such  person  or  persons  so  offending 
shall  for  each  and  every  offence  forfeit  and  pay  the  sum  of  five  dollars,  which  may 
be  sued  for  and  recovered  as  debts  of  the  like  amount  are  by  law  recoverable^  f<^ 
the  use  of  the  poor  of  the  city,  district  or  township,  in  which  such  fine  shall  hare 
been  incurred. 

11.  Act  21  Apeil  1846.  Purd.  1015. 

Sect.  1.  Any  person  who  shall,  in  any  way,  alter  any  measure,  so  that  the 
capacity  thereof  is  diminished,  afler  the  same  shall  have  been  adjusted  and  sealed, 
or  shall,  in  buying  or  selling,  use  any  measure  so  altered ;  and  any  person  who  shall 
alter  any  scale,  beam  or  weight,  so  as  to  impair  the  adjustment  thereof,  after  the 
same  shall  have  been  adjusted  and  sealed ;  and  any  dealer,  vender  or  weigher,  who 
shall  have  in  his  possesion  any  scale,  beam,  weight  or  measure,  so  altered  as  afore- 
said ;  shall,  on  conviction  thereof,  before  any  alderman  or  justice  of  the  peace,  forfeit 
and  pay  the  inm  of  ten  dollars ',  and  if  the  person  so  convicted  refuse  or  neglect  to 
satisfy  such  forfeiture,  with  costs,  immediately,  or  produce  goods  and  chattels  sdB- 
cient  whereon  to  levy  the  said  forfeiture,  together  with  costs,  then  the  said  aldeimaz 
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or  JQstioe  of  the  peace  shall  commit  the  offender  to  the  jail  of  the  connty  wherein 
the  offence  was  committed,  there  to  be  kept  at  hard  labor  for  the  space  of  thir^ 
dajB. 

Skct.  2.  Any  person  who  shaU  be  conyicted  as  aforesaid,  and  shall  think  himself 
or  herself  aggrieved  by  snch  conviction,  may  remove  the  proceedings,  by  certiorari^ 
to  the  next  conrt  of  quarter  sessions,  held  for  the  city  or  connty  wherein  the  offence 
shall  have  been  committed;  and,  on  the  hearing  of  the  certiorari^  the  conrt  may,  if 
they  think  proper,  examine  testimony;  but  no  judCTient  shall  be  reversed  for  any 
matter  of  form,  if  it  shall  be  proved  to  the  satisfaction  of  the  court  that  the  offence 
eharged  baa  been  committed  by  the  defendant. 

Sect.  8.  One  moiety  of  the  forfeitures  in  money  accruing  and  becoming  due  for 
any  offence  against  this  act,  shall  be  paid  to  the  overseers  or  guardians  of  the  poor 
of  the  city,  borough  or  township  wherein  the  offence  shall  have  been  committed,  and 
the  other  moiety  to  the  person  or  persons  who  shall  prosecute  and  sue  for  the  same. 

in.  Act  11  April  1850.  Purd.  1015. 

« 

Sect.  8.  Whenever  any  description  of  ipanufactured  goods,  commonly  called  dry 
goods  or  groceries,  shall  be  sold  by  the  piece,  in  packages,  or  by  weight,  and  the 
aaid  pieces  or  packages  shall  be  marked  or  represented  to  contain  a  certain  number 
of  yards,  pounds  or  ounces,  and  the  same  shall  be  sold  as  containing  that  number 
or  weight,  when  in  fact  the  said  pieces  or  packages  shall  contain  a  less  number  of 
yaiA;  or  pounds^  or  ounces,  than  so  represented,  the  seller  or  manufacturer  thereof 
ahall  forfeit  and  pay  to  the  purchaser  a  sum  equal  to  double  the  value  of  the 
quantity  or  weight  found  to  be  deficient,  to  be  recovered  by  action  of  debt  in  any 
court  of  law,  or  before  any  alderman  or  justice  of  the  peace  in  this  commonwealth, 
in  the  same  manner  that  debts  of  like  amount  are  now  by  law  recoverable. 

IV.  Act  3  April  1851.  Purd.  1013. 

Sect.  13.  All  the  provisions  of  the  laws  and  parts  of  laws  regulating  the  inspec- 
tion of  weights,  scales,  beams  and  measures  used  for  the  purpose  of  buying  and 
selling,  shall  be  extended  to  all  such  weights,  scales,  beams  and  measures  as  are 
used  for  ascertaining  weights  and  measures,  for  the  purpose  of  charging  for  freight, 
tonnage,  transportation,  commissions  or  other  charges  where  such  charges  are 
tegdlBied  by  weight  or  measure. 


Ac*  24  FniaTTABT  1870.   Pnrd.  1600. 

• 

If  any  person,  who  shall  have  been  required  by  virtue  of  any  writ  of  subpoena 
or  other  legal  process,  to  attend  and  testify  in  any  prosecution  for  forgery,  perjury 
or  felony  before  any  criminal  court,  judge,  justice  or  other  judicial  tribunal  in  this 
commonwealth,  or  who  may  have  been  reiy^ginaed  or  held  to  bail  to  attend  as  a  wit- 
ness on  behalf  of  the  commonwealth  or  defendant,  before  any  court  having  juris- 
diction, to  testify  in  any  prosecution  as  afore8aid,sihall  unlawfully  and  wilfully, 
from  this  commonwealth  or  from  the  jurisdiction  of  such  court,  and  with  intent  to 
defeat  the  ends  of  public  justice,  shall  abscond,  elope  or  conceal  himself,  and  refuse 
to  appear  as  required  by  said  subpoena  or  other  legal  process  or  recognisance  of  bail, 
shall  be  guilty  of  a  misdemeanor,  and  being  thereof  convicted,  shall  be  sentenced 
to  pay  a  fine  not  exceeding  two  thousand  dollars  or  undergo  an  imprisonment  not 
exceeding  two  years,  or  both,  or  either,  at  the  discretion  of  the  court. 
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CODE  OF  CRIMINAL  PROCEDURE. 

I.  Proceedings  to  detect  the  commiBsion  of  IV.  Of  the  trial. 

crimes.  V.  Of  costs. 

II.  Indictments  and  pleadings.  VI.  General  proyisions. 
ill.  Courts  of  criminal  jurisdiction. 

I.  Proceedings  to  detect  the  commission  of  crimes. 

1.  The  judges  of  the  supreme  court,  of  the  court  of  oyer  and  termiuer  and  jail 
delivery,  of  the  courts  of  quarter  sessions,  or  apy  of  them,  shall  and  may  direct 
their  writs  and  precepts  to  the  sheriffs  and  coroners  of  the  several  counties  within 
this  commonwealth,  when  need  shall  he,  to  take  persons  indicted  for  felonies,  or 
other  offences,  before  them,  who  may  dwell,  remove  or  he  received  into  anoUier 
county ;  and  it  shall  and  may  be  lawful  to  and  for  the  said  judges,  or  any  of  them, 
to  issue  subpoenas  into  any  county  of  the  commonwealth,  for  summoning  and  bring- 
ing any  person  to  give  evidence  in  any  matter  or  cause  before  them,  or  any  of  them, 
and  to  compel  obedience  to  such  writs,  precepts  or  subpoenas,  by  attachment  or 
otherwise,  and  under  such  pains  and  penalties  as  other  writs  or  subpoenas  are  or 
ought  by  law  to  be  granted  and  awarded ;  and  that  it  shall  be  lawful  for  said  judges, 
or  any  of  them,  if  they  see  fit  to  direct  such  writ,  precept,  summons,  subpoena  or 
attachments,  to  be  executed  by  the  sheriff  of  the  county  in  which  the  same  is 
awarded,  which  said  writ,  precept,  summons  or  subpoena  shall  be  the  sufficient 
warrant  of  such  sheriff  for  executing  the  same  throughout  this  commonwealth,  as 
fully  and  effectually  as  if  directed  to,  and  executed  by  the  sheriff  of  the  proper 
ooun^  where  issued :  Provided,  That  the  reasonable  expenses  of  executing  such 
process,  when  issued  on  behalf  of  the  commonwealth,  shall  be  paid  out  of  the  iunds 
of  the  county  where  issued ;  and  the  expenses  of  removing  any  person  charged 
with  having  committed  an  offence  in  one  county  into  another  county,  or  of  trans- 
porting any  person  charged  with  having  committed  any  offence  in  this  state  from 
another  I  state  into  this  state  for  trial,  or  for  conveying  any  person,  after  conviction, 
to  the  penitentiary,  shall  be  paid  out  of  the  treasury  of  the  county  where  the 
offence  is  charged  to  have  been  conunitted.(a)  Act  81  March  1860,  §  1.  Purd. 
248. 

2..  Where  any  person  charged  with  having  committed  any  felony,(&)  in  any  city  or 
county  of  this  commonwealth,  shall,  go  or  escape  into  any  other  county  thereof,  it 
shall  and  may  be  lawful  for  the  president,  or  any  judge  of  the  court  of  common 
pleas  in  the  county  where  the  said  person  may  be  found,  to  issue  his  warrant, 
authorizing  and  requiring  the  sheriff  of  the  said  county,  to  take  the  said  person 
and  conduct  him  to  the  proper  county,  where  .the  said  felony  is  alleged  to  have 
been  committed,  the  expenses  of  which  shall  be  paid  to  the  said  sheriff  by  the 
county  to  which  the  said  person  is  conducted.   Ibid.  §  2. 

(a)  The  county  is  not  liable  for  the  expenses  a  Aigitive  charged  with  having  committed  a 
incurred  in  an  unsuccessful  attempt  to  arrest  misdemeanor  in  another  county  can  only  be 
t  fugitive  from  justice,  who  has  taken  refuge  arrested  under  the  provisions  of  the  succeed- 
in  another  state.   8  C.  640.  ing  section.    1  Or.  218. 

(6)  This  does  not  extend  to  misdemeanors ; 
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3.  In  case  any  person  against  whom  a  warrant  may  be  issued  by  any  judge  or 
alderman  of  any  city,  or  justice  of  the  peace  of  any  county  in  this  commonweahh, 
for  any  offence  there  committed,  shall  escape,  go  into,  reside  or  be  in  any  other  d^ 
or  county  out  of  the  jurisdiction  of  the  judge,  alderman,  justice  or  justices  of  the 
city  or  county  granting  such  warrant  as  aforesaid,  it  shall  and  may  be  lawful  for, 
and  it  is  hereby  declared  to  be  the  duty  of  any  alderman,  justice  or  justices  of  the 
city  or  county  where  such  person  shall  escape,  go  into,  reside  or  be,  upon  proof 
being  made,  upon  oath  or  affirmation,  of  the  handwriting  of  the  judge,  alderman, 
justice  or  justices  granting  such  warrant,  to  indorse  his  or  their  name  or  names  on  , 
such  warrant,  which  shall  be  sufficient  authority  to  the  person  or  persons  bringing 
such  warrant,  and  to  all  other  persons  to  whom  such  warrant  was  originally  directed, 
to  execute  the  same  in  such  other  city  or  county,  out  of  the  jurisdiction  of  the 
alderman,  justice  or  justices,  granting  such  warrant  as  aforesud,  and  to  apprehend 
and  carry  such  offender  before  the  alderman,  justice  or  justices  who  indorsed  suck 
warrant,  or  some  other  alderman,  justice  or  justices  of  saoh  other  city  and  couotr 
where  such  warrant  was  indorsed.  And  in  case  the  offence  for  which  toxk 
offender  shall  be  so  apprehended,  shall  be  bailable  in  law  by  an  alderman  or  justice 
of  the  peace,  and  such  offender  shall  be  willing  and  ready  to  give  bul  for  his 
appearance  at  the  next  court  of  general  jail  delivery  or  quarter  sessions,  to  be  held 
in  and  for  the  city  and  county  where  the  offence  was  committed,  such  alderman, 
justice  or  justices  shall  and  may  take  such  bail  for  his  appearance,  in  the  same 
manner  as  the  alderman  or  justice  of  the  peace  of  the  proper  city  or  county  might 
have  done;  and  the  said  alderman,  justice  or  justices  of  the  peace  of  such  other 
city  or  county  so  taking  bail,  shall  deliver  or  transmit  such  recognisance  and  other 
proceeding  to  the  clerk  of  the  court  of  general  jail  delivery  or  quarter  sessions,  whoe 
such  offender  is  required  to  appear  by  virtue  of  such  recognisance,  and  such  recog- 
nisance and  other  proceedings  shall  be  as  good  and  effectual  in  law  as  if  the  same 
had  been  entered  into,  taken  or  acknowledged  in  the  proper  county  where  the  offence 
was  committed,  and  the  same  proceedings  shall  be  had  therein.  And  in  case  the 
offence  for  which  such  offender  shall  be  apprehended  in  any  other  city  or  county, 
shall  not  be  bailable  in  law  by  an  alderman  or  justice  of  the  peace,  or  such  offender 
shall  not  give  bail  for  his  appearance  at  the  proper  cotirt  having  cognisance  of  bis 
crime,  to  the  satisfaction  of  the  alderman  or  justice  before  whom  he  shaU  be  brought, 
then  the  constable  or  other  person  so  apprehending  such  offender,  shall  carry  and 
convey  him  before  one  of  the  aldermen  or  justices  of  the  peace  of  the  proper  city  or 
county  where  such  offence  was  committed,  there  to  be  dealt  with  aeoording  to 
law.(a^   Ibid.  §3. 

4.  No  action  of  trespass  or  false  imprisonment,  or  information  or  indictment,  shall 
be  brought,  sued,  commenced,  exhibited  or  prosecuted  by  any  person,  against  the 
alderman,  justice  or  justices,  who  shall  indorse  such  warrant,  for  or  bv  reason  of  his 
»r  their  indorsing  the  same,  but  such  person  shall  be  at  liberty  to  bring  or  prose- 
cute his  or  their  action  or  suit  against  the  alderman  or  justice  who  originally  granted 
the  warrant.   Ibid.  §  4. 

5.  When  any  person  shall  be  accused  before  a  magistrate,  upon  oath  or  affirmatioD, 
of  the  crime  of  burglary,  robbery  or  larceny,  and  the  said  magistrate  shall  have 
issued  his  warrant  to  apprehejid  such  person  or  persons,  or  to  search  for  such  goods 
as  have  been  described,  on  oath  or  affirmation,  to  have  been  stolen  goods,  if  any 
shall  be  found  in  the  custody  or  possession  of  such  person  or  persons,  or  in  the  c»* 
tody  or  possession  of  any  other  person  or  persotis,  for  his,  her  or  their  use,  and  there 
is  probable  cause,  supported  by  oath  or  affirmation,  to  suspect  that  other  goods, 
which  may  be  discovered  on  such  search,  are  stolen,  it  shall  and  may  be  lawful  for 
the  said  magistrate  to  direct  the  said  goods  to  be  seized,  and  to  secure  the  same  in 
his  own  custody,  unless  the  person  in  whose  possession  the  same  were  found  shafl 
give  sufficient  surety  to  produce  the  same  at  the  time  of  his  or  her  trial  And  the  said 
magistrate  shall  forthwith  cause  an  inventory  to  be  taken  of  the  said  goods,  aod 
shall  file  the  same  with  the  clerk  of  that  court  in  which  the  accused  person  is 

(a)  A  warrant  issued  by  a  justice  of  the  the  warrant  issued,  wiU  not  justify  the  detca- 
peace  in  one  county,  and  indorsed  by  a  justice     tion  of  the  offender  in  the  jail  of  the  eonBij 


of  another  county,  charging  a  misdemeanor    where  the  warrant  was  indorsed.   1  Or.  21&. 
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ioiinded  to  be  prosecuted,  and  sball  give  pablio  notice  in  the  newspapers,  or  other- 
wise bj  advertiBing  the  same  in  three  or  more  public  places  in  the  city  or  county 
where  the  offence  is  charged  to  hare  been  committed,  before  the  time  of  trial,  noting 
in  such  advertisement  the  said  inrentory,  the  person  charged  and  time  of  trial. 
And  if,  on  such  trial,  the  accused  party  shall  be  acquitted,  and  no  other  claimant 
shall  appear  or  suit  be  commenced^  then,  at  the  expiration  of  three  months,  such 
goods  shall  be  delivered  to  the  party  accused,  and  he,  she  or  they  shall  be  dis- 
charged, and  the  county  be  liable  to  the  costs  of  prosecution ;  but  if  he  be  convicted 
of  larceny  only,  and,  after  restitution  made  to  the  owner  and  the  sentence  of  the 
court  being  fully  complied  with,  shall  claim  a  right  in  the  residue  of  the  said  goods, 
sod  no  other  shall  appear  or  claim  the  said  goods,  or  any  part  of  them,  then  it  shall 
be  lawful,  notwithstanding  the  claim  of  the  said  party  accused,  to  detain  such  goods 
&r  the  term  of  nine  montlis,  to  the  end  that  all  persons  having  any  claim  thereto 
may  have  full  opportunity  to  come,  and  to  the  satisfkction  of  the  court,  prove  their 
property  in  them ;  on  which  proof  the  said  owner  or  owners,  respectively,  shall 
receive  the  said  goods,  or  the  value  thereof,  if  from  their  perishable  nature  it  shall 
hsTe  been  found  necessary  to  make  sale  thereof,  upon  paying  the  reasonable  charges 
mcarred  by  the  securing  the  said  goods  and  establishing  their  property  in  the  same ; 
but  if  no  such  claim  shall  be  brought  and  duly  supported,  then  the  person  so  con- 
victed shall  be  entitled  to  the  remainder  of  the  said  goods,  or  the  value  thereof,  in 
case  the  same  shall  have  been  sdld  agreeably  to  the  original  inventory.  But  if, 
iqNm  an  attainder  of  buigkry  or  robbery,  the  court  shall,  af1;er  due  inquiry,  be  of 
opinion  that  the  said  goods  were  not  the  property  of  such  burglar  or  robber,  they 
shall  be  delivered,  together  with  a  certified  copy  of  the  said  inventory,  to  the  com- 
missioners of  the  county,  who  shall  indorse  a  receipt  therefor  on  the  original  inven- 
tory, register  the  said  inventory  in  a  book,  and  also  cause  the  same  to  be  publicly 
advertised,  giving  notice  to  all  persons  claiming  the  said  goods  to  prove  their  pro- 
perty therein  to  the  said  commissioners ;  and  unless  such  proof  shall  be  made  within 
three  months  from  the  date  of  such  advertisement,  the  said  goods  shall  be  publicly 
sold,  and  the  net  moneys  arising  from  such  sale  shall  be  paid  into  the  county 
treasury  for  the  use  of  the  commonwealth :  J^xnnded  always,  That  if  any  claimant 
shall  appear  within  one  year,  and  prove  his  or  her  property  in  the  said  goods  to  the 
aatis&ction  of  the  commissioners,  or  in  the  case  of  dispute,  shall  obtain  the  verdict 
of  a  jury  in  favor  of  such  claim,  the  said  claimant  shall  be  entitled  to  recover,  and 
reeeive  from  the  said  commissioners  or  treasurer,  the  net  amount  of  the  moneys  paid 
as  aforesaid  into  the  hands  of  the  said  commissioners,  or  by  them  paid  into  the 
treasury  of  this  commonwealth.  Ibid.  §  5. . 

6.  If  any  person  shall  threaten  the  person  of  another  to  wound,  kill  or  destroy  him, 
or  to  do  him  any  harm  in  person  or  estate,(a)  and  the  person  threatened  shall  appear    ^ 
before  a  justice  of  the  peace,  and  attest,  on  oath  or  a&mation,  that  he  believes  that     ; 
by  such  threatening  he  is  in  danger  of  being  hurt  in  body  or  estate,  such  person  so 
threatening  as  aforesaid,  shall  be  bound  over,  with  one  sufficient  surety,  to  appear  \^ 
at  the  next  session8,(&)  according  to  law,  and  in  the  mean  time  to  be  of  his  good 
behavior,  and  keep  the  peace  toward  all  citizens  of  this  commonwealth. (c)     If  any 
person,  not  being  an  officer  on  dufy  in  the  military  or  naval  service  of  the  state  or 
of  the  United  States,  shall  go  armed  with  a  dirk,  dagger,  sword  or  pistol,  or  other 
offensive  or  dangerous  weapon,  without  reasonable  cause  to  fear  an  assault  or  other 
injury  or  violence  to  his  &mily,  person  or  property,  he  may,  on  complaint  of  any 
person  having  reasonable  cause  to  fear  a  breach  of  the  peace  therefrom,  be  required 
to  find  surety  of  the  peace  as  aforesaid.(<^)  Ibid.  §  6. 

(a)  Surety  of  the  peaoe  is  demaodable  of  the  public  safety  reqoirea.  2  T.  487.   10  Barr 

fi^ht  by  any  indiTidaal  who  will  make  the  839.   2  Hayw.  73-74.    See  12  Eng.  L.  &  £q. 

fiecMsary  oath.   1  B.  102,  n.  See  1  Aah.  46.  462. 

2  P.  4&8.  [d]  This  section  is  partly  taken  from  the 

(6)  A  commitUng  ma^strate  has  no  author-  act  of  1700,  1  Sm.  6 ;   the  addition  thereto 

ity  to  bind  a  person  to  keep  the  peaoe,  or  for  prorided  by  this  section,  against  the  unneoes- 

hU  good  beharior,  longer  than  the  next  term  earily  carrying  deadly  weapons,  is  introduced 

of  the  eourt.   2  P.  458.  from  an  obTious  neceseit^,  arising  from  daily 

(e)  Surety  for  good  behavior  may  be  ordered  experience  and  observation.    Report  on  the 

hj  the  eourt,  after  the  aoquittal  of  a  prisoner,  Penal  Code  89.                                ^            j 

ia  such  sum,  and  for  such  length  of  time,  as  Digitized  by  vjOOQ IC 
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7.  In  all  cases  the  party  accused,  on  oath  or  affirmation,  of  any  crime  or  miE4le* 
meauor  against  the  laws,  shall  he  admitted  to  bail  by  one  or  more  sufficient  sureties,  to 
be  taken  before  any  judge,  justice,  mayor,  recorder  or  alderman  where  the  offence 
charged  has  been  committed,  except  such  persons  as  are  precluded  from  being  bailed 
by  the  constitution  of  this  commonwealth  :  (a)  Provided  also,  That  persons  accused 
as  aforesaid,  of  murder  or  manslaughter,  shall  only  be  admitted  to  bail  by  the  supreme 
court  or  one  of  the  judges  thereof,  or  a  president  or  associate  law  jud^  of  a  court 
of  common  pleas :  persons  accused,  as  aforesaid,  of  arson,  rape,  mayhem,  sodomy, 
buggery,  robbery  or  bxirglary,  shall  only  be  bailable  by  the  supreme  court,  the 
court  of  common  pleas  or  any  of  the  judges  thereof,  or  a  mayor  or  recorder  of  a  dtj. 
Ibid.  §  7. 

8.  All  sureties,  mainpernors  and  bail  in  criminal  cases,  whether  bound  in  recogDi- 
sauces  for  a  particular  matter  pr  for  all  charges  whatsoever,  shall  be  entitled  to  have 
a  bail-piece,  duly  certified  by  the  proper  officer  or  person  before  whom  or  in  whose 
office  the  recognisance  of  such  surety,  mainpernors  or  biul  shall  be  or  remain,  and 
upon  such  bail-piece,  by  themselves  or  their  agents,  to  arrest  and  detain,  and  sur* 
render  their  principals,  with  the  like  effect  as  in  cases  of  bail  in  civil  actions ;  and 
such  bail-piece  shall  be  a  sufficient  warrant  or  authority  for  the  proper  sheriff  or 
jailer  to  receive  the  said  principal,  and  have  him  forthcoming  to  answer  the  matttf 
or  matters  alleged  against  him :  Provided,  That  nothing  herein  contained  shall  pre- 
vent the  person  thus  arrested  and  detained  from  "giving  new  bail  or  sureties  for  hu 
appearance,  who  shall  have  the  same  right  of  surrender  hereinbefore  provided 
Ibid.  §  8. 

'  9.  In  all  cases  where  a  person  shall,  on  the  complaint  of  another,  be  bound  by  TeGie- 
nisance  to  appear,  or  shall,  for  want  of  security,  be  committed,  or  shall  be  indicted 
for  an  assault  and  battery  or  other  misdemeanor,  to  the  injury  and  damage  of  tlie 
party  complaining,  and  not  charged  to  have  been  done  with  intent  to  oonmit  a 
felony,  or  not  being  an  infamous  crime,  and  for  which  there  shall  also  be  a  remedy, 
by  action,  if  the  party  complaining  shall  appear  before  the  magistrate  who  may 
have  taken  recognisance  or  made  the  oommitment,  or  before  the  court  in  which  the 
indictment  shall  be,  and  acknowledge  to  have  received  satisfaction  for  such  injniy 
and  damage,  it  shall  be  lawful  for  the  magistrate,  in  his  discretion,  to  discharge 
the  recognisance  which  may  have  been  taken  for  the  appearance  of  the  defendant, 
or  in  case  of  committal,  to  discharge  the  prisoner,  or  for  the  court  also  where  such 
proceeding  has  been  returned  to  the  court,  in  their  discretion,  to  order  a  nolle  po- 
tequi  to  be  entered  on  the  indictment,  as  the  case  may  require,  upon  payment  of 
costs :  Provided^  That  this  act  shall  ngt  extend  to  any  assault  and  battery,  or  othar 
misdemeanor,  conunitted  by  or  on  any  officer  or  minister  of  justice.   Ibid.  §  9. 

11.  Indictments,  AND  PLEADINGS. 

10.  The  foreman  of  any  grand  jury,  or  any  member  thereof,  is  hereby  authorised 
and  empowered  to  administer  the  requisite  oaths  or  affirmations  to  any  witness  wfaosi 
name  may  be  marked  by  the  district  attorney  on  the  bill  of  indictment.  (6)  Ibid. 
§10. 

1 1 .  Every  indictment  shall  be  deemed  and  adjudged  sufficient  and  good  in  law 
which  charges  the  crime  substantially  in  the  language  of  the  act  of  the  assembly  pro- 
hibiting the  crime,  and  prescribing  the  punishment,  if  any  such  there  be,  or,  if  at 
common  law,  so  plainly  that  the  nature  of  the  offence  charged  may  be  easily  under- 
stood by  the  jury.  Everv  objection  to  any  indictment  for  any  formal  deleet| 
apparent  on  the  face  thereof,  sball  be  taken  by  demurrer,  or  on  motion  to  quash  such. 
indictment,  before  the  jury  shall  be  sworn,  and  not  afterward :  (a)  and  every  oouiti 
before  whom  any  such  objection  shall  be  taken  for  any  formal  defect,  may,  if  it  be 
thought  necessary,  cause  the  indictment  to  be  forthwith  amended  in  such  particuhri 

(a)  A  justice  may  take  bail  affcer  commit-  Wn  marked  by  the  direct  attorneT  oo  the  bill 

ment  for  trial.  6  W.  &  S.  314.  2  P.  458.   And  of  indictment,  were  sworn  and  examined  bf 

see  7  W.  454.    5  B.  512.    1  Sm.  57,  n.   A  re-  the  foreman  of  the  grand  jniy,  is  not  pleal^ 

cognisance  taken  by  a  justice  to  answer  the  able  in  bar ;  at  most,  it  is  only  groimd  for  a 

charge  of  arson  is  coram  non  judice,  and  yoid.  motion  to  qnash.     13  Leg.  Int.  132. 

Com.  V,  Philips,  2  U.  S.  Law  Mag.  316.  (c)  See  8  W.  197.    14  Wr.  245.    27  N.  T. 

(6)  That  witnesses,  whose  names  had  not  329.    4  Loz.  Leg.  Obs.  54.    ^ 
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bj  the  clerk  or  other  officer  of  the  court,  and  thereupon  the  trial  shall  proceed  as 
if  no  such  defect  appeared.(a)     Ibid.  §  11. 

12.  It  shall  be  lawful  for  any  court  of  criminal  jurisdiction,  if  such  court  shall  see 
fit  so  to  do,  to  cause  the  indictment  for  any  offence  whatever,  when  any  variance  or 


(a)  Sections  11  to  22  are  new,  and  oertainly 
not  the  least  important  in  the  proposed  amend- 
ments of  our  penal  system.  The  history  of 
criminal  administration  abounds  with  in- 
seances  in  which  the  guilty  haie  escaped,  by 
reason  of  the  apparently  unreasonable  nicety 
required  in  indictments.  Lord  Halk,  one  of 
the  best,  and  most  humane  of  English  judges, 
long  since  remarked,  that  such  niceties  were 
**  grown  to  be  a  blemish  and  an  inconvenience 
in  the  law,  and  the  administration  thereof; 
that  more  offenders  escaped  by  the  easy  ear 
giTen  to  exceptions  to  indictments,  than  by 
Uie  manifestations  of  their  innocence,  and 
that  the  grossest  crimes  had  gone  unpunished, 
by  reason  of  these  unseemly  niceties."  The 
reason  for  recognising  these  subtilities  by  the 
common  law,  no  doubt  arose  from  the 
humanity  of  the  judges,  who,  in  administer- 
ing a  system  in  which  the  punishment  of 
death  followed  almost  every  conviction  of 
felony,  were  naturally  disposed,  in  favor  of 
Ufe,  to  hold  the  crown  to  the  strictest  rules. 
Since,  however,  the  reform  of  the  penal  laws, 
and  the  just  apportionment  of  punishment  to 
crimes  according  to  their  intrinsic  atrocity 
and  danger,  the  reason  which  led  to  the 
adoption  of  these  technical  niceties  has 
ceased,  and  with  the  cessation  of  the  reason, 
the  technicalities  themselves  should  be  ex- 
punged from  our  system.  The  11th  section 
of  this  act  proposes  what  the  commissioners 
believe  will  be  an  effective  remedy  to  this  re- 
proach of  the  common  law,  without  depriving 
the  accused  of  any  proper  privilege ;  it  leaves 
him,  at  the  outset  of  his  trial,  to  determine 
whether  he  will  question  the  relevancy  of  his 
accusation,  or  take  issue  on  the  merits  of  the 
charge ;  if  he  elects  the  latter,  and  is  con- 
demned, there  seems  neither  moral  nor  legal 
fitness  in  permitting  him  to  urge  formal  'ex- 
ceptions, which,  if  suggested,  at  an  early 
period,  wonld  have  been  promptly  corrected. 
The  12th  and  18th  sections  are  intended  to 
meet  eases  of  frequent  occurrence,  in  which, 
although  an  indictment  is  strictly  formal,  yet, 
owing  to  some  accidental  slip  in  its  prepara- 
tion, it  is  found  on  the  trial  that  the  proofs  do 
not  entirely  tally  with  the  description  of  the 
instrument  set  forth  in  the  indictment,  or  in 
the  names  of  persons  or  places  described 
therein.  By  the  law  as  it  now  stands,  where 
written  instruments  enter  into  the  gist  of  the 
offence,  as  in  forgery,  passing  counterfeit 
money,  selling  lottery  tickets,  sending  threat- 
ening letters,  &c.,  they  are  required  to  be  set 
ont  in  words  and  figures ;  the  omission  of  a 
figure  in  an  indictment  for  forgery  is  fataL 
In  the  case  of  Com.  o.  Gillespie,  7  S.  &  R.  469, 
a  mistake  in  spelling  the  name  of  **  Burrall" 
which  in  the  indictment  was  spelled  **  Bumll," 
was  adjudged  fatal  after  verdict.  So,  a 
variance  between  the  names  of  the  persons 
aggrieved,  and  places  described  in  the  indict- 
ment, and  the  proofs  thereof  on  trial,  will 
entitle  the  defiendant  to  an  acquittal,  on  the 


ground  of  the  want  of  agreement  between  the 
allegata  and  the  probata.  The  proposed  sections 
authorise  the  courts  to  amend  such  verbal 
errors,  if  objected  to ;  and  thus  terminate  a 
class  of  technical  niceties,  which  are  a 
reproach  to  the  rational  administration  of  * 
justice.  The  14th  and  15th  sections  avoid 
the  existing  necessity  of  setting  forth,  in 
indictments,  the  names  of  numerous  indivi- 
duals, owners  of  property  feloniously  or 
fraudulently  taken,  or  maliciously  injured  or 
destroyed ;  it  will  serve  to  reduce  the  volumi- 
nous ness  of  such  indictments,  and  can  do  no 
possible  injury  to  the  defendant,  who  cannot 
be  interested  in  the  fact,  whether  one  person 
is,  or  one  hundred  persons  are  the  owners  of 
property  in  regard  to  which  he  is  charged 
with  haring  committed  a  felony  or  misde- 
meanor. The  16th  section  refers  to  public 
property,  and  rests  on  the  same  principle  as 
the  fourteenth  and  fifteenth  sections.  The 
17th  and  18th  sections  will  enable  the  criminal 
pleader  to  simplify  hereafter  the  forms  of 
indictments  in  forgery,  and  facilitate  him  in 
averring  instruments  necessary  to  be  recited 
in  any  other  indictment  The  12th  and  13th 
sections  contemplate  the  amendment  of  indict- 
ments, framed  according  to  the  existing  law, 
where  an  accidental  error  occurs  between  the 
instrument  and  names  described,  and  those 
offered  in  proof.  These  sections  strilce  at  the 
root  of  the  evil  sought  to  be  eradicated,  by 
giving  the  pleader  the  option  to  prepare  his 
indictment  in  such  a  way  as  to  avoid,  alto- 
gether, such  difficulties ;  which  can  be  done 
with  ordinary  care  and  caution.  The  19th 
section  contemplates  avoiding  the  necessity 
of  specifically  describing  the  parties  intended 
to  be  defrauded,  and  the  embarrassing  the 
proofs,  in  any  case,  with  a  question  not  really 
material  to  the  issue.  In  forgeries,  uttering 
and  passing  forged  money,  and  in  cheating  by 
false  pretences  (the  crimes  contemplated  by 
the  section},  the  gist  of  the  offence  is,  that  the 
act  chargea  was  committed  with  an  intent  to 
defraud ;  an  indictment  containing  that  aver- 
ment, should  be  sufficient,  without  requiring 
the  pleader  to  go  into  the  description  of  who 
was  the  party  intended  to  be  defrauded;  a 
mistake  in  whom  would  acquit  the  accused, 
although  the  jury  should  be  convinced  that 
he  had  forged  or  uttered  false  money,  or  had 
been  guilty  of  cheating  by  false  pretences, 
with  intend  to  defiraud.  The  20th  section, 
proriding  for  indictments  for  murder  and 
manslaughter,  firom  the  nature  and  conse- 
quences of  these  offences,  require  that  a 
somewhat  detailed  explanation  of  the  reasons 
which  have  led  to  their  introduction  should 
be  given.  By  the  common  law,  in  an  indict- 
ment for  murder,  it  is  essentially  necessary  to 
set  forth,  particularly,  the  manner  of  the 
killing,  and  the  means  by  which  it  was 
effected;  if  a  person  be  indicted  for  one 
species  of  killing,  as  by  poisoning,  he  cannot 
be  convicted  by  evidence  of  a  different  species 
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yananccs  Bhall  appear  between  any  matter  in  writing  or  in  print,  prodaced  in 
evidence )  and  the  recital  or  setting  forth  thereof  in  the  indictment  whereon  the 
trial  is  pending,  to  be  forthwith  amended  in  such  particular  or  particolais,  by  eome 
officer  of  the  court,  and  after  such  amendment  the  trial  shall  proceed  in  the  same 
manner,  in  all  respects,  as  if  no  such  variance  or  variances  had  appeared.  Ibid. 
§12. 

13.  If,  on  the  trial  of  any  indictment  for  felony  or  misdemeanor,  there  shall  appear 
to  be  any  variance  between  the  statement  of  such  indictment  and  the  evidence 
offered  in  proof  thereof,  in  the  name  of  any  place  mentioned  or  described  in  any 
such  indictment ;  or  in  the  name  or  description  of  any  person  or  persons  or  body 
politic  or  corporation  therein  stated,  or  alleged  to  be  the  owner  or  owners  of  any 
property,  real  or  personal,  which  shall  form  the  subject  of  any  offenoe  charged 
therein ;  or  the  name  or  description  of  any  person  or  persons,  body  politic  or  corpo- 
rate therein  stated  or  alleged  to  be  injured  or  damaged,  or  intended  to  be  injured 
or  damaged,  by  the  commission  of  such  offence ;  or  in  tiie  Christian  name  or  surname, 
or  both  Christian  and  surname,  or  other  description  whatsoever  of  any  person  or 
persons  whomsoever  therein  named  or  described ;  or  in  the  name  or  description  of 
any  matter  or  thing  whatsoever  therein  named  or  described ;  or  in  the  ownmhip 
of  any  property  named  or  described  therein ;  it  shall  and  may  be  lawful  for  the 
court  before  whom  the  trial  shall  be  had,  if  it  shall  consider  such  Taiiance  aoc 
material  to  the  merits  of  the  case,  and  that  the  defendant  cannot  be  prejudiced 
thereby  in  his  defence  upon .  such  merits,  to  order  such  indictment  to  be  amended, 
accordmg  to  the  proof,  by  some  officer  of  the  court,  both  in  that  part  of  the  indict- 
ment wherein  said  variance  occurs,  and  in  every  other  part  of  the  indictment  in 
which  it  may  become  necessary  to  amend ;  and  aft»r  such  amendment,  the  trial 
shall  proceed  in  the  same  manner,  in  all  respects,  and  with  the  same  consequences, 
as  if  no  variance  had  occurred.     And  every  verdict  and  judgment  which  shall  be 


of  death,  as  by  shooting,  starring  or  strang- 
ling. A  few  oases  will  serve  to  illastrate  how 
far  this  principle  has  been  carried.  In  Rex 
V.  Kelly,  1  Mood.  Cr.  Cas.  118,  decided  in 
1825.  the  indictment  charged  that  the  prisoner 
struck  the  deceased  with  a  piece  of  brick, 
and  it  appeared  probable  that  the  prisoner 
had  not  struck  with  the  brick,  but  that  he 
struck  with  his  fist,  and  that  the  deceased  fell 
from  the  blow  upon  a  pieoe  of  brick,  and  that 
the  fall  on  the  brick  was  the  cause  of  the 
death ;  it  was  unanimously  held  by  the  tweWe 
Judges  of  England,  on  a  case  reserved,  that 
Uie  cause  of  the  death  had  not  been  truly 
stated,  and  the  prisoner  was  discharged.  .  8o, 
in  Rex  v.  Martin,  6  C.  &  P.  128,  where  the 
indictment  charged  the  wound  to  have  been 
inflicted  by  a  blow  with  a  hammer,  held  in 
the  prisoner's  hand,  and  it  appeared  that  th« 
iigury  might  have  been  occasioned  by  a  fall 
against  the  lock  or  key  of  a  door,  it  was  held, 
that  if  the  injury  was  occasioned  by  a  fall 
against  the  lock  or  key  of  a  door,  produced 
by  the  act  of  the  defendant,  the  indictment 
was  not  sufficient  In  Rex  v.  Hughes,  6  C.  ft 
P.  126,  decided  in  1882,  the  prisoner  was 
indicted  for  an  attempt  to  murder,  by  shooting 
the  injured  party  with  a  pistol  loaded  wilh  a 
leaden  bulUt ;  on  the  trial,  no  evidence  was 
produced  to  actually  prove  that  the  pistol  was 
loaded  with  a  leaden  bullet,  none  having  been 
found  either  in  the  wound,  or  in  the  room 
where  the  wound  was  inflicted ;  the  surgeon, 
examined  in  the  case,  testified  that  the 
wadding,  if  rammed  tight,  might  have  pro- 
duced the  effect  without  any  ball ;  in  this  state 
of  the  evi4ence,  the  court  ruled,  that  the 
Indictment  was  not  sufficiently  proved,  and 


the  defendant  was  acquitted.  It  is  true,  theft 
the  courts  have  drawn  a  distinction,  which 
rendered  their  rulings  in  indictments  ftf 
homicide,  as  to  the  manner  and  canae  of  the 
death,  more  reconcilable  with  reason,  to  wit: 
that  where  the  instrument  laid  in  the  indiet- 
ment,  and  the  instrument  proved*  are  of  the 
same  nature  and  character,  there  is  as 
variance,  as  if  the  wound  is  charged  to  hate 
been  inflicted  with  a  dagger  or  knife,  proof  ii 
sufficient  which  establishes  the  wound  to  hatt 
been  inflicted  with  a  sword,  spear  or  the  like; 
80,  if  the  indictment  allege  a  death  by  ese 
kind  of  poison,  proof  of  death  by  another 
kind  of  poison  wUl  aupport  it  The  Bectisa 
under  consideration  proposes  to  go  one  step  in 
advance  of  this  doctrine,  by  declaring  that  it 
shall  hereafter  be  sufficient,  in  an  indietmcBt 
for  murder,  to  charge  that  the  defendaot  did 
feloniously,  wilAilly  and  of  his  malice  afore- 
thought, kill  and  murder  the  deceased ;  with- 
out going  into  the  detaila  of  the  eauae  sad 
manner  of  the  death,  which  the  eases  cited 
show  only  tends  to  create  unnecessaiy  diih- 
culties  on  the  trial,  and  often  resnlts  ia  tbe 
complete  defeat  of  justice.  The  21st  and  2JM 
sections  are  intended  to  simplify  indictmeais 
for  peijury  and  subornation  of  peijury. 
which  are  now  extremely  voluminous  aad 
technical ;  these  charaoteriatiea  of  indietaicatt 
for  these  crimes,  are  so  familiar  to  all  erinuaat 
lawyers  as  to  render  it  unnecessary  to  enter 
into  any  details  on  the  subject  The  seoooas 
recommended  for  adoption  will  remedy  these 
evils,  and  place  indictments  for  these  eriatf 
on  a  rational  footing.  Report  on  the  Peasl 
Code  40-8. 
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given  after  making  sueh  amendment,  shall  be  of  the  same  force  and  effect,  in  all 
respects,  as  if  the  indictment  had  originally  been  in  the  same  form  in  which  it  was 
ifter  such  amendment  was  made.   Ibid.  §  13. 

14.  In  order  to  remove  the  difficulty  of  describing  the  ownership  of  property,  in  the 
ease  of  partners  and  joint  owners,  in  any  indictment  for  any  felony  or  misdemeanor 
committed  on  or  with  respect  to  any  money,  chattels,  bond,  bill,  note  or  other  valuable 
security  or  effects  belonging  to  or  in  the  possession  of  any  partners  or  joint  owners, 
it  Fhall  be  sufficient  to  aver  that  the  particular  subject-matter  on  which  or  with 
respect  to  which  any  such  offence  shall  have  been  committed,  to  be  the  property  of 
Bome  one  or  more  of  the  partners  or  joint  owners  named  in  the  indictment,  and  of 
other  persons  being  partners  or  joint  owners  with  him  or  them,  without  stating  any 
of  the  names  of  such  other  persons;  and  in  any  indictment  for  any  felony  or  mis- 
demeanor, committed  on  or  with  respect  to  any  house  or  building  whatsoever, 
belonging  to  or  in  the  possession  of  any  partners  or  joint  owners,  or  for  any  felony 
or  misdemeanor  committed  on  or  with  respect  to  any  property  being  in  any  such 
house  or  building,  it  shall  be  sufficient  to  aver  that  the  particular  house  or  building 
otf  or  with  respect  to  which,  or  on  or  with  respect  to  the  property  being  in  which, 
any  such  offence  shall  have  been  committed,  is  the  property  of  some  one  or  more 
of  the  partners  or  joint  owners  named  in  the  indictment,  and  of  other  persons  being 
partners  or  joint  owners  with  him  or  them^  without  stating  any  of  the  names  of 
such  other  persons.   Ibid.  §  14. 

15.  With  regard  to  frauds  committed  against  partners  and  joint  owners,  it  shall  be 
sufficient  in  any  indictment  for  any  felony  or  misdemeanor  committed  with  intent 
to  defraud  any  partners  or  joint  owners,  to  allege  that  the  act  was  committed  with 
intent  to  defraud  any  one  or  more  of  the  partners  or  joint  owners  named  in  the 
indictinent,  and  other  persons  being  partners  or  joint  owners  with  him  or  them, 
without  stating  any  of  ihe  names  of  such  other  persons.   Ibid.  §  15. 

16.  With  respect  to  property  belonging  to  counties,  cities,  townships  and  districts,  it 
shall  be  sufficient  in  any  indictment  for  any  felony  or  misdemeanor  committed  on 
or  with  respect  to  any  goods,  chattels,  furniture,  provisions,  clothes,  tools,  utensils, 
materials  or  things  whatsoever,  which  have  been  or  at  any  time  shall  be  provided 
for  or  at  the  expense  of  any  county,  city,  township  or  district,  to  be  used  in  any 
court,  jail,  house  of  correction,  almshouse  or  other  building  or  place,  or  in  any  part 
thereof  respectively,  or  to  be  used  for  the  making,  altering  or  repairing  of  any 
bridge  or  road,  to  aver  that  any  such  things  are  the  property  of  such  county,  city, 
township  or  district.   Ibid.  §  16. 

17.  In  any  indictment  for  forgery,  uttering,  stealing,  embezzling,  destroying  or  con- 
cealing, or  obtaining  by  fidse  pretences,  any  instrument,  it  shall  be  sufficient  to 
describe  such  instrument  by  any  name  or  designation  by  which  the  same  may  be 
usually  known,  or  by  the  purport  thereof,  without  setting  out  any  copy  or  fac-simile 
thereof,  or  otherwise  describing  the  same  or  the  value  thereof.   Ibid.  §  17. 

18.  In  all  other  cases  whatsoever  in  which  it  shall  be  necessary  to  make  any  averment 
ID  any  indictment,  as  to  any  instrument,  whether  the  same  consists  wholly  or  in  part 
of  writing,  print  or  figures,  it  shall  be  sufficient  to  describe  such  instrument  by  any 
name  or  designation  by  which  the  same  may  be  usually  known,  or  by  the  purport 
thereof,  and  in  such  manner  as  to  sufficiently  identify  such  instrument,  without 
setting  out  any  copy  or  fac-simile  of  the  whole  or  any  part  thereof     Ibid.  §  18. 

19.  It  shall  be  sufficient  in  any  indictment  for  forging,  uttering,  offering,  disposing 
of  or  putting  off  any  instrument  whatsoever,  or  for  obtaining  or  attempting  to  obtain 
any  property  by  false  pretences,  to  allege  that  the  defendant  did  the  act  with  intent 
to  defraud,  without  alleging  the  intent  of  the  defendant  to  be  to  defraud  any  par- 
ticular person ;  and  on  the.  trial  of  any  of  the  offences  in  this  section  mentioned,  it 
shall  not  be  necessary  to  prove  any  intent  on  the  part  of  the  defendant  to  defraud 
%Dy  particular  person,  but  it  shall  be  sufficient  to  prove  that  the  defendant  did  the 
act  charged  with  an  intent  to  defraud.   Ibid.  §  19. 

20.  In  any  indictment  for  murder  or  manslaughter,  it  shall  not  be  necessary  to  set 
forth  the  manner  in  which  or  the  means  by  which  the  death  of  the  deceased  wag 
caused,  but  it  shall  be  sufficient  in  every  indictment  for  murder,  to  charge  that  the 
defendant  did  feloniously,  wilfully  and  of  his  malice  aforethought,  kill  and  murder 
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the  deceased ;  and  it  shall  be  sufficient  in  every  indictment  for  maDsIanghter,  to 
charge  that  the  defendant  did  felonionsly  kill  and  slay  the  deeea8ed.(a)   Ibid.  §  20. 

21.  In  every  indictment  for  wilful  and  corrupt  perjury,  it  shall  be  sufficient  to  set 
forth  the  substance  of  the  offence  charged,  and  in  what  oourt,  or  before  whom  the  oath 
or  affirmation  was  taken,  averring  such  court  or  person  or  body  to  have  competent 
authority  to  administer  the  same,  together  with  the  proper  averment,  to  fakiiy  the 
matter  wherein  the  perjury  is  assigned,  without  setting  forth  the  information,  indict- 
ment, declaration  or  part  of  any  record*  or  proceeding,  other  than  as  aforesaid,  and 
without  setting  forth  the  commission  or  authority  of  the  eourt,  or  person,  or  bodj 
before  whom  the  perjury  was  committed.   Ibid.  §  21. 

22.  In  every  indictment  for  subornation  of  perjury,  or  for  oomtpt  bargaining,  or  con- 
tracting with  others  to  commit  wilful  and  oorrupt  perjury,  it  shall  be  sufficient  to 
set  forth  the  substance  of  the  offenoe,  without  setting  ibith  the  information,  indict^ 
ment,  declaration  or  part  of  any  record  or  proceedings,  and  without  setting  forth 
the  commission  or  authority  of  the  court,  or  person  or  body  before  whom  the  peijmy 
was  committed,  or  was  agreed  or  promised  to  be  committed.   Ibid.  §  22. 

28.  In  cases  arising  under  the  laws  of  this  commonwealth  for  the  restraint  of  the 
horrid  practice  of  duelling,  it  shall  be  sufficient  to  form  an  indictment  generaUj, 
against  either  of  the  principals  for  challenging  another  to  fight  at  deadly  weapons, 
and  notwithstanding  it  may  appear  on  the  tnal  that  the  defendant  od^  accepted 
the  challenge,  it  shall  be  sufficient  to  convict  and  render  him  liable  to  the  penalties 
of  the  law  -,  and  in  like  manner  an  indictment  against  the  seoonds  may  be  framed 
generally,  for  carrying  and  delivering  a  challenge,  and  proof  of  the  mere  act  of 
lighting,  and  the  defendant  being  present  thereat,  shall  be  sufficient  to  oonviet 
the  defendant  upon  an  indictment  so  fhuned;  and  if  the  duel  shall  take  plaee 
within  this  commonwealth,  the  mere  fact  of  fighting  shall  be  full  and  complete  evi- 
dence of  the  charges,  respeetively,  of  giving  or  receiving,  or  of  carrying  or  deliver- 
ing a  challenge,  without  other  proof  thereof.   Ibid.  §  23. 

24.  In  every  indictment  for  feloniously  stealing  property,  it  shall  be  lawful  to  add  a 
count  for  feloniously  receiving  the  said  property,  knowing  it  to  have  been  stolen; 
and  in  any  indictment  for  feloniously  receiving  property,  knowing  it  to  have  been 
stolen,  it -shall  be  lawful*  to  add  a  count  for  feloniously  stealing  said  property;  and 
it  shall  be  lawful  for  the  jury  trying  the  same,  to  find  a  verdict  of  guilty  either  of 
stealing  the  property  or  of  receiving  the  same,  knowing  it  to  have  been  stolen ; 
and  if  such  indictment  shall  have  been  preferred  and  found  against  two  or  more 
persons,  it  shall  be  lawful  for  the  jury  who  shall  trj  the  same,  to  find  all  or  any  of 
the  said  persons  guilty  of  either  stealing  the  property  or  of  receiving  it,  knowing 
it  to  have  been  stolen,  or  to  find  one  or  more  of  the  said  persons  guilty  of  stealing 
the  property,  and  the  other  or  others  of  them  guilty  of  receiving  it,  knowing  it  to 
have  been  stolen.(&)   Ibid.  §  24. 

25.  In  all  cases  of  felony  the  prisoner  shall  be  arraigned,  and  where  any  person  on 
being  so  arraigned  shall  plead  not  guilty,  every  such  person  shall  be  deemed  and 
taken  to  put  himself  upon  the  inquest  or  country  for  trial,  without  any  question 
being  asked  of  him  how  he  will  be  tried,  and  the  inquest  shall  be  charged  only  to 

(a)  This  section  does  not  conflict  with  the  been  to  unite  counts  for  larceny  and  receirinp, 
eonstitutional  proYieion  contained  in  the  9th  but  in  no  other  kind  of  felonious  taking  has 
section  of  the  declaration  of  rights,  that  in  all  such  joinder  been  permitted.  So,  at  comiacio 
criminal  prosecutions  the  accused  shall  have  law,  if  two  persons  are  charged  with  jointlj 
a  right  <*to  demand  the  nature  and  cause  of  receiving  stolen  goods,  a  joint  act  of  rec«iring 
the  accusation  against  him."    1  Wr.  109.  most  be  proved  ;   proof  that  cue  reoeiTcd  in 

(b)  This  section  is  new,  and  was  intended  the  absence  of  the  other,  and  afterwards 
to  remedy  difficulties  arising  firom  the  com-  delivered  to  him,  will  not  saffice.  Rex  r. 
mon  law  doctrines  in  relation  to  the  joinder  Messingham,  1  Mood.  Cr.  Cas.  257.  The 
of  offences  and  joint  offenders.  At  common  proposed  section  will  obriate  these  technical 
law,  a  felony  and  a  misdemeanor,  such  as  difficulties,  as  it  permits  a  count  for  reeeiTiog 
burglary  and  receiving  stolen  goods,  could  to  be  joined  with  all  indictments  for  felooiovs 
not  be  regularly  joined ;  in  larceny,  counts  taking,  and  authorises  the  eonriction  of  one 
for  receiving  were  sometimes  added,  but  the  or  more  of  several  persons,  jointly  indicted, 
practice  was  regarded  as  of  doubtful  legality,  for  felonious  taking  or  reoeiring,  either  as 
until  in  the  case  of  Rex  f7.  Galloway;  1  Mood,  principals  or  receivers,  according  to  tlMk 
Cro.  Cas.  284,  and  of  Rex  v.  Madden ;  actual  guilt.  Report  on  the  Ptenal  Code  4X 
Ibid.  277,  it  was  decided  to  be  erroneous.  See  4  F.  F.  Sm.  424.  11  Pitts.  L.  J.  313, 
In  Pennsylvania,  the  uniform  practice  has  o 
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inquire  wbctber  he  be  guilty  or  not  guilty  of  the  crime  charged  against  him,  and 
no  more.  And  wherever  a  person  shall  be  indicted  for  treason  or  felony,  the  jury 
impannelled  to  try  such  person  shall  not  be  charged  to  inquire  concerning  his 
lands,  tenements  or  goods,  nor  whether  he  fled  for  such  treason  or  felony.   Ibid. 

26.  If  any  prisoner  shall,  upon  his  arraignment  for  any  offence  with  which  he  is 
indicted,  stand  mute,  or  not  answer  directly,  or  shall  peremptorily  challenge  above 
the  number  of  persons  summoned  as  jurors  for  his  trial  to  which  he  is  by  law  entitled, 
the  plea  of  not  guilty  shall  be  entered  for  him  on  the  record, (a)  the  supernumerary 
challenges  shall  be  disregarded,  aud  the  trial  shall  proceed  in  the  same  manner  as 
if  he  had  pleaded  not  guilty,  and  for  his  trial  had  put  himself  upon  the  country. 
Ibid.  §  26. 

27.  No  person  shall  be  required  to  anawer  to  any  indictment  for  any  offence  whatso- 
eyer,  unless  the  prosecutor's  name,  if  any  there  be,  is  indorsed  thereon ;  and  if  no 
person  shall  avow  himself  the  prosecutor,  the  court  may  hear  witnesses,  and  deter- 
mine whether  there  is  such  a  private  prosecutor,  and  if  they  shall  be  of  opinion  that 
there  is  such  a  prosecutor^  then  direct  his  name  to  be  indorsed  on  such  indict- 
ment(6)   Ibid.  §  27. 

28.  It  shall  be  lawful  in  cases  of  embezslement  by  clerks,  servants  or  other  persons 
in  the  employ  of  another,  to  charge  in  the  indictment,  and  proceed  against  an 
offender  for  any  distinct  acts  of  embezzlement,  not  exceeding  three,  which  may 
haye  been  committed  by  him  against  the  same  master  or  employer,  within  the  space 
of  six  calendar  months,  from  the  first  to  the  last  of  such  acts,  and  in  every  such 
indictment,  except  where  the  offence  shall  relate  to  a  chattel,  it  shall  be  sufficient 
to  allege  the  embezzlement  to  be  of  money,  without  specifying  any  particular  coin 
or  valuable  security;  and  such  allegation,  so  far  as  regards  the  description  of  the 
property,  shall  be  sustained,  if  the  offender  shall  be  proved  to  have  embezzled  any 
amount,  although  the  particular  species  of  coin  or  valuable  security  of  which  such 
amoiint  was  composed,  shall  not  be  proved,  or  if  he  shall  be  proved  to  have  em- 
bezzled any  piece  of  coin  or  valuable  security,  or  any  portion  of  the  value  thereof, 
ahhoagh  such  piece  of  coin  or  valuable  security  may  have  been  delivered  to  him  in 
order  that  some  part  of  the  value  thereof  should  be  returned  to  the  party  delivering 
the  same,  and  such  part  shall  have  been  returned  accordingly. (c)   Ibid.  §  28. 

29.  No  district  attorney  shall,  *in  any  criminal  case  whatsoever,  enter  a  nolle  pro- 
iequi^  either  before  or  after  bill  found,  without  the  assent,  of  the  proper  court  in 
writing  first  had  and  obtained.   Ibid.  §  29. 

30.  In  any  plea  of  autrefoU  acquit,  or  atUre/ou  eonnict,  it  shall  be  sufficient  for 
any  defendant  to  state,  that  he  has  been  lawfully  convicted  or  acquitted,  as  the  case 
may  be,  of  the  offence  charged  in  the  indictment.   Ibid.  §  80. 

in.  Courts  op  cbiminal  jitrisdiotion. 

81.  The  courts  of  oyer  and  terminer  and  general  jail  delivery  shall  have  power — 
I.  To  inquire  by  the  oaths  and  affirmations  of  good  and  lawful  men  of  the  county, 

of  all  crimes  committed,  or  triable  in  such  county. 
*  n.  To  hear,  determine  and  punish  the  same,  and  to  deliver  the  jails  of  such  county 

of  all  prisoners  therein,  according  to  law. 

in.  To  try  indictments  found  in  the  quarter  sessions,  and  certified  by  the  said 

(a)  Where  a  plea  of  **  not  guilty"  is  entered  ment.    Report  on  the  Penal  Code  44.   If  there 

under  this  eeotion,  for  a  prisoner  who  stands  be  no  proof  of  a  prosecutor,  the  defendant  mast 

mate,  and  there  is  a  trial  and  judgment,  he  plead  without  such  indorsement.    1  D.  5. 
cannot    subsequently  assign  for  error  any        (c>  The  provisions  of  this  section  are  neces- 

matters  appertaining  to  the  precept,  venire,  sary  fbr  preventing  the  difiiculties  that  may 

di«wiiig,  sommoning  and  returning  of  juron,  be  hereafter  experienced  in  the  prosecution  of 

&a. ;  such  ease  is  within  the  53d  section  of  the  yarioos  fraudulent    embezzlements    pre- 

tliia  act.   5  Wh.  67,  78.  scribed  against  by  the  reyised  Penal  Code,  and 

(6)  By  this  aeotion  the  old  law  has  been  so  particnlariy    by  the    107th   section    tiiereof, 

amead^  as  to  enable  the  court  to  determine  against  soich  embezzlement  by  clerks,  seryants 

the  question,  in  any  case,  whether  there  is  and  other  persons  in  the  employ  of  others. 

aneh  a  prosecutor,  and  who  he  is,  and  if  any.  Report  on  the  Penal  Code  44.  ^43ee  4  Luz. 

to  order  his  name  to  be  indorsed  on  the  indict*  Leg,  Obs.  53.  Digitized  by  LjOOQIC 
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oourt  acoording  to  law ;  and  the  said  courts  shall  have  exclusive  jurisdiction  and 
power  to  try  and  punish  all  persons  charged  with  any  of  the  crimes  herein  ennme* 
rated,  which  shall  he  committed  within  the  respective  county,  to  wit : 

(I.)  All  persons  charged  with  any  murder  or  manslaughter,  or  other  homicide, 
.  and  all  persons  charged  with  being  accessory  to  any  such  crime. 

(2.)  All  persons  charged  with  treason  against  the  commonwealth. 

(3.)  All  persons  charged  with  sodomy,  buggery,  rape  or  robbeiy,  their  coansellorB, 
aiders  and  abettors. 

(4.)  All  persons  chared  with  the  crime  of  voluntarily  and  maliciously  buniiB« 
any  building,  or  other  thing,  made  punishable  in  the  same  manner  as  aiBon.(a) 

(5.)  All  persons  charged  with  mayhem,  or  with  the  crime  of  cutting  off  the 
tongue,  putting  out  the  eye,  slitting  the  nose,  cutting  off  the  nose,  cutting  off  a  lip, 
cutting  off  or  disabling  any  limb  or  member  of  a  person,  by  l^ing  in  wait,  or  widi 
malice  aforethought,  and  with  intent  in  so  doing  to  maim  or  disfigure  such  peisoa, 
and  their  aiders  and  abettors  and  counsellors. 

(6.)  All  persons  charged  with  burghuy. 

(7.)  Every  woman  who  shall  be  charged  with  having  endeavored  privately,  either 
by  herself  or  the  procurement  of  others,  to  conceal  the  death  of  any  issue  of  her 
body,  male  or  female,  which,  if  it  were  bom  alive,  would  be  by  law  a  bastard,  so  that 
it  may  not  be  known  whether  such  issue  was  bom  dead  or  alive,  or  wheUier  it  was 
murdered  or  not. 

(8.)  All  persons  charged  with  the  second  or  any  subsequent  offence  of  receiving, 
harboring  or  concealing  any  robber,  burglar,  felon  or  thief,  or  with  the  crime  of 
receiving  or  buying  any  goods  or  chattels,  which  shall  have  been  feloniously  takea 
or  stolen,  knowing  the  same  to  be  so  taken  or  stolen.   Ibid.  §  31. 

82.  The  courts  of  quarter  sessions  of  the  peace  shall  have  jurisdiotion  and  power 
within  the  respective  counties — 

I.  To  inquire,  by  the  oaths  or  affirmations  of  good  and  lawful  men  of  the  conntj, 
of  all  crimes,  misdemeanors  and  offences  whatsoever,  against  the  laws  of  this  eom- 
monwealth,  which  shall  be  triable  in  the  respective  county. 

II.  To  inquire  of,  hear,  determine  and  punish,  in  due  form  of  law,  all  such  orimes 
and  misdemeanors  and  offences,  whereof  exclusive  jurisdiction  is  not  given  as  afore- 
said, to  the  courts  of  oyer  and  terminer  of  such  county. 

III.  To  take,  in  the  name  of  the  commonwealtlf,  all  manner  of  recognisances  and 
obligations  heretofore  taken  and  allowed  to  be  taken  by  any  justice  of  the  peace; 
and  they  shall  certify  such  as  shall  be  taken,  in  relation  to  any  crime  not  triable 
therein,  to  the  next  court  of  oyer  and  terminer  havine  power  to  take  cognisance 
thereof. 

lY.  To  continue  or  discharge  the  recognisance  and  obligations  of  persons  hound 
to  keep  the  peace,  or  to  be  of  good  behavior,  taken  as  aforesaid,  or  certified  into  saeh 
oourt  by  any  justice  of  the  peace  of  such  county,  and  to  inquire  of,  hear  and  deter- 
mine, in  the  manner  hitherto  practised  and  allowed,  all  complaints  which  shall  be 
found  thereon. 

y.  The  courts  of  quarter  sessions  shall  also  have  jurisdiction  in  cases  of  finea, 
penalties  or  punishments,  imposed  by  any  aet  of  assembly,  for  offences,  misde- 
meanors or  delinquencies,  except  where  it  shall  be  otherwise  expressly  provided  and 
enacted. 

YI.  The  said  courts  shall  also  have  and  exercise  such  other  jurisdiction  and 
powers,  not  herein  enumerated,  as  may  have  been  heretofore  given  to  them  by  kv. 

Whenever  any  indictment  shall  be  found  in  any  court  of  quarter  sesBioiis,  fbr  any 
crime  or  offence  not  triable  therein,  it  shall  be  the  duty  of  said  court  to  oertiiy  the 
•same  into  the  court  of  oyer  and  terminer  next  to  be  holden  in  such  county,  there  to 
be  heard  and  determined  in  due  course  of  law. 

The  judges  of  the  county  courts  of  oyer  and  terminer  and  quarter  sessioiis,  and 
every  of  them,  shall  have  power  to  direct  their  writs  or  precepts  to  all  or  any  of  tha 

(a)  Thia  has  reference  to  tbe  extent  and  ner,  that  deeorihed  in  the  188th  aeetioa,  hfiaf 

degree  aa  well  as  to  the  kind  of  puniafament ;  only  a  miademeaaor,  ia  to  be  tried    ia  the 

and  therefore,  whilst  the  offence  deacribed  in  quarter  aeaaiona.    8  Pittsburgh  Leg.  J.  Ml 

the  187th  aeotion  of  the  Penal  Code,  ia  a  Bee  tit.  ''Arson."        ^  . 

felony  and  triable  only  in  the  oyer  and  termi-  oignized  by  LjOOQIC 
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shenflb  or  otiher  ofBoers  of  any  of  the  counties,  cities,  borouglis  or  towns  corporate 
of  this  commonwealth,  to  arrest  and  bring  before  them  persons  indicted  for  felonies 
and  other  offences,  and  amenable  to  the  respectiye  coort ;  each  of  said  courts  shall 
have  power  to  award  process  to  levy  and  recover  such  fines,  forfeitures  and  amerce- 
ments, as  shall  be  imposed,  taxed  or  adjudged  by  them  respectively ;  each  of  the 
said  courts  shall ^ave  full  power  and  authority  to  establish  such  rules  for  regulating 
the  practice  thereof  respectively,  and  for  expediting  the  determination  of  suits, 
causes  and  proceedings  therein,  as  in  their  discretion  they  shall  judge  necessary  or 
proper :  Frovided,  That  such  rules  shall  not  be  inconsistent  with  the  constitution 
aud  laws  of  this  commonwealth ;  each  of  the  said  courts  is  empowered  to  issue  writs 
of  subpoena,  under  their  official  seal,  into  any  county  of  this  commonwealth,  to 
sammoa  and  bring  before  the  respective  court  any  person  to  give  testimony  in  any 
cause  or  matter  depending  before  them,  under  the  penalties  hitherto  appointed  and 
allowed,  in  any  such  case,  by  the  laws  of  this  commonwealth.    Ibid.  §  32.  ^ 

38.  Every  person  indicted  in  any  court  of  quarter  sessions,  or  in  any  county  court  ^     ^ 
of  oyer  and  terminer  and  general  jail  delivery,  may  remove  the  indictment,  and  all         } 
proceedings  thereon,  or  a  transcript  thereof,  into  the  supreme  court  by  a  writ  of      1^ 
certiorari,  or  a  writ  of  error,  as  the  case  may  require :  Provided,  That  no  such  writ      <^ 
of  certiorari,  or  writ  of  error  shall  issue,  or  be  available,  to  remove  the  said  indict-    -^^ 
ment  and  proceeding  thereupon,  or  a  transcript  thereof,  or  to  stay  execution  of  the    ^ 
judgment  thereupon  rendered,  unless  the  same  shall  be  specially  allowed  (a)  by  the 
supreme  court,  or  one  of  the  justicesi  thereof,  upon  sufficient  cause  to  it  or  him    ^ 
shown,(6)  or  shall  have  been  sued  out,  with  the  consent  of  the  attorney-general ;  ^ 
which  special  allowance  or  consent  shall  be  in  writing,  and  certified  on  the  said  ^ 
writ.   Ibid.  §33. 

IV.  Op  the  trial. 

34.  No  person  who  may  hereafter  be  arraigned  on  any  indictment,  and  who  shall 
be  bound  by  recognisance  to  appear  and  abide  by  the  judgment  of  the  court,  shall 
be  placed  within  the  prisoner's  bar  to  plead  to  sucih  indictment,  or  be  confined 
therein  during  his  trial ;  and  all  persons  shall  have  an  opportunity  of  a  full  and  free 
communication  with  their  counsel.   Ibid.  §  34.  ,  '^ 

35.  Every  person  indicted  for  treason  shall  have  a  copy  of  the  indictment  (c)  and  ./ 
a  list  of  the  jury  and  the  witnesses  to  be  produced  on  the  trial  for  proving  such  ^ 
indictment,  mentioning  the  names  and  places  of  abode  of  such  jurors  and  witnesses,             ^ 
delivered  to  him  three  whole  days  before  the  trial.((^)   Ibid.  §  3*5.                                    r  *^ 

36.  On  the  trial  of  any  indictment  for  treason  or  misprision  of  treason,  murder,        ^  ' 
manslaughter,  concealing  the  death  of  a  bastard  child,  rape,  robbery,  burglary,         V 
sodomy,  malicious  maiming  and  arson,  the  accused  shall  be  at  liberty  to  challenge, 
peremptorily,  twenty  of  the  jurors,  and  on  the  trial  of  all  other  indictments  the 
accused  sludl  be  at  liberty  to  challenge,  peremptorily,  four  of  the  jurors. (e)    Ibid. 
§36. 

(a)  A  writ  of  error  issoed  without  a  special  156th  and  156th  sections  of  the  act  of  14th 
aUocatar  will  be  quashed.  2  S.  &  R.  458.  2  April  1884,  P.  L.  868.  The  changes  therein, 
Wli.  118.  So,  also,  if  the  allocatur  be  ob-  in  reference  to  challenges,  are,  that  by  the 
tftined  before  sentence.    16  S.  &  B.  819.  S6th  section  of  this  act  the  number  of  chal- 

(b)  It  is  never  granted  on  mere  technical  lenges  allowed  the  accused  in  treason,  is 
matters,  not  going  to  the  merits.  2  Barr  244.  twenty,  whereas  by  the  152d  section  of  the  act 
8  S.  &B.  199.  8  Y.  89.  6  B.  408.  4  B.  424.  of  1884,  thirty-five  challenges  are  allowed; 
1  Wh.  525.  There  must  be  strong  ground  to  and  that  by  the  154th  section  of  the  act  of 
belieye  that  if  the  case  be  not  removed,  some  1884,  the  commonwealth  is  interdicted  from 
important  principle  of  law,  or  the  plain  justice  challenging,  without  cause,  in  any  case  of 
of  the  case,  will  be  yiolated.  4  Pittsburgh  felony,  whereas  by  the  87th  section  of  the 
Leg.  J.  668.  present  act,  the  commonwealth  is  only  inter- 

{e)  The  caption  is  a  portion  of  the  indict-  dieted  from  challenging  peremptorily  in  the 

ment,  and  a  copy  of  it  must  be  furnished  to  cases  enumerated  in  the  d6th  section,  to  wit : 

the  prisoner.   2  D.  842.  treason,  misprision  of  .treason,  murder,  man- 

{d)  The  word  "trial"  here  means  the  trying  slaughter,  concealing  the  death  of  a  bastard 

of  the  cause  by  the  jury,  and  not  the  arraign-  chil^  rape,  robbery,  burglary,  sodomy,  mali- 

ment  and  pleading  preparatory  to  such  trial  cious  maiming  and  arson,  and  in  all  other 

bythejuty.  4  Mas.  282.  felonies  and  misdemeanors,  is  allowed  the 

{e)  The  86th,  37th,  88tti  and  39th  sections  same  number  of  challenges  as  the  defendant, 

are  intended  to  supply  the  152d,  15dd,  154th,  to  wit:  four.     The  object  of  thus  extending. 
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37.  The  common  wealth  shall  hare  the  right,  in  all  cases,  to  challenge,  peremp- 
torily, four  persons,  and  every  peremptory  challenge  beyond  the  nnmber  allowed  by 
law  in  any  of  the  said  cases,  shall  be  entirely  void,  and  the  trial  of  such  person  shall 
proceed  as  if  no  such  challenge  had  been  made.    Ibid.  §  37. 

38.  All  challenges  in  criminal  proceedings  shall  be  conducted  as  follows,  to  wit: 
the  commonwealth  shall  challenge  one  person,  and  then  the  defendant  shall  chal* 
lenge  one  person,  and  so  alternately,  until  all  the  challenges  shall  be  made ;  but  if 
the  commonwealth  shall  refuse  to  make  any  challenge,  the  defendant  shall,  nerer- 
theless,  have  the  right  to  challenge  the  full  number  allowed  him  by  law.    Ibid.  §  88. 

39.  When  a  challenge  for  a  cause  assigned  shall  (a)  be  made  in  any  criminal  pro- 
ceeding, the  truth  of  such  cause  shall  be  inquired  of  and  determined  by  the  court  (&) 
Ibid.  §  39. 

40.  In  all  cases  in  which  two  or  more  persons  are  jointly  indicted  for  any  offence, 
it  shall  be  in  the  discretion  of  the  court  to  try  them  jointly  or  severally,  except  that 
in  cases  of  felonious  homicide,  the  parties  charged  shall  have  the  right  to  demud 
separate  trials ;  (c)  and  in  all  cases  of  joint  trials,  the  accused  shall  have  the  right 
to  the  same  number  of  peremptory  challenges  to  which  either  would  be  entitled  if 
separately  tried,  and  no  more.(<i)   Ibid.  §  40. 


to  the  commonwealth  the  right  of  ohallenging, 
in  the  minor  felonies,  the  same  nnmber  of 
jurors  as  the  defendant,  arises  from  the  faet, 
that  by  the  present  code  a  large  number  of 
offences,  which  were  misdemeanors  at  common 
law,  are  now  made  felonies ;  hence,  the  ex- 
cluding of  the  commonwealth  from  the  right 
of  challenge  in  any  felony,  is  almost  totally 
to  depriye  her  of  the  right  of  challenge.  In 
the  practical  administration  of  criminal  jus- 
tice, the  right  of  the  commonwealth  to  chal- 
lenge four  jurors  peremptorily,  is  of  the 
deepest  importance ;  it  is  not  an  uncommon 
thing  to  find  in  a  panel  of  jurors,  one  or  more 
persons  pledged  to  the  defendant  by  personal 
or  social  sympathies,  or  influenced  in  his  fiivor 
by  worse  motiyes ;  the  right  to  peremptorily 
challenge  four  jurors,  is  the  security  of  the 
public  against  such  contingencies.  Report  on 
the  Penal  Code  46.  This  provision  allowing 
four  peremptory  challenges  to  the  common- 
wealth, does  not  conflict  with  that  clause  of 
the  declaration  of  rights,  which  provides 
<*  that  trial  by  jury  shall  be  tu  heretofore^  and 
the  right  thereof  shall  remain  inviolate."  1 
Wr.  46. 

(a)  The  commonwealth  need  not  show  cause 
of  challenge  until  the  panel  is  exhausted.  7  W. 
585.    1  Wr.  45.  4  Wr.  462.    26  Leg.  Int  S86. 

{h)  The  power  to  challenge  for  cause  may 
be  exercised  at  any  time  before  the  oath  is 
tendered  to  the  jury.  11  H.  12.  It  is  good 
cause  of  challenge  that  the  juror  has  con- 
scientious scruples  on  the  subject  of  capital 
punishment.  17  S.  &  R.  166.  Or  that  he  has 
formed  and  expressed  an  opinion  upon  the 
evidence  in  the  cause.  14  S.  &  R.  292.  See  2 
W.  &  S.  202.  1  Cranch  C.  C.  462.  Or  that 
the  juror  has  been  subpoenaed  as  a  witness  by 
the  prisoner.  7  W.  686.  Or  that  he  is  tenant 
of  one  of  the  parties.  8  W.  804.  Or  that  he 
had  grossly  misbehaved  himself  on  a  former 
occasion,  declaring  that  he  had  tried  to  acquit 
any  one  the  judge  desired  to  have  convicted  ; 
and  that  he  was  "a  Tom  Paine  man,  and 
would  as  lief  swear  on  a  spelling  book  as  on 
the  Bible."    11  H.  12. 

(c)  Where  separate  trials  are  granted,  the 


court  will  not  control  the  discretion  of  tbe 
diecriot-attomey  as  to  which  of  the  def<endaets 
shall  be  first  tried.   12  C.  806. 

(d)  This  section  is  new,  and  is  iBlroduced 
to  settle  a  question  in  criminal  practice,  which 
has  produced  difficulty.  At  common  law, 
upon  a  joint  trial,  each  prisoner  may  chal- 
lenge his  full  number,  and  every  juror  cbal- 
lenged  as  to  one,  is  withdrawn  ft^om  the  pand 
as  to  aU  the  prisoners  on  trial,  and  thus,  ia 
effect,  the  prisoners  in  such  a  case  possess  the 
power  of  peremptory  challenge  to  the  aggre- 
gate of  the  numbers  to  which  thej  are  re- 
spectively^ entitled.  The  embarrasamentA  fron 
defect  of  jurors,  resulting  from  the  exetriee 
of  this  right  by  numerous  defendants  j<nntly 
indicted,  led  the  courta,  at  a  very  early  period, 
to  determine  that  they  had  the  power,  against 
the  will  of  the  prisoners,  to  sever  the  panel, 
and  try  them  severally,  if  they  insisted  vpoa 
their  right  of  several  challenges.  This  settled 
the  question  that  prisoners,  jointly  indicted, 
could,  against  their  wishes,  be  tried  sepa- 
rately; but  whether  prisoners,  jointly  in- 
dicted, could  demand  a  teparaU  trial,  pre- 
sented another  question ;  some  insistittg  that 
they  possess  such  a  right ;  others  eonteading 
that  such  severance  is  a  matter  of  sound  dis- 
cretion, to  be  exercised  by  the  court,  with 
that  due  regard  and  tenderness  to  priaoacn, 
which  characterises  our  criminal  jurispra- 
dence ;  and  this  latter  we  regard  as  the  better 
opinion.  In  the  section  under  eonsiderstioa 
this  doctrine  has  been  adopted,  except  as  to 
eases  of  joint  indictments  for  fdontons  hfnai- 
cide,  in  which  it  is  proposed  to  give  the  ac- 
cused the  positive  right  to  demand  separate 
trials ;  in  cases  of  joint  trials,  it  is  also  pro- 
posed to  limit  the  number  of  the  challenges, 
of  all  the  prisoners,  to  the  number  each  wooM 
be  entitled  to  if  separately  tried,  and  no  more. 
As  prisoners  jointly  indicted  for  feloaioQS 
homicide  .have,  by  this  section,  the  right  ta 
sever  in  their  trials,  persons  so  eirenmsianced 
will  not  be  affected  by  this  latter  provistoa,  in 
cases  of  joint  trial,  as  their  being  so  tried  ia 
a  matter  resting  entirely  in  their  own  ehiMoe. 
Report  on  the  Penal  Code  46.     i 
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41.  All  ooartfl  of  criminal  jurisdiotion  of  this  commonwealth  shall  be  and  are 
bereby  autboriased  and  required,  when  occasion  shall  render  the  same  necessai7,(a) 
to  order  a  tale*  de  circumstant^Sj  either  for  the  grand  or  petit  jury,(&)  and  all 
talesmen  shall  be  liable  to  the  same  challenges,  fines  and  penalties  as  the  principal 
jarors :  Provided^  That  nothing  herein  contained  shall  repeal  or  alter  the  provisions 
of  an  act  passed  the  20th  day  of  April  1858,  entitled  *^  An  act  establishing  a  mode 
of  drawing  and  selecting  jurors  in  and  for  the  city  and  county  of  Philadelphia." 
Ibid.  §41. 

42.  No  alien  shall,  in  any  criminal  case  whatsoever^  be  entitled  to  a  juiy  de 
medietate  linguat,  or  partly  of  strangers.   Ibid.  §  42. 

43.  The  trial  of  all  treason  against  the  commonwealth,  committed  out  of  the 
jurisdiction  of  the  state,  shall  be  in  the  counW  where  the  o£fender  is  apprehended, 
or  into  which  he  shall  first  be  brought.   Ibid.  §48. 

44.  If  any  person  shall  become  an  accessory  before  the  fact,  to  any  felony,  whether 
the  same  be  a  felony  at  common  law,  or  by  virtue  of  any  act  of  assembly  now  in 
force  or  hereafter  to  be  in  force,  such  person  may  be  indicted,  tried,  convicted  and 
punished  in  ^1  respects  as  if  he  were  a  principal  felon,  (c)  Ibid.  §  44. 


(a)  The  court  may  direct  a  special  venire  to 
issue  to  two  citizens,  instead  of  the  sheriff  or 
coroner,  whenever  in  their  opinion,  the  nature 
of  the  case  requires  ft.   8  Phila.  R.  219. 

(6)  It  is  an  inegularity  to  call  talesmen, 
unless  it  appear  of  record,  that  the  regular 
panel  was  exhausted,  and  an  order  for  tales- 
men made ;  but  such  irregularity,  if  not  ob- 
jected to,  is  cured  by  the  verdict,  under  the 
&3d  section.   10  U.  94. 

(c)  The  principle  of  this  section,  which  pre- 
scribes the  same  punishment  against  accesso- 
ries before  the  fact  in  felony,  under  the  various 
syoonymes  of  aiders,  abettors,  counsellors, 
comforters,  &c,  as  against  principals,  isfkmi- 
liar  to  our  criminal  legislation;  it  is  found  in  the 
7th  section  of  the  act  of  1718, 1  Sm.  118 ;  in  the 
2d  section  of  the  act  of  8th  March  1780,  1 
Sm.  499 ;  in  the  2d,  8d  and  6th  sections  of 
the  act  of  6th  April  1790,  2  Sm.  681 ;  and  in 
the  4th  section  of  the  act  of  28d  April  1829, 
10  Sm.  481.  There  is,  therefore,  nothing  new 
in  the  principle  of  this  section,  which  is 
founded  on  the  theory  of  the  moral  guilt  of  the 
accessory  before  the  fact  being  equal  to  that 
of  the  principal  offender.  The  new  principle 
in  the  section  is  that  which  makes  the  acces- 
sory before  the  fact,  guilty  of  a  substantive 
offence,  and  which  subjects  him  to  punishment 
for  his  crime,  without  postponing  it  until  the 
conviction  of  the  actual  perpetrator ;  or  more 
precisely  speaking,  which  abolishes  in  felonies 
the  technical  distinction  now  existing  between 
accessories  before  the  fkot  and  principal  of- 
fenders. This  was  always  the  law  as  regards 
misdemeanors  in  which  there  are  no  accesso- 
ries, all  being  regarded  by  law  as  principals ; 
in  felony,  however,  except  in  certain  cases 
about  to  be  noticed,  an  accessory  cannot  be 
tried  before  the  conviction  or  outlawry  of  his 
principal,  unless  tried  with  him.  In  felonies 
of  fVequent  occurrence,  this  was  found  a  great 
and  serious  eril,  which  called  for  and  received 
partial  legislative  correction ;  as  early  as  the 
act  of  the  81st  May  1718,  1  Sm.  106,  it  was 
provided  that  persons  harboring,  concealing 
or  receiving  robbers,  burglars,  felons  or 
thieves,  or  receiving  or  buying  any  goods  or 
ehattels  that  should  have  been  feloniously 
taken  or  stolen  by  any  such  robbers,  &c., 
knowing  the  same  to  be  stolen,  might  be  pro- 
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oeeded  against  as  is  therein  directed;  and 
that  if  any  such  principal  felon  eould  not  be 
takeny  *o  at  to  be  proteeuted  and  convicted  for 
such  offence,  that  nevertheless  it  shall  be 
lawful  to  prosecute  and  punish  every  such 
person  buying  or  receiving  any  goods  stolen 
by  such  principal  felon,  knowing  the  same  to 
be  stolen,  although  the  principal  felon  should 
not  be  convicted  of  the  felony.  This,  bow- 
ever,  embraced  only  one  class  of  accessories, 
io  wit,  receivers  of  stolen  goods,  in  cases 
where  the  principal  was  not  amenable  to 
justice ;  afterwards,  by  the  act  of  28d  Sep- 
tember 1791,  8  Sm.  41,  it  was  provided  "in 
all  cases  of  felonies  of  death,  robbery  and 
burglary,  it  shall  be  lawful  to  punish  receivers 
of  such  felons,  robbers  and  burglars,  by  a  fine 
and  imprisonment,  although  the  principal 
felons,  robbers  and  burglars  cannot  be  taken, 
so  as  to  be  prosecuted  and  tried  for  said 
offences;  which  conviction  and  sentence  of 
said  receivers  shall  exempt  them  from  being 
prosecuted  as  accessories  after  the  fact  in  case 
the  principal  felon,  robber  or  burglar  shall 
afterwards  be  taken  and  conricted.  This  act 
extended  only  to  accessories  after  the  fact,  in 
cases  in  which  the  principals  could  not  be 
taken.  • 

The  act  of  11th  April  1826,  8  Sm.  488,  was 
passed  to  avoid  a  difficulty  which  afterwards 
arose  in  the  prosecutions  of  receivers  of  stolen 
goods,  in  cases  in  which  the  principals  were 
amenable  to  justice.  The  act  of  1718  was 
taken  from  the  4th  section  of  4th  and  6th 
Anne,  chap.  81,  which  only  authorized  pro- 
ceedings against  such  receivers  before  the 
conviction  or  attainder  of  their  principals, 
when  such  principals  could  not  be  taken. 
Foster,  in  his  discourse  on  accomplices,  {  6, 
p.  878,  says  on  this  point:  **I  know  attempts 
have  been  made,  under  various  shapes,  to 
prosecute  the  receiver  as  for  a  misdemeanor, 
while  the  principal  hath  been  in  custody  and 
amenable,  but  not  convicted  ;  but  I  think  such 
devices  illegal."  The  act  of  1826  solved  the 
difficulty,  by  declaring  that  receivers  of  pro- 
perty, knowing  it  to  have  been  feloniously 
stolen,  may  be  prosecuted,  although  the  prin- 
cipal be  not  before  convicted,  and  whether  he 
is  amenable  to  justice  or  not. 

It  will  thus  be  seen,  that  all  our  legislation 
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45.  If  any  peraon  shall  become  an  acoeaaoiy  after  the  fiut,  to  any  felooT,  whether 
the  same  be  a  felony  at  common  law,  or  by  yirtne  of  any  aet  of  aasembly  now  in 
force,  or  that  may  be  hereafter  in  force,  he  may  be  indicted  and  oooyieted  as  aa 
accessory  after  the  fact,  to  the  principal  felony,  together  with  the  principal  felon,  or 
after  the  conviction  of  the  principal  felon,  or  may  be  indicted  and  oonfioted  of  a 
Bobstuntiye  felony,  whether  the  principal  felon  shall  or  shall  not  have  been  preri* 
ously  convicted,  or  shall  or  shall  not  be  amenable  to  justice,  and  may  therenpon  be 
punished  in  like  manner  as  any  accessory  after  the  fact  to  the  same  felony,  if  con- 
victed as  an  accessory,  may  be  punished ;  and  the  offence  of  such  person,  howsoever 
indicted,  may  be  inquired  of,  tried,  determined  and  punished,  by  any  oonrt  which 
shall  have  jurisdiction  to  try  the  principal  felon,  in  the  same  manner  as  if  the  ae; 
by  reason  of  which  such  person  shall  have  become  accessory,  had  been  committed 
at  the  same  place  as  the  principal  felony :  Provided  ahot^  That  no  person  who 
shall  be  once  duly  tried  for  any  such  offence,  whether  as  an  accessory  after  the  fact, 
or  as  for  a  substantive  felony,  shall  be  liable  to  be  again  indicted  or  tried  for  the 
same  offence.(a)  Ibid.  §  45. 

46.  If  any  person  hereafter  shall  be  feloniously  stricken,  poisoned  or  receive  otlier 
cause  of  death  in  one  county,  and  die  of  the  same  stroke,  poisoning  or  other  cause 
of  death  in  another  county,  then  an  indictment  found  therefor  by  jurors  of  the 
county  where  the  death  shall  happen,  shall  be  as  good  and  effectual  in  law,  as  well 
against  the  principal  in  such  murder  as  aeainst  the  accessory  thereto,  as  if  the 
stroke,  poisoning  or  other  cause  of  death  had  been  given,  done  or  c(»nmitted  in  the 
same  county  where  such  indictment  shall  be  found ;  and  the  proper  courts  having 
jurisdiction  of  the  offence  shall  proceed  upon  the  same  as  they  might  or  could  do 
in  case  such  felonious  stroke,  poisoning  or  other  cause  of  death,  and  the  death  itself 
thereby  ensuing,  had  been  oonunitted  and  happened  all  in  one  and  the  same 
county.(6)   Ibid.  §46. 

47.  If  any  person  shall  be  feloniously  stricken,  poisoned  or  receive  other  cause  of 


with  regard  to  the  trial  of  aocessoriet  to  felo- 
nies, before  the  cooTiction  of  their  prinoipaU, 
Applies  only  to  aooessories  after  the  fact,  a 
class  of  offenders  who  have  had  no  primary 
connection  with  the  original  crime,  and  whose 
guilt  only  consists  in  having  given  comfort 
and  succor  to  the  actual  offender  alter  its  per- 
petration ;  except  in  cases  of  receivers  of 
stolen  goods,  this  offence  is  often  almost 
venial,  consisting  fVequently  in  parents  and 
fHends,  influenced  b^  the  ties  of  blood,  or 
the  impulses  of  affecuon,  giving  aid  and  com- 
fort to  an  offender  whose  crime  they  abomi- 
nate and  deplore.  It  seems  strange  that  the 
common  law  privilege,  which  exempted  acces- 
sories firom  liability  to  justice  until  the  con- 
viction or  attainder  of  the  principal,  should 
be  taken  away  in  cases  of  accessories  after  the 
fact,  and  left  in  those  of  accessories  before 
the  fact,  whose  guilt  is  always  as  great,  and 
often  much  greater,  than  that  of  the  principaL 
The  45th  section  proposes  putting  our  statute 
laws  on  the  subject  of  accessories  to  felonies 
in  harmony  with  justice  and  reason.  Report 
on  the  Penal  Code  46-8. 

(a)  This  section  is  only  an  extension  of  the 
existing  laws,  which,  as  will  be  seen  firom  the 
preceding  remarks,  subjected  accessories  after 
the  fact,  and  receivers,  to  punishment  before 
the  conviction  or  attainder  of  their  princi- 
pals. It  embraces  such  accessories  not  only 
in  common  law  felonies,  but  those  created,  or 
which  hereafter  may  be  created,  by  statute ; 
it  authoriies  the  conviction  of  such  offenders 
either  with  or  after  the  conviction  of  the  prin- 
cipals, or  for  a  substantive  offence,  whether 
the  principal  felon  shall  or  shall  not  have 


been  previously  convicted,  or  shall  or  shall 
not  be  amenable  to  justice.  It  also  provides 
for  the  case  of  a  party  beooming  an  accessory 
after  the  fact  in  one  county  to  a  felony  com- 
mitted in  another;  giving  jurisdiction  over 
the  crime  of  such  accessory  to  the  courts  of 
the  county  having  jurisdiction  over  the  crime 
of  the  principal  offender.  This  provision  sup- 
plies the  22d  and  28d  sections  of  the  act  of 
1718,  1  8m.  119,  made,  probably,  to  meet  a 
doubt  at  common  law,  whether  an  accessory 
in  one  county  to  a  felony  in  another,  was  in- 
dictable in  either.  Report  on  the  Penal  Code 
48. 

(b)  This  section  has  been  introduced  to 
remove  a  difficulty  which  might  arise  in  a  case 
of  homicide,  where  a  man  had  died  in  one 
county  firom  an  iigury,  or  other  cause  of  death, 
received  in  ai.:ther  county.  Hawkins,  in  his 
Pleas  of  the  Crown,  book  2,  chap.  26,  {  86,  si^ 
thai,  **  at  the  common  law,  if  a  man  had  died 
in  one  county  of  a  stroke  received  in  another, 
it  seems  to  have  been  the  more  general 
opinion  that,  regularly,  the  homicide  was 
indictable  in  neither  of  them,  because  the 
offence  was  not  complete  in  either,  and  no 
grand  jury  could  inquire  of  what  happened 
out  of  their  county."  This  inconvenience 
was  remedied  by  2d  &  8d  Edward  VL,  chap. 
24,  by  which  it  was  enacted,  that  in  suck 
cases,  the  trial  should  take  place  in  the  county 
where  the  death  happened.  This  eutute  is 
among  those  reported  by  the  judges  of  the 
supreme  court,  as  being  in  force  in  Pennsyl- 
vania ;  hence  the  exp^enoy  of  this  section 
to  meet  such  a  case,  should  it  hereafter  arise. 
Beport  on  the  Penal  Code  49. 
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death  within  the  jnrisdiotion  of  this  state,  and  shall  die  of  snch  stroke,  poisoning 
or  other  cause  of  death  at  any  place  out  of  the  jurisdiction  of  this  state,  an  indict- 
ment therefor  found  hy  the  jurors  of  the  county  in  which  such  stroke,  poisoning  or 
other  cause  of  death  shall  happen  as  aforesaid,  shall  he  as  good  and  effectual,  as 
well  against  the  principal  in  any  such  murder,  as  against  the  accessory  thereto,  aa 
if  such  felonious  stroke,  poisoning  or  other  cause  of  death,  and  the  death  thereby 
ensuing,  and  the  offence  of  such  accessory,  had  happened  in  the  same  county  where 
such  indictment  shall  be  found ;  and  the  courts  having  jurisdiction  of  the  offence 
shall  proceed  upon  the  same,  as  well  against  principal  as  accessory,  as  they  could 
in  case  such  felonious  stroke,  poisoning  or  other  cause  of  death,  and  the  death 
thereby  ensuing,  and  the  offence  of  such  accessory,  had  both  happened  in  the  same 
county  where  such  indictment  shall  be  found /a)   Ibid.  §  47.  ^ 

48.  In  order  to  obviate  the  difficulty  of  proor  as  to  all  offences  committed  near  the 
boundaries  of  counties,  in  any  indictment  for  felony  or  misdemeanor  committed  on 
the  boundary  or  boundaries  of  two  or  more  counties,  or  within  the  distance  of  five 
hundred  yards  of  any  such  boundary  or  boundaries,  it  shall  be  sufficient  to  allege 
that  such  felony  or  misdemeanor  was  committed  in  any  of  the  said  counties ;  and 
every  such  felony  or  misdemeanor  shall  and  may  be  inquired  of,  tried,  determined 
and  punished  in  the  county  within  which  the  same  shall  be  so  alleged  to  have  been 
committed,  in  the  same  manner  as  if  it  had  been  actually  committed  therein. (6) 
Ibid.  §48. 

49.  In  order  to  obviate  the  difficulty  of  proof  as  to  offences  committed  during  jour- 
neys from  place  to  place,  in  any  indictment  for  felony  or  misdemeanor  committed  on 
any  person  or  on  any  property,  upon  any  stage  coach,  stage,  wagon,  railway-car  or  other 
such  carriage  whatever,  employed  in  any  journey,  it  shall  be  sufficient  to  allege  that 
such  felony  or  misdemeanor  was  committed  within  any  county  or  place  through  any 
part  whereof  such  coach,  wagon,  cart,  car  or  other  carriage  shall  have  passed  in  the 
course  of  the  journey  during  which  such  felony  or  misdemeanor  shall  have  been 
committed ;  and  in  all  oases  where  the  centre  or  other  part  of  any  highway  shall 
constitute  the  boundaries  of  any  two  counties,  it  shall  be  sufficient  to  allege  that  the 
felony  or  misdemeanor  was  committed  in  either  of  the  said  counties  through,  or 
adjoining  to,  or  by  the  boundaries  of  any  part  whereof  such  coach,  wagon,  cart, 
car  or  other  carriage  shall  have  passed  in  the  course  of  the  journey  during  which 
such  felony  or  misdemeanor  shall  have  been  committed  \  and  in  any  indictment  for 
any  felony  or  misdemeanor,  committed  on  any  person  or  on  any  property  on  board 
any  vessel  whatsoever,  employed  in  any  voyage  or  journey  on  any  navigable  river, 
canal  or  inland  navigation,  it  shall  be  sufficient  to  allege  that  such  felony  or  misde- 
meanor was  committed  in  any  county  or  place  through  any  part  whereof  such  vessel 
shall  have  passed  in  the  course  of  the  voyage  or  journey  during  which  such  felony 
or  misdemeanor  shall  have  been  committed ;  and  in  all  cases  where  the  side  or  bank 
of  any  navigable  river  or  creek,  canal. or  inland  navigation,  or  the  centre  or  other 
part  thereof,  shall  constitute  the  boundary  of  any  two  counties,  it  shall  be  sufficient 
to  allege  that  such  felony  or  misdemeanor  was  committed  in  either  of  the  said 
contities  through,  or  adjoining  to,  or  by  the  boundary  of  any  part  thereof,  such 

{a)  Tn  the  case  of  a  wound,  or  other  cause  new,  but  manifeatly  necessary  in  any  penal 

of  death,  being  given  in  this  sUte,  and  the  system  cUiming  to  be  complete.     Report  on 

party  receiTing  the  same  dying  in  another  the  Penal  Code  49. 

state  (a  thing  which  might  yery  readily  ocoor,         {h)  The  48th  and  49th  sections  are  intended 

M  in  the  case  of  duels),  by  the  existing  law  to  obviate  difficulties  which  occur  in  laying 

it  is  at  least  donbtfiil  whether  a  prosecution  the  county,  where  a  crime  has  been  com- 

for  homicide  coald  be  maintained  in  either;  mitted,  so  near  county  lines,  as  to  render  it 

Hawkins,  book  1,  chap.  81,  \\  11,  12.     If  a  doubtfiil  in  which  of  two  counties  it  has  been 

mortal  injury,  or  poison  is  given  or  adminis-  actually  perpetrated ;  and  to  obviate  similar 

tered  maliciously  in  the  state,  and  death  ensues  difficulties,  where  the  crime  has  been  com- 

therefrom  out  of  the  state,  the  act  which  mitted  during  journeys  or  voyages  by  land  or 

caused  the    death,   and    the    malice  which  water,  in  carriages  or  vessels  of  any  kind, 

influenced  the  act,  the  two  great  essential  which  have  passed  through  various  counties 

elements  of  felonious  homicide,  have  been  in  the  journey  or  voyage  during  which  the 

perpetrated  and  manifested  within  our  juris-  crime  has  been  committed.  These  sections  will 

diction ;  it  seems,  therefore,  fitting,  that  in  be  found  of  real  practical  value.     Beport  on 

iuch  cases,  jurisdiction  over  the  crime  should  the  Penal  Code  49.  (^  r\f^c^\o 

be  exercised  by  the  stAte.      The  section  is  Digitized  by  ^^(J(J^lC 
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vessel  sball  have  passed  in  the  coarse  of  the  Yoyage  or  journey  during  whioh  laA 
felony  or  misdemeanor  shall  have  been  committed ;  and  every  such  felony  or  misde- 
meanor committed  in  any  of  the  cases  aforesaid,  shall  and  may  be  inquired  of,  tried,  \ 
determined  and  punished  in  the  county  or  place  within  which  the  same  shall  be  so  ; 
alleged  to  have  been  committed,  in  the  same  manner  as  if  it  had  actually  bees  I 
c(»ttmitted  therein.   Ibid.  §  49. 

50.  If  on  the  trial  of  any  person  charged  with  any  felony  or  misdemeanor,  it  I 
shall  appear  to  the  jury  upon  the  evidence,  that  the  defendant  did  not  complete  the  | 
o£fence  charged,  but  was  guilty  only  of  an  attempt  to  commit  the  same,  such  person  ! 
shall  not  by  reason  thereof  be  entitled  to  be  acquitted,  but  the  jury  shall  be  H  I 
liberty  to  return,  as  their  verdict,  that  the  defendant  is  not  guilty  of  the  fi^ony  or  \ 
misdemeanor  charged,  but  is  guilty  of  an  attempt  to  commit  the  same ;  aad  ther&<  j 
upon  rach  person  shall  be  liable  to  be  punished  in  the  same  manner  as  if  he  had  j 
been  convicted  upon  an  indictment  fbr  attempting  to  commit  the  particular  felooy  | 

.^  .pr  misdemeanor  charged  in  the  indictment ;  and  no  person  so  tried  as  herein  lastly 
tuemtioned,  shall  be  li'ible  to  be  afterward  proeecnted  for  an  attempt  to  commit  the 
felony  or  misdemeanor  for  which  he  was  so  tried.(a)  Ibid.  §  50. 

51.  If  upon  the  trial  of  any  person  for  any  misdemeanor,  it  shall  appear  that  the 
facts  given  in  evidence  amount  in  law  to  a  felony,  snch  person  shall  not  by  reasoa 
thereof  be  entitled  to  be  acquitted  of  such  misdemeanor;  and  no  persou  tried  fbr 
such  misdemeanor  shall  be  liable  to  ,be  afterwards  prosecuted  for  felony  on  the  same 
facts,  unless  the  court  before  Vhom  suoh  trial  may  be  had  shall  think  fit,  in  its 
discretion,  to  discharge  the  jury  from  giving  any  verdict  upon  such  trial,  and  direct 
such  person  to  be  indicted  for  felony;  in  which  case  such  person  may  be  dealt  with 
in  all  respects  as  if  he  had  not  been  put  upon  his  trial  for  suoh  misdemeanor.  Ibid. 
§51. 

52.  No  person  shall  be  deemed  and  adjudged  an  incompetent  witness  on  the  trial 
of  any  indictment,  for  or  by  reason  of  such  person  being  entitled,  in  the  event  of 
the  conviction  of  the  defendant,  to  a  restitution  of  his  property  feloniously  taken, 
or  the  value  thereof,  or  if  fraudulently  obtained,  to  a  pecuniary  remuneration  or 
compensation  therefor,  or  for  or  by  reason  of  such  witness  being  liable  and  subject 
to  the  payment  of  the  costs  of  prosecution.   Ibid.  §  53. 

53.  No  verdict  in  any  criminal  court  shall  be  set  aside,  nor  shall  any  judgmeofc 
be  arrested  or  reversed,  nor  sentence  delayed,  for  any  defect  or  error  in  the  precept 

(a)  The  60th  and  6l8t  sections  are  new,  and  licet  cepit  non  tuportaviL    So,  wheT«  a  thief 

intended  to  facilitate  the  conyiction  of  offend-  went  into  a  shop,  took  ap  some  goods,  intend- 

ers,  and  avoid  unnecessary  delay  in  the  admin-  ing  to  steal  them,  but  before  he  had  removed 

istration  of  criminal  justice.    By  the  law  as  it  them  from  the  spot  on  which  thej  lay,  di9> 

now  stands,  if  on  the  trial  of  an  indictment  covered  they  were  tied  to  the  counter  by  a 

for  felony,  it  appears  that  some  circumstance  cord ;   upon  being  tried  for  slealing,  it  was 


is  wanted  to  establish  the  complete  technical  held  that  the  property  never  waa  either  < 

offence,    the    prisoner    must    be    acquitted,  pletely  severed  from  the  poaseasioii  of  the 

although  the  proofs  are  perfect  of  an  attempt  owner,  nor  completely  in  the  possessioa  of 

to  commit  the  crime ;  and  on  the  other  hand,  the  prisoner,  and  he  was  acquitted."  Sleight 

where  the  indictment  charges  an  attempt  to  Criminal  Law  29.     In  regard  to  the  otlMr 

commit  a  crime,  and  the  proof  establishes  that  doctrine  sought  to  be  changed  bythii ; 


the  crime  has  actually  been  committed,  the  vis. :  that  a  misdemeanor  charged  is 
American  courts  have  generally  held  that  the  .  in  a  felony  proved,  it  has  been  frequently  Mi 
prisoner  must  be  acquitted,  because  the  mis-  in  this  country  that  where,  on  an  indietm«aft 
demeanor  charged,  is  merged  in  the  felony  for  an  assault,  attempt  or  conspiracy,  with 
proved.  The  operation  of  the  first  of  these  intent  to  commit  a  felony,  it  appeared  thai 
doctrines  is  best  exemplified  by  decided  eyes,  the  felony  was  actually  committed,  it  was  the 
Lord  Halb,  in  his  Pleas  of  the  Crown,  vA.  1,  duty  of  the  court  to  charge  the  jury,  that  the 
p.  608,  thus  recited  one  of  these  oases :  **  A.  misdemeanor  had  merged,  and  that  the  de- 
hath  his  keys  tied  to  the  strings  of  his  purse ;  fendant  must  be  acquitted.  Wharton's  Ame* 
B.,  a  cut-purse,  takes  his  purse,  with  the  rican  Criminid  Law,  |}  664, 2294.  In  England, 
money  in  it,  out  of  his  pocket,  but  the  keys  however,  this  doctrine  has  been  shaken,  if  not 
which  were  hanged  to  his  purse  strings,  repudiated  by  the  cases  of  Rex  eu  steals,  1 
hanged  in  his  pocket;   A.  takes  B.  with  his  Pennison's  Cr.  Cas.  36,  and  Bex  e.  Battea* 

Surse  in  his  hand,  but  the  strings  hanged  to  11  Ad.  &  Ellis  (N.  S.)  829.   The  seetioa  under 

is  pocket  by  the  keys ;  it  was  ruled  that  this  consideration  will,  if  adopted,   destroy  the 

was  no  felony,  for  the  keys  and  purse  strings  future  operation  of  a  subUe  fiction,  haring  ae 

hanged  in  the  pocket  of  A.,  whereby  A.  had  origin  in  substantial  cqjnmon  aense.    K«pQrt 

still  in  law  the  possession  of  his  purse^  so  that  on  the  Penal  Code  50.  jiOOQIc 
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issued  from  any  court,  or  in  the  ventre  issued  for  the  summoning  and  returning  of 
jurors,  or  for  any  defect  or  error  in  drawing,  summoning  or  returning  any  juror,  or 
panel  of  jurors,(a)  but  a  trial,  or  an  agreement  to  try  on  the  merits,  (6)  or  pleading 
guilty,  or  the  general  issue  (c)  in  any  case,  shall  be  a  waiver  of  all  errors  and 
defects  in,  or  relative  or  appertaining  to  the  said  precept,  venire,  drawing,  summon- 
ing and  returning  of  jurors.   Ibid.  §  54. 

54.  If  any  person  shall  be  committed  for  treason  or  felony,  or  other  indictable 
offence,  and  shall  not  be  indicted  and  tried  some  time  in  the  next  term,  session  of 
oyer  and  terminer,  general  jail  delivery,  or  other  court  where  the  offence  is  properly 
cognisable,  after  such  commitment,  it  shall  and  may  be  lawful  for  the  judges  or 
justices  thereof, (d)  and  they  are  hereby  required  on  the  last  day  of  the  term, 
sessions  or  court,  to  set  at  liberty  the  said  prisoner  upon  bail,  unless  it  shall  appear 
to  them,  upon  oath  or  affirmation,  that  the  witnesses  for  the  commonwealth,  men- 
tioning their  names,  could  not  then  be  produced ;  (e)  and  if  such  prisoner  shall  not 
be  indicted  and  tried  the  second  term,  session  or  court  (^)  after  his  or  her  commit- 
ment, unless  the  delay  happen  on  the  application  or  with  the  assent  of  the  defendant, 
or  upon  trial  he  shall  be  acquitted,  he  shall  be  discharged  i^m  imprisonment :  (A) 
Provided  cUways,  That  nothing  in  this  act  shall  extend  to  discharge  out  of  prison, 
any  person  guilty  of,  or  charged  with  treason,  felony  or  other  high  misdemeanor  in 
any  other  state,  and  who  by  the  constitution  of  the  United  States  ought  to  be 
delivered  up  to  the  executive  power  of  such  state,  nor  any  person  guilty  of,  or 
charged  with  a  breach  or  violation  of  the  laws  of  nations.(t)   Ibid.  §  55. 

65.  Upon  the  trial  of  any  indictment  for  making  or  passing,  and  uttering,  any  fiilse, 
forged  or  counterfeited  coin  or  bank  note,  the  court  may  receive  in  evidence  to 
establish  either  the  genuineness  or  falsity  of  such  coin  or  note,  the  oaths  or  affirma- 
tions of  witnesses  who  may,  by  experience  and  habit,  have  become  expert  in  judg- 
ing of  the  genuineness  or  otherwise,  of  such  coin  or  paper,  and  such  testimony  may 
oe  submitted  to  the  jury  without  first  requiring  proof  of  the  handwriting  or  the 
other  tests  of  genuineness,  as  the  case  may  be,  which  have  been  heretofore  required 
by  law ;  and  in  prosecutions  for  either  of  the  offences  mentioned  or  described  in  the 
164th;  I65th,  lo6th  and  167th  sections  of  the  *^  Act  to  consolidate,  revise  and  amend 
the  penal  laws  of  this  commonwealth,''  the  courts  shall  not  require  the  common- 
wealth to  produce  the  charter  of  either  of  said  banks,  but  the  jury  may  find  that 
fact  upon  other  evidence,  under  the  direction  of  the  court.  Ibid.  §  55. 


S: 


See  2  S.  &  R.  800.  4  P.  L.  J.  512.  arrest,  when  there  has  been  a  competent  and 
I  A  trial  on  the  merits  is  a  waiver  of  regularly  constituted  court  before  whom  he 
all  irregularities  and  defects  in  the  mode  of  could  have  been  indicted  and  tried.  6  C.  129. 
summoning  and  returning  the  jurors.  6  C.  (A)  The  act  was  designed  to  preyent  wrong- 
429.  After  a  trial  it  is  too  late  to  object  to  M  restraints  of  liberty  growing  out  of  the 
mistakes  in  the  process  as  to  the  Christian  malice  and  procrastination  of  the  prosecutor ; 
and  surname  of  some  of  the  jurors  bv  whom  but  not  to  shield  a  prisoner,  in  any  case,  Arom 
the  verdict  was  rendered.  10  H.  94.  If  a  the  consequences  of  any  delay  made  necessary 
person,  not  on  the  panel,  be  called  and  per-  by  the  law  itself;  ana,  therefore,  where  the 
mitted  to  sit,  the  irregularity  is  cured  by  array  of  grand  jurors  was  quashed  at  two 
this  section.  8  H.  286.  But  if  a  stranger  successive  terms  after  the  arrest  of  the  pri- 
answer  to  the  name  of  one  of  the  panel,  and  soner,  for  informality  in  selecting-  and  draw- 
be  sworn  as  a  juror,  H  is  a  mistrial,  and  not  ing  them,  he  is  not  entitled  to  a  discharge.  6 
within  the  statute.    Com.  v.  Spring,  10  Les.  C.  129. 

Int.  64-6.    1  Am.  L.  R.  424.    See  4  P.  L.  J.  (t)  This  section  is  a  transcript  of  the  8d 

621.  section  of  the  act  of  18th  February  1785,  2 

(e)  If  the  prisoner  stand  mute,  and  the  Sm.  277.     The  words,  **or  other  indictable 

plea  of  not  guilty  be  entered  by  the  court,  it  offence,"  after  the  word  "  felony,"  have  been 

18  within  the  act.   6  Wh.  67.    See  2  Ash.  90.  introduced  in  order  to  harmonize  the  language 

(d)  The  application  must  be  made  to  the  of  the  law  with  the  actual  practice  under  it, 
court  in  which  the  prisoners  were  indicted,  which  has  been  to  extend  Uie  provisions  of  the 
2  Wh.  502.   8  T.  264.   7  W.  &  S.  110.  8d  section  of  the  habeas  corpus  act,  not  only 

(e)  This  section  only  applies  where  there  to  commitments  for  treason  or  felony,  but  to 
has  been  wilful  delay  on  the  part  of  the  com-  commitments  for  all  criminal  offences.  £x 
monwealth.  16  S.  &  R.  806.  7  W.  866.  Not  parte  Walton,  2  Wh.  601.  The  only  change 
where  the  trial  is  delayed  by  the  prisoner.  8  in  the  proviso  of  this  section  is  the  substitu- 
Y.  266.  16  S.  &  R.  804.  2  Wh.  601.  7  W.  tion  of  the  words,  "the  constitution  of  the 
866.    1  D.  9.  United  States,"  for  the  words,  "the  confede- 

(y)  A  prisoner  can  only  claim  his  discharge  ration,"  of  the  original  act.     Report  on  the 

on  the  last  day  of  the  second  term  after  Ma  Penal  Code  61.              „         . 
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56.  No  witness  in  any  case  who  enters  his  or  hor  recognisaooe,  in  such  sum  as  the 
magistrate  may  demand,  to  appear  and  testify  in  such  prosecutions  as  require  hit 
testimony,  shall  be  committed  to  prison  by  the  judge,  alderman  or  magistrate  befora 
whom  any  criminal  charge  may  be  preferred :  Provided  howeveTy  That  in  all  casss 
triable  in  the  oyer  and  terminer,  where  a  positive  oath  is  made,  reduced  to  writLng 
and  signed  by  the  deponent,  setting  forth  sufficient  reasons  or  facts  to  induce  thfi 
firm  belief  on  the  part  of  the  judge,  magistrate  or  alderman,  that  any  witness  wiQ 
abscond,  elope  or  refuse  to  appear  upon  the  trial,  that  then  and  in  such  case  tht 
judge,  magistrate  or  alderman  may  exact  bail  of  said  witness  to  testify.   Ibid.  §  56l 

57.  Upon  the  trial  of  any  indictment  for  murder  or  voluntary  manslEinghter,(a)  it 
shall  and  may  be  lawful  for  the  defendant  or  defendants  to  except  to  any  decisioD 
of  the  court  upon  any  point  of  evidence  or  law,(6)  which  exception  shall-  be  nded 

^ .    ^     ^1  *^®  court,  and  fded  of  record  as  in  civil  oa8e8,(c)  and  a  writ  of  error  to  tin 
supreme  court  may  be  taken  by  the  defendant  or  defendants,  after  conviction  aad 
^        sentence.   Ibid.  §  57. 

58.  If  during  the  trial  upon  any  indictment  for  murder  or  voluntary  manslaughter, 
the  court  shall  be  required  by  the  defendant  or  defendants  to  give  an  opinion  upm 
any  point  submitted  and  stated  in  writing,  it  shall  be  the  duty  of  the  court  ti 
answer  the  same  fully,  and  file  the  point  and  answer  with  the  records  of  the  caae^d) 
Ibid.  §58. 

59.  No  such  writ  shall  be  allowed,  unless  special  applicalaon  be  made  therefbr, 
and  cause  shown  within  thirty  days  after  sentence  pronounced ;  and  if  the  supreme 
court  be  sitting  in  banc  in  any  district,  the  application  shall  be  made,  and  cause 
shown  there ;  if  the  said  court  be  not  sitting,  application  may  be  made  to,  and  eaose 
shown  before  one  of  the  judges  of  that  court,  and  upon  the  allowance  of  such  writ, 
the  said  court  or  judge  shall  fix  a  time  and  place  for  hearing  the  said  case,  which 
time  shall  not  be  more  than  thirty  days  thereafter ;  if  the  said  court  shall  be  al 
that  time  sitting  in  banc  in  any  district  of  the  state,  the  said  court  or  judge,  upon 
the  allowance  of  any  such  writ,  shall  make  all  such  proper  orders,  touching  notice 
to  the  commonwealth,  and  paper-books,  as  may  be  considered  necessary.    Ibid.  §  59. 

60.  The  writ  of  error  shall  issue  from  the  prothonotary's  office  of  the  proper  dis- 
trict, and  all  orders,  decrees  and  judgments  in  the  case  shall  also  be  entered  of  record 
there ;  but  the  application  and  final  hearing  may  be  made  and  had  before  the  said 
supreme  court  while  sitting  in  any  other  district.   Ibid.  §  60. 

61.  Upon  the  affirmance  of  the  supreme  court  of  the  judgment  in  any  case,  the 
same  shall  be  enforced  pursuant  to  the  directions  of  the  judgment  so  affirmed,  and 
the  said  court  may  make  any  further  order  requisite  for  carrying  the  same  ialo 
effect;  and  if  the  supreme  court  shall  reverse  any  judgment,  they  shall  remand 
the  record,  with  their  opinion,  setting  forth  the  causes  of  reversal,  to  the  proper 
court  for  further  proceedings.   Ibid.  §  61. 

V.  Op  COSTS. 

62.  In  all  prosecutions,  cases  of  felony  excepted,  if  the  bill  of  indictment  fdtafl 
be  returned  ^'  ignoramus,''  the  grand  jury  returning  the  same  shall  decide  and  oep- 
tify  on  such  bill  whether  the  county  or  the  prosecutor  shall  pay  the  costs  of  prose- 
cution ;  and  in  all  cases  of  acquittals  (e)  by  the  petit  jury  on  indictments  for  tii» 

(a)  A  bill  of  exceptions  to  the  admission  act  ddes  not  authorize  an  exception  to  tW 

or  rejection  of  eTidence,  on  the  trial  of  one  charge  of  the  court.   6  Plttaburgh  Leg.  J.  178L 

charged    by    indictment    with    a    criminal  The  opinion  of  the  court  below  on  a  moticaftr 

offence,    other    than    murder    or    voluntary  a  new  trial,  is  not  part  of  the  record ;  nor  < 


manslaughter,  is  not  the  subject  of  eonsidera-  the   record  be    amended  by  a    fact 

tion  on  a  writ  of  error,  although  the  bill  may  therein.  1  Wr.  108. 
haye  been  sealed  by  the  court  below.    2  W.         [d)  This  section  does  require  the  couii  t» 

285.  write  out  its  charge  to  the  jury.    6  Pittsbia|k 


{b)  The  prisoner  must  show  that  a  substan-    Leg.  J.  178. 
al  er 


tial  error  was  committed  on  the  trial,  in  the  («)  If  the  act  be  charged  to  have  been  done 

admission  or  rejection  of  evidence,  by  which  feloniously,  the  jury  have  no  power  over  Um 

he  has  been  injured :  it  is  not  sufficient  that  costs.   6  W.  580.     Nor  where  on  an  india* 

an  abstract  or  technical  error  has  taken  place,  ment  for  a  felony,  a  count  for  a  misdemcaMr 

6  G.  429.  is  joined.   2  C.  154.     The  statute  extends  to 

{c)  The  supreme  oonrtis  limited  to  a  review  the  case  of  a  defective  indictment.   4  B.  194. 

of  ihe  points  so  noted  and  filed  of  record  by  4  S.  &  R.  127.    And  to  an  acquittal  on  a  pka 

the  court  below.   6  C.  429.    1  Wr.  108.     The  of  the  statute  of  limitations.   2  C.  171.    Tfat 
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offences  aforesaid,  the  jury  trying  the  ttame  shall  determine,  by  their  yerdict,  whether 
the  county, (a)  or  the  proseoutor,  or  the  defendant  shall  pay  the  the  costs j(b)  or 
whether  the  same  shall  he  apportioned  between  the  prosecutor  and  the  defendant, 
and  in  what  proportions ;  and  the  jury,  grand  or  petit,  so  determining,  in  case  they 
direct  the  prosecutor  to  pay  the  costs  or  any  portion  thereof,  shall  name  him  in  their 
return  or  verdict ;  (c)  and  whenever  the  jury  shall  determine  as  aforesaid,  that  the 
prosecutor  or  defendant  shall  pay  the  OQpts,  the  court  in  which  the  said  determina- 
Uou  shall  be  made  shall  forthwith  pass  sentence  to  that  effect,  and  order  him  to  be 
cmnmitted  to  the  jail  of  the  county  until  the  costs  are  paid,  unless  he  give  security 
to  pay  the  same  within  ten  days.((h  Ibid.  §  62. 

63.  In  all  prosecutions  where  tne  petit  jury  trying  the  same  shall  acquit  the 
defendant,  and  shall  determine,  by  the  verdict,  that  the  prosecutor  («)  shall  pay 
tiie  costs,  the  defendant's  bill  for  his  subpoenas,  serving  the  same,  and  attendance 
of  his  material  and  necessary  witnesses,  shall  be  included  in  the  costs  and  paid 
accordingly.   Ibid.  §  68. 

64.  The  costs  of  prosecution  accruing  on  all  bills  of  indictments  charging  a  party 
with  felony,  returned  "  ignoramus"  by  the  mnd  jury,  shall  be  paid  by  the  county ; 
and  the  costs  of  prosecution  accruing  on  bills  of  indictment  charging  a  party  with 
felony,  shall,' if  such  party  be  acquitted  by  the  petit  jury  on  the  traverse  of  the 
same,  he  paid  by  the  county,(^)  and  in  all  cases  of  conviction  (h)  of  any  crime,  all 
costs (t)  shall  be  paid  by  the  party  convicted;  bnt  where  such  party  shall  have 
been  discharged,  according  to  law,(A;)  without  payment  of  costs,  the  costs  of  prose- 
cation  shall  be  paid  by  the  county;  and  in  cases  of  surety  of  the  peace,  the  costs 
shall  be  paid  by  the  prosecntor  or  the  defendant,  or  jointly  between  them,  or  the 
county,  as  the  court  may  direct.   Ibid.  §  64. 

65.  In  all  cases  where  two  or  more  persons  have  committed  an  indictable  offence, 
the  names  of  all  concerned  (if  a  prosecution  shall  be  commenced)  shall  be  contained 
b  Qne  bill  of  indictment,  for  which  no  more  costs  shall  be  allowed  than  if  the  name 
of  one  person  only  was  contained  therein.   Ibid.  §  65. 


jury  cannot  conTiot  one  of  two  defendants, 
snd  aeqait  the  other,  and  direct  the  latter  to 
pay  the  eosU.  18  S.  &  R.  801.  The  court 
Biay  Bet  aside  a  verdict  of  acquittal,  so  far 
ts  it  imposes  costs  on  the  prosecntor.  2  Gr.  58. 

(a)  If  the  jury  acquit  the  defendant,  and 
My  nothing  as  to  the  costs,  the  county  is  not 
liahle.  8  P.  R.  866.    See  27  Leg.  Int.  100. 

{b)  This  does  not  include  the  costs  of  a 
fonner  bill,  on  which  judgment  was  arrested. 

2  cm. 

(e)  No  person  can  be  sentenced  to  pay  costs 
•a  prosecutor,  unless  named  by  the  jury.  7 
W.  485.  But  where  the  grand  jury  ignored 
a  bill  for  assanlt  and  battery,  and  directed 
the  person  upon  whom  it  was  alleged  to  have 
been  committed,  to  pay  the  costs,  it  was  held 
mfficient ;  although  they  omitted  to  designate 
him  as  prosecutor.  Com.  v.  Carr,  Quarter 
Sessions,  Phila.,  28  October  1847.  MS.  The 
set  does  not  apply  to  persons  concerned  in 
prosecutions  in  their  official  capacity ;  2  Am. 
L  R.  248;  11  Leg.  Int.  58;  and  hence,  in  a 
prosecution  for  keeping  a  disorderly  house, 
tbe  jury  cannot  impose  the  costs  on  the  con- 
it«ble  who  made  the  return.  Com.  v.  Barr, 
Qaarter  Sessions.  Lancaster,  January  1848. 
MS. 

((Q  See  2  P.  R.  240.  18  S.  &  R.  808.  This 
lection  is  taken  from  the  1st  and  2d  sections 
of  the  act  of  8th  Deoember  1804,  4  Sm.  204; 
iod  the  act  of  12th  April  1859,  P.  L.  528. 
The  only  change  made  in  these  laws  is,  that 
the  like  priiilege  of  giring  security  for  the 
payment  of  oosts  in  ten  days  is  gi^en  to  the 
defendant,  who,  although  acquitted,  is  or- 


dered to  pay  the  costs,  as  is  given  to  the 
prosecutor  in  case  he  is  ordered  to  pay  the 
costs.    Report  on  the  Penal  Code  58. 

{e\  If,  on  the  trial  on  an  indictment  for  a 
misdemeanor,  the  jury  acquit  the  defendant, 
and  direct  the  oosts  of  prosecution  to  be  paid 
by  the  county,  the  latter  is  not  liable  to  the 
defendant's  witnesses  for  their  fees.  They 
are  no  part  of  the  costs  of  prosecution.  12 
C.  817. 

M  See  10  C.  440. 

(A)  This  includes  oonrictions  for  drunken- 
ness and  ragrancy.  4  C.  178.  5  C.  88.  Pro- 
Tided  the  defendant  be  sentenced  to  hard 
labor,  and  the  commitments  follow  the  sen- 
tence, but  not  otherwise.  12  C.  849.  The 
case  of  a  prosecutor  on  a  bill  returned  igno- 
ramus is  not  within  the  act;  nor  that  of  a 
defendant  acquitted,  but  ordered  to  pay  the 
costs  by  the  petit  jury ;  nor  where  the  prose- 
cutor is  ordered  to  pay  costs  on  an  acquittal. 
4  S.  &  R.  541.  Nor  where  the  case  is  deter- 
mined by  nolle  prosequi.  12  S.  &  R.  94.  6 
H.  498.  Or  the  indictment  is  quashed.  8  R. 
487.  See  9  Wr.  872.  But  it  extends  to  cases 
where  the  party  may  be  discharged  under  the 
insolyent  laws  ;  or  where  judgment  has  been 
arrested,  or  reversed  on  error.  12  S.  &  R.  95. 
Or  where  the  defendant  has  been  pardoned^ 
after  conviction.    -4  S.  &  R.  449. 

(i)  This  does  not  include  costs  of  an  attach- 
ment against  a  witness  for  contempt.  2  S.  & 
R.  292. 

(Jb)  Unless  the  discharge  be  a  legal  one,  the 
county  is  not  liable.    6  P.  L.  J.  237^  j 
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VI.  General  provisions. 

66.  In  every  case  in  which  it  shall  be  given  in  evidence  npon  the  trial  of  any  persoa 
charged  with  any  crime  or  misdemeanor,  that  such  person  was  insane  at  the  daie 
of  the  commission  of  such  offence,  and  he  shall  be  acquitted,  the  jury  shall  be 
required  to  find  specially  whether  such  person  was  insane  at  the  time  of  Uie  com- 
mission  of  such  offence,  and  to  declare  whether  he  was  acquitted  by  tliem  on  tb« 
ground  of  such  insanity ;  and  if  they  shall  so  find  and  declare,  the  court  before 
whom  the  trial  is  had  shall  have  power  to  order  him  to  be  kept  in  strict  custody,  ia 
such  place  and  in  such  manner  as  to  the  said  court  shall  seem  fit,  at  the  expense  of 
the  county  in  which  the  trial  is  had,  so  long  as  such  person  shall  continue  to  be  of 
unsound  mind.   Ibid.  §  66. 

67.  The  same  proceedings  may  be  had,  if  any  person  indicted  for  an  offence  shall^ 
upon  arraignment,  be  found  to  be  a  lunatic,  by  a  jury  lawfully  impannelled  for  the 
purpose ;  or  if,  upon  the  trial  of  any  person  so  indicted,  such  person  shall  appear 
to  the  jury,  charged  with  such  indictment,  to  be  a  lunatic,  the  court  shall  direct 
such  finding  to  be  recorded,  and  may  proceed  as  aforesaid.   Ibid.  §  67. 

68.  In  every  case  in  which  any  person  charged  with  any  offence  shall  be  brought 
before  the  court  to  be  discharged  for  want  of  prosecution,  and  shall  by  the  oath  or 
affirmation  of  one  or  more  credible  persons,  appear  to  be  insane^  the  court  shall 
order  the  district  attorney  to  send  before  the  grand  jury  a  written  flJlegation  of  suel 
insanity  in  the  nature  of  a  bill  of  indictment;  and  thereupon  the  said  grand  juij 
shall  make  inquiry  into  the  case,  as  in  cases  of  crimes,  and  make  presentment  of 
their  finding  to  said  court  thereon ;  and  thereupon  the  court  shall  order  a  jury  to  i 
be  impannelled  to  try  the  insanity  of  such  person ;  but  before  a  trial  thereof  be 
ordered,  the  court  shall  direct  notice  thereof  to  be  given  to  the  next  of  kin  of  such 
person,  by  publication  or  otherwise,  as  the  case  requires,  and  if  the  jury  shall  find 
such  person  to  be  insane,  the  like  proceedings  may  be  had  as  aforesaid.    Ibid.  §  68. 

69.  If  the  kindred  or  friends  of  any  person  who  may  have  been  acquitted  as  afore- 
said on  the  ground  of  insanity,  or  in  the  default  of  such,  the  guardians,  ovenseere 
or  supervisors  of  any  county,  township  or  place,  shall  give  security  in  such  amount 
as  shall  be  satisfactory  to  the  court,  with  condition  that  such  lunatic  shall  be  re- 
strained from  the  commission  of  any  offence  by  seclusion  or  otherwise,  it  shall  be 
lawful  for  the  court  to  make  an  order  for  the  enlargement  of  such  lunatic,  md  hk 
delivery  to  his  kindred  or  friends,  or  as  the  case  may  be,  to  such  guardians,  over- 
seers or  supervisors.   Ibid.  §  69. 

c^  70.  The  estate  and  effocts  of  every  such  lunatic  shall,  in  all  oases,  be  liable  to  the 
oounty  for  the  reimbursement  of  all  costs  and  expenses  paid  by  such  county  in 
pursuance  of  such  order ;  but  if  any  person  aCauitted  on  the  grounds  of  inaani^, 
shall  have  no  estate  or  effects,  the  county,  township  or  place  to  which  such  lunatie 
may  be  chargeable  under  the  laws  of  this  commonwealdi  relating  to  the  suppeit 
and  employment  of  the  poor,  shall,  afWr  notice  of  his  detention  aforesaid,  be  UaUe 
for  all  costs  and  expenses  as  aforesaid,  in  like  manner  as  if  he  had  become  a  chsi^ 
upon  any  township  not  liable  for  his  support  under  the  laws  aforesaid.   Ibid.  §  70. 

71.  In  all  cases  of  felony  heretofore  committed,  or  which  may  hereafter  be  committed 
it  shall  and  may  be  lawful  for  any  person  injured  or  aggrieved  by  such  felony,  la 
have  and  maintain  his  action  against  the  person  or  persons  guilty  of  such  felimy, 
in  like  manner  as  if  the  offence  committed  had  not  been  feloniously  done ;  and  ia 
no  case  whatever,  shall  the  action  of  the  party  injured,  be  deemed,  taken  or  adjudged 
to  be  merged  in  the  felony,  or  in  any  manner  affected  thereby.   Ibid.  §  71. 

72.  The  imprisonment  awarded  as  part  of  the  punishment  of  any  offender,  shaB 
not  stop  or  avoid  the  awarding  or  talung  out  of  execution  to  levy  such  respective 
sums  recovered  against  them,  as  such  offenders  refuse  or  neglect  to  pay,  whcoi  suck 
writs  are  taken  out,  which  executions  shall  be  directed  to  the  sheriff  or  coroner  of 
the  proper  county,  requiring  him  to  levy  the  sums  due  upon  such  recoveries  as 
aforesaid,  of  the  lands  and  tenements,  goods  and  chattels  of  such  offenders,  return* 
able  to  the  next  term  or  session  of  the  court  where  such  oonvicition  was  had,  whi<^ 
shall  be  executed  accordingly ;  (a)  and  the  lands,  goods  and  chattels  theraby  seiied 

a)  A  eoBTeyance  made  to  elude  the  provisions  ef  this  seetion^woold  be  fraadnlal 
'  void  at  common  law.   6  B.  114.  Digitized  by  dOC 
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sball  be  sold  and  conveyed  by  the  said  officers,  and  sucli  sales  shall  be  as  available 
and  effectual  in  law  as  any  other  sales  of  land  taken  and  sold  for  the  payment  of 
debts,  by  virtue  of  writs  of  execution  awarded  out  of  the  courts  of  common  pleas 
in  the  respective  counties.   Ibid.  §  72. 

73.  K  any  person  who  hath  been,  or  shall  be  legally  indicted  in  any  court  of 
criminal  jurisdiction  within  this  commonwealth,  of  treason,  felony  of  death,  rob- 
bery,  burglary,  sodomy  or  buggery,  or  as  accessories  before  the  fact  to  any  of  the 
same  offences,  did  not  or  will  not  appear  to  answer  to  such  indictment,  or  having 
appeared,  shall  escape  before  trial,  the  same  indictment,  record  and  proceedings 
shall  be  removed  by  writ  of  certwrari  into  the  supreme  court* of  this  commonwealth, 
and  it  shall  and  may  be  lawful  for  the  same  court  to  award  a  writ  of  capias^  directed 
to  the  sheriff  of  the  county  where  the  fact  shall  be  charged  to  have  been  com- 
mitted ;  and  if  the  party  indicted  shall  be  supposed,  bv  the  indictment,  to  inhabit 
or  be  conversant  in  any  other  couifty,  then  also  to  the  sheriff  of  such  county ; 
which  writ  or  write  shall  be  delivered  to  the  said  sheriff  or  sheriffs,  at  least  two 
months  before  the  day  of  the  return  thereof,  commanding  the  said  sheriff  or  sheriffs 
to  take  the  person  so  indicted  as  aforesaid,  if  he  may  be  found  in  his  or  their  baili- 
wicks, and  him  safely  keep,  so  that  he  may  have  his  bodv  before  the  justices  of 
the  said  supreme  court,  at  the  next  supreme  court  to  be  holden  for  the  said  com- 
monwealth, to  answer  to  the  said  indictment,  or  prosecute  his  traverse  thereupon, 
as  the  case  may  be,  and  to  be  f\irther  dealt  with  as  the  law  shall  direct;  and  if  the 
same  sheriff  or  sheriffs  shall  make  return  to  the  same  writ  or  write  of  capias,  that 
the  person  indicted  as  aforesaid,  cannot  be  found  in  his  bailiwick,  then,  after  such 
return,  a  second  writ  of  capias  may  issue  out  of  the  said  supreme  court,  and  be 
delivered  at  least  three  months  (a)  before  the  return  day  thereof,  to  the  sheriff  of 
the  county  where  the  fact  shall  be  chared  to  have  been  committed ;  and  in  case 
the  party  shall  be  supposed,  by  the  indictment,  to  inhabit  or  be  conversant  in  any 
other  county,  then  another  writ  of  capias  shall  also  issue,  and  be  delivered  at  least 
three  months  before  the  return  day  thereof,  to  the  sheriff  of  such  county;  which 
writ  or  write  of  capias  shall  be  returnable  before  Uie  justices  of  the  same  court,(6) 
on  the  first  day  of  the  second  term  next  after  the  teste  of  the  said  second  writ  of 
capiaSf  so  that  a  term  shall  intervene  between  the  teste  of  the  return  days  of  the 
same  writ  or  write,  whereby  the  said  sheriff  or  sheriffs  shall  be  commanded  to  teke 
the  said  person  so  indicted  as  aforesaid,  if  he  may  be  found  in  his  or  their  baili- 
wicks, and  him  safely  keep,  so  that  he  may  have  his  body  before  the  justices  of 
the  said  supreme  court  at  the  day  of  the  return  thereof,  to  answer  or  prosecute  his 
^^verse  as  aforesaid ;  but  if  he  cannot  be  found  in  his  or  their  bailiwicks,  then  to 
cause  public  proclamation  to  be  made  on  three  several  days  (c)  in  one  of  the  courts 
of  quarter  sessions  of  the  peace  to  be  held  for  the  said  counties  respectively,  between 
the  teste  and  return  days  of  the  same  writ  or  write,  that  the  party  so  indicted  shall 
appear  before  the  said  justices  of  the  said  supreme  court,  at  a  supreme  court  to  be 
holden  at  the  time  and  place  contained  in  the  same  write,  to  answer  such  indictment 
or  prosecute  his  traverse  thereof,  as  the  case  may  be,  or  through  default  thereof,  he 
will  at  the  return  of  the  same  writ  or  write  be  outlawed,  and  attainted  of  the  crime 
whereof  he  was  indicted  as  aforesaid ;  and  the  said  second  writ  of  capias,  directed 
to  the  sheriff  of  the  county  where  the  crime  hath  been,  or  shall  be  charged  to 
have  been  committed,  shall  contain  a  further  clause  commanding  the  said  sheriff, 
in  case  the  person  indicted  as  aforesaid  cannot  be  found  in  his  bailiwick,  to  cause 
public  advertisement  to  be  made  in  one  or  more  of  the  public  newspapers  of  this 
state,  once  a  week,  in  six  succeeding  weeks,  between  the  teste  and  return  of  the 
said  second  writ  of  capias,  specifying  therein  the  coming  of  the  said  second  writ 
of  capias  to  his  hands,  with  the  teste  thereof,  and  the  time  and  place  of  return  to 
be  made  thereof,  naming  the  person  indicted  as  aforesaid,  with  his  addition  of 
degree,  mysteiy  (d)  and  place  of  abode,(e)  as  contained  in  the  writ,  stating  the 
nature  of  the  offence  charged  against  him,  and  commanding  him  to  appear  before 
the  justices  of  the  said  supreme  court,  al  the  day  and  place  directed  by  the  said 
second  writ  of  capias,  to  answer  to  the  said  indictment  or  prosecute  his  traverse 

(a)  See  1  B.  88,  92.  (d)2  B.  92. 

(6)  1  D.  88,  92.  (e)  2  D.  92.   1  D.  60. 
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thereof,  as  the  case  may  he,  or  through  default  thereof  at  the  return  of  the  aid 
second  writ  of  capitis^  he  will  he  outlawed  and  attainted  of  the  crime  whereof  iM> 
shall  have  heen  indicted  as  aforesaid ;  and  if  npon  the  return  of  the  same  writ -or 
writs  last  mentioned,  hj  the  said  sheriff  or  sheriflRs,  that  the  directions  of  the  said 
writ  or  writs  had  heen  fully  complied  with  and  pursued,  and  the  person  indicted  as 
aforesaid  shall  not  yield  himself  to  one  of  the  said  sherifb,  so  that  he  may  have 
his  hody  before  the  justices  of  the  said  supreme  court  at  the  day  and  pkce  » 
directed  by  the  said  writ  or  writs,  or  having  surrendered  himself,  shall  escape  tnm 
his  custody,  or  having  been  hailed  on  his  surrender  or  caption,  shall  not  appear,  so 
that  through  want  of  his  appearance  at  the  time  and  place  the  said  supreme  court 
shall  appoint  for  his  trial,  no  trial  of  his  offence  can  be  had,  the  justices  of  the  said 
supreme  court  shall  in  either  of  these  cases  pronounce  and  declare  the  said  persoa 
indicted  as  aforesaid,  and  not  appearing  at  the  time  and  place  appointed  for  his  trial 
as  aforesaid,  to  be  outlawed  and  attainted  of  the  crime  whereof  he  shall  have  been 
indicted  as  aforesaid ;  the  said  supreme  court  to  pronounce  the  judgment  of  out- 
lawry against  the  principal  offender,  previously  to  the  declaration  of  outlawry  against 
the  accessory,  against  whom,  in  all  other  respects,  it  shall  be  lawful  to  canr  on  tht 
proceedings  together,  and  at  the  same  time  the  said  supreme  court  shall  deebit 
the  legal  punishment  for  the  same  crime ;  and  wherever  imprisonment  shall  be  a 
'part  of  the  sentence  for  any  of  the  said  offences,  the  term  thereof  shall  eommesce 
from  the  time  the  person  outlawed  shall,  subsequent  to  his  outlawry ,  actually  be  ia 
the  custody  of  the  sheriff  of  the  county  where  the  offence  was  or  shall  be  cob- 
mitted,  which  sentence  shall  be  fully  and  particularly  entered  upon  the  records  of 
the  said  supreme  court ;  and  the  said  sentence  of  outlawry  shall  have  the  legal 
effect  of  a  judgment  upon  verdict  or  confession  against  the  person  so  outlawed,  for 
the  offence  whereupon  he  shall  have  been  outlawed,  unless  and  until  the  same  o«U 
lawry  shall  be  afterwards  avoided  by  the  judgment  of  the  same  court,  on  plea 
pleaded  in  the  nature  of  a  writ  of  error. 

When  any  person  outlawed  as  aforesaid,  shall  be  taken  either  by  capias  udagaium^ 
or  otherwise,  or  being  in  the  sheriff's  custody,  shall  be  brought  to  the  bar  of  the 
supreme  court,  the  court  shall,  upon  the  suggestion  and  prayer  of  the  attorney- 
general,  award  execution  (a)  to  be  done  upon  him,  unless  the  prisoner  shall  plead 
either  ore  tenusy  or  in  writing,  as  his  counsel  shall  advise,  that  he  was  not  the  person 
who  was  outlawed,  or  shall  assign  errors,  in  fact  or  in  law,  sufficient  to  prevent  the 
award  of  execution,  in  which  case  the  court  shall  proceed  to  determine  the  same 
either  by  an  inquest  or  by  their  own  judgment,  agreeably  to  law ;  and  the  prisoner 
shall  by  such  plea  have  all  the  benefit  and  advantage  of  all  legal  matters  in  his 
favor,  as  if  he  or  she  had  brought  a  writ  of  error  and  had  assigned  the  seveial 
matters  pleaded  as  errors :  Providedj  If  any  person  outlawed  shall  within  the  space 
of  one  year  next  afler  the  outlawry  pronounced  against  him,  yield  him  to  one  of  the 
justices  of  the  supreme  court,  and  offer  to  traverse  the  indictment  whereon  the  said 
outlawry  shall  be  pronounced  as  aforesaid,  that  then  he  shall  be  received  to  the 
same  traverse ;  ana  being  thereupon  found  not  guilty,  by  the  verdict  of  a  jniy,  of 
the  offence  for  which  he  shall  have  been  outlawed  as  aforesaid,  he  shall  be  dearly 
acquitted  and  discharged  of  the  said  outlawry,  and  of  all  penalties  and  forfeitures  bj 
reason  of  the  same,  as  fully  as  if  no  such  outlawry  had  been  had,  anything  herein-  J 
before  contained  to  the  contrary  thereof  notwithstanding. 

All  the  costs  and  charges  of  the  said  proceedings  to  outkwry  shall  be  borne  aad 
paid  by  the  county  where  the  crime  is  laid  to  have  been  committed :  Ptwidtd 
alicat/s,  That  if  the  person  or  persons  so  outlawed  shall  have  real  or  personal  estate, 
the  same  or  so  much  thereof  as  shall  be  necessary,  shall  be  sold  in  the  manner  pro* 
^vided  by  the  seventy-second  section  of  this  act,  and  the  net  proceeds  of  snch  sales 
shall  be  applied  to  the  payment  of  the  said  costs  and  charges,  or  so  far  as  the  saaft 
shall  extend,  in  exoneration  of  the  ooanty.(&)  Ibid.  §  78. 

(a)  1  D.  87,  91.  require  no  amendment  of  importanee.    J^ 

h)  This  section  is  taken  ftom  the  Ist,  2d  though  proceedings  in  outlawry  have  beea 

ana  8d  sections  of  the  act  of  28d  September  rarely  resorted  to  in  our  state,  jet  they  wa% 

1791,  8  Sm.  87,  and  is  nearly  a  transcript  indispansably  neoessarj  in  every  eomptcl* 

thereof.     They  form  in  themselves  as  good  a  system  of  criminal  jarispmdence.   Rcpoft  «a 

system  of  outlawry  as  can  now  be  suggested,  the  Penal  Code  64.    ^^  , 

and  are  so  skilftilly  and  ably  drawn,  as  to  Digitized  by  LjOOQIC 
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74.  Wheneyer  any  person  shall  be  sentenced  to  imprisonment  at  labor  by  separate 
cir  solitary  confinement,  for  any  period  not  less  than  one  year,  the  imprisonment  and 
labor  shall  be  had  and  performed  in  the  state  penitentiary  for  the  proper  district : 
ProvicUdy  That  nothing  in  this  section  contained  shall  prevent  such  person  from 
being  sentenced  to  imprisonment  and  labor,  by  separate  or  solitary  confinement,  in 
the  county  prisons  now  or  hereafter  authorized  by  law  to  receive  convicts  of  a  like 
description  :  And  provided  also,  That  no  convict  shall  be  sentenced  by  any  court  of 
this  commonwealth,  to  either  of  the  penitentiaries  thereof,  for  any  term  which  shall 
expire  between  the  fifteenth  of  November  and  the  fifteenth  of  February  of  any 
year.(a^   Ibid.  §  74. 

75.  No  person  shall  be  sentenced  to  imprisonment  at  labor,  by  separate  or  solitary 
confinement,  for  a  period  of  time  less  than  one  year,  except  in  the  counties  where, 
in  the  opinion  of  the  court  pronouncing  the  sentence,  suitable  -prisons  have  been 
erected  for  such  confinement  and  labor ;  and  all  persons  sentenced  to  simple  imprison- 
ment for  any  period  of  time,  shall  be  confined  in  the  county  jail  where  the  convic- 
tion shall  take  pbce :  Provided^  That  in  the  counties  where  suitable  prisons  for 
separate  or  solitaiy  confinement  at  labor  do  not  exist,  and  the  sentence  shall  be  for 
less  than  one  year,  simple  imprisonment  shall  be  substituted  in  all  cases  for  the 
separate  and  solitary  confinement  at  labor  required  by  the  '^  Act  to  consolidate,  revise 
and  amend  the  penal  laws  of  this  commonwealth."   Ibid.  §  75. 

76.  Whenever,  hereafler,  any  person  shall  be  condemned  to  suffer  death  by  hang- 
ing, for  any  crime  of  which  he  shall  have  been  convicted,  the  said  punishment  shall 
be  infiicted  upon  him  within  the  walls  or  yard  of  the  jail  of  the  county  in  which  he 
shall  have  been  convicted ;  and  it  shall  be  the  duty  of  the  sheriff  or  coroner  of  the 
said  county  to  attend  and  be  present  at  such  execution,  to  which  he  shall  invite  the 
presence  of  a  physician,  the  district  attorney  of  the  county,  and  twelve  reputable 
citizens,  who  shall  be  selected  by  the  sheriff;  and  the  said  sheriff  shall,  at  the 
request  of  the  criminal,  permit  such  ministers  of  the  gospel,  not  exceeding  two,  as 
he  may  name,  and  any  of  his  immediate  relatives,  to  attend  and  be  present  at  such 
execution,  together  with  such  officers  of  the  prison,  and  such  of  the  sheriff's  deputies 
as  the  said  sheriff  or  coroner,  in  his  discretion,  may  think  it  expedient  to  have 
present ;  and  it  shall  be  only  permitted  to  the  {>ersons  above  designated  to  witness 
the  said  execution :  Provided,  That  no  person  under  age  shall  be  permitted,  on  any 
account,  to  witness  the  same.  And  afler  the  execution,  the  said  sheriff  or  coroner 
shall  make  oath  or  affirmation,  in  writing,  that  he  proceeded  to  execute  the  said 
criminal,  within  the  walls  or  yard  aforesaid,  at  the  time  designated  by  the  death 
warrant  of  the  governor;  and  the  sanfb  shall  be  filM  in  the  office  of  the  clerk  of  the 
court  of  oyer  and  terminer  of  the  aforesaid  county,  and  a  copy  thereof  published  in 

(a)  WMlst  the  74th  and  75th  sections,  ex-  convicted.  2.  That  no  person  shall  b^  sen- 
eept  the  proviso  to  the  74th  section,  are  new  tenced  to  imprisonment  at  labor  by  separata 
in  form,  no  material  alteration  is  made  in  the  or  solitary  confinement  for  a  less  period  than 
law  as  it  now  stands.  The  74th  section  re-  one  year,  except  in  the  counties  where,  in 
quires  that  sentences  of  imprisonment  at  labor  the  opinion  of  the  court  passing  the  sentence, 
hjr  separate  or  solitary  confinement  for  a  pe-  prisons  are  provided  suitable  for  such  con- 
nod  of  time  not  less  than  one  year,  shall  be  finement  and  labor.  8.  That  all  imprison- 
performed  in  the  state  penitentiary  of  the  ment  at  labor  by  separate  or  solitary  confine- 
proper  district,  or  in  such  county  prisons  as  ment,  where  the  sentences  exceed  one  year, 
are  now,  or  may  hereafter  be  authorised  to  shall  be  in  the  state  penitentiary  for  the 
receive  convicts  of  a  like  description;  and  proper  district,  except  in  the  counties  in 
the  77th  section  prohibits  sentences  of  impri-  whose  prisons  convicts  of  a  like  description 
Bonment  at  labor  by  separate  or  solitary  con-  are  authorised  to  be  imprisoned,  and  in  those 
finement  for  a  less  period  of  time  than  one  counties  such  convicts  may  be  sent  to  the 
year,  except  in  the  counties  where  suitable  county  prisons  as  heretofore.  The  provision 
prisons  have  been  or  shall  hereafter  be  erected  contained  in  the  last  proviso  to  the  74th  sec- 
for  such  confinement  and  labor.  This  section  tion,  is  copied  from  the  1st  section  of  the  act 
^so  provides  that  in  all  cases  where  the  18  February  1847.  P.  L.  126.  Report  on  the 
sentence  is  for  simple  imprisonment  only,  the  Penal  Code  54.  In  New  York,  a  similar  law 
offender  shall  be  confined  in  the  county  where  to  that  contained  in  this  proviso,  was  -held  to 
the  conviction  shall  take  place.  The  sections  be  merely  directory,  and  a  failure  to  comply 
taken  together  require:  1.  That  all  persons  with  its  requirements,  not  to  avoid  the  sen- 
sentenced  to  simple  imprisonment,  shall  be  tenoe.  1  Park.  Cr.  B.  874. 
eonftned  in  the  county  where  the  offender  ia  r^  i 
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two  or  more  newspapers,  one,  at  least,  of  which  shall  be  printed  in  the  county  whore 
the  execution  tooK  place.   Ibid.  §  76. 

77.  All  indictments  which  shall  hereafter  be  brought  or  exhibited  for  any  cnma 
vor  misdemeanor,  murder  and  voluntary  manslaughter  excepted,  shall  be  brought  or 

^  exhibited  within  the  time  and  limitation  hereafter  expressed,  and  not  afler;(a)  thai 
'  is  to  say,  all  indictments  and  prosecutions  for  treason,  arson,  sodomy,  buggery, 
!  robbery,  burglary,  perjury,  counterfeiting,  forgery,  uttering  or  publishing  any  bank 
note,  check  or  dnul,  knowing  the  same  to  be  counterfeited  or  foiled,  shall  be 
brought  or  exhibited  within  five  years  next  after  the  offence  shall  have  been  com- 
mitted;  and  all  indictments  and  prosecutions  for  other  felonies  not  named  or  excepted 
heretofore  in  this  section,  and  for  all  misdemeanors,  perjury  excepted,  shall  be 
brought  or  exhibited  within  two  years  next  after  such  felony  or  misdemeanor  shall 
have  been  committed :  (6)  Provided  however^  That  if  the  person  against  whom  such 
indictment  shall  be  brought  or  exhibited,  shall  not  have  been  an  inhabitant  of  thti 
state,  or  usual  resident  therein,  during  the  said  respective  terms  for  which  he  shall 
be  subject  and  liable  to  prosecution  as  aforesaid,  then  such  indictment  shall  or  may 
be  brought  or  exhibited  against  such  person  at  any  period  within  a  similar  space  <a 
time  during  which  he  shaB  be  an  inhabitant  of,  or  usually  resident  within  this  state : 
And  provided  cUso,  That  indictments  for  misdemeanors  committed  by  any  officer  of  a 
bank,  or  other  corporation,  may  be  commenced  and  prosecuted  at  any  time  within 
six  years  from  the  time  the  alleged  offence  shall  have  been  Gommitted.(c)  Ibid. 
§77. 

78.  All  fines  imposed  upon  any  party,  bv  any  court  of  criminal  jurisdicdon,  shall 
be  decreed  to  be  paid  to  the  commonwealth }  but  the  same  shall  be  coUected  and 
received,  for  the  use  of  the  respective  counties  in  which  such  fines  shall  have  been 
imposed  as  aforesaid,  as  is  now  directed  by  law.(cQ  Ibid.  §  78. 


(n)  The  finding  of  a  informal  presentment 
is  not  sufficient  to  take  the  case  ont  of  the 
statute.  I  Cr.  C.  C.  485.  See  7  P.  F.  Sm. 
443.  Nor  will  a  former  indictment,  on  which 
a  nolle  prosequi  was  entered.    8  McLean  469. 

(6)  The  limitation  need  not  be  specially 
pleatled  ;  it  may  be  taken  advantage  of  on  the 
general  issue.  4  C.  259.  See  3  Cr.  C.  C.  442. 
5  Cr.  C.  C.  38,  60,  368. 

(c)  This  section  considerably  extends  the 
existing  laws  relating  to  the  limitation  of  crimi- 
nal prosecutions ;  these  only  relate  to  misde- 
meanors, in  all  of  which  prosecutions  must  be 
commenced  within  two  years,  if  the  alleged 
offender  be  accessible  to  justice,  except  in 
forgertes,  perjuries  and  misdemeanors  by  bank 
officers,  the  limitations  in  the  latter  cases 
bemg  six  je%n ;  tiie  present  section  extends 
the  principle  to  all  crimes,  murder  and  volun- 
tary manslaughter  excepted.  Where  the  alleged 
offender  is  accessible  to  justice,  prosecutions 
should  not  be  unnecessarily  delayed ;  such  de- 
lays do  not  often  take  place  from  worthy  mo- 
tives ;  charges  are  often  kept  suspended  over 
the  heads  of  the  accused  to  subserve  the  ends  of 
the  accuser,  and  the  accused  kept  in  a  state  of 
moral  slavery,  to  which  no  human  being  should 
be  subjected ;  it  is  true,  that  stale  prosecutions 
are  looked  upon  with  an  unfavorable  eye  by 
courts  and  juries,  but  the  very  existence  of  this 
feeling  in  criminal  tribanals  is  a  strong  argu- 
ment in  itself  in  favor  of  reasonable  limitations 
in  criminal  prosecutions.  In  the  more  serious 
class  of  felonies  and  misdemeanors  the  limita- 
tion has  been  extended  to  five  years ;  in  those 
of  less  malignity  the  limitation  of  two  years 
has  been  adopted.  Beport  on  the  Penal  Code 
55.     See  I  Brewst.  329.    1  P.  F.  Sm.  255. 

(d)  It  will  be  perceived  that  in  prescribing 
the  punishment  of  the  various  crimes,  the 


maximum  amount  to  be  inflicted  has  only 
been  defined;  the  principle  found  in  some 
codes,  that  upon  conviction,  a  certain  mini- 
mum  amount  of  poniahment  aball,  under  aoy 
state  of  eircumstancea,  be  imposed  on  t£§ 
culprit,  being  entirely  excluded ;  a  broad  dis- 
cretion being  thus  given  to  the  courts,  in 
order  that  the  extent  of  punishment  imposed 
should,  in  every  case,  bear  a  due  relation  to 
the  relative  enormity  of  the  offence.  It  is 
t^is  enlightened  and  humane  principle  which 
distinguishes  modeni  criminal  jurisprudoee 
from  the  system  of  blind  and  indiscriiai- 
nate  severity,  which  it  haa  happily  super- 
seded ;  a  system  which  seemed  to  regard  a 
criminal  as  a  noxious  exoreecenee  on  sodety, 
to  be  ruthlessly  extirpated,  rather  than  as  a 
diseased  member,  to  be  rendered,  if  possilik^ 
whole.  In  all  modem  penal  legislation,  the 
truth  of  this  principle  haa  been  admitted,  but 
in  its  mode  of  application  there  haa  bcia 
much  variance ;  in  some,  a  maximum  ext«A 
of  punishment  haa  been  preecribed  by  the 
lawgiver,  learing  ita  modification  to  the  ialel- 
Ugent  and  experienced  diaeretion  of  the  crinn- 
nal  tribunala;  in  othera,  a  maximum  aad 
minimum  extent  of  punishment  have  beta 
provided,  greater  or  less  than  which,  the  tri- 
bunala are  forbidden  to  inflict  under  any  pos- 
sible state  of  curcumatanoea ;  in  some,  the  ex- 
tent of  puniahment,  within  certain  prescribed 
limits,  is  referred  to  the  discretion  of  the 
jury  by  whose  verdict  the  criminal  has  beea 
convicted ;  in  othera,  crimee  have  been  divided 
into  degrees,  more  or  lesa  minute,  to  whid 
graduated  puniahmenta  have  been  aasigaed, 
and  the  jury  trying  the  offender  have  been 
required,  in  the  event  of  hia  oonrictien,  te 
determine  the  degree  of  hia  guilt.  In  eAel, 
the  two  last  systema  are  the  same,  aa  the 
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power  to  determine  the  degree  of  punishment 
as  affixed  by  law,  gives  substantially  the 
power  to  impose  the  punishment  to  be  inflict- 
ed for  the  crime. 

Neither  of  these  systems  has  been  absolutely 
adopted  in  PennsyWania ;  a  mean  between 
the  firsi  two  has  been  taken ;  in  minor  crimes, 
maximum  panishments  only  haye  been  pre- 
seribed ;  the  minimum  principle  being  intro- 
duced in  reference  to  those  of  a  graver  nature. 
In  all  these  systems,  the  leading  object  of  the 
lawgivers  has  been  to  produce  a  harmonious 
relation  between  the  real  magnitude  of  the 
crime  and  the  severity  of  its  punishment; 
tike  diflferenoe  between  them  being  only  as  to 
the  moet  effective  means  of  accomplishing  an 
object  equally  desired  by  all. 

Amongst  them,  the  commissioners  give  the 
decided  preference  to  that  which  simply  de- 
termines the  maximum  punishment  to  be  in- 
flicted on  the  crime,  leaving  all  intermediate 
degprees  of  punishment  to  be  determined  by 
the  criminal  tribunals,  according  to  the  greater 
or  less  atrocity  of  the  circumstances  attending 
the  commission  of  the  crime.  That  such  an 
important  discretionary  authority  would  be 
more  steadily,  uniformly  and  consistently 
exercised,  by  an  upright,  learned,  responsi- 
ble and  experienced  tribunal,  than  by  a  jury, 
is  a  proposition  not  likely  to  be  disputed  by 
anj  one  familiar  with  judicial  proceedings. 

The  sole  apparent  advantage  to  be  derived 
from  requiring,  by  law,  that  a  party  convict- 
ed of  a  crime  shall  receive  a  given  amount  of 
panishment,  whatever  may  be  its  intrinsic 
character,  and  under  whaterer  circumstances 
of  extenuation  it  may  have  been  committed, 
is  to  prevent  parties  convicted  of  crimes  of 
heinona  character  from  obtaining  immunity 
through  the  weakness  or  dishonesty  of  judges. 
The  instances  of  the  former  are  rare  in  this 
commonwealth ;  of  the  latter,  none  is  believed 
bj  us  ever  to  have  existed;  the  purity  of  our 
jadidary  is  one  of  the  things  which  cahinmy 
haa,  as  yet,  left  untouched.  To  gnard  against 
a  theoretical  and  problematical  evil,  it  does 
not  seem  wise  or  expedient  to  introduce  a 
positive  and  actual  one;  whoever  has  been 
long  and  extensively  engaged  in  the  practical 
administration  of  criminal  justice,  under  the 
maximum  and  minimum  systems  of  punish- 
ments, has  found  occasions  in  which  the  sta- 
tutory minimum  punishment  has  greatly  ex- 
oeeded  that  which  ought  to  have  been  inflicted 


on  the  offender  under  the  special  circumstances 
of  the  case. 

The  experienced  criminal  magistrate  knows 
that  the  same  nominal  crimes  present  almost 
infinite  shades  of  atrocity ;  whilst  in  some,  no 
extenuating  circumstance  softens  the  malig- 
nity of  the  offence,  or  challenges  mercy  for 
the  offender,  in  others,  the  established  facts 
are  barely  sufficient  to  constitute  the  techni- 
cal crime  charged,  and  the  attendant  circum- 
stances, such  as  to  appeal  strongly  to  the  best 
regulated  sympathies.  In  such  cases,  it  not 
unfreqently  happens  that  the  jury,  knowing 
the  extent  of  the  punishment  which  mutt  fol- 
low a  conriction,  and  regarding  it  as  greater 
than  the  intrinsic  turpitude  of  the  offence  calls 
for,  acquit  a  culprit,  whom,  under  a  different 
system  of  punishment,  they  would  have  con- 
victed. Bven  when  juries,  reasoning  .n 
sounder  principles,  convict  such  an  offender, 
and  the  court  has  imposed  the  lowest  statu- 
tory punishment  they  are  authorized  to  inflict, 
the  executive  is  invoked  to  correct,  by  his 
pardon,  the  excessive  severity  of  such  punish- 
ment, and  yields  to  the  solicitation,  not  be- 
canse  he  does  not  believe  a  crime  has  been 
committed,  requiring,  for  the  sake  of  public 
example,  that  some  punishment  should  have 
been  inflicted  upon  the  offender,  but  becaufte, 
fhmi  the  inflexibility  of  the  law,  the  punish- 
ment has  been  disproportioned  to  the  offence. 

The  duty  of  a  criminal  judge  is  not  simply 
to  punish  an  offender  within  the  limits  pre- 
scribed by  law,  but  it  is  equally  his  duty  to 
graduate  the  punishment  according  to  the 
criminal  capacity,  general  intelligence,  past 
conduct  and  character  of  the  culprit,  and  the 
aggravating  or  extenuating  circumstances  of 
each  particular  case.  All  positive  and  arbi- 
trary minimum  punishments,  necessarily  in- 
terfere with  the  free  and  full  exercise  of  this 
judicial  duty,  and  should  find  no  place  in  a 
truly  philosophical  code  of  crimes  and  pun- 
ishments ;  besides,  minimum  punishments  do 
but  restrain  judicial  mercy,  whilst  within  the 
maximum  limit  fixed  by  law,  judicial  severity 
is  left  without  control.  All  the  members  of 
this  commission  have  been,  more  or  less,  ex- 
tensively engaged  in  the  administration  of 
criminal  justice;  the  principle  advocated  is 
not,  therefore,  with  them  an  abstract  and  un- 
tried theory,  but  the  conviction  of  long  expe- 
rience and  observation  in  actual  criminal  ad- 
ministration.   Report  on  the  Penal  Code  6-7. 
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ACTS  OF  CONGRESS  FOR  THE  NATURALIZATION  OF  ALIENS,(a) 

Act  14  April  1802.  Purd.  1021. 
Seot.  1.   Ad  J  dMeUy  being  a  free  white  person,  (6)  may  be  admitted  to  become  a 
citizen  of  the  United  States,  or  any  of  them,  on  the  following  conditions,  and  not 
otherwise : 

I.  That  he  shall  have  deobired,  on  oath  or  affirmation,  before  the  supreme, 
superior,  district  or  circuit  court  of  some  one  of  the  states,  (c)  or  of  the  territonal 
districts  of  the  United  States,  or  a  circuit  or  district  court  of  the  United  States, 
[three]  years  (c?)  at  least  before  his  admission,  that  it  was  bond  fide  his  intention  to 
become  a  citizen  of  the  United  States,  and  to  renounce  for  ever  all  all^:iance  and 
fidelity  to  any  foreign  prince,  potentate,  state  or  sovereignty  whatever,  and  partica- 
larly  by  name,  the  prince,  potentate,  state  or  sovereignty  whereof  such  alien  may  at 
the  time  be  a  citizen  or  subject. («) 

II.  That  he  shall,  at  the  time  of  his  application  to  be  admitted,(^)  declare  on 
oath  or  affirmation,  before  some  one  of  the  courts  aforesaid,  that  he  will  support  the 
constitution  of  the  United  States,  and  that  he  doth  absolutely  and  entirely  renonnoe 
and  abjure  all  allegiance  and  fidelity  to  every  foreign  prince,  potentate,  state  or 
sovereignty  whatever,  and  particularly  by  name  the  prince,  potentate,  state  or  sove- 
reignty, whereof  he  was  before  a  citizen  or  subject;  which  psooee<ting8  shall  be 
recorded  by  the  clerk  of  the  court.(A) 

III.  That  the  court  admitting  such  alien  shall  be  satisfied  (t)  that  he  has 

(a)  Intimately  connected  with  the  subject 
of  naturalization,  is,  what  is  usually  denomi- 
nated the  right  of  expatriation.  It  is  the 
doctrine  of  the  English  law,  that  natural  bom 
subjects  owe  an  allegiance  which  is  intrinsic 
and  perpetual,  and  which  cannot  be  dirested 
by  any  act  of  their  own.  But  the  act  27  July 
1868,  declares  that  the  right  of  expatriation  is 
a  natural  and  inherent  one  of  all  people, 
indispensable  to  the  enjoyment  of  the  rights 
of  life,  liberty  and  the  pursuit  of  happiness ; 
and  that  any  declaration  or  decision  impairing 
or  restricting  it,  is  inconsistent  with  the  funda- 
mental principles  of  this  government.  3 
Bright.  Dig.  32. 

(6)  The  naturalization  laws  do  not  exclude 
females  from  the  right  of  citizenship.  9  Md. 
74.  A  married  woman  may  be  naturalized. 
1  Cr.  C.  C.  372.  And  that,  without  the  con- 
currence of  her  husband.  16  Wend.  617.  But 
the  statutes  of  naturalization  do  not  apply  to 
Indians.  7  Opin.  746.  The  act  of  14  July 
1870  extends  the  naturalization  laws  to  aliens 
of  African  nativity,  and  to  persons  of  African 
descent.  This  being  an  exception  to  the  general 
law,  it  would  seem,  that  a  colored  person, 
applying  for  naturalization,  ought  to  prove^ 
affirmatively,  that  he  comes  within  the  provi- 
sions of  the  act.  He  should  show,  either  that 
he  is  of  pure  African  blood,  or  of  mixed  negro 
and  white  blood  ;  for  a  person  of  mixed  African 
and  Asiatic  blood,  or  of  mixed  negro  and  In- 
dian blood,  &c.,  would  seem  not  to  be  entitled 
to  naturalization  under  this  statute. 

(c)  Congress  having  prescribed  a  uniform 
rule  of  naturalization,  may  give  to  the  state 
courts  jurisdiction  under  it.  5  Eng.  621..  And 
•to  the  territorial  courts.  I  Ck>ng.  El.  Cas.  407. 
The  process  of  naturalization  is  a  judicial  act 
which  congress  cannot  cuUhoriiaiivelif  confer 
on  a  atate  court  j  but  it  may  be  exercised  by 


the  state  courts  if  not  prohibited  by  the  ex- 
clusive jurisdiction  of  the  courts  of  the  United 
States.  They  derive  no  new  judicial  pover 
from  the  act  of  congress,  but  only  exercise  a 
power  already  inherent  in  them  as  courts 
having  common  law  jnrisdiction.  18  B.  Mob. 
603.  13  How.  Pr.  R.  429.  6  C.  475.  In  en- 
tertaining this  jurisdiction,  however,  they  act 
exclusively  under  the  laws*  of  the  United 
States,  and  should  be  deemed,  quoad  Aoc, 
courts  of  the  United  States.  3  Park.  Cr.  R. 
356.  A  state  law  restricting  ita  courts  and 
their  clerks  from  entertaining  this  jurisdicdoo 
is  not  unconstitutional.     4  Gray  559. 

{d)  Now  two  years :  see  act  of  1824. 

(e)  An  omission  of  the  name  of  the  sove- 
reign will  not  invalidate  the  declaration.  8 
Blackf.  395. 

ig)  It  is  not  sufficient  that  he  took  tha 
oaths  at  the  time  of  making  his  declaratioB. 
2  N.  &  M.  351. 

(A)  It  is  not  necessary  that  the  record  of 
naturalization  should  show  all  the  legal  pre- 
requisites were  complied  with,  the  judgmcal 
being  conclusive  of  such  eompliaoce.  7  Cr. 
420.  4  Pet.  406.  18  Wend.  524.  5  N.  T.  263, 
278.  6  Cr.  176.  But  see  18  Geo.  239.  A 
certificate  of  naturalization  irregnlarly  ob- 
tained may  be  set  aside.  2  N.  &  M.  351. 
Naturalization  cannot  be  proved  by  parol.  2 
Cr.  C.  C.  139.     13  Leg.  Int.  140. 

(t)  The  {  2  of  this  act  prescribed  a  form  for 
the  r^stry  of  aliens,  desirooa  of  becoming 
citizens  of  the  United  Sutea.  2  Stat  154. 
Whilst  in  force,  this  waa  not  the  onlyeri- 
dence  admissible  on  an  application  for  Batora- 
lization.  4  Pot.  898.  Act  26  May  1824,  {  2: 
4  Stat.  69.  It  was  repealed,  however,  by  the 
act  24  May  1828,  }'l.  4  Stat.  310.  Mr. 
Dnnlop,  in  hia  Digeat  of  the  laws  of  tfaa 
United  States,  inserts  the  {  4-7  of  the  ace  18 
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resided  (a)  within  the  United  States  five  years  at  least,  and  within  the  state  or  ter- 
ritory  where  such  court  is  at  the  time  held,  one  year  at  least ;  and  it  shall  fiirther 
appear  to  their  satisfaction,  that  during  that  time  he  has  hehaved  as  a  man  of  good 
moral  character,  attached  to  the  principles  of  the  constitution  of  the  United  States, 
and  well  disposed  to  the  good  order  and  happiness  of  the  same,  (b)  Provided,  That 
the  oath  of  the  applicant  shall,  in  no  case,  be  allowed  to  prove  his  residence. 

lY.  That  in  case  the  alien  applying  to  be  admitted  to  citizenship,  shall  have 
borne  any  hereditary  title,  or  been  of  any  of  the  orders  of  nobility,  in  the  kingdom 
or  state  from  which  he  came,  he  shall,  in  addition  to  the  above  requisites,  make  an 
express  renunciation  of  his  title  or  order  of  nobility,  in  the  court  to  which  his  appli- 
cation shall  be  made,  which  renunciation  shall  be  recorded  in  the  said  court :  Fro- 
vided,  That  no  alien  who  shall  be  a  native  citizen,  denizen  or  subject  of  any  country, 
state  or  sovereign,  with  whom  the  United  States  shall  be  at  war  at  the  time  of  his 
application,  shsJl  be  then  admitted  to  be  a  citizen  of  the  United  States :  (c)  Provided 
cUioy  That  any  alien  who  was  residing  within  the  limits  and  under  the  jtArisdiction 
of  the  United  States,  before  the  twenty-ninth  day  of  Jai^uary,  one  thousand* seven 
hundred  and  ninety-five,  may  be  admitted  to  become  a  citizen,  on  due  proof  made 
to  some  one  of  the  courts  aforesaid,  that  he  has  resided  two  years  at  least,  within 
and  under  the  jurisdiction  of  the  United  States,  and  one  year  at  least  immediately 
preceding  his  application,  within  the  state  or  territory  where  such  court  is  at  the 
time  held ;  (d)*  and  on  his  declaring,  on  oath  or  affirmation,  that  he  will  support  the 
constitution  of  the  United  States,  and  that  he  doth  absolutely  and  entirely  renounce 
and  abjure  all  allegiance  and  fidelity  to  any  foreign  prince,  potentate,  state  or  sove- 
reignty whatever,  and  particularly  by  name,  the  prince,  potentate,  state  or  sove- 
reignty, whereof  lie  was  before  a  citizen  or  subject :  And  moreover,  on  its  appearing 
to  the  satisfaction  of  the  court,  that  during  the  said  term  of  two  years  ne  has 
behaved  as  a  man  of  good  moral  character,  attached  to  the  constitution  of  the 
United  States,  and  well  disposed  to  the  good  order  and  happiness  of  the  same ;  and 
where  the  alien  applying  for  admission  to  citizenship,  shall  have  borne  any  heredi- 
tary title,  or  been  of  any  of  the  orders  of  nobility  in  the  kingdom  or  state  &om 
which  he  came,  on  his  moreover  making  in  the  court  an  express  renunciation  of  his 
title  or  order  of  nobility,  before  he  shall  be  entitled  to  such  admission :  All  of  which 
proceedings  required  in  this  proviso  to  be  performed  in  the  court,  shall  be  recorded 
by  the  clerk  thereof:  And  provided  ahOf  That  any  alien  who  was  residing  within 

Jnne  1798,  (1  Stat.  567-8),  for  the  refcistry  of  186.    Ibid.  219.     Bat  this  is  now  altered  by 

aliens,  as  still  in  force.     He  appears  to  base  the  act  26th  Jane  1848.     1  Bright.  Dig.  36. 

his  opinion,  that  these  sections  are  not  re-  And  see  1  Cr.  C.  C.  243.    18  Geo.  239. 

pealed  by  {  5  of  the  act  in  the  text,  which  (6)  The  residence  and  good  moral  character 

repeals  '*  all  laws  heretofore  passed  respecting  of  the   applicant  cannot  be   established  by 

naturalization, **  on  the  idea  that  a  law  for  affidavits ;  bat  must  be  proved  in  court  by  the 

the  registry  of  aliens,  is  not  one  respecting  testimony  of   witnesses.     7   Hill   137.     The 

naturalization.    Bat  this  would  appear  to  be  powers  conferred  upon  the  courts  to  naturalize 

too  narrow  and  technical  a  view  of  the  legis-  aliens  are  judicial,  and  not  ministerial,  and 

lation  of  congress;  the  act  of  1798  is  entiUed  require  an  examination  into  each  case,  suffi- 

*^  An  act  supplementary  to  and  to  amend  the  cient  to  satisfy  the  court.     18  Barb.  444.     3 

act,  entitled  *  An  act  to  establish  an  uniform  Park.  Cr.  R.  358. 

rale  of  naturalization  ;'  and  to  repeal  the  act  ,(<;)  An  alien  enemy  cannot  be  permitted  to 

heretofore  passed  on  that  subject."    It  con-  make  the  preparatory  declaration.   2  Gall.  11. 

stituted  a  part  of  the  system  then  in  force  See  5  B.  371.    2  Br.  218.    By  act  30th  July 

respecting  the  naturalization  of  aliens ;  and  1813,  persons    resident    within    the    United 

it  was  beyond  doubt  the  intention  of  congress  States  on  the  18th  June  1812,  who  had  pre- 

to  repeal  it  by  the  act  of   1802.    The  con-  viously  made  a  declaration  of  their  intention 

current  and  universal  practice  since  that  time,  to  become  citizens,  or  who  were  on  that  day, 

dispensing  with  the  registry  required  by  the  by  existing  laws,  entitled  to  become  citizens 

act  of  1798,  shows  the  general  opinion  enter-  without  such  declaration,  were  enabled  to  be 

uined  of  its  repeal ;   and  to  hold  it  to  be  in  naturalized,  notwithstanding  they  were  then 

force  at  this  late  day  would  be  productive  alien  enemies.    3  Stat.  53. 

of  so  much  confusion  and  uncertainty,  that  (d)  A  deposition  that  the  deponents  have 

nothing  but  the  clearest  and  most  convincing  known  the  applicant  ''since  the  year  1793, 

reasoning  would  be  sufficient  to  demonstrate  in  New  York,"  is  not  evidence  that  he  was 

such  k  position.  residing  in  the  Uuited  States  before  the  29th 

(a)  Under  this  act,  these  five  years'  residence  of  Janaary  1795.     1  Cr.  C.  C.  89. 
must  have  been  uninterrupted.     1  Cr.  C.  C. 
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the  limits,  and  under  the  jurisdiction  of  the  United  States,  at  any  time  between  the 
said  twenty-ninth  day  of  January,  one  thousand  seven  hundred  and  ninety-five,  and 
the  ^eighteenth  day  of  June,  one  thousand  seven  hundred  and  ninety-eight,  may, 
within  two  years  after  the  passing  of  this  act,  be  admitted  to  become  a  citiien,  wi^- 
out  a  compliance  with  the  first  condition  above  specified. 

Sect.  3.  Every  court  of  reoord  in  any  individual  state,  having  common  Uw 
jurisdiction,  and  a  seal  and  clerk  or  prothonotarr,  (a)  shall  be  considered  as  a  dis- 
trict court  within  the  meaning  of  this  act ;  ana  every  alien  who  may  have  been 
naturalized  in  any  such  court,  shall  enjoy,  from  and  after  the  passing  <^  this  act, 
the  same  rights  and  privileges  as  if  he  had  been  naturalized  in  a  distriet  or  eirenit 
court  of  the  United  States. 

Sect.  4.  The  children  of  persons  duly  natara]ized(&)  under  any  of  the  laws  of 
the  United  States,(c)  or  who  previous  to  the  passing  of  any  law  on  that  subject,  bj 
the  government  of  the  United  States,  may  have  become  citizens  of  any  one  of  the 
said  stat&,  under  the  laws  thereof,  being  under  the  age  of  twenty-one  years,  at  th< 
time  of  their  parents  being  so  naturalized  or  admitted  to  the  rights  of  citizenship, 
shall,  if  dwelling  (o2)  in  the  United  States,  be  considered  as  citizens  of  the  Unit^ 
States,  (£)  and  the  children  of  persons  who  now  are,  or  have  been  citiieas  of  the 
United  States,  be  considered  as  citizens  of  the  United  States :  Providedy  That  the 
right  of  citizenship  shall  not  descend  to  persons  whose  fathers  have  never  resided 
within  the  United  States :  (jg)  Provide  aUoy  That  no  person  heretefOTe  proscribed 
by  any  state,  or  who  has  been  leeally  convicted  of  having  joined  the  army  of  Great 
Britain  during  the  late  war,  shul  be  admitted  a  citizen,  as  aforesaid,  without  the 
consent  of  the  legislature  of  the  state,  in  which  such  person  was  proscribed. 

Act  26  Mabch  1804.  Purd.  1022. 

Sect.  1.  Anj  alien,  being  a  free  white  person,  who  was  residing  within  the  Hmiti 
and  under  the  jurisdiction  of  the  Unitecf  States,  at  any  time  between  the  eighteenth 
day  of  June  one  thousand  seven  hundred  and  ninety-eight,  and  t^e  fourteenth  daj 
of  April  one  thousand  ei^ht  hundred  and  two,  and  who  has  continued  to  reside 
within  the  same,(A)  may  be  admitted  to  become  a  citizen  of  the  United  States, 
without  a  compliance  with  the  first  condition  specified  in  the  first  section  of  the  act, 
entitled  <'  An  act  to  establish  a  uniform  rule  of  naturalization,  and  to  repeal  the 
acts  heretofore  passed  on  that  subject" 

Seot.  2.  -When  any  alien  who  shall  have  complied  with  the  first  condition  spe- 
cified in  the  first  section  of  the  said  original  act,  and  who  shall  have  pursued  the 
directions  prescribed  in  the  second  section  of  the  said  act,  may  die  before  he  is 
actually  naturalized,  the  widow  and  the  children  of  such  alien  shall  be  considered 
as  citizens  of  the  United  States,  and  shall  be  entitled  to  all  rights  and  privileges  as 
such,  upon  taking  the  oaths  prescribed  by  law.(t) 

Act  8  March  1813.  Purd.  1022. 
Sect.  13.  If  any  person  (k)  shall  falsely  make,  forge  or  counterfeit,  or  cause  or 
procure  to  be  falsely  made,  forged  or  counterfeited,  any  certificate  or  evidence  of 
citizenship  referred  to  in  this  act ;  or  shall  pass,  utter,  or  use  as  true,  any  false,  forged, 
or  counterfeited  certificate  of  citizenship)  or  shall  make  sale  or  dispose  of  any  cer- 
tificate of  citizenship  to  any  person  othei"  than  the  person  for  whom  it  was  origiBa% 

(a)  A  court  of  record  without  any  clerk    R.  7  IS. 

or  prothonotary,   or  other  recording  officer,  <«)  The  naturalization  of  a  father,  tpso/scfe, 

distinct  from  the  judge,  is  not  coip potent  to  makes  his  son,  then  residing  in   the  United 

receive  an  alien's  preliminary  declaration.     2  States,  and  under  twenty-one  years  of  age,  a 

Curt.  C.  C.  98.    The  county  courts  of  Texas  citizen.     5  Eng.  621.    See  19  Leg.  Int.  140. 

are  district  courts  within  the  meaning  of  the  (a)  See  9  Md.  74. 

act  of  congress.     16  Tex.  470.  (A)  See  1  Cr.  C.  C.  219. 

(b)  This  applies  to  the  children  of  a  widow  (i)  They  cannot  be  admitted  to  take  tbe 
who  has  been  naturalized.     9  Md.  74.  oaths,  if  their  native  sovereign  be  then  at  var 

(c)  This  act  is  prospective  in  its  operation,  with  Uie  United  States.     5  B.  871. 

and  applies  to  subsequent  as  well  as  pre-  (k)  This  section  is  general  in  its  chancier, 

cedent  naturalization.   8  Paige  Ch.  433.    Con-  and  is  not  confined  to  seamen  emploTed  in  the 

tra,  9  Md.  74.  public  or  private  vessels  of  the  United  State*. 

(d)  It  is  sufficient  that  the  minors  were  1  Pitts.  L.  J.,  4  June  1853.  See^3  Am.  L. 
residents  of  the  United  States  at  the  time  of  Rev.  777.        -                         cj     ' 

the  passage  of  the  act.    6  Or.  177.   2  Am.  L. 
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issued,  and  to  whoin  it  may  of  right  belong,  every  such  person  shall  be  deemed  and 
adjudged  guilty  of  felony;  and  on  being  thereof  convicted  by  due  course  of  law, 
shall  be  sentenced  to  be  imprisoned  and  kept  to  hard  labor  for  a  period  not  less  than 
three,  or  more  than  five  years,  or  be  fined  in  a  sum  not  less  than  five  hundred 
dollara,  nor  mote  than  one  thousand  dollars,  at  the  discretion  of  the  court  taking 
cognisance  thereof  (a) 

Act  22  March  1816.  Purd.  1022. 

Sect.  2.  Provided^  That  nothing  herein  contained  shall  be  construed  to  exclude 
from  admission  to  citizenship  any  free  white  person  who  was  residing  within  the 
limits  and  under  the  jurisdiction  of  the  United  States  at  any  time  between  the 
eighteenth  day  of  June  one  thousand  seven  hundred  and  ninety-eight,  and  the 
fourteenth  day  of  April  one  thousand  eight  hundred  and  two,(&)  and  who,  having 
<sontinued  to  reside  therein  without  having  made  any  declaration  of  intention  before 
a  court  of  record  as  aforesaid,  may  be  entitled  to  become  a  citizen  of  the  United 
States,  according  to  the  act  of  the  twenty-sixth  March  one  thousand  eight  hundred 
and  four,  entitled  "  An  act  in  addition  to  an  act,  entitled  '  An  act  to  establish  a 
noiform  rule  of  naturalization,  and  to  repeal  the  acts  heretofore  passed  on  that . 
subject."'  Whenever  any  person,  without  a  certificate  of  such  declaration  of 
intention  as  aforesaid,  shall  make  application  to  be  admitted  a  citizen  of  the  United 
States,  it  shall  be  proved  to  the  satisfaction  of  the  court,  that  the  applicant  was 
residing  within  the  limits  and  under  the  jurisdiction  of  the  United  States,  before 
the  fourteenth  day  of  April  one  thousand  eight  hundred  and  two,  and  has  contbued 
to  reside  in  the  same,  or  he  shall  not  be  so  admitted.  And  the  residence  of  the 
applicant  within  the  limits  and  under  the  jurisdiction  of  the  United  States,  for  at 
least  five  years  immediately  preceding  the  time  of  such  application,  shall  be  proved 
by  the  oath  or  affirmation  of  citizens  of  the  United  States ;  which  citizens  shall  be 
named  in  the  record  as  witnesses.  And  such  continued  residence  within  the  limits 
and  under  the  jurisdiction  of  the  United  States,  when  satisfactorily  proved,  and  the 
place  or  places  where  the  applicant  has  resided,  for  at  least  five  years  as  aforesaid, 
shall  be  stated  and  set  forth,  together  with  the  names  of  such  citizens,  in  the  record 
of  the  court  admitting  the  applicant :  otherwise  the  same  shall  not  entitle  him  to 
be  considered  and  deemed  a  citizen  of  the  United  States. 

Act  26  Mat  1824.  Purd.  1022. 
Sect.  1.  Any  alien,  being  a  free  white  person  and  a  minor  under  the  age  ot  twenty- 
one  years,  who  shall  have  resided  in  the  United  States  three  years,  next  preceding 
his  arriving  at  the  age  of  twenty-one  years,(c)  and  who  shall  have  continued  to 
reside  therein  to  the  time  he  may  make  application  to  be  admitted  a  citizen  thereof, 
may  after  he  arrives  at  the  age  of  twenty-one  years,  and  after  he  shall  have  resided 
five  years  within  the  United  States,  including  the  three  years  of  his  minority,  be 
admitted  a  citizen  of  the  United  States,  without  having  made  the  declaration  required 
in  the  condition  of  the  first  section  of  the  act  to  which  this  is  in  addition,  three 
years  previous  to  his  admission :  Provided^  Such  alien  shall  make  the  declaration 
required  therein  at  the  time  of  his  or  her  admission,  and  shall  iiirther  declare  on 
oath,  and  prove,  to  the  satis&ction  of  the  court,  that  for  three  years  next  preceding, 
it  has  been  the  hond  fide  intention  of  such  alien  to  become  a  citizen  of  the  Unit^ 
States,  and  shall,  in  all  other  respects,  comply  with  the  laws  in  regard  to  naturali- 
sation. 

Sect.  2.  No  certificate  of  citizenship,  or  naturalization,  heretofore  obtained  from 
any  court  of  record  within  the  United  States,  shall  be  deemed  invalid  in  consequence 
of  an  omission  to  comply  with  the  requisition  of  the  first  section  of  the  act,  entitled 
*'  An.  act  relative  to  evidence  in  oases  of  naturalization,"  passed  the  twenty-second 
day  of  March  one  thousand  eight  hundred  and  sixteen. 

"  -/• 
^    (a)  Wilftri  false  swearing  by  a  person  giving    United  States,  and  panishable  exclusively  in 
material  testimony  in  a  naturalization  pro-    the  federal  courts, 
eeeding,  before  a  state  court,  is  peijury  at        (h)  See  4  McLean  75. 
common  law,  and  may  be  punished  as  such  by        (e)  This  act  only  applies  to  those  who  were 
indictment  in  the  state  courts.     6  G.  476.     minors  at  the  time  of  their  arrival  in  the 
Conira^  &  Park.  Or.  E.  868,  where  it  is  said  t6    United  States.   4  Eng.  191.  f^  r^r^n\o 

be  an  offence  only  against  the  Uws  of  the  Digitized  by  ^^OUglL 
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Sect.  8.  The  declaration  required  by  the  first  coDdition  specified  in  the  fiisl 
fiection  of  the  act,  to  which  this  is  an  addition,  shall,  if  the  same  has  been  honAfide 
made  before  the  clerks  of  either  of  the  courts  in  the  said  condition  named,  be  as 
valid  as  if  it  had  been  made  before  the  said  courts,  re8pectiyelj.(a) 

Sect.  4.  A  declaration  by  an  alien,  being  a  free  white  person,  of  his  intended 
application  to  be  admitted  a  citizen  of  the  United  States,  made  in  the  manner  and 
form  prescribed  in  the  first  condition  specified  in  the  first  section  of  the  act  to  which 
this  is  in  addition,  two  years  before  his  admission,  shall  be  a  sufficient  oomplianee 
with  the  said  condition :  anything  in  the  said  act,  or  in  any  subsequent  act,  to  the 
contrary  notwithstanding. 

Act  24  May  1828.  1  Bright.  Dig.  36. 

Sect.  2.  Any  alien,  being  a  free  white  person,  who  wa«  residing  within  the 
limits,  and  under  the  jurisdiction  of  the  United  States,  between  the  i4th  day  of 
April  1802,  and  the  18th  day  of  June  1812,  and  who  has  continued  to*  reside  within 
the  same,  may  be  admitted  to  become  a  citizen  of  the  United  States,  without  haviog 
made  any  previous  declaration  of  his  intention  to  become  a  citizen :  Frovided^  That 
whenever  any  person,  without  a  certificate  of  such  declaration  of  intention,  shall 
make  application  to  be  admitted  a  citizen  of  the  United  States,  it  shall  be  proved 
to  the  satisfaction  of  the  court,  that  the  applicant  was  residing  within  the  limits, 
and  under  the  jurisdiction  of  the  United  States,  before  the  18th  day  of  June  1812, 
and  has  continued  to  reside  within  the  same,  or  he  shall  not  be  so  admitted ;  and 
the  residence  of  the  applicant  within  the  limits,  and  under  the  jurisdiction  of  the 
United  States,  for  at  least  five  years  immediately  preceding  the  time  of  such  sq>pli- 
cation,  shall  be  proved  by  the  oath  or  affirmation  of  citizens  of  the  United  States; 
which  citizens  shall  be  named  in  the  record  as  witnesses ;  and  such  continued  resi- 
dence within  the  limits  and  under  the  jurisdiction  of  the  United  States,  when  satis- 
factorily proved,  and  the  place  or  places  where  the  applicant  has  resided  for  at  least 
five  years,  as  aforesaid,  shall  be  stated  and  set  forth,  together  with  the  names  of 
such  citizens,  in  the  record  of  the  court  admitting  the  applicant;  otherwise  the 
same  shall  not  entitle  him  to  be  considered  and  deemed  a  citizen  of  the  United 
States. 

Act  10  FsBBUABT  1855.  1  Bright.  Dig.  132. 

Sect.  1.  Persons  heretofore  bom,  or  hereafter  to  be  bom,  out  of  the  limits  and 
jurisdiction  of  the  United  States,  whose  fathers  will  or  shall  be,  at  the  time  of 
their  birth,  citizens  of  the  United  States,(&)  shall  be  deemed  and  considered,  and 
are  hereby  declared  to  be,  citizens  of  the  United  States :  Provided^  however^  That 
the  rights  of  citizenship  shall  not  descend  to  persons  whose  fathers  never  resided 
in  the  United  States,  (c) 

Sect.  2.  Any  woman  who  might  lawfully  be  naturalized  under  the  existing  laws, 
married,  or  who  shall  be  married  to  a  citizen  of  the  United  States,  shall  be  deemed 
and  taken  to  be  a  citizen. 

Act  17  July  1862.   2  Bright.  Dig.  32. 

Sect.  21.  Any  alien  of  the  age  of  twenty-one  years  and  upwards,  who  hm 
enlisted,  or  shall  enlist  in  the  apnies  of  the  United  States,  either  the  r^ular  or 
volunteer  forces,  and  has  been  or  shall  be  hereafter  honorably  discharged,  may  be 
admitted  to  become  a  citizen  of  the  United  States,  upon  his  petition,  without  any 
previous  declaration  of  his  intention  to  become  a  citizen  of  the  United  States :  and 
he  shall  not  be  required  to  prove  more  than  one  year's  residence  within  the  United 
States  previous  to  his  application  to  become  such  citizen ;  and  the  court  admitting  ^ 
such  alien  shall  in  addition  to  such  proof  of  residence  and  good  moral  character  as 
is  now  provided  by  law,  be  satisfied  by  competent  proof  of  such  person  having  been 
honorably  discharged  from  the  service  of  the  United  States  as  aforesaid. 

(a)  This  applies  to  fhtare  no  leas  than  past  R.  198.    The  offspring  of  a  dtiien,  bora  aob- 

oases.    1  W.  &  M.  823  sequent  to  the  14th  April  1802,  in  a  foreign 

(6)  This  applies  to  the  children  born  abroad  goTernment  to  which  their  father  had  removM 

not  only  of  citizens  by  birth,  but  also  of  ammo  manendi,  and  who  returned  with  their 

AaturalJted  citisens.    10  Richardson  Eq.  88.  father  after  they  became  of  age,  were  held 

(e)  See  an  able  article*  on  the  subject  from  to  be  aliens,  in  80  Verm.  718. 
the  pen  of  Mr.  Horace  Blimey,  in  2  Am.  L. 
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Act  26  May  1790.  Purd.  1024. 

SxoT.  1.  The  acts  of  the  legislatures  of  the  several  states  shall  be  authenticated 
by  having  the  seal  of  their  respective  states  affixed  thereto,  (a)  The  records  and 
judicial  proceedings  (b)  of  the  courts  of  any  state,  (c)  shall  be  proved  or  admitted 
in  any  oUier  court  within  the  United  States,  (ef)  by  the  attestation  of  the  clerk,  (e) 
and  the  seal  of  the  court  annexed,  if  there  be  a  seal,  (g)  together  with  a  certificate 
of  the  judge,  chief  justice  or  presiding  magistrate,  as  the  case  may  be,  (A)  that  the 


(a)  No  other  anthentieaiion  of  an  act  of  the 
legislature  is  required,  except  the  annexation 
of  the  seal  of  the  state ;  it  is  presumed  that 
the  person  who  affixed  the  seal  had  competent 
authority  to  do  so.  11  Wheat.  892.  4  D.  416. 
1  W.  C.  C.  868.  A  printed  pamphlet  contain- 
ing the  laws  of  another  state  is  not  admissible 
in  eridence.  Pet.  C.  C.  852.  In  the  courts  of 
the  District  of  Columbia,  however,  the  statute 
book  of  one  of  the  states,  purporting  to  be 
published  by  authority  of  its  legislature,  and 
deposited  in  the  department  of  state,  under 
the  act  of  congress  requiring  the  secretary  of 
state  to  obtain  copies  of  the  laws  of  the  several 
states^  is  admissible  evidence  of  the  laws  of 
such  state.  2  Cr.  C.  C.  846.  See  6  Pet.  817. 
And  in  the  state  courts,  a  printed  copy  of  an 
act  of  assembly,  printed  under  the  authority 
of  the  Kegislature  of  another  state,  may  be 
read  in  evidence.  12  S.  &  R.  208.  1  D.  463, 
467  6  B.  827.  And  see  4  D.  415.  4  Cr.  888. 
16  Pet.  56.  In  the  federal  courts,  the  states 
of  the  confederacy  are  not  regarded  as  foreign 
states,  whose  laws  and  usages  must  be  prov^ 
but  as  domestic  institutions,  whose  laws  are 
t^  be  noticed  without  pleading  or  proof;  9 
Pet.  607,  625 ;  16  How.  65 ;  and  the  state 
courts,  in  determining  questions  subject  to  be 
roTiewed  in  the  supreme  court  of  the  United 
States,  adopt  the  same  rule,  and  will  take 
notice  of  the  local  laws  of  a  sister  state  in  the 
same  manner  that  the  supreme  court  would 
do  on  a  writ  of  error  to  their  judgment.  4 
H.  248,  250.  8  C.  479.  Ibid.  526.  A  printed 
copy  of  the  Irish  statutes,  with  the  oath  of  a 
bajrister  in  Ireland,  that  he  had  received 
them  from  the  King's  printer  in  Ireland,  and 
that  they  are  good  evidence  there,  are  evidence 
to  show  the  law  of  Ireland.   5  S.  &  R.  528. 

{b)  The  judicial  proceedings  here  referred 
to.  are  generally  understood  to  be  the  pro- 
ceedings of  courts  of  general  jurisdiction, 
and  not  those  which  are  merely  of  municipal 
authority.  1  Greenl.  Ev.  {  505.  And  accord- 
ingly, it  has  been  held  that  the  judgments  of 
'justices  of  the  peace  were  not  within  the 
meaning  of  these  constitutional  and  statutory 
provisions.  10  Barr  157.  2  Pick.  448.  4  N. 
Hamp.  450.  6  Ibid.  567.  5  Ohio  545.  8  Wend. 
267.  In  Connecticut  and  Vermont,  however, 
it  is  held,  that  if  the  justice  is  bound  by  law 
to  keep  a  record  of  his  proceedings,  they  are 
within  the  meaning  of  the  act  of  congress.  5 
Day  868.  2  Verm.  573.  6  Ibid.  580.  And  see 
8  Monr.  62.   5  Am.  L.  R.  577.    But  the  pro- 


ceedings of  courts  of  chancery,  and  of  probate, 
as  well  as  of  the  courts  of  common  law.  may 
be  thus  proved.  8  Mart.  (N.  8.)  808.  6  Ibid. 
517.  6  Ibid.  621.  1  R.  881.  Pet.  C.  C.  852. 
8  Yerg.  142.  2  A.  K.  Marsh.  290,  29o  This 
clause  is  not  restricted  to  the  case  of  judg- 
ments.  1  Phila.  R.  272. 

(c)  This  does  not  apply  to  the  records  of  the 
courts  of  the  United  States.  1  Cr.  C.  C.  190. 
But  though,  in  terms,  it  applies  only  to  the 
state  courts,  the  rule  is  equally  applicable  to 
those  ofthe  United  States.  8  McLean  94.  And 
a  judgment  of  a  court  of  the  United  States  is 
admissible,  when  authenticated  in  the  manner 
provided  in  this  act.    Hemp.  288. 

{d)  It  seems  to  be  generally  agreed  that  this 
method  of  authentication  is  not  exclusive  of 
any  other  which  the  states  may  thiuk  proper 
to  adopt  12  S.  &  R.  208,  208.  1  D.  Chipm. 
808.  8  Pick.  298.  6  B.  821.  8  Leigh  816.  2 
Johns.  Cas.  119.  1  Hayw.  859.  2  Y.  532.  8 
C.  485.    7  W.  815.   10  Barr  160. 

{e)  The  clerk  who  certifies  the  record,  must 
be  the  clerk  of  the  same  court,  or  of  its  suc- 
cessor; the  certificate  of  his  under-clerk,  in 
his  absence,  or  of  the  clerk  of  any  other  tri- 
bunal, office  or  body,  being  held  incompetent 
for  this  purpose.  4  Bibb  409.  8  Barr  495.  1 
Overt.  828.  8  H.  &  McHen  502.  A  surro- 
gate acts  as  a  clerk  In  certifying  his  proceed- 
ingQ,  and  as  he  also  acts  in  the  capacitj^  of 
judge,  he  must  certify  as  to  the  authentica- 
tion.  4  McLean  199.   8  C.  484. 

(ff)  Whenever  the  court  whose  record  is  cer- 
tified has  no  seal,  this  fact  should  appear, 
either  in  the  certificate  of  the  clerk,  or  in  that 
of  the  judge.  Pet.  C.  C.  858.  The  seal  of  the 
court  must  be  annexed  to  the  record  itself; 
it  is  not  enough  that  it  is  annexed  to  the 
judge's  certificate.   8  W.  C.  C.  126. 

(A)  The  certificate  must  be  given  by  the 
judge,  if  there  be  but  one ;  or  if  there  ie  more 
than  one,  then  by  the  chief  justice,  or  presid- 
ing judge  or  magistrate  of  the  court  from 
whence  the  record  comes ;  and  he  must  pos- 
sess that  character  at  the  time  he  gives  the 
certificate.  A  certificate  that  he  is  the  judge 
that  presided  at  the  time  of  trial,  or  that  he 
is  the  senior  judge  of  the  courts  of  law  in  tho 
state,  is  deemed  insufficient.  8  Barr  495.  8 
Bibb  869.  2  Mart.  (N.  S. )  497.  And  so  is  the 
certificate  of  a  judge  styling  hhnself  **  one  of 
the  judges**  of  the  court.  Hemp.  94.  See  4 
McLean  199.  2  H.  22.   10  C.  74. 
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said  attestation  is  in  dae  form,  (a)  And  tbe  said  records  and  judicial  proceedinjEiii 
authenticated  as  aforesaid,  shall  have  such  faith  and  credit  given  to  them  in  eveiy 
court  (6)  within  the  United  States,  as  they  have  by  law  or  usage  in  the  courts  <n 
the  state  from  whence  the  said  records  are  or  shall  be  taken.(c) 

Act  27  Mauch  1804.  Purd.  1024. 

Sect.  1.  All  records  and  exemplifications  of  office  books,  which  are  or  may  be 
kept  in  any  public  office  of  any  state,  not  appertaining  to  a  court,((f )  shall  be  proved 
or  admitted  in. any  other  court  or  office  in  any  other  state,  bv  the  attestation  of  the  ' 
keeper  of  the  said  records  or  books,  and  the  seal  of  his  office  thereto  annexed,  if 
there  be  a  seal,  together  with  a  certificate  of  the  presiding  justice  of  the  oouit  of 
the  county  or  district,  as  the  case  may  be,  in  whicn  such  office  is  or  may  be  kept, 
or  of  the  governor,  the  secretary  of  state,  the  chancellor  or  the  keeper  of  the  grid 
seal  of  the  state,  that  the  said  attestation  is  in  due  form,  (e)  and  by  the  pn^ 
officer;  (g)  and  the  said  certificate,  if  given  by  the  presiding  justice  of  a  court,  AtR 
be  further  authenticated  by  the  clerk  or  prothonotary  of  the  said  court,  who  ahal 
certify  under  his  hand  and  the  seal  of  his  office,  that  the  said  presiding  justice  if 
duly  commissioned  and  qualified ;  or  if  the  said  certificate  be  given  by  the  eoveriM^ 
the  secretary  of  state,  the  chancellor  or  keeper  of  the  great  seal,  it  shall  oe  undtf 
the  great  seal  of  the  state  in  which  the  said  certificate  is  made.  And  the  siii 
records  and  exemplifications,  authenticated  as  aforesaid,  shall  have  such  £uth  ai 
credit  given  to  them  in  every  court  and  office  within  the  United  States,  as  thtj 
have  by  law  or  usage  in  thd  courts  or  offices  of  the  states  from  whence  the  same  ar^ 
or  shall  be  taken. 

Sect.  2.  All  the  provisions  of  this  act,  and  the  act  to  which  this  is  a  supplemei^ 
shall  apply  as  weU  to  the  public  acts,  records,  office  books,  judicial  proceedings 


(a)  A  reoord  of  another  state  is  not  admis- 
sible, if  the  certificate  of  the  presiding  ma- 
gistrate omit  to  state,  that  the  attestation  of 
the  clerk  is  in  due  form.  Hemp.  688.  The 
phrase  **due  form,"  means  the  form  of  attesta- 
tion used  in  the  state  from  whence  the  record 
onmes.  Pet.  C.  C.  864.  And  the  certificate 
of  the  presiding  judge  being  the  evidence  pre- 
scribed by  law,  that  this  form  has  been  ob- 
served, is  at  once  indispensable  and  conclu- 
Bive.  7  Cr.  408.  8  McLean  98.  2  W.  &  M.  4. 
4  Sm.  98.  No  proof  of  the  judge^s  signature 
is  required ;  nor  any  evidence  of  his  official 
character  necessary.  Ibid.  94.  A  certificate 
that  the  person  whose  name  is  signed  to  the 
attestation  is  clerk  of  the  court,  and  that  the 
signature  is  his  own  handwriting,  is  not  in 
confomity  with  the  provisions  of  the  act. 
Pet.  O  3.  862.  Where,  however,  the  record 
of  a  judgment  of  a  state  court  is  offered  in 
evidence,  in  the  circuit  court,  sitting  within 
the  same  state,  the  certificate  of  the  clerk  and 
seal  of  the  court  is  a  sufficient  authenticatioi.. 
6  McLean  24. 

(6)  &Be  18  B.  Monr.  499. 

(e)  A  judgment  of  a  state  court  has  the 
same  credit,  validity  and  efllect,  in  every  other 
c^urt  within  the  United  States,  which  it  had 
in  the  state  where  it  was  rendered  ;  and  what- 
ever pleas  would  be  good  in  a  suit  thereon,  in 
such  state,  and  none  others,  can  be  pleaded 
in  any  other  court  within  the  United  States. 
8  Wheat.  284.  7  Cr.  481.  2  McLean  611.  2 
W.  &  M.  4.  2  Paine  602.  Ibid.  209.  Pet. 
C.  C.  74.  8  W.  C.  C.  17.  Ibid.  48.  Pet.  C  C. 
167.  2D.  802.  2  Am.  Lead.  Cas.  774.  2  Mich. 
166.    9  S.  &  R.  2C0.    10  Ibid.  242.     But  al- 


though this  act  makes  a  judgment  regularly 
recovered  in  another  state,  and  duly  anth«a-' 
ticated,  conclusive  evidence  of  an  eetabliahel 
demand,  as  of  the  date  of  such  jadgmeat,  it 
does  not  prevent  the  several  states  from  t^ 
acting  statutes  of  limitation,  barring  aedoM 
on  such  judgments  in  their  oouzts.  9  Hoc 
622.  18  Pet.  812.  20  How.  28.  Nor  docs  it 
apply  to  a  judgment  recovered  against  a  ooa- 
resident  joint  debtor,  without  notice  to  fain: 
such  a  judgment  is  not  entitled  to  any  fkitk 
or  credit  out  of  the  state  in  whidi  it  wis  rea- 
dered.  11  How.  166.  8C.625.  4D.261.  Pm. 
406.  4Bradf.  174.  So,  an  action  of  deU  wil 
not  lie  against  an  administrator  in  one  stst^ 
on  a  judgment  recovered  against  a  diffeniA 
admininistrator  of  tbe  same  intestate,  apptrii^- 
ed  under  the  authority  of  another  state.  I 
How.  44.  But  such  judgment  is  primA  fadi 
Talid,  and  will  stop  the  running  of  the  sUnifi 
of  limitations  against  the  original  cause  «f 
action.    18  How.  468.   Ibid.  469. 

(d\  These  are  obviously  among  the  pobSs 
writings  recognised  by  the  common  Isw  it 
invested  with  an  officiid  character,  and  tha^ 
fore  susceptible  of  proof  by  secondary  mmu, 
but  which  are  not  of  the  nature  of  judi»l  . 
records  or  judgments.     Of  this  kind  are  atfi  ! 
and  orders  of  the  executive  of  the  state;  lla 
acts  of  the  legislatiye  bodies;  the  jonnali  d 
either  branch  of  the  legislature;  regiMos 
kept  in  public  offices;  books  which  eoatsia 
the  official  proceedings  of  corporations,  if  iki , 
public  at  large  are  concerned  with  thcai; 
parish  registers,  and  the  like.   10  BaiT  1^ 

(«)  See  9  Cr.  122. 

Iff)  See  1  Burr's  Trial  98. 
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ooorts  and  offices  of  ihe  respeotiye  territories  of  the  United  States,  and  ooontries 
subject  to  the  jurisdiction  of  the  United  States,  as  to  the  public  acts,  records,  office 
books,  judicial  proceedings,  courts  and  offices  of  the  several  states,  (a) 


THE  RIGHTS  AND  DUTIES  OF  JURYMEN. 

There  have  been  heavj  and  general  complaints  of  the  want  of  a  popular  pablioation 
expounding  the  rights  and  duties  of  jurymen.  On  their  intelligence  and  independence 
we  mainly  depend  tor  the  security  of  our  liyes  and  properties ;  our  liberties  and  reputation. 
If  they  are  ignorant  or  venal,  where  shall  we  look  for  protection  from  the  profl^ate  and 
the  powerful  ?  **  Sir  John  Hawkes,  knight,  solicitor-general  to  the  late  King  William/' 
published  a  treatise  on  this  subject,  in  the  year  1680,  in  the  form  of  a  dialogue  between 
a  barrister  at  law  and  a  juryman. 

This  pamphlet  has  not  been  superseded  nor  set  aside  by  any  publication  which  has 
appeared  since  that  time,  more  than  a  century  and  a  half  ago.  This  is  no  mean  evidence 
of  the  intrinsic  value  of  the  book.  It  is  to  this  da^  frequently  published  and  freely 
circulated  throughout  the  British  islands,  unaccompanied  by  any  moaem  note  or  comment. 
Societies  for  the  dififusion  of  useful  knowledge  distribute,  annually,  in  England,  many 
thousand  copies.  The  orthography  and  punctuation  have  been  modernised,  but  the  sense 
has  in  no  wise  been  affected. 

The  original  publication  of  this  dialogue  having  been  in*the  days  of  William  Penn,  it 
may  be  regarded  as  being  as  much  aodressed  to  Americans  as  to  Englishmen,  and  as 
truly  the  law  in  Pennsylvania  as  in  England.  These  facts  and  considerations  induce  a 
belief  that  the  re-publication  of  this  exposition  of  the  rights  and  duties  of  jurymen  cannot 
fiul  of  diffusing  much  useful  information. 

Barruter,  My  old  client  I  a  good  morning  to  you :  whither  so  fast  ?  you  seem 
intent  upon  some  important  affur. 

Juryman.  Worthy  sir!  I  am  glad  to  see  you  thus  opportunely,  there  being 
scarce  any  person  that  I  could  at  this  time  rather  have  wished  to  meet  with. 

£arr.  I  shall  esteem  myself  happy,  if  in  anything  I  can  serve  you.  The  busi- 
ness, I  pray  ? 

Jurym.  I  am  summoned  to  appear  upon  a  jury,  and  was  just  going  to  try  if  I 
could  get  off.  Now  I  doubt  not  but  you  can  put  me  into  the  b^t  way  to  obtain 
that  favor. 

Barr,  It  is  probable  I  could  :  but  first  let  me  know  the  reasons  why  you  desire 
to  decline  that  service. 

Jurym,  You  know,  sir,  there  is  something  of  trouble  and  loss  of  time  in  it : — 
and  men's  lives,  liberties  and  estates  (which  depend  upon  a  jury's  guUty^  or  not 
gu^yy  for  the  plaintiff,  or  for  the  defendant)  are  weighty  things.  I  would  not 
wrong  my  conscience  for  a  world,  nor  be  accessory  to  any  man's  ruin.  There  are 
others  better  skilled  in  such  matters.  I  have  ever  so  loved  peace,  that  I  have  for- 
borne going  to  law  (as  you  well  know)  many  times,  though  it  hath  been  much  to 
my  loss. 

Barr,  I  commend  your  tenderness  and  modesty;  yet  must  tell  you,  these  are 
but  general  and  weak  excuses. 

As  for  your  time  and  trouble^  it  is  not  much ;  and  however,  can  it  be  better  spent 
than  in  doing  justice  and  serving  your  country  ?  To  withdraw  yourself  in  such 
cases,  is  a  kind  of  sacrilege,  a  robbing  of  the  public  of  those  duties  which  you  justly 
owe  it.  The  more  peaceable  man  you  have  been,  the  more  fit  you  are :  for  tbe 
office  of  a  juiynuin  is,  conscientiously  to  judge  his  neighbor;  and  needs  no  more 
law  than  is  easily  learnt  to  direct  him  therein.  I  look  upon  you,  ^erefore,  as  a 
man  well  qualified  with  estate,  discretion  and  integrity;  and  if  all  such  as  you 
should  use  private  means  to  avoid  it,  how  would  the  king  and  country  be  honestly 
served  ?     At  that  rate  we  should  have  none  but  fools  or  knaves  intrusted  in  this 

(a)  The  extension  of  the  act  of  1790  to  the  tional  exeroise  of  the  legislative  powers  of  con- 
territories  of  the  United  States,  is  a  constitu-    gross.   8  M.  271. 
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grand  concern,  on  whicli  (as  yon  well  observe)  the  Uves,  liberties  and  estates  of  all 
England  depend. 

Your  tenderness  not  to  he  (xccessory  to  any  man's  being  wronged  or  mioed,  is  {m 
I  said)  much  to  be  commended.  But  may  you  not  incur  .it  tmawares,  by  seeking 
thus  to  avoid  it  ?  Pilate  was  not  innocent  because  he  washed  his  hands,  and  said, 
*^  He  would  have  nothing  to  do  with  the  blood  of  that  just  one"  There  are  fanlli 
of  omission  as  well  as  commission.  When  you  are  legally  called  to  try  such  a 
cause,  if  you  shall  shuffle  out  yourself,  and  thereby  persons  perhaps  less  conscieii* 
tious  happen  to  be  made  use  of,  and  so  a  villain  escapes  justice,  or  an  innocent  mia 
is  ruined,  by  a  prepossessed  or  negligent  verdict;  can  you  think  yourself  in  sneb 
a  case  wholly  blameless  ?  Qui  non  prohibet  cum  potest^  Jubet :  That  man  abett 
an  evil,  who  prevents  it  not,  when  it  is  in  his  power.  Nee  caret  scn^ndo  societatk 
occultce,  qui  evidenth' /acinori  definit  obviate:  Nor  can  he  escape  the  suspicin 
of  being  a  secret  accomplice,  who  evidently  declines  the  prevention  of  an  atrocuNB 
crime. 

Jwrym.  Truly,  I  think  a  man  is  hound  to  do  all  the  good  he  can ;  especiallj 
when  he  is  lawfully  called  to  it.  But  there  sometimes  happen  nice  eases,  whereia 
it  ma[y  be  difficult  to  discharge  one's  conscience  without  incurring  the  displeason 
of  the  court,  and  thence  trouble  and  damage  may  arise. 

Barr,  That  is  but  a  vain  and  Tieedless  fear.  For  as  the  juror's  privileges  (and 
every  Englishman's  in  and  by  them)  are  very  considerable;  so  the  laws  have  as 
less  providently  guarded  them  against  invasion  or  usurpation.  So  that  there  needi 
no  more  than,  first,  understanding  to  know  your  duty;  and,  in  the  next  pkee^ 
courage  and  resolution  to  practise  it  with  impartiality  and  integrity,  free  fron 
accursed  bribery  and  malice,  or  (what  is  full  as  bad  in  the  end)  base  and  serrik 
fear. 

Jurym,  I  am  satisfied,  that  as  it  is  for  the  advantage  and  honor  of  the  pMky 
that  men  of  understanding,  substance  and  honesty,  should  be  employed  to  serve  on 
juries,  that  justice  and  right  may  fairly  be  administered;  so  it  is  their  oum  interaii 
when  called  thereunto,  readily  to  bestow  their  attendance  and  service,  to  prevent  iB 
precedents  from  men  otherwise  qualified ;  which  may  by  degrees  fatally,  though 
insensibly,  undermine  our  just  birthrights,  and  perhaps  fall  heavy  one  day  upon  as, 
or  our  posterity.  But,  for  my  own  part,  I  am  fearful  lest  I  should  suffer  through 
my  ignorance  of  the  duty  and  office  of  a  juryman ;  and,  therefore,  on  that  aecoaal 
principally  it  is,  that  I  desire  to  be  excused  in  my  appearance ;  which  if  I  undo- 
stood  but  so  well  as  I  hope  many  others  do,  I  would  with  all  my  heart  attend  the 
service. 

Barr.  You  speak  honestly,  and  like  an  Englishman.  But  if  that  be  aU  yoor 
cause  of  scruple,  it  may  soon  be  removed,  if  you  will  but  give  yourself  a  veiy  litlk 
trouble  of  inquiry  into  the  necessary  provisions  of  the  law  of  England  relating  la 
this  matter. 

Jurym.  There  is  nothing  (of  a  temporal  concern)  that  I  would  more  gladly  bt 
informed  in;  because  I  am  satisfied,  it  is  very  expedient  to  be  generally  kno«& 
And  first,  I  would  learn  kovo  long  trials  by  juries  have  been  used  in  this  nation. 

Barr.  Even  time  out  of  mind ; — so  long,  that  our  best  historians  cannot  date  At. 
original  of  the  institution ;  being  indeed  cotemponury  with  the  nation  itself,  or  in 
use  as  soon  as  the  people  were  reduced  to  any  form  of  civil  government,  and  adnnn* 
istration  of  justice.  Nor  have  the  several  conquests  or  revolutions,  the  mixtuni 
of  foreigners,  or  the  mutual  feuds  of  the  natives,  at  any  time,  been  able  to  supines 
or  overthrow  it.     For, 

1.  That  juries  (the  thing  in  effect  and  substance,  though  perhaps  not  just  tha 
number  of  twelve  men)  were  in  use  among  the  Britons,  (the  first  inhabitants  of  xSm 
island,)  appears  by  the  ancient  monuments  and  writings  of  that  nation ;  attestaar 
that  tneir  freeholders  had  always  a  share  in  all  tnals  and  determinations  <■ 
differences. 

2.  Most  certain  it  is,  that  they  were  practised  by  the  Saxon8,(a)  and  were  then 
the  only  courts,  or  at  least  an  essential  and  the  greater  part  of  all  courts  of  judiea- 
ture ;  for  so  (to  omit  a  multitude  of  other  instances)  we  find  in  King  £thelnKl*s 


(<.)  Umb.  p.  218.  1  iBrt.  l§|,i^ed  by  Google 
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lavs:  "  In  nngulU  centurixs**  &o.,  "  in  every  hundred  let  there  be  a  court,  and  Int 
twelve  ancient  freemen,  together  with  the  lord,  (or  rather,  according  to  the  Saxon^ 
the  greve,  i.  e.  the  chief  officer  amongst  them,)  be  sworn  that  thej  will  not  condetub 
any  person  that  is  innocent,  nor  acquit  any  one  that  is  guilty/' 

3.  When  the  Normans  came  in,  William,  though  commonly  called  the  Con« 
qaeror,  Was  so  far  from  abrogating  this  privilege  of  juries,(a)  that  in  the  fourth 
jear  of  his  reign,  he  confirmed  all  King  Edward  tiie  Confessor's  laws,  and  the 
ancient  customs  of  the  kingdom,  whereof  this  was  an  essential  and  most  material 
part.  Nay,  he  made  use  of  a  juiy,  chosen  in  every  county,  to  report  and  certify  on 
Uieir  oaths,  what  those  laws  and  customs  were ;  as  appears  in  the  proem  of  such 
his  confirmation. 

4.  Afterwards  when  the  Grectt  Charter,  commonly  called  Magna  Charta^  (which 
is  nothing  else  than  a  recital,  confirmation  and  corroboration,  of  our  ancient  English 
liberties,)  was  made  and  put  under  the  great  seal  of  England,  in  the  ninth  year  of 
King  Henry  the  Third  (which  was  anno  Domini  1255),  then  was  this  privilege  of 
trials  by  juries  in  an  especial  manner  confirmed  and  established ;  as  in  the  four- 
teenth chapter,  <'  that  no  amercements  shall  be  assessed  but  by  the  oath  of  good  and 
honest  men  of  the  vicinage."  And  more  ftiUy  in  that  golden  nine  and  twentieth 
ehapter :  '<  No  freeman  shall  be  taken  or  imprisoned,  nor  be  disseised  of  his  freehold 
or  liberties,  or  free  customs,  or  be  outlawed  or  exiled,  or  any  other  way  destroyed, 
nor  shall  we  pass  upon  him,  or  condemn  him,  but  by  the  lawful  judgment  of  his 
peers,  &c."  Which  Grand  Charter  having  been  confirmed  by  above  thirty  acts 
of  parliament,  the  said  right  of  juries  thereby,  and  by  constant  usage  and  common 
eusiom  of  England,  which  is  the  common  law,  is  brought  down  to  us  as  our  un- 
doubted birthright,  and  the  best  inheritance  of  every  Englishman.  For  as  that 
fiunous  lawyer.  Chief  Justice  Coke,(&)  in  the  words  of  Cicero,  excellently  avers, 
**  major  hasreditas  venit  unicuique  nottrtan  a  jure  et  legilyus,  quam  a  parenfibus." 
"  It  is  a  greater  inheritance,  and  more  to  be  valued,  which  we  derive  from  the 
fimdamental  constitution  and  laws  of  our  country,  than  that  which  comes  to  us 
firom  our  respective  parents,"  for  without  the  former  we  have  no  claim  to  the  latter. 

Jurym.  But  has  this  method  of  trial  never*  been  attempted  to  be  invaded  or 
jostled  out  of  practice  ? 

Barr.  It  is  but  rarely  that  any  have  arrived  to  so  great  a  confidence;  ''  for  it  is  a 
most  dangerous  thing  to  shake  or  alter  any  of  the  rules  or  fondamental  points  of  the 
common  law,  which,  in  tnjth,  are  the  main  pillars  and  supporters  of  the  fabric  of 
the  commonwealth."  These  are.  Judge  Coke's  words,  (c)  Yet  sometimes  it  has 
been  endeavored ;  but  so  sacred  and  invaluable  was  the  institution  in  the  eyes  of 
our  ancestors,  and  so  tenacious  were  they  of  their  privileges,  and  zealous  to  main- 
tain and  preserve  such  a  viUd  part  of  their  birthright  and  freedom,  that  no  such 
attempts  could  ever  prove  effectual,  but  always  ended  with  the  shame  and  severe 
punishment  of  the  rash  undertakers.     For  example : 

1.  Andrew  Horn,  an  eminent  lawyer,  in  his  book,  entitled  The  Mirror  of  JuS' 
tice$,  (written  in  the  reign  of  Edward  I.,  now  near  four  hundred  years  ago,)  in  the 
irst  cnapter  and  first  section,  records,  that  the  renowned  Saxon  king,  Alfred, 
eaused  four  and  forty  justices  to  be  hanged  in  one  year,  as  murderers,  for  their 
fidse  judgments;  and  there  recites  their  particular  crimes,  most  of  them  being,  in 
one  kind  or  other,  infringements,  violations  and  encroachments,  of  and  upon  the 
rights  and  privileges  of  juries.  Amongst  the  rest,  that  worthy  author  tells  us,  he 
hanged  one  Justice  Cadvnne,  because  he  judged  one  Hackwy  to  death,  mthout  the 
consent  of  all  the  jurors;  for  whereas  he  stood  upon  his  jury  of  twelve  men,  because 
three  of  them  toould  have  saved  him,  this  Cadwine  removed  those  three,  and  put 
others  in  their  rodm  on  the  jury,  against  the  said  Hackwy's  consefif.  Where  we 
may  observe,  that  though  at  last  twelve  men  did  give  a  verdict  against  him,  yet  those 
80  put  upon  him  were  not  accounted  his  jurors,  by  reason  all,  or  any  of  them,  who 
were  first  sworn  to  try  him,  could  not  (by  law)  be  removed,  and  others  put  in  tbeir 
itead;  and  that  such  illegal  alteration  was  then  adjudged  a  capital  crime,  and  forth- 
with the  said  Cadwine  was  hanged. 


(a)  See  SpeUnan's  Qlossar.  in  the  word        (h)  2  Inst  56. 
Jwata.  (e)  2  Inst.  74. 
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2.  A  second  instance  I  shall  give  you,  in  the  words  of  the  Lord  Chief  Justice 
Coke,  (a)  "  Against  this  ancient  and  fundamental  law,  (and  in  the  ftce  thereof,) 
^ere  was,  in  the  eleventh  year  of  King  Henry  7,  cap.  3,  an  act  of  parliameirt 
obtained,  (on  fair  pretences  and  a  specious  preamble,  as  to  avoid  divers  mischiela, 
&c.,)  whereby  it  was  ordained, '  that  from  thenceforth,  as  well  jnBtices  of  aasize,  as 
justices  of  the  peace,  upon  a  bare  information  for  the  king  before  them  made,  with- 
out any  finding  or  presentment  by  the  verdict  of  twelve  men,  should  have  fuHl  power 
and  authority,  by  their  discretions,  to  hear  and  determine  all  offences  and  oontempCi 
committed  or  done  by  any  person  or  persons,  against  the  form,  ordinance  or  effect, 
of  any  statute  made  and  not  repealed,'  &c.  By  color  of  which  act,"  (saith  Coke.) 
^*  shaking  this  fundamental  law,"  (he  means  touching  all  trials  to  be  by  juries,) 
•*  it  is  not  credible  what  HORRIBLE  OPPRESSIONS  and  EXACTIONS,  to  the 
undoing  of  MULTITUDES  of  people,  were  committed  by  Sir  Richard  Em; 
Knight,  and  Edmund  Dudley,  Esq.,  (being  justices  of  the  peace,)  throughout  I 
land ;  and  upon  this  unjust  and  injurious  act  (as  commonly  in  like  eases  it  fal 
out)  a  new  office  was  erected,  and  t^ey  made  masters  of  the  king's  fbrfeitares." 

But  not  only  this  statote  was  justly,  soon  after  the  decease  of  Henry  YIL, 
repealed  by  the  stat.  of  the  1  Hen.  8,  cap.  6,  but  also  the  said  Empson  and  Dudley 
(notwithstanding  they  had  such  an  act  to  back  them,  yet  it  being  against  Magna 
Charta,  and  consequently  void)  were  fiiirly  executed  for  their  pains ;  and  several  of 
their  under  agents,  as  promoters,  informere  and  the  like,  severely  punished,  ibr  » 
warning  to  all  others  that  shall  dare  (on  any  pretence  whatsoever)  bfiringe  oar 
English  liberties.  (6)  For  so  the  Lord  Coke(c)  having  (elsewhere)  with  detestatior 
mentioned  their  story,  pathetically  concludes:  "  Qui  eorum  vestiffiu  innttantj  exitm 
perhorrescant"  *^  Let  all  those  who  shall  presume  to  tread  their  steps,  teembk  at 
their  dreadful  end/'  Other  instances  of  a  mter  date  might  be  given,  but  I  supposs 
these  may  suffice. 

Jurym,  Tes,  surely ;  and  by  what  you  have  discoursed  of  the  long-oontiniied 
use  of  juries,  and  the  sealous  regards  our  ancestors  had  not  to  part  with  them,  I 
perceive  that  they  were  esteemed  a  special  privilege.  Be  pleased,  therefore,  to 
acquaint  me,  wherein  the  exceflency  and  advantages  to  the  people,  by  that  method 
of  trial  above  others,  may  consist. 

Barr.  This  question  shows  you  have  not  been  much  conversaDt  abroad,  to 
observe  the  miserable  condition  of  the  poor  people  in  most  other  nations,  wheie 
they  are  either  wholly  subject  to  the  despotic  arbitrary  lust  of  their  rulers;  or  at 
best  under  such  laws  as  render  their  lives,  liberties  and  estates,  liable  to  be  db^ 
posed  of  at  the  discretion  of  strangers  appointed  their  judges ;  most  times  mer> 
cenary,  and  creatures  of  prerogative;  sometimes  malicious  and  oppressive;  and 
often  partial  and  corrupt.  Or  suppose  them  ever  so  just  and  upright,  yet  stifl  has 
the  subject  no  security  against  the  attacks  of  unconscionable  witnesses.  Tea,  wheie 
there  is  no  sufficient  evidence,  upon  bare  suspicions,  they  are  obnoxious  to  ^e  ta^ 
tuTcs  of  the  rack,  which  often  make  an  innocent  man  confess  himself  guilty,  merelj 
to  get  out  of  present  pain.  Is  it  not  then  an  inestimable  happiness  to  be  bora  ani 
live  under  such  a  mild  and  righteous  constitution,  wherein  all  these  mischiels  (as 
fex  as  human  prudence  can  provide)  are  prevented  7  where  none  can  be  condemited, 
either  by  the  power  of  superior  enemies,  or  the  rashness  or  ill-will  of  any  jndge^ 
nor  by  the  bold  affirmations  of  any  profligate  evidence;  but  no  less  tiban  tweivs 
honest,  substantial,  impartial  men,  his  neighbors,  (who  consequently  cannot  be  pre* 
sumed  to  be  unacquainted  either  with  die  matters  charged,  the  prisoner's  course  of 
life,  or  the  credit  of  the  evidence,)  must  first  be  f^lly  satisfied  in  their  conscieoeeSi 
that  he  is  guilty ;  and  so  all  unanimously  pronounce  upon  their  oaths  ?  Are  not 
these,  think  you,  very  material  privileges  ? 

Jwym,  Tes,  certainly ;  though  I  never  so  well  considered  them  befere.    Bol 
now  I  plainly  see  our  forefathers  had,  and  we  still  have,  all  the  reason  in  die  worli 
to  be  zealous  fbr  the  maintenance  and  preservation  thereof  fttmt  subversion  or 
encroachments,  and  to  transmit  them  entire  to  posterity.    For,  if  once  this  baalP  ' 
be  broken  down  or  neglected,  an  ocean  of  oppression^  and  the  ruins  of  tnifaali 

(a)  2  Inst.  51.  printed  in  1974 

(b)  See  Sir  Rich.  Baker's  Chron.  p.  264,        (c)  4  In»t^§.^^^  by  GoOglc 
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nnmbers  of  people,  (as  in  Empson  and  Dudley's  days,)  may  easily  follow,  when 
on  any  pretence  they  may  be  made  criminals,  and  then  fined  in  vast  sums,  with 
pretext  to  enrich  the  king's  coffers,  but  indeed  to  feed  those  insatiate  vultures  that 
promote  such  unreasonable  prosecutions.  But  since  you  have  taught  me  so  much 
of  the  antiquity  and  excellency  of  juries,  I  cannot  but  crave  the  continuance  of 
vour  fayor^  to  acquaint  me  somewhat  more  particularly  of  their  office  and  power 
by  law. 

Barr,  I  shall  gladly  comply  with  so  reasonable  and  just  request.  "  A  jury  of 
twelve  men  are  by  our  laws  the  only  proper  judges  of  the  matter  in  issue  before 
them.*Va)     As  for  instance, 

1.  That  testimony  which  is  delivered  to  induce  a  jury  to  beHeve,  or  not  to 
believe,  the  matter  of  fact  in  issue,  is  called  in  kw  svidknos  ;  because  thereby  the 
jury  may,  out  of  many  matters  of  fact,  Evidere  veritatem;  that  is,  see  clearly  the 
truUi,  of  which  they  are  proper  judges. 

2.  When  any  matter  is  sworn,  or  [when]  a  deed  [is]  read,  or  offered,  whether  it 
shall  be  believed,  or  not,  or  whetber  it  be  true,  or  false,  in  point  of  fact,  the  jurors 
are  proper  judges. 

3.  Whether  such  an  act  was  done,  in  such  or  such  a  manner,  or  to  such  or  such 
ao  intent,  the  jurors  are  judges.  For  the  court  is  not  judge  of  these  matters,  whick 
are  evidence  to  prove  or  disprove  the  thing  in  issue.  And  therefore  the  witnesses 
are  always  ordered  to  direct  their  speech  to  the  jury;  they  being  the  proper  judges 
of  their  testimony.  And  in  all  pleas  of  the  crown  (or  maAteis  criminal)  the  pri- 
soner is  said  '^  to  put  himself  for  .trial  upon  his  country;"  which  is  explained  and 
referred  by  the  clerk  of  the  court,  to  be  meant  of  the  jury,  saying  to  them,  '^  Which 
country  you  are." 

Jurym,  Well,  then,  what  is  the  part  of  the  king's  justices,  or  the  court  ?  what 
are  they  to  take  cognisance  of,  or  do,  in  the  trials  of  men's  lives,  liberties  and  pro- 
perties r 

Barr,  Their  office,  in  general,  is  to  do  equal  justice  and  right;  particularly, 

1.  To  see  that  the  jury  be  regularly  returned  and  duly  sworn. 

2.  To  see  that  the  prisoner  (in  oases  where  it  is  permittable)  be  allowed  his  law* 
fill  ohalleng^. 

3.  To  advise  by  law,  whether  such  matter  may  be  given  in  evidence,  or  jiot; 
such  a  writing  read,  or  not ;  or  such  a  man  admitted  to  be  a  witness,  &o. 

4.  Because  by  their  learning,  and  experience,  they  are  presumed  to  be  best 
qualified  to  ask  pertinent  questions,  and,  in  the  most  perspicuous  manner,  soonest 
to  sifl  out  truth  from  amongst  tedious,  impertinent  circumstances  and  tautologies : 
they  therefore  commonly  examine  the  witnesses  in  the  oourt;  yet  not  excluding 
the  jury,  who  of  right  may,  and  where  they  see  cause,  ouglu  to  ask  them  any 
necessary  questions ;  which  undoubtedly  they  may  lawfully  do  with  modesty  and 
discretion,  without  begging  any  leave.  For  if  addng  leave  be  necessary,  it  implies 
in  the  court  a  right  when  they  list  to  deny  it,  and  how  then  shall  the  jury  luiow 
the  truth  ?  And  since  we  see,  that  counsel,  who  too  oflen  {^^-^-Fudet  hcBc  oppro- 
bria  nobis)  for  their  fees  strive  only  to  baffle  witnesses,  and  stifle  truth,  take  upon 
them  daily  to  interrogate  the  evidence;  it  is  absurd  to  think  that  the  jurors  should 
not  have  the  same  privilege,  who  are  upon  their  oaths,  and  proper  judges  of  the 
matter. 

5.  As  a  discreet  and  lawful  assistant  to  the  jiiry,(5)  they  do  often  recapitulate 
and  sum  up  the  heads  of  the  evidence :  but  the  jurors  are  still  to  consider  whether 
it  be  done  truly,  faWj  and  impartially ;  for  one  man's  memory  may  sooner  fail  than 
twelve's.  He  may  likewise  state  the  law  to  them;  that  is,  deUver  his  opinion  where 
the  case  is  difficult,  or  they  desire  it.  But  since,  ex  /acto  jus  oritur^  all  matter  of 
law  arises  out  of  matter  of  fact,  so  that  till  the  fact  is  settled  there  is  no  room  for 
law :  therefore  all  such  discourses  of  a  judge  to  a  jury  are,  at  ought  to  be,  hypo- 
thetical, not  coercive ;  conditional,  and  not  positive,  vii. :  ^'  If  you  find  the  fact  thus 
or  thus  (still  leaving  the  jury  at  liberty  to  find  as  they  see  cause)  then  you  are  to 
find  for  the  plaintiff;  but  if  yuu  find  the  fact  thus,  or  dius,  then  you  are  to  find  for 
the  defendant,  or  the  like;"  guilty,  or  not  guilty,  in  cases  criminaL 

(a)  See  4  Inst  84.  {b)  Taughan's  Reports  ia  Boabell's 
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Lastly,  they  are  to  take  the  verdhst  of  the  jury,  and  thereupon  to  give  judgmenl 
according  to  law.  For  the  office  of  a  judge  (as  Coke  well  obeerres)  is  ju9  duxre^ 
not  jus  dare  ;  not  to  make  any  laws  by  strains  of  wit,  or  forced  interpretations;  but 
plainly,  and  impartially,  to  declare  the  law  already  established.  Nor  can  they  refuse 
to  accept  the  jury's  verdict  when  agreed  :  for  if  they  should,  and  force  the  jury  to 
return,  and  any  of  them  should  miscarry  for  want  of  accommodation,  it  wotdd 
undoubtedly  be  murder;  and  in  such  case  the  jury  may,  without  crime,  force  their 
liberty ;  because  they  are  illegally  confined,  (having  given  in  their  yerdict,  and 
thereby  honestly  discharged  their  office,)  and  are  not  to  be  starved  for  any  man's 
pleasure. 

Jurym.  But  I  have  been  told,  that  a  jury  is  only  judge  of  naked  mailer  of  fati^ 
and  are  not  at  all  to  take  upon  them  to  meddle  with,  or  regard,  matter  of  lawj  hut 
leave  it  wholly  to  the  court. 

£arr,  'Tis  most  true,  jurors  are  judges  of  matters  of  fact :  that  is  their  proper 
province,  their  chief  business ;  but  yet  not  excluding  the  consideration  of  matter 
of  law,  as  it  arises  out  of,  or  is  complicated  with,  and  influences  the  &ct.  For  to 
say  they  are  not  at  all  to  meddle  with,  or  have  respect  to,  law,  in  giving  their  ver- 
dicts, is  not  only  a  false  position,  and  contradicted  by  every  day's  experience;  hoi 
also  a  very  dangerous  and  pernicious  one ;  tending  to  defeat  the  principal  end  of 
the  institution  of  juries^  and  so  subtilly  to  undermine  that  which  was  too  strcmg  to 
be  battered  down. 

1.  It  is  false :  for,  though  the  direction,  as  to  matter  of  law  separately,  may 
belong  to  the  judge,  and  the  finding  the  matter  of  fact  does,  peculiarly,  belong  to 
the  jury ;  yet  must  youf  jury  also  apply  matter  of  fact  and  law  together;  and  from 
their  consideration  of,  and  a  right  judgment  upon  both,  bring  forth  their  Terdict: 
for  do  we  not  see  in  most  general  issues,  as  upon  not  guilty — ^pleaded  in  trespass, 
breach  of  the  peace,  or  felony,  though  it  be  matter  in  law  whether  the  party  he  a 
tregpanery  a  breaker  of  the  peace,  or  a  felon ;  yet  the  jury  do  not  find  tLe  faet  of 
the  case  &y  iUelf  leaving  the  law  to  the  court;  but  find  the  party  guilty,  or  not 
^ilty,  generally  f  So  as,  though  they  answer  not  to  the  question  nngly^  what  is 
law  ?  yet  they  determine  the  law,  in  all  matters,  where  xMsue  ujotneiL  So  likewiw 
is  it  not  every  day's  practice,  that  when  persona  are  indicted  for  murderp  the  jmy 
not  only  find  them  guilty,  or  not  guilty;  but  many  times,  upon  hearing,  and 
weighing  of  circumstances,  bring  them  in,  either  guilty  of  murder,  manslaughter^ 
per  infortunium  or  m  defendendoy  as  they  see  cause  ?  Now,  do  they  not,  herein, 
oomplicately  resolve  both  law  and  fact  f  And  to  what  end  is  it,  tliat  when  any 
person  is  prosecuted  upon  any  statute,  the  statute  itself  is  usually  read  to  the  jmois, 
but  only  that  they  may  judge  whether  or  no  the  matter  be  within  that  statatef 
But  to  put  the  business  out  of  doubt,  we  have  the  suffrage  of  that  oracle  of  kw, 
Littleton,  who  in  his  Tenures,  sect.  368,  declares,  ^<  That  if  a  jury  will  take  imoii 
them  the  knowledge  of  the  law  upon  the  matter,  they  may."  Which  is  agreed  to 
likewise  by  Coke,  in  his  comment  thereupon.(a)  And  therefore  it  is  false  to  say 
that  the  jury  hath  not  power,  or  doth  not  use  frequently  to  apply  the  fact  to  the 
law ;  and  thence  taking  their  measures,  judge  of,  and  determine,  the  crime^  or  ia 
by  their  verdict.(6) 


(a)  Before  the  present  disputes  arose,  an  *'not  ffuilty."  Howeve*,  as  oar 
able  writer  of  our  own  times  considers  this  as  have  pUtoed  it  in  their  option  to  determi&e  the 
a  settled  and  allowed  rule.  See  Blackstone's  law,  so  fkr  as  it  is  connected  with  the  iiMt; 
Commentaries,  vol.  i.  p.  8 ;  toI.  iii.  p.  877,  the  language  of  their  verdicts  eomprefaeads, 
878,  particularly  vol.  iv.  p.  864,  865,  4th  ed.  when  necessary,  their  sentiments  upon  both. 

(b)  Not  only  the  express  assertion  of  law-  If  an  action  is  said  to  be  eriminal,  it  Is 
yers— and  the  practice  of  the  courts,  proTC,  neeettary  to  determine  whether  the  aetieft 
that  juries  are  authorixed  to  determine  the  happened: — so  that  when  a  jury  deelaree  thai 


law,  80  far  as  it  relates  to  the  fact ;  but,  in  a  man  is  guilty,  the  faet  is  implied ; 

the  third  place,  the  woriif,  in  which  verdicts  they  cannot  affix  guilt,  where  tJhere  is  no  face 

must  be  given,  indicate,  that  they  have  this  When  a  jury  declares  a  man  not  goilty.  «h« 

power.    If  juries  had  been  appointed  to  judge  determination  of  the  fhot  is  loft  uncertain; 

of  fact  only,   the  words   **  done,"  or  "  not  because  it  is  unneeeifary ;  for  the  law  coaecna 

done,"  or  words  of  a  like  import,  would  have  itself  with  actions,  only  so  fiur  as  they  aie 

been  substituted  for  the  words  <*  guilty/'  or  criminal. 
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2.  As  juries  have  ever  been  vested  with  snob  power  by  law,  so,  to  exclude  tbem 
iiom,  or  disseise  them  of  the  same,  were  utterly  to  defeat  the  end  of  their  institu- 
iion.(a)  For  then,  if  a  person  should  be  indicted  for  doing  any  common  innocent 
act,  if  it  be  but  clothed,  and  disguised,  in  the  indictment,  with  the  name  of  treason, 
or  some  other  high  crime,  and  proved,  by  witnesses,  to  have  been  done  by  him,  the 
jury,  though  satisfied  in  conscience,  that  the  fact  is  not  any  such  offence  as  it  is 
called,  yet  because  (according  to  this  fond  opinion)  they  have  no  power  to  judge  of 
law,  and  the  fact  charged  is  fully  proved,  they  shall,  at  this  rate,  be  bound  to  find 
*  him  guilty :  and  being  so  found,  the  judge  may  pronounce  sentence  against  him, 
for  he  finds  him  a  convicted  traitor,  &c.,  by  his  peers.  And  thus,  as  a  certain  phy- 
sician boasted,  that  he  had  killed  one  of  his  patients  with  the  best  method  in  the 
world ;  so  h^re  should  we  have  an  innocent  man  hanged,  drawn  and  quartered,  and 
all  Siceording  to  law. 

Jurym.  God  forbid  that  any  such  thing  should  be  practised !  and  indeed  I  do  not 
Tery  fully  understand  you. 

Barr,  I  do  not  say  it  ever  hath  been^  and  I  hope  it  never  totU  he  practised  :  but 
this  I  will  say,  that  according  to  this  doctrine,  it  may  be ;  and  consequently  juries 
may  thereby  be  rendered,  rather  a  snare,  or  engine  of  oppression,  than  any  advan- 
tage or  guardian  of  our  legal  liberties  against  arbitrary  injustice ;  and  made  mere 
properties  to  do  the  dmdgexy,  and  bear  the  bbune  of  unreasonable  prosecutions. 
And  since  you  seem  so  dull  as  not  to  perceive  it,  let  us  put  an  imaginary  case ;  not 
in  the  least  to  abet  any  irreverence  towards  his  majesty,  but  only  to  explain  the 
thing,  and  show  the  absurdness  of  this  opinion. — Suppose,  then,  a  man  should  be 
indicted,  For  that  he,  as  a  false  traitor,  not  having  the  fear  of  God  before  his  eyes, 
&e.,  did,  traitorously,  presumptuously,  against  his  allegiance,  and  with  an  intent  to 
affirdnt  his  majesty's  person,  and  government,  pass  by  such,  or  such,  a  royal  statue, 
or  effigies,  with  his  hat  on  his  head,  to  the  great  contempt  of  his  majesty  and  his 
authority,  the  evil  example  of  others,  against  the  peace,  and  his  majesty's  crown 
and  dignity.  Being  hereupon  arraigned,  and  having  pleaded  not  guilty,  suppose 
that  sufficient  evidence  should  swear  the  matter  of  fact  laid  in  the  indictment, 
vis. :  That  he  did  pass  by  the  statue,  or  picture,  with  his  hat  on ;  now  imagine 
yourself  one  of  the  jury  that  were  sworn  to  try  him ; — ^what  would  you  do  in  the 
matter? 

Jurym,  Dof  why  I  should  be  satisfied  in  my  conscience  that  the  man  had  not, 
herein,  committed  any  crime,  and  so  I  would  bring  him  in,  not  guilty. 

Barr.  Ton  speak  as  any  honest  man  would  do :  but  I  hope  you  have  not  forgot 
ih»  point  we  were  upon.  Suppose,  therefore,  when  you  thought  to  do  thus,  the 
court,  or  one  of  your  brethren,  should  take  you  up,  and  tell  you,  that  it  was  out  of 
your  power  so  to  do :  '^  For  look  ye  (saith  he)  my  masters  !  we  jurymen  are  only  to 
find  matter  of  fact  ]  which  being  fully  proved,  as  in  this  case  before  us  it  is,  we  must 
find  the  party  guilty.  Whether  the  thing  be  treason  or  not,  does  not  belong  to  us 
to  inquire ;  it  is  said  so  here,  you  see,  in  the  indictment ;  and  let  the  court  look  to 
that,  they  know  best  We  are  not  judges  of  law.  Shall  we  meddle  with  niceties 
and  punctilios,  and  go  contrary  to  the  directions  of  the  court  ?  So  perhaps  we  shall 
bring  ourselves  into  tk  prcemunire,  (as  they  say,)  and  perhaps  never  be  suffered  to 
be  jurymen  again.     Iso,  no,  the  matter  of  fact  you  see  is  proved,  and  that  b  our 

(a)  From  the  doctrine,  that  juries,  in  the    incapable  of  knowing  what  is,  or  what  is  not, 
of  libels,  are  not  judges  of  law,  as  well    law ;   it  follows  that  none  bnt  lawyers  can 


as  fact,  necessarily  flows  the  following  absur-  justly  be  punished  for  a  breach  of  the  law ; 

oLity  :  yiz.,  that  it  is  the  duty  of  juries  to  de-  for,  surely,  that  man  is  rather  unfortunate, 

elare  men  guilty,  or  not  guilty,  in  whom  they  than  faulty,  who  ignorantly  transg^^esses  the 

pereeive  neither  guilt  nor  innocence. — Again :  law." — Besides,  if  it  is  wise  to  Test  the  deter- 

if,  because  a  circnmstance  is  esublished  as  mination  of  law,  where  it  concerns  facts,  in 

a  fibot,  it  is  to  be  reputed  as  a  crime,  CTery  the  jury,  when  any  civil  or  criminal  suit  is  in 

incident  which  happens,  is  a  crime.     Now,  question ;  certainly  it  is  wise  to  intrust  the 

if  printing  and  publishing  only  be  criminal,  jury  with  the  same  power,  in  all  suits  which 

it  is  criminal  to  print  and  publish  the  book  particularly  concern  the   state ;   because,  in 

of  Common  Prayer,  and  the  Bible.  such  suits,  the  determination  is  always  of 

It  is  hard  to  say,  on  what  principles  this  more    consequence,   and  judges    are    more 

right  of  juries  can  be  disputed.      **  If  jury-  likely  to  be  under  an  influence  which  is  in- 

men,  because  not  bred  to  the  law,  are  supposed  jorious  to  the  rights  of  the  people.            | 
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business ;  we  must  go  according  to  our  eyidence,  we  cannot  do  less :  tmlj  it  is  some- 
thing hard,  and  I  pity  the  poor  man,  but  we  cannot  help  it/'  &c.  After  these  nota- 
ble documents,  what  would  you  do  now? 

ihirym,  I  should  not  tell  what  to  say  to  it ;  for  I  have  heard  several  ancient  jury 
%«n  speak  to  the  very  same  effect,  and  thought  they  talked  very  wisely. 
'  Barr,  Well,  then,  would  you  consent  to  bring  in  the  man  guilty  ? 

Jurym,  Truly  I  should  be  somewhat  unwilling  to  do  it ;  but  I  do  not  see  which 
way  it  can  be  avoided,  but  thatr  he  must  be  found  guilty  of  the  fact. 

Barr.  God  keep  every  hqnest  body  from  such  jurymen !  Have  you  no  more 
regard  to  your  oath,  to  your  conscience,  to  justice,  to  the  life  of  a  man  ? 

Jurym.  Hold,  hold !  perhaps  we  would  not  bring  him  in  guilty  generally,  but 
only  guilty  of  the  fact;  finding  no  more,  but  guilty  of  passing  by  the  statue  with 
his  hat  on. 

Barr.  This  but  poorly  mends  the  matter,  and  signifies  little  or  nothing :  for  soch 
a  finding  hath  generally  been  refused  byj^he  court  as  being  no  verdict,  though,  it 
is  said,  it  was  lately  allowed  somewhere  in  a  case  that  required  favor.  But,  sup* 
pose  it  were  accepted,  what  do  yon  intend  should  become  of  the*  prisoner  ?  Must 
not  he  be  kept  in  prison  till  all  the  judges  are  at  leisure,  and  willing  to  meet  and 
argue  the  business  ?  Ought  you  not,  and  what  reason  can  you  give  why  you  sAovA/ 
not  absolutely  acquit  and  discharge  him  ?  Nay,  I  do  aver  you  are  bound  by  your 
oaths^'to  do  it,  by  saying  with  your  mouths  to  tJie  court  what  your  conscience  can- 
not but  dictate  to  yourselves,  "  not  guilty*'  For,  pray  oonsider,  are  you  not  sworn 
that  you  will  well  and  truly  try,  and  true  deliverance  make  ?  (a)  There  is  none  of 
this  story  of  matter  of  fact  distinguished  from  kw  in  your  oath ;  but  jou  are  '^  well,'' 
that  is,  /u%,  and  <<  truly,"  that  is,  impdrtially^  to  try  the  prisoner.  So  ^at  if 
upon  your  consciences,  and  the  best  of  your  understanding,  by  what  is  proved 
against  him,  you  find  he  is  guilty  of  that  crime  wherewith  he  stands  charged,  that 
is,  deserving  death,  or  such  other  punishment  as  the  law  infiicts  upon  an  offence 
so  denominated,  then  you  are  to  say  he  is  guilty.  But  if  you  are  not  satisfied  that 
either  the  act  he  has  committed  was  treason  or  other  crime,  (though  it  be  never  so 
often  called  so) ;  or  that  the  act  itself,  if  it  were  so  criminal,  tocu  not  clone  :  then 
what  remains  but  that  you  are  to  acquit  him  ?  for  the  end  of  juries  is  to  preserve 
men  from  oppression,  which  may  happen  as  well  by  imposing  or  ruining  them,  for 
that  as  a  crime,  which  indeed  is  none,  or  ati^least  not  such,  or  so  great  as  is  pre- 
tended, as  by  charging  them  with  the  conoftnission  of  that  which  in  truth  was  not 
committed.  And  how  do  you  well  and  truly  try  and  true  deliverance  make,  when 
indeed  you  do  but  deliver  him  up  to  others  to  be  condemned  for  that  which  yoor- 
selves  do  not  believe  to  be  any  crime  ? 

Jurym.  Well,  but  the  supposed  case  is  a  case  unsupposable.  It  is  not  to  be 
imagined  that  any  such  thing  should  happen,  nor^to  be  thought  that  the  judges 
will  condemn  any  man,  though  brought  in  guilty  by  the  jury,  if  the  matter  in  itself 
be  not  so  criminal  by  law. 

Barr,  It  is  most  true,  I  do  not  believe  that  ever  that  case  will  happen.  I  put  it 
in  a  thing  of  apparent  absurdity,  that  you  might  the  more  clearly  observe  the  unrea- 
sonableness of  this  doctrine ;  but  withal  I  must  tell  you  that  it  is  not  impossible  that 
some  other  cases  may  really  happen,  of  the  same  or  the  like  nature,  though  more 
fine  and  plausible.  And  though  we  apprehend  not  that  during  the  reign  of  his 
majesty  Uiat  now  is  (whose  life  God  long  preserve,)  any  judges  will  be  made  that 
would  so  wrest  the  law,  yet  what  security  is  there  but  that  some  successors  may  not 
be  so  cautious  in  their  choice  ?  And  though  our  benches  of  judicature  be  at  pre- 
sent furnished  with  gentlemen  of  great  integrity,  yet  there  may  one  day  happen 
some  Tresilian  or  kinsman  of  Empson's  to  get  in,  (n)r  what  has  been  may  be.)  who, 
Empson-like,  too,  shall  pretend  it  to  be  for  his  master's  service  to  increase  the 
number  of  criminals  that  his  coffers  may  be  filled  with  fines  and  forfeitures,  and 
then  such  mischiefs  may  arise.  And  juried,  having  upon  conJUlence  parted  with 
their  just  privileges,  shall  then,  too  late,  strive  to  reassume  them,  when  the  num- 
ber of  ill  precedents  shall  be  vouched  to  enforce  that  as  of  right  whi6h  in  truth  was 
at  first  a  wrong,  grounded  on  easiness  and  ignorance.     Had  our  wise  and  waiy 


(a)  Of  tfceir  verdiety  thU  is  meai^ni^ed  by  GoOglc 
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^Ancestors  thought  fit  to  depend  so  far  upon  the  contingent  honesty  of  judges,  they 
Deeded  not  to  have  been  so  zealous  to  continue  the  usage  of  juries. 

Jurym,  Yet  still  I  have  heard,  that  in  every  indictment  or  information  there  is 
always  something  of  form  or  law,  and  something  else  of  fact ;  and  it  seems  reason- 
able that  the  jury  should  not  'be  bound  up  nicely  to  find  every  formality  therein 
expressed,  or  else  to  acquit  (perhaps)  a  notorious  criminal.  But  if  they  find  the 
essential  matter  of  the  crime  then  they  ought  to  find  him  guilty. 

Barr,  You  say  true,  and  therefore  must  note  that  there  is  a  wide  difierence  to 
be  made  between  words  of  course,  raised  by  implication  of  law  and  essential  words, 
that  either  make  or  really  aggravate  the  crime  charged.  The  law  doth  suppose 
and  imply  every  trespass,  breach  of  the  peace,  every  felony,  murder  or  treason,  to 
be  done  vi  ei  armu,  with  force  and  arms,  &c.  Now,  if  a  person  be  indicted  for 
murder  by  poison,  and  the  matter  proved ;  God  forbid  the  jury  should  scruple  the 
finding  him  guilty  upon  the  indictment,  merely  because  they  do  not  find  that  part 
of  it  as  to  force  and  arms  proved  1  for  that  is  implied  as  a  necessary  or  allowable 
fiction  of  law. 

But  on  the  other  side,  when  the  matter  in  issue,  in  itself,  and  taken  as  a  naked 
proposition,  is  of  such  a  nature,  as  no  action,  indictment  or  information  will  lie  for 
it  singly ;  but  it  is  worked  up  by  special  aggravations  into  matter  of  damage  or 
crime ;  (as  that  it  was  done  to  scandalize  the  government,  to  raise  sedition,  to  affront 
authority  or  the  like,  or  with  such  or  such  an  evil  intent :)  If  these  aggravations, 
or  some  overt  act  to  manifest  such  ill  design  or  intention,  be  not  made  out  by  evi- 
dence, then  ought  the  jury  to  find  the  party  not  guilty.     For  example : 

Bishop  Latimer  (afterwards  a  martyr  in  bloody  Queen  Mary's  days,  for  the  Pro- 
testant religion)  in  his  sermon  preached  before  the  most  excellent  King  Edward  VI., 
delivered  these  words :  "  I  must  desire  your  grace  to  hear  poor  men's  suits  yourself. 
The  saying  is  now,  *  That  money  is  heard  everywhere :' — '  If  he  be  rich,  he  shall 
soon  have  an  end  of  his  matter.'  Others  are  fain  to  go  home  with  weeping  tears 
for  any  help  they  can  obtain  at  any  judge's  hand.  Hear  men's  suits  yourself,  I 
require  you  in  God's  behalf;  and  put  them  not  to  the  hearing  of  these  velvet-coats, 
these  np-skins.  Amongst  all  others,  one  especially  moved  me  at  this  time  to  speak : 
This  it  is,  sir :  A  gentlewoman  came  and  told  me,  that  a  great  man  keepeth  certain 
lands  of  hers  from  her,  and  will  be  her  tenant  in  spite  of  her  teeth.  And  that  in  a 
whole  twelvemonth  she  could  not  get  but  one  day  for  the  hearing  of  her  matter, 
and  the  same  day,  when  it  should  be  heard,  the  great  man  brought  on  his  side  a 
great  sight  of  lawyers  for  his  council.  The  gentlewoman  had  but  one  man  of  law, 
and  the  great  man  shakes  him  so,  that  he  cannot  tell  what  to  do.  So  that  when 
the  matter  came  to  the  point,  the  judge  was  a  means  to  the  gentlewoman,  that  she 
should  let  the  great  man  have  a  quietness  in  her  land. — ^I  beseech  your  grace,  that 
ye  would  look  to  these  matters. 

''And  yon,  proud  judges!  hearken  what  God  saith  in  his  holy  book:  AudiU 
iOaSy  ita  parouniy  ut  magnum,  Hear  them  (saith  he)  the  small  as  well  as  the  great ; 
the  poor  as  well  as  the  rich;  regard  no  person,  fear  no  man.  And  why?  Quia 
Domini  judicium  est,  The  judgment  is  God's.  Mark  this  saying,  thou  proud 
judge ;  the  devil  will  bring  this  sentence  against  thee  at  the  day  of  doom.  Hell 
will  be  full  of  these  judges,  if  they  repent  not  and  amend :  they  are  worse  than  the 
wicked  judge  that  Christ  speaketh  of,  Luke  the  19th,  that  neither  feared  God  nor 
the  world.  Our  judges  are  worse  than  this  judge  was ;  for  they  will  neither  hear 
men  for  God's  sake,  nor  fear  of  the  world,  nor  importunateness,  nor  anything  else ; 
yea,  some  of  them  will  command  them  to  ward  [prison]  if  they  be  importunate.  I 
beard  say,  that  when  a  suitor  came  to  one  of  them,  he  said, '  What  fellow  is  it,  that 
giveth  these  folks  counsel  to  be  so  importunate  f  He  deserves  to  be  punished  and 
committed  to  ward.'  Marry,  sir,  punish  me  then ;  it  is  even  I  that  gave  them 
counsel.     I  would  gladly  be  punished  in  such  a  cause ;  and  if  you  amend  not,  I 

will  cause  them  to  cry  out  upon  you  still ;  even  as  long  as  I  live." These  are 

the  very  words  of  that  good  bishop  and  martyr,  Father  Latimer :  "  But  now-a-days 
the  judges  be  afraid  to  hear  a  poor  man  against  the  rich ;  insomuch,  they  will  either 
pronounce  against  him  or  so  drive  off  the  poor  man's  suit  that  he  shall  not  be  able 
to  go  through  with  it." (a) 

(a)  See  also  Latimer's  Third  Sermon.       ^^^^^.^^^  ^^  GX)Ogle   _ 
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Jurym.  Truly  they  are  somewhat  bold,  bat  I  think  very  honest  ones.  But  irhai 
signify  they  to  our  discourse  t 

Barr.  Only  this  ) — Suppose  the  judges  of  those  times,  thinking  themselves 
aggrieved  by  such  his  freedom,  should  have  brought  an  indictment  against  him, 
setting  forth,  that  "  falsely  and  maliciously,  intending  to  scandalize  the  govern- 
ment, and  the  administration  of  justice,  in  this  realm,  and  to  bring  Uie  same  intti 
contempt,  he  did  speak,  pubUsh  and  declare  the  false  and  seandalous  words  bef<»« 
recited." 

Jurym,  I  conceive,  the  judges  had  more  wit  than  to  trouble  themselves  about 
such  a  business. 

Barr.  That  is  nothing  to  the  purpose;  but  suppose,  I  say,  by  them  or  anybody 
else,  it  had  been  done ;  and  bis  speaking  the  words  had  been  proTtd  ;  and  yoa  had 
then  been  living,  and  one  of  the  jury  ? 

Jurym,  I  would  have  pronounced  him  not  guilty,  and  been  starved  to  death 
before  I  would  have  consented  to  a  oontrary  verdict;  because  the  words  in  them- 
selves are  not  criminal,  nor  reflecting  upon  any  particulars;  and  as  for  what  is  sup- 
posed to  be  laid  in  the  indictment  or  information,  (^'^that  diey  were  published  cr 
spoken  to  scandalize  the  government  and  the  administratiiHi  of  justice,  or  to  bring 
the  same  into  contempt,")  nothing  of  that  appears. 

Barr,  You  resolve  as  every  honest,  understanding,  conscientious  man  would  do 
in  the  like  case ;  for  when  a  man  is  prosecuted  for  that  which,  in  itself,  is  no  crime, 
how  dreadfully  soever  it  may  be  set  out,  (as  the  inquisitors  in  Spain  use  to 
clothe  innocent  Protestants,  whom  they  consign  to  the  flames,  with  Sanbenito's 
garments  all  over  bepainted  with  devils;  that  the  people  beholding  them  in  so 
hellish  a  dress  may  be  so  far  from  pitying  them,  that  they  may  rather  oondema 
them  in  their  thoughts  as  miscreants  not  worthy  to  live,  though  in  truth  they  know 
nothing  of  their  cause ;) — ^yet,  I  say,  notwithstanding  any  such  bugbear  artificeB, 
an  innocent  man  ought  to  be  acquitted,  and  not  he  and  all  his  family  rained,  and 
perhaps  utterly  undone,  for  words  or  matters,  harmless  in  themselves,  and  passibly 
very  well  intended,  but  only  rendered  criminal  by  being  thus  hideously  dressed 
up  and  wrested  with  some  far-fetched,  forced  and  odious  construction. 

Jurym,  This  is  a  matter  well  worthy  the  consideration  of  all  juries ;  for  indeed 
I  have  often  wondered  to  observe  the  adverbs  in  declarations,  indictments  and 
informations,  in  some  cases  to  be  hannless  vinegar  and  pepper,  and  in  others,  hen- 
bane steeped  in  aqua/ortis, 

Barr,  That  may  easily  happen,  where  the  jury  does  not  distinguish  legal  impli- 
cations, from  such  as  constitute  or  materially  aggravate  the  crime ;  for  if  the  jmy 
shall  bonestly  refuse  to  find  the  latter  in  cases  where  there  is  not  direct  proof  of 
them :  (viz.,  that  such  an  act  was  done  falsely,  scandalously,  maliciously,  with  an 
intent  to  raise  sedition,  defame  the  government  or  the  like,)  their  mouths  are  not  to 
be  stopt,  nor  their  consciences  satii^ed  with  the  court's  telling  them — Yoa  have 
nothing  to  do  with  that ;  it  is  only  matter  of  form  or  matter  of  law :  yoa  are  only 
to  examine  the  fact,  whether  he  spoke  such  words,  wrote  or  sold  such  a  book  or  this 
like.  For  now,  if  they  should  ignorantly  take  tiiis  for  an  answer,  and  bring  is 
the  prisoner  guilty,  though  they  mean  and  intend,  of  the  naked  fiict  or  bare  act 
only ;  yet  the  clerk  recording  it  demands  a  further  confirmation,  saying  to  tliem, 
thus :  *'  Well,  then,  you  say  A.  B.  is  guilty  of  the  trespass  or  misdemeanor,  ia 
manner  and  form  as  he  stands  indicted;  and  so  you  say  all?"  To  which  the  fon- 
man  answers  for  himself  and  his  fellows,  ''  Yes."  Whereupon  the  verdict  is  dn.wa 
ap---<'/ura/ore«  super  sacramentum  tuum  dicunt,"  &e,  <'  The  jurors  do  Aiy  npoa 
their  oaths,  that  A.  B.  maliciously,  in  contempt  of  the  king  and  the  government, 
with  an  intent  to  scandalize  the  administration  of  justice,  and  to  bring  the  aame 
into  contempt  or  to  raise  sedition,"  &c.,  (as  the  words  before  were  laid,)  spake  sneh 
words,  published  such  a  book  or  did  such  an  act,  against  the  peace  of  our  knd  tht 
king,  his  crown  and  dignity. 

Thus  a  VSKDIOT,  so  called  in  law,  quoii  verdatUy  because  it  ought  to  be  the  vm» 
or  saying^  of  truth  (verl  dictum)  itself,  may  become  composed  in  ita  material  part 
of  fidsehood.  Thus  twelve  men  ignorantly  drop  into  a  perjury.  And  will  not  every 
conscientious  man  tremble  to  pawn  his  soul  underr  the  sacred  and  dreadful  8oleB»> 
nity  of  an  oath,  to  attest  and  justify  a  lie  upon  record  to  all  posterity  7  besides  the 
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wrong  done  to  the  prisoner,  who  thereby  perhaps  comes  to  be  hanged,  (and  so  the 
jury  in  foro  consaentice  are  certainly  guilty  of  his  murder ;)  or  at  least  by  fine  or 
imprisonment,  undone,  with  all  his  family,  whose  just  curses  will  fall  heavy  on  such 
unjust  jurymen  and  all  their  posterity,  that  against  their  oaths  and  duty  occasioned 
their  causeless  misery.  And  is  all  this,  think  you,  nothing  but  a,  matter  of  for- 
mality? 

Jiurym.  Yes,  really,  a  matter  of  vast  importance  and  sad  consideration ;  yet  I  I 
think  you  charge  the  mischiefs  done  by  such  proceedings  a  little  too  heavy  upon  the 
jurors.     Alas,  good  men  !  they  mean  no  harm  ;  they  do  but  follow  the  directions 
of  the  court :  if  anybody  ever  happen  to  be  to  blame  in  such  cases,  it  must  be  the 
judges. 

Barr,  Yes,  forsooth  I  that's  the  juirmen's  common  plea ;  but  do  you  think  it 
will  hold  good  in  the  court  of  Heaven  f  It  is  not  enough  that  we  mean  no  harm, 
but  we  must  do  none  neither ;  especially  in  things  of  that  moment.  Nor  will  igno- 
rance excuse,  where  it  is  affected,  and  where  duty  obliges  us  to  inform  ourselves 
better,  and  where  the  matter  is  so  plain  and  easy  to  be  understood. 

As  for  the  judges,  they  have  a  fairer  plea  than  you,  and  may  quickly  return  the 
burden  back  upon  the  jurors :  for  *<  we,''  may  they  say,  *'  did  nothing  but  our  duty, 
according  to  usual  practice :  the  jury,  his  peers,  has  found  the  fellow  guilty,  upon 
their  oaths,  of  such  an  odious  crime,  and  attended  with  such  vile  presumptions  and 
dangerous  circumstances.  They  are  judged :  we  took  him  as  they  presented  him 
to  us ;  and  according  to  our  duty  pronounced  the  sentence  that  the  law  inflicts  in 
fuch  cases,  or  set  a  fine,  or  ordered  corporeal  punishment  upon  him,  which  was  very 
moderate,  considering  the  crime  laid  in  the  indictment,  or  information,  and  of  which 
they  had  so  sworn  him  guilty.  If  he  were  innocent,  or  not  so  bad  as  represented, 
let  his  destruction  lie  upon  the  jury/'  &c.  At  this  rate,  if  ever  we  should  have  an 
unconscionable  judc;e,  might  he  argue ;  and  thus  the  guilt  of  the  blood,  or  ruin  of 
an  innocent  man,  when  it  is  too  li^,  shall  be  bandied  to  and  fro,  and  shuffled  off 
from  the  jur^  to  the  judge,  and  from  the  judge  to  the  jury ;  but  really  sticks  fast  to 
both,  but  especially  on  the  jurors ;  because  the  very  end  of  their  institution  was  to 
prevent  all  dangers  of  such  oppression ;  and  in  everv  such  case  they  do  not  only 
wrong  their  own  souls,  and  irreparably  injure  a  particular  person,  but  also  basely 
betray  the  liberties  of  their  country  in  general.  For  as  without  their  ill  compliance 
and  act,  no  such  mischief  can  happen ;  so  by  it,  ill  precedents  are  made,  and  the 
plague  is  increased ;  honester  juries  are  disheartened,  or  seduced  by  custom  from 
their  duties ;  just  privileges  are  lost  by  disuser ;  and  perhaps  within  a  while  some 
of  themselves  may  have  a  hole  picked  in  their  coats,  and  then  they  are  tried  by 
another  jury,  just  as  wise  and  honest,  and  so  deservedly  come  to  smart  under  the 
ruinating  effects  and  example  of  their  own  folly  and  injustice. 

Jurym.  You  talk  of  folly,  and  blame  jurymen,  when  indeed  they  cannot  help  it 
They  would  sometimes  find  such  a  person  guilty,  and  such  an  one  innocent,  and 
are  persuaded  they  ought  so  to  do ;  but  the  court  overrules,  and  forces  them  to  do 
otherwise. 

Barr,  How,  I  pray  ? 

Jurym.  How?  wh^,  did  you  never  hear  a  jury  threatened  to  be  fined  and 
imprisoned  if  they  did  not  comply  with  the  sentiments  of  the  court  ? 

Barr,  I  have  read  of  such  doings,  but  I  never  heard  or  saw  it  done ;  and  indeed 
I  do  not  doubt  but  our  seats  of  justice  are  frimished  with  both  better  men,  and 
better  lawyers  than  to  use  any  such  menaces  or  duress ;  for  undoubtedly  it  is  a  base 
and  very  illegal  practice.  But,  however,  will  any  man  that  fears  God,  nay,  that  is 
Dui  an  honest  neathen,  debauch  his  conscience  and  forswear  himself;  do  his 
neighbor  injustice ;  betray  his  country's  liberties,  and  consequently  enslave  himself 
and  his  posterity ;  and  all  this  merely  because  he  is  hectored  and  threatened  a 
little? 

Jurym,  I  know  it  should  not  sway  with  any )  but  alas  I  a  prison  is  terrible  to 
most  men,  whatever  the  cause  be ;  and  the  fine  may  be  such^  if  one  shall  refuse  to 
comply,  as  may  utterly  ruin  one's  family. 

Barr,  Fright  not  yourself;  there  is  no  cause  for  this  ague  fit  to  shake  your 
conscience  out  of  frame  :  if  you  are  threatened,  'tis  but  hrutum  fulmen^  lightning 
without  a  thunderbolt^  nothing  but  big  words;  for  it  is  well  known  that  there  is 
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NEVER   A  JUDGE   IN  EnQLAND  THAT  CAN   FINE  OB  IMPRISON  ANT  JITBTMAN  I2C 
SUCH  A  CASE. 

Jurym.  Good  sir !  I  am  half  ashamed  to  hear  a  barrister  talk  thus :  have  not 
some  in  our  memory  been  fined  and  imprisoned  ?  And  sure  that  which  has  actually 
been  done,  is  not  altogether  impossible. 

Barr,  Your  servant,  sir !  under  favor  of  your  mighty  wisdom  and  experience, 
when  I  said  no  judge  could  do  it,  I  speak  the  more  like  a  barrister^  for  it  is  a 
maxim  in  law — idpossumiUj  quod  jure  possumtu ;  "a  man  is  said  to  be  able  to  do 
only  so  much  as  he  may  lawfully  do."  But  such  fining  and  imprisoning  cannot 
lawfully  be  done;  the  judges  have  no  right  or  power,  by  law,  to  do  it;  and  there> 
fore  it  may  well  be  said  they  cannot  or  are  not  able  to  do  it. 

And  whereas  you  say  tiiat  some  juries  in  our  memory  have  been  fined  and 
imprisoned,  you  may  possibly  say  true ;  but  it  is  as  true  that  it  hath  been  only  in 
our  memory;  for  no  such  thing  was  practised  in  ancient  times;  for  so  I. find  it 
asserted  by  a  late  learned  judge,(a)  in  these  positive  words:  *'No  case  can  be 
offered,  either  before  attaints  granted  in  general  or  after,  that  ever  a  jury  was 
punished  by  fine  and  imprisonment  by  any  judge,  for  not  finding  according  to  their 
evidence  and  his  direction,  until  Popham's  time ;  nor  is  there  clear  proof  that  he  ever 
fined  them  for  that  reason,  separated  from  other  misdemeanors."  And  fol.  152  he 
affirms,  ''  That  no  man  can  show  that  a  jury  was  ever  punished  upon  an  informa- 
tion, either  at  law  or  in  the  Star  Chai&ber,  where  the  charge  was  only  for  finding 
against  their  evidence,  or  giving  an  untrue  verdict,  unless  imbraoery,  subornation 
or  the  like  were  joined."  So  that,  you  see,  the  attempt  is  an  innovation  as  well  as 
unjust;  a  thing  unknown  to  our  forefathers  and  the  ancient  sages  of  the  law;  and 
therefore  so  much  the  more  to  be  watched  against,  resisted  and  suppressed  whilst 
young,  lest  in  time  this  crafty  cockatrice's  e^,  hatched  and  fostered  by  ignorance 
and  pusillanimous  compliance,  grow  up  into  a  serpent  too  big  to  be  mastered,  and 
so  blast  and  destroy  the  first-bom  of  our.  English  freedoms.  And  indeed  (blessed 
be  Otod)  it  hath  hitherto  been  rigorously  opposed  as  often  as  it  durst  crawl  abroad, 
•'being  condemned  in  parliament,  and  knocked  on  the  head  by  the  resolutions  of  the 
judges  upon  solemn  argument,  as  by  and  by  I  shall  demonstrate. 

Jurym,  Well,  but  are  jtirors  not  liable  then  to  fine  or  imprisonment  in  any 
case  whatsoever? 

Bar\JN ow  you  run,  from  the  point ;  we  were  talking  of  giving  their  verdict,  and 
you  speak^.pf  any  case  whatsoever.  Whereas  you  should  herein  observe  a  necessafy 
distinction,  which  I  shalljgive  you  in  the  words  of  that  learned  judge  last  recited:  (6) 
''Mtitfh  of  the  office  of  jurors,  in  order  to  their  verdict,  is  ministerial:  as  not 
withdrawing  from  their  fellows  after  they  are  sworn ;  not  receiving  from  either  side 
evidence  not  given  in  court;  hot  eating  and  drinking  before  their  verdict;  refuang 
to  give  a  verdict,  &o.,  wherein  if  they  transgress  they  may  be  finable.  But  the 
verdict  itself,  when  given,  is  not  an  act  ministerial,  but  judicial,  and  (supposed 
to  be)  according  to  the  best  of  their  judgment ;  for  which  they  are  not  finable,  nor 
to  be  punished  but  by  attaint ;"  that  is,  by  another  jury,  in  cases  where  an  attunt 
lies,  and  where  it  shall  be  found  that  toii/ully  they  gave  a  verdict  false  and  corrupt 

Now  that  juries,  otherwise,  are  in  no  case  punishable,  no^  can  (for  giving  their 
verdict  according  to  their  consciences  and  the  best  of  their  judgment)  be  l^:a]]y 
fined  or  imprisoned  by  any  judge  on  color  of  not  going  according  to  their  evidence, 
or  finding  contrary  to  the  directions  of  the  court,  is  a  truth  both  founded  on  uran- 
swerable  reasons,  and  confirmed  by  irrefragable  authorities. 

Jurym.    Those  I  would  gladly  hear. 

Barr.  They  are  many,  but  some  of  the  most  evident  are  these  that  follow.  As 
for  reasons : — 

1.  A  jury  ought  not  to  be  fined  or  imprisoned,  because  they  do  not  follow  the 
judge's  directions ;  for  if  they  do  follow  his  directions  they  may  yet  be  attainted : 
and  to  say  they  gave  their  verdict  according  to  his  directions  is  no  bar  but  the 
judgment  shall  be  reversed,  and  they  punished  for  doing  that  which  if  they  had 
not  done,  they  should  (by  this  opinion)  have  been  fined  and  imprisoned  by  the 
judge ;  which  is  unreasonable. 

(a)  Lord  Chief  Justice  Vaughan,  in  his  Reports,  toUT4lkr\n]c> 

(b)  Vaughan's  Reports,  fol.  152.  SmzldlyX^OU^lL 
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2.  If  tbey  do  not  follow  his  direction)  and  be  therefore  fined^  yet  they  may  be 
attainted,  and  so  they  should  be  doubly  punished  by  distinct  judicatories  for  the 
same  oflfence,  which  the  common  law  never  admits. 

3.  To  what  end  is  the  jury  to  be  returned  out  of  the  vicinage  (that  is,  the  neigh- 
borhood) whence  the  issue  ariseth  ?  to  what  end  must  hundredors  be  of  the  jury, 
whom  the  law  supposeth  to  have  nearer  knowledge  of  the  fact  than  those  of  the 
vicinage  in  general  ?  to  what  end  are  they  challenged  so  scrupulously  to  the  array 
and  poll  ?  to  what  end  must  they  have  such  a  certain  freehold,  ana  be  proln^  ei 
legates,  homines^  and  not  of  affinity  with  the  parties  concerned,  &c.,  if  after  all  this, 
they  implicitly  must  give  a  verdict  by  the  dictates  and  authority  of  another  man, 
under  pain  of  fines  and  imprisonment,  when  sworn  to  do  it  according  to  the  best  of 
their  own  knowledge  ?  A  man  cannot  see  by  another's  eye,  nor  hear  by  another's 
ear ;  no  more  can  a  man  conclude  or  infer  the  thing  to  be  resolved  by  another's 
understanding  or  reasoning,  unless  all  men's  understandings  were  equally  alike. 
And  if  merely  in  compliance,  because  the  judge  says  thus  or  thus,  a  jury  shall 
give  a  verdict :  though  such  their  verdict  should  happen  to  be  right,  true  and  just ; 
yet  they  being  not  assured  it  is  so,  from  their  own  understanding,  are  forsworn,  at 
least  in  foro  consctentice, 

4.  Were  jurors  so  finable,  then  every  mayor,  and  bailiff  of  corporations,  all 
stewards  of  leets,  justices  of  peace,  &c.,  whatever  matters  are  tried  before  them, 
shall  have  verdicts  to  their  minds,  or  else  fine  and  imprison  the  jurors  till  they 
have ;  so  that  such  must  be  either  pleased,  humored  or  gratified,  else  no  justice,  or 
right;  is  to  be  had  in  any  court. 

5.  Whereas  a  person  by  law  may  challenge  the  sheriff,  or  any  juryman,  if  of  kin 
to  his  adversary;  yet  he  cannot  challenge  a  mayor,  recorder,  justice,  &c.,  who  'tis 
possible  will  have  a  verdict  for  their  kinsman,  or  against  their  enemy,  or  else  fine 
and  imprison  the  jury  till  they  have  obtained  it :  so  that  by  this  m^ns  our  lives, 
liberties  and  properties  shall  be  solely  tried  by,  and  remain  at  the  arbitrary  disposal 
of  every  mercenaiy  or  corrupted  justice,  mayor,  bailiff  or  recorder,  if  any  such 
should,  at  any  time,  get  into  office. 

6.  'Tis  unreasonable  that  a  jury  should  be  finable  on  pretence  of  their  going 
against  their  evidence }  because  it  can  never  be  tried,  whether  or  no  in  truth  the^ 
did  find  with,  or  against,  their  evidence,  by  reason  no  writ  of  error  lies  in  the  case. 

7.  Were  jurjrmen  liable  to  such  arbitrary  fines,  they  would  be  in  a  worse  condi- 
tion than  the  criminals  that  are  tried  by  them ;  for  in  all  civil  actions,  informations 
and  indictments,  some  appeals,  or  writs  of  false  judgment,  or  of  error,  do  lie  into 
superior  courts  to  try  the  regular  proceedings  of  the  inferior.  But  here  can  be  no 
after-trial  or  examination ;  but  the  juryman  (if  fining  at  all  were  lawful)  must  either 
pay  the  fine  or  lie  by  it,  without  remedy  to  decide  whether  in  his  particular  case  he 
were  legally  fined  or  not. 

8.  Without  a  fact  i^reed,  it  is  as  impossible  for  a  judge,  or  any  other,  to  know 
the  law  relating  to  that  fact,  or  direct  concerning  it,  as  to  know  an  accident  that 
liath  no  subject;  for  as,  where  there  is  no  law  there  is  no  transgression,  so  where 
there  is  no  transgression  there  is  no  place  for  law :  for  ^*  the  law  (saith  divine  autho- 
rity) is  made  for  the  transgressor."  And  as  Coke  tells  us,  Ex  facto  jus  oritur ; 
upon  stating  the  fact  or  transgression,  matter  of  law  doth  arise  or  grow  out  of  the 
root  of  the  fact.  Now  the  jury  being  the  sole  judges  of  fact,  and  matter  in  issue 
before  them,  not  finding  the  fact  on  which  the  law  should  arise,  cannot  be  said  to 
find  against  law,  which  is  no  other  than  a  superstructure  on  fact :  so  that  to  say 
they  have  found  against  the  law,  when  no  fact  is  found,  is  absurd — an  expression 
insignificant  and  unintelligible.  For  no  issue  can  be  joined  of  matter  in  law ;  no 
jury  can  be  charged  with  the  trial  of  matter  in  law  barely ;  no  evidence  ever  was, 
or  can  be,  given  to  a  jury,  of  what  is  law  or  not :  nor  can  any  such  oath  be  given 
to,  or  taken  by  a  jury,  to  try  matter  in  law;  nor  does  an  attaint  lie  for  such  oath, 
if  false,  &c.  J3ut  if,  by  finding  against  the  directions  of  the  court  in  matter  of  law, 
shall  be  understood,  that  if  the  judge,  having  heard  the  evidence  given  in  court, 
(for  he  can  regularly  know  no  other,  though  the  jury  may,)  shall  tell  the  jury  upon 
this  evidence  the  law  is  for  the  plaintiff,  or  for  the  defendant,  and  the  jury  are, 
under  pain  of  fine  and  imprisonment,  to  find  accordingly,  then  it  is  plain  the  jury 
oi^ht  of  duty  so  to  do.    Now  if  this  were  true,  who  sees  not  that  the  jury  is  but  a 
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troublesome  delay,  of  great  charge,  mach  formality  and  no  real  use  in  determinlos 
right  and  wrong,  but  mere  echoes  to  sound  back  the  pleasure  of  the  court ;  and 
consequently,  that  trials  by  them  might  be  better  abolished  than  continued  ?  which 
is  at  once  to  spit  folly  in  the  faces  of  our  venerable  ancestors,  and  enslave  Ofor 
posterity. 
j<  9.  As  the  judge  can  never  direct  what  the  law  is  in  any  matter  controverted, 
without  first  knowing  the  fact,  so  he  cannot  possibly  know  the  fact  but  horn  the 
evidence  which  the  jury  have :  but  he  can  never  fully  know  what  evidence  they 
have ;  for  besides  what  is  sworn  in  court,  (which  is  all  that  the  judge  can  know,) 
the  jury,  being  of  the  neighborhood,  may,  and  ofttimes  do,  know  something  of 
their  own  knowledge  as  to  the  matter  itself,  the  credit  of  the  evidence,  &c.,  whic^ 
may  justly  sway  them  in  delivering  their  verdict;  and  which  self-knowledge  of 
theirs  is  so  far  countenanced  by  law,  that  it  supposes  them  capable  thereby  to  tiy 
the  matter  in  issue,  Tand  so  they  must,)  though  no  evidence  were  given  on  either 
side  in  court.  As  wnen  any  man  is  indicted,  and  no  evidence  comes  against  him, 
the  direction  of  the  court  always  is,  '^  You  are  to  acquit  him,  unless  of  your  own 
knowledge  you  know  him  guilty ;"  so  that  even  in  that  case  they  may  find  him 
guilty,  without  any  witnesses.  Now  how  absurd  is  it  to  think  that  any  jndge  has 
power  to  fine  a  jury  for  going  against  their  evidence,  when  he  that  so  fineth  knoweth 
perhaps  nothing  of  their  evidence  at  all,  (as  in  the  last  case,)  or  at  least  but  some 
part  of  it  ?  For  how  is  it  possible  he  should  lawfully  punish  tnem  for  that  whidi  it 
is  impossible  for  him  to  know  ? 

Lastly,  Is  anything  more  common  than  for  two  lawyers,  or  judges,  to  deduce 
contrary  and  opposite  conclusions  out  of  the  same  case  in  law  ?  And  why  then 
may  not  two  men  infer  distinct  conclusions  from  the  same  testimony?  And  oonse^ 
quently,  may  not  the  judge  and  jury  honestlv  difier  in  their  opinion  or  result  fron 
the  evidence^  as  well  as  two  judges  may,  which  often  happens  ?  And  shall  the 
jurymen,  merely  for  this  difierence  of  apprehension,  merit  fine  and  imprisonment, 
because  they  do  that  which  they  cannot  otherwise  do,  preserving  their  oath  and 
integrity  ?  especially  when  by  law  they  aire  presumed  to  know  better,  and  much 
more  of  the  business,  than  the  judge  does,  as  aforesaid. 

Are  not  all  these  gross  contradicting  absurdities,  and  unworthy  (by  any  man  that 
deserves  a  gown)  to  be  put  upon  the  law  of  Enghind ;  which  has  ever  owned  right 
reason  for  its  parent,  and  dutifully  submitted  to  be  guided  thereby  f 

Jurym.  If  the  law,  as  you  say,  be  reason,  then  undoubtedly  this  practice;  of  fining 
of  juries  is  most  illegal,  since  there  cannot  be  anything  more  unreasonable :  but 
what  authorities  have  you  against  it  ? 

Barr,  You  have  heard  it  proved  to  be  a  modern  upstart  encroachment,  so  yna 
cannot  expect* any  direct  or  express  condemnation  of  it  in  ancient  times;  becaose 
the  thing  was  not  then  set  on  foot.  And  by  the  way,  though  negative  arguments 
are  not  necessarily  conclusive,  yet  that  we  meet  with  no  precedents  of  old  of  juries 
fined,  for  giving  their  verdict  contrary  to  evidence,  or  the  sense  of  the  court,  is  a 
violent  presumption  that  it  ought  not  to  be  done :  for  it  cannot  be  supposed  thst 
this  latter  age  did  first  of  all  discover  that  verdicts  were  many  times  not  according 
to  the  judge's  opinion  and  liking.  Undoubtedly  they  saw  that  as  well  as  we ;  but 
knowing  the  same  not  to  be  any  crime,  or  punishable  by  law,  were  so  modest  and 
honest  as  not  to  meddle  with  it.  However,  what  entertainment  it  hath  met  with, 
when  attempted  in  our  times,  I  shall  show  you  in  two  remarkable  cases. 

1.  When  the  late  Lord  Chief  Justice  Keeling  had  attempted  something  of  that 
kind,  it  was  complained  of,  and  highly  resented  by  the  then  parliament,  as  appeals 
by  this  copy  of  Uieir  proceedings  thereupon,  taken  out  of  their  journal,  as  fallows : 

Dte  Mercuriij  11  Decemhns  1667. 

"  The  house  resumed  the  hearing  of  the  rest  of  the  report  touching  the  matter 
of  restraint  upon  juries,  and  that  upon  the  examination  of  oivers  witnesses  in  several 
cases  of  restraints  put  upon  juries  by  the  Lord  Chief  Justice  Keeling ;  and  there- 
upon resolved  as  followeth : 

*'  First,  That  the  proceedings  of  the  said  lord  chief  justice,  in  the  cases  now 
reported,  are  innovations  in  the  trial  of  men  for  their  lives  and  liberties.  And  that 
he  hath  used  an  arbitrary  and  illegal  power,  which  is  of  dangerous  consequence  to 


RIGHTS  AND  DUTIES  OF  JURYMEN.  825 

the  fiyefl  and  liberties  of  the  people  of  England)  and  tends  to  the  Introducing  of  an 
arbitrary  government. 

"  Secondly.  That  in  the  place  of  judicature  the  lord  chief  justice  hath  under- 
Talued,  vilified  and  contemned  Magna  Charta,  the  great  Freservtr  of  our  lives, 
freedom  and  property. 

"  Thirdly.  That  he  be  brought  to  trial  in  order  to  condign  punishment,  in  such 
manner  as  the  house  shall  judge  most  fit  and  requisite." 

Die  VeneriSy  13  Deccmhru  1667. 
'^Resolved,  &o.,  That  the  precedents  and  practice  of  fining  or  imprisoning  of 
jurors  for  giving  their  verdicts  are  illegal." 

Here  you  see  it  branded  in  parliament ;  next  you  shall  see  it  fcfrmally  condemned 
on  a  solemn  argument  by  the  judges.     The  case  [is]  thus. 

At  the  sessions  for  London,  Sept.  1670,  William  Penn  and  William  Mead  (two 
of  the  people  commonly  called  Quakers)  were  indicted,  '^  for  that  they  with  others^ 
to  the  number  of  three  hundred,  on  the  14th  Aug.  22  Regis,  in  Gracechurch 
street,  did  with  force  and  arms,  &c.,  unlawfully  and  tumultuously  assemble,  and 
congregate  themselves  together  to  the  disturbance  of  the  peace ;  and  that  the  said 
William  Penn  did  there  preach,  and  speak  to  the  said  Mead,  and  other  persons  in 
the  open  street ;  by  reason  whereof,  a  great  concourse  and  tumult  of  people,  in  the 
street  aforesaid,  then,  and  there,  a  long  time  did  remain,  and  continue,  in  contempt 
of  our  said  lord  the  king,  and  of  his  law,  to  the  great  disturbance  of  his  peace,  to 
the  great  terror  and  disturbance  of  many  of  his  liege  people  and  subjects,  to  the  ill 
example  of  all  others  in  the  like  case  offenders,  and  against  the  peace  of  our  said 
lord  the  king,  his  crown  and  dignity." 

The  prisoners  pleading  not  guilty,  it  was  proved,  that  there  was  a  meeting  at  the 
time  in  the  indictment  mentioned,  in  Gracechurch  street,  consisting  of  three  or  four 
hundred  people,  in  the  open  street ;  that  William  Penn  was  speaking,  or  preaching 
to  them ;  but  what  he  said,  the  witnesses  (who  were  officers  and  soldiers  sent  to 
disperse  them)  could  not  hear.  This  was  the  effect  of  the  evidence ;  which  Sir 
John  Howel,  the  then  recorder,  (as  I  find  in  the  print  of  that  trial,)  was  pleased  to 
sum  up  to  the  jury  in  these  woros  : 

*^  You  have  heard  what  the  indictment  is ;  it  is  for  preaching  to  the  people  in 
the  street,  and  drawing  a  tumultuous  company  after  them,  and  Mr.  Penn  was 
speaking.  If  they  should  not  be  disturbed,  you  see  they  will  go  on.  There  are 
three  or  four  witnesses  that  have  proved  this — ^that  he  did  preach  there,  that  Mr. 
Mead  did  allow  of  it.  After  this  you  have  heard  by  substantial  witnesses  what  is 
said  against  them :  Now  toe  are  upon  the  matter  of/act^  which  you  are  to  keep  to^ 
and  obtervey  as  what  hath  been  fiUy  t/womy  at  your  peril" 

This  trial  began  on  the  Saturday;  the  jury  retiring,  after  some  considerable  time 
spent  in  debate,  came  in,  and  gave  this  verdict, — ^'  Guilty  of  speaking  in  Grace- 
church  street."  At  which  the  court  was  offended,  and  told  them,  they  '^  had  as 
good  say  nothing ;"  adding, — **  Was  it  not  an  unlawful  assembly  ?  you  mean  he 
was  speaking  to  a  tumult  of  people  there  ?"  But  the  foreman  saying,  what  he  had 
delivered  was  all  he  had  in  commission;  and  others  of  them  affirming,  that  they 
allowed  of  no  such  words  as  an  '<  unlawfiil  assembly"  in  their  verdict ;  thev  were 
sent  back  again,  and  then  brought  m  a  verdict  in  writing  subscribed  with  all  their 
hands,  in  these  words  :  "  TTc,  the  jurors  hereafter  namedy  do  find  William  Penn  to 
he  guilty  of  tpeaking  or  preaching  to  an  assembly  met  together  in  Gracechurch 
streety  the  Uth  of  Aug,  1670.  And  William  Mead  not  guilty  of  Hie  said  indict- 
ment.*'(a) 

This  the  court  resented  still  worse,  and  therefore  sent  them  back  again,  and 
adjourned  till  Sunday  morning ;  but  then  too  they  insisted  on  the  same  verdict ;  so 
the  court  adjourned  till  Monday  morning ;  and  then  the  jury  brought  in  the  prison- 
fa)  NoTB. — Though  this  jury,  for  their  Boners  in  not  guilty  at  first,  and  sared  them- 
excellent  example  of  courage,  and  oonstancy,  selves  the  trouble  and  inconvenienoies  of 
deserve  the  commendation  of  every  good  these  two  nights*  restraint.  See  State  Trials, 
Englishman ;  yet,  if  they  had  been  better  vol.  ii.  p.  601,  in  foL  Vide  note^to  page  742. 
advised,  they  might  have  brought  the  pri-  Digitized  by  V 
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ere  generally  "  Not  guilty ;"  which  wag  recorded  and  aUowcd  of.    But  immediatclj 
the  court  fined  them  forty  marks  a  man,  and  to  lie  in  prison  till  paid. 

Being  thus  in  custody,  Edw.  Bushel,  one  of  the  said  jurore,  on  the  ninth  of 
November  following,  broueht  his  habeas  corpus  in  the  court  of  common  pleas.  On 
which  the  sheriflb  of  London  made  return,  '*  That  he  was  detained  by  virtue  of  an 
order  of  sessions,  whereby  a  fine  of  forty  marks  was  set  upon  him,  and  eleven  others, 
particularly  named,  and  every  of  them,  being  jurors  sworn  to  try  the  issues  joined 
between  the  king  and  Penn  and  Mead,  for  certain  trespasses,  contempts,  unlawful 
assemblies  and  tumults,  and  who  then  and  there  did  acquit  the  said  Peun  and 
Mead  of  the  same,  against  the  law  of  this  kingdom,  and  against  full  and  manifest 
evidence,  and  against  the  direction  of  the  court  in  matter  of  law  of  and  upon  the 
premises  openly  in  court  to  them  given  and  declared ;  and  that  it  was  ordered  tfa^ 
should  be  imprisoned  till  they  severally  paid  the  said  fine,  which  the  said  Bushel 
not  having  done,  the  same  was  the  cause  of  his  caption  and  detention/'(^) 

The  court  coming  to  debate  the  validitv  of  this  return,  adjudged  the  same  insuf- 
ficient: for,  1.  The  words, — "against  full  and  manifest  evidence,"  was  too  general 
a  clause;  the  evidence  should  have  been  fully  and  particularly  rtcited;  else  how 
shall  the  court  know  it  was  so  full  and  evident  t  they  have  now  onlv  the  judgment 
of  the  sessions  for  it  that  it  was  so :  but,  said  the  judges,  "  our  judgment  ought  to 
be  grounded  upon  our  own  inferences  and  understandings,  and  not  upon  theirs/' 

2.  It  is  not  said,  that  they  acquitted  the  persons  indicted  against  full  and  mani- 
fest evidence,  corruptly^  and  knowing  the  said  evidence  to  be  /ull  nnd  tnanifewL 
For  otherwise  it  can  be  no  crime  ]  for  that  may  seem  full  and  manifest  to  the  court 
which  does  not  appear  so  to  the  jury. 

8.  The  other  part  of  the  return,  viz.,  that  "  the  jury  had  acquitted  those  indicted 
against  the  direction  of  the  court  in  matter  of  law,"  was  also  adjudged  to  be  nought 
and  unreasonable ;  and  the  fining  the  juries  for  giving  their  verdict  in  any  case 
concluded  to  be  illegal,  for  the  several  reasons  before  recited,  and  other  authorities 
of  law  urged  to  that  purpose ;  and  all  the  precedents  and  allegations  brought  to 
justify  the  fine  and  commitment,  solidly  answered.  Whereupon  the  chief  justice 
delivered  the  opinion  of  the  court,  "That  the  cauMc  of  commitment  toot  insufficient  ;^* 
and  accordingly  the  said  Bushel,  and  other  his  fellow-prisoners,  were  discharged, 
and  left  to  the  common  law  for  remedy  and  reparation  of  the  damages,  by  that  tor- 
A)U8,  illegal  imprisonment  sustained. 

^  Which  case  is  (amongst  othera)  reported  by  that  learned  judge  Sir  John  Yaughan, 
at  that  time  lord  chief  justice  of  the  common  pleas ;  setting  forth  all  the  arguments^ 
reasons  and  authorities,  on  which  the  court  proceeded  therein ;  ^m  which  I  have 
extracted  most  of  the  reasons  which  I  before  recited  for  this  point,  and,  for  the 
greatest  part,  in  the  very  words  of  that  reverend  author. 

Jurym.  This  resolution  hath,  one  would  think,  (as  you  said,)  knocked  this 
illegal  practice  on  the  head,  beyond  any  possibility  of  revival ;  but  may  it  not  one 
day  be  denied  to  be  law,  and  the  contrary  justified? 

Barr,  No  such  thing  can  be  done  without  apparently  violating  and  subverting 
all  law,  justice  and  modesty :  for  though  th^  precedent  itself  be  valuable,  and  with- 
out further  inquiry  is  wont  to  be  allowed,  when  given  thus  deliberately  upon  solemn 
debate  by  the  whole  court ;  yet,  it  is  not  only  that,  but  the  sound,  substantial  and 
everlasting  reason*^  whereon  they  grounded  such  their  resolves,  that  will,  at  all 
times,  justify  fining  of  juries  in  such  cases  to  be  illegal.  Besides,  as  the  reporter 
was  most  considerable,  both  in  his  quality  as  lord  chief  justice,  aiid  for  his  parts, 
soundness  of  judgment,  and  deep  learning  in  the  law ;  so  such  his  book  of  reports 
is  approved  and  recommended  to  the  world,  (as  appears  by  the  page  next  after  the 
epistle,)  by  the  right  honorable  the  present  lord  chancellor  of  England ;  Sir  Wil> 
Ham  Scrogps,  now  lord  chief  justice  of  England ;  my  Lord  North,  chief  justice  of 
the  commoQ  pleas ;  and,  in  a  word,  by  all  the  judges  of  England  at  the  time  of 
publishing  thereof;  so  that  it  cannot  be  imagined  how  any  book  can  challenge 
greater  authority,  unless  we  should  expect  it  to  be  particularly  confirmed  by  act  of 
parliament. 

Juri/m.   You  have  answered  all  my  scruples ;  and  since  I  see  the  law  has  made 

(a)  See  Bushers  case  in  Yaughan's  Reports  at  largi^OOQlC 
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80  good  provision  for  jurymen's  privileges  and  safety;  God  forbid  any  jurymai 
should  be  of  so  base  a  temper,  as  to  betray  that,  otherwise,  impregnable  fortress, 
wherein  the  law  hath  placed  him  to  preserve  and  defend  the  just  rights  and  liber- 
ties of  his  country,  bv  treacherously  surrendering  the  same  into  the  hands  of  vio- 
lence or  oppression,  though  masked  under  ever  so  fair  stratagems  and  pretences. 
For  my  own  part,  I  shall  not  now  decline  to  appear  according  to  my  summons ;  and 
therefore  (though  I  fear  I  have  detained  you  too  long  already)  shall  desire  a  little 
more  of  your  direction  about  the  office  of  a  juryman  in  particular,  that  I  may 
uprightly  and  honestly  discharge  the  same. 

Barr,  Though  I  think,  from  what  we  have  discoursed,  being  digested  and  im- 
proved by  your  own  reason,  you  may  sufficiently  inform  yourself;  yet,  to  gratify 
your  request,  I  shall  add  a  few  brief  remarks,  as  well  of  what  you  ought  cautiously 
to  avoid,  as  what  you  must  diligently  pursue,  and  regard,  if  you  would  justly,  and 
tnily,  do  your  duty. 

Pirst,  As  to  what  yon  must  avoid. 

1.  I  am  very  confident  that  you  would  not  willingly  violate  the  oath  which  you 
take;  but  it  is  possible  that  there  are  such  who  as  frequently  break  them  as  take 
them,  through  their  careless  custom  on  the  one  hand,  or  slavish /ear  on  the  other; 
against  whom  I  would  fully  caution  you,  that  yon  may  defend  yourself  and  others 
against  any  enemies  of  your  country's  liberties  and  happiness,  and  keep  a  good  con- 
science towards  God  and  towards  man. 

2.  It  is  frequent,  that  when  juries  are  withdrawn,  that  they  may  consult  of  their 
verdict,  they  soon  forget  that  solemn  oath  they  took,  and  that  mightv  charge  of  the 
life  and  liberty  of  men  and  their  estates,  whereof  then  they  are  made  judges ;  and 
that,  on  their  breath,  not  only  the  fortunes  of  the  particular  party,  but  pernaps  the 
preservation  or  ruin  of  several  numerous  families  does  solely  depend :  Now  I  say, 
without  due  consideration  of  all  this ;  nay,  sometimes  without  one  serious  thought 
or  consulted  reason,  offered  pro  or  coUy  presently  the  foreman,  or  one,  or  two  that 
call  themselves  ancient  jurymen,  (though  in  truth  they  never  knew  what  belongs 
to  the  place  more  than  a  common  school-boy,)  rashly  deliver  their  opinions ;  and  all 
the  rest,  in  respect  to  their  supposed  gravity  and  experience,  or  because  they  have 
the  biggest  estates,  or  to  avoid  the  trouble  of  disputing  the  point,  or  to  prevent  the 
spoiling  of  dinner  by  delay,  or  some  such  weighty  reason,  forthwith  agree  blind- 
fold, or  go  to  holding  up  of  hands  or  telling  of  noses,  and  so  the  major  vote 
carries  away  captive  both  the  reason  and  the  conscience  of  the  rest ;  thus  trifling 
with  sacred  oaths,  and  putting  men's  lives,  liberties  and  properties  (as  it  were)  to 
the  haphazard  of  cross  or  pile.  This  practice,  or  something  of  the  like  kind,  is 
said  to  be  too  customary  amongst  some  jurors,  which  occasions  such  their  extraor- 
dinary despatch  of  the  weightiest  or  most  intricate  matters ;  but  there  will  come  a 
time  when  they  shall  be  called  to  a  severe  account  for  their  haste  and  negligence ; 
therefore  have  a  care  of  such  fellow-jurors. 

3.  Such  a  slavish  fear  attends  many  jurors,  that  let  but  the  court  direct  to  find 
guilty  or  not  guilty,  though  they  themselves  see  no  just  reason  for  it ;  yea,  ofttimes 
Uiough  their  own  opinions  are  contrary,  and  their  consciences  tell  them  it  ought  to 
go  otherwise ;  yet,  right  or  wrong,  accordingly  they  will  bring  in  their  verdict ;  and 
therefore  many  of  them  never  regard  seriously  the  course  and  force  of  the  evidence ; 
what  and  how  it  was  delivered,  more  or  less,  to  prove  the  indictment,  &o.,  but  as 
the  court  sums  it  up,  they  find :  as  if  juries  were  appointed  for  no  other  purpose  but 
to  echo  back  what  the  bench  would  have  done.  Such  a  base  temper  is  to  be 
avoided,  as  you  would  escape  being  forsworn,  even  though  your  verdict  should  be 
right ;  for  since  you  do  not  know  it  so  to  be,  by  your  own  judgment  or  understand- 
ing, you  have  abused  your  oath  and  hazarded  your  own  soul,  as  well  as  your  neigh- 
bor's life,  liberty  or  property,  because  you  blindly  depend  on  the  opinion  or  perhaps 
passion  of  others,  wnen  you  were  sworn  well  and  truly  to  try  them  yourselves. 
Such  an  implicit  faith  is  near  of  kin  to  that  of  some  in  religion,  and  at  least  in  the 
next  degree  as  dangerous.(a) 

(a)  Though  judges  are  likely  to  be  more  the  rights  of  the  people,  are  in  dispate.    Oar 

able  than  jurymen,  yet  Jurymen  are  likely  to  rights,  therefore,  both  as  individuals,  and  as 

be  more  honett  than  judges ;  especially  in  all  a  people,  are  more  likely  to  be  secure,  while 

cases  where  the  power  of  the  prerogative,  oi^  juries  follow  the  result  of  their  own  opimon ; 
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4.  There  are  some  that  make  a  trade  of  being  jurymen;  that  seek  for  the  office; 
use  means  to  be  constantly  continued  in  it;  will  not  give  a  disobliging  Tcrdict  lest 
they  tjhould  be  discharged  and  serve  no  more :  these  standing  jurors  have  certainly 
some  ill  game  to  play.  There  are  others  that  hope  to  signalize  .themselves,  tu  get 
a  better  trade  or  some  preferment  by  serving  a  turn.  There  are  others  that  have, 
particular  piques,  and  a  humor  of  revenge  against  such  or  such  parties :  if  a  maa 
be  but  miscalled  by  some  odious  name,  or  said  to  be  of  an  exploded  faction — 
straight  they  cry  hang  him,  $nd  him  guilty,  no  punishment  can  be  too  bad  fur  sock 
a  fellow ;  in  such  a  case  they  think  it  merit  to  stretch  an  evidence  on  the  tenter* 
hooks,  and  strain  a  point  of  law,  because  they  fancy  it  makes  for  the  interest  of  the 
government;  as  if  injustice  or  oppression  oould  in  any  case  be  for  the  true  interest 
of  government,  when  in  truth  nothing  more  weakens  or  destroys  it  But  this  vs 
an  old  stratagem,  <'  If  thou  suffer  this  man  to  escape  thou  shalt  not  be  Cassar's 
friend ;"  when  Csesar  was  so  far  from  either  needing  or  thanking  them  for  any  &iieh 
base  services  that,  had  he  but  truly  understood  them,  he  would  severely  hare 
punished  their  partiality  and  tyranny. 

All  these  and  the  like  pestilent  biasses,  are  to  be  avoided  and  abominated  hj 
every  honest  juryman. 

But  now  as  to  the  positive  qualifications  requisite : 

1.  You  that  are  jurymen,  should,  first  of  all,  seriously  regard  the  weight  and 
importance  of  the  office ;  your  own  souls,  other  men's  lives,  liberties,  estates,  afl 
that  in  this  world  are  dear  to  them,  are  at  stake,  and  in  your  hands;  therefore,  ceo* 
eider  things  well  beforehand,  and  come  substantially  furnished  and  provided  with 
sound  and  well-grounded  consciences, — ^with  clear  minds,  free  from  malice,  feefi 
hope  or  favor ;  lest,  instead  of  judging  others,  thou  shouldst  work  thy  own  eoft' 
demnation  and  stand  in  the  sight  of  God,  the  Creator  and  Judge  of  all 
better  than  a  murderer  or  perjured  malefactor. 

2.  Observe  well  the  record,  indictment  or  information  that  is  read,  and  the 
ral  parts  thereof,  both  as  to  the  matter,  manner  and  form. 

3.  Take  due  notice  of,  and  pay  reeard  to  the  evidence  offered  for  proof  of  the 
indictment,  and  each  part  of  it,  as  well  to  manner  and  form  as  matter ;  and  if  yoa 
suspect  any  subornation,  foul  practice  or  tampering  hath  been  with  t^e  witnessei| 
or  that  they  have  any  malice  or  sinister  design ;  have  a  special  regard  to  the 
circumstances  or  incoherences  of  their  tales,  and  endeavor,  by  apt  questions,  to  sift 
out  the  truth  or  discover  the  villany.  And  for  your  better  satisfaction,  endeavor 
to  write  down  the  evidence  or  the  heads  thereof,  that  you  may  the  better  recall  it 
to  memory. 

4.  Take  notice  of  the  nature  of  the  crime  charged,  and  what  law  the  proeecutiw 
is  grounded  upon,  and  distinguish  the  supposed  criminal  &ct  which  is  proved,  from 
the  agcpravating  circtfmstanoes  which  are  not  proved. 

5.  Remember  that  in  juries  there  is  no  plurality  of  voices  to  be  allowed :  seven 
cannot  overrule  or,  by  virtue  of  majority,  conclude  five ;  no,  nor  eleven  one.  Bit 
as  the  verdict  is  given  in  the  name  of  all  the  twelve,  or  else  it  is  void ;  so  eveiy 
one  of  them  must  be  actually  agreeing  and  satisfied  in  his  particular  anderstanding 
and  conscience  of  the  truth  and  righteousness  of  such  verdict,  or  else  he  is  for- 
sworn. And  theretbre  if  one  man  differ  in  opinion  from  his  fellows,  they  must  be 
kept  together,  till  either  they,  by  strength  of  reason  or  argument,  can  satisfy  hia 
or  he  convince  them.  For  he  is  not  to  be  hectored,  much  less  punished  by  the 
court  into  a  compliance:  for  as  the  Lord  Chief  Justice  Yaughan  says  well,  (Repi 
fol.  151,)  <*  If  a  man  differ  in  judgment  from  his  fellows,  whereby  they  are  kept  a 
day  and  a  night,  though  his  dissent  may  not  in  truth  be  so  reasonable  as  the  opinioB 
of  the  rest  that  agree ;  yet,  if  his  judgment  be  not  satisfied,  one  disagreeing  mm 
be  no  more  criminal  than  four  or  ^re  disagreeing  with  the  rest."  Upon  whkk 
occasion  the  said  author  recites  a  remarkable  case  out  of  an  ancient  law-book  (4i 
Ass.  p.  11)  :  '^  A  juror  would  not  agree  with  his  fellows  for  two  days,  and  bexng 
demanded  by  the  judges  if  he  would  agree,  said  he  would  first  die  in  prbn: 

for  less  danger  will  arise  from  the  mistakes  of  the  abilities  and  learning  of  the  ja<lges,  by 

jurymen  than  from  the  corruption  of  judges,  consulting  them  upon  all  points  of  Uw ;  and 

Bf'sides,   improper  verdicts  will  bnt  seldom  thus  to  the  advantage  of  information  Biay 

occur :  since  juries  will  avail  themselves  of  add  their  own  impartiality. 
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whereupon  he  was  committed,  and  the  verdict  taken :  but  upon  better  advice,  the 
verdict  of  the  eleven  was  quashed,  and  the  juror  discharged  without  fine ;  and  the 
justices  said,  '  the  way  was  to  carry  them  in  carts'  (this  is  to  be  understood  at 
assizes,  where  the  judges  cannot  stay,  but  must  remove  in  such  a  time  into  another 
county^  '  until  they  agreed^  and  not  bt  tinino  them.'  And  as  the  judges  erred 
in  takmg  the  verdict  of  eleven,  so  they  did  in  imprisoning  the  twelfth;''  and 
therefore,  you  see,  on  second  thoughts  released  him. 

6.  EndeavcM*,  as  much  as  your  circumstances  will  permit,  at  your  spare  hours,  to 
read  and  understand  the  fundamental  laws  of  the  country  ;  such  as  Magna  Charta, 
the  petition  of  right,  the  late  excellent  act  for  Habecu  Corpus'sy  Home's  Mirror  of 
JuMttceSj  Sir  Edw,  Coke,  in  his  2d,  8d  and  4th  parts  of  the  Institutes  of  the  law  of 
England,  and  Judge  Yaughan's  Reports.  These  are  books  frequent  to  be  had, 
and  of  excellent  use  to  inform  any  reader,  of  competent  apprehension,  of  the  true 
liberties  and  privileges  which  every  Englishman  is  justly  entitled  unto,  and  estated 
in,  by  his  birthright;  as  also  the  nature  of  crimes,  and  the  punishments  severally 
and  respectively  inflicted  on  them  by  law ;  the  office  and  duties  of  judges,  juries 
and  all  officers  and  ministers  of  justice,  &o.,  which  are  highly  necessary  for  every 
juryman,  in  some  competent  measure,  to  know :  for  the  law  of  England  hath  not 
placed  trials  by  juries,  to  stand  between  men  and  death  or  destruction,  to  so  little 
purpose  as  to  pronounce  men  guilty,  without  regard  to  the  nature  of  the  offence  or 
to  what  b  to  be  inflicted  thereupon. 

For  want  of  duly  understanding  and  considering  these  things,  juries  many  times 
plunge  themselves  into  lamentable  perplexities ;  as  it  befell  the  jury  who  were  the 
triers  of  Mr.  Udal,  a  minister,  who,  in  me  82d  year  of  Queen  Elizabe&,  was  indicted 
and  arraigned  at  Croydon  in  8urry,(a)  for  high  treason,  for  de&ming  the  queen 
and  her  government,  in  a  certain  book  entitled  *'  A  Demonstration  of  the  Discipline, 
&c."  And  though  there  was  no  direct,  but  a  scrambling  shadow  of  proof;  and 
though  the  book,  duly  considered,  contained  no  matter  of  treason,  but  certain  words 
which  by  a  forced  construction  were  laid  to  tend  to  the  defamation  of  the  govern- 
ment, and  so  the  thing  [was]  prosecuted  under  that  name;  yet  the  jury  not  thinking 
that  in  pronouncing  him  guilty  they  had  upon  their  oath  pronounced  him  guilty 
of  treason,  and  to  die  as  a  traitor;  but  supposing  that  they  had  only  declared  him 
guilty  of  making  the  book ;  hereupon  they  brought  him  in  guilty ;  but  when,  after 
the  judge's  sentence  of  death  against  him,  which  they  never  in  the  least  intended, 
they  found  what  they  had  done ;  they  were  confounded  in  themselves,  and  would 
have  done  any  thing  in  the  world  to  have  revoked  that  unwary  pernicious  verdict, 
when,  alas  I  it  was  too  late.  Dr.  Fuller  has  this  witty  note  on  this  gentleman's 
conviction,  "  that  it  was  conceived  rigorous  in  the  grecUett,  which  at  best,"  (saith 
he,)  *'  is  crud  in  the  least  degree^"  And  it  seems  so  Queen  Elizaheth  thought  it, 
for  she  suspended  execution,  Imd  he  died  naturally.  But  his  story  survives,  to 
warn  all  succeeding  jurymen  to  endeavt)r  better  to  understand  what  it  is  they  do, 
and  what  the  consequences  thereof  will  be. 

7.  As  there  is  nothing  I  have  said  intended  to  encourage  you  to  partiality,  or 
tempt  any  juryman  to  a  connivance  at  sin,  and  malefactors,  whereby  those  pests  of 
society  should  avoid  being  brought  to  condign  punishment,  and  so  the  law  cease  to 
be  a  terror  to  evil-doers,  which  were  in  him  an  horrible  perjury,  and  indeed  a  foolish 
pity,  or  crudelis  misericordiay  a  cruel  mercy;  (for  he  is  highly  injurious  to  the  good, 
that  absolves  the  bad,  when  real  crimes  are  proved  against  them ;)  so  I  must  take 
leave  to  say,  that  in  cases  where  the  matter  b  dubious,  both  lawyers  and  divines 
prescribe  rather  favor  than  rigor.  An  eminent  and  learned  judge  (b)  of  our  own  time 
has  in  this  advice  and  wish  gone  before  me :  MaUem  reverd  viginti  fadnorosoB 
mortem  ptetate  evadere^  qudm  justum  unum  injuUe  condemnari,  '^  I  verily"  (saith 
he,)  ^*  had  rather  twenty  evil-doers  should  escape  death  through  tenderness  or  pity, 
than  that  one  innocent  man  should  be  uigustly  condemned." 

I  shall  conclude  with  that  excellent  advice  of  my  Lotdi  Coke,(c)  which  he  gene- 
rally addresses  to  all  judges,  but  may  no  less  properly  be  applied  to  jurors : — 
Fear  not  to  do  right  to  all,  and  to  deliver  your  verdicts  justly  according  to  the 


i: 


a)  See  State  Trials,  fol.  vol.  L  p.  161.  (e)  In  the  EpUogue  of  his  4th^art  of  In- 

b)  Fortescue,  oap.  27.  stitutes.  oigiti^ed  by  CjOOglC 
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laws ;  for  fear  is  nothbg  but  a  betraying  of  the  saocors  that  reason  should  afford : 
and  if  von  shall  sincerely  execute  josdoe,  be  assured  of  three  things  : 

1.  Though  some  may  malign  you,  yet  €U)d  will  give  yon  his  blessing. 

2.  That  though  thereby  you  may  offend  great  men,  and  fiiTorites,  yet  yon  shall 
haye  the  favorable  kindness  of  the  Almighty,  and  be  hb  favorites. 

And  lastly,  That  in  so  doing,  against  all  scandalous  complaints  and  pn^^maticai 

devices  against  you,  God  will  defend  you  as  with  a  shield. "  For  thou.  Lord, 

wilt  give  a  blessing  unto  the  righteous,  and  with  thy  favorable  kindness  wilt  thou 
defend  him  as  with  a  shield."   Psalm  v.  15. 


The  following  article,  from  the  New  York  independenty  written  by  Theodore 
Tilton,  Esq.,  recommends  itself  strongly  to  every  man  who  is  called  to  perform  the 
responsible  duties  of  a  juror. 


A  WEEK  IN  A  JURY  BOX. 


It  is  provoking,  when  your  business  is  at  the  thickest,  when  your  eneagements 
are  most  pressing,  when  your  office  most  needs  your  daily  presence,  to  find  yourself 
suddenly  imprisoned,  shut  out  from  your  most  clamorous  duties,  kept  frx>m  your 
desk  or  store  from  the  beginning  of  Monday  to  the  end  of  Saturday-— on  account 
of  a  bit  of  meddlesome  paper  with  this  inscription : — 


**  To  Mb. 

"  You  are  hereby  summoned  to  attend  a  term  of  the  circuit  court  and  court  of 
oyer  and  terminer,  at  the  court-room,  city  hall,  in  the  city  of  Brooklyn,  as  a  petit 
juror,  said  term  commencing  on  the  20th  day  of  January  1862,  at  ten  o'clock  in 
the  forenoon. 

"  Fine  for  non-attendance,  twenty-five  dolkurs  each  day.  W.  H.  C, 

**  Commissioner  of  Jurors." 

What  will  you  do  f  Get  excused  f  Not  while  such  a  man  sits  on  the  bench  as 
the  judge  who  ordered  that  summons.  He  excuses  nobody  on  the  plea  of  other 
engagements.  He  believes  that  a  man  who  has  important  business  of  his  own  is 
just  the  man  to  be  a  juror  upon  important  business  of  others.  He  is  right  The 
other  day,  when  one  of  the  busiest  men  of  the  city,  on  being  summoned  with  a  like 
notice,  made  the  common  excuse  of  urgent  business,  he  was  denied.  He  Uien 
offered  to  pay  the  twenty-five  dollars,  but  the  judge  said :  "  I  can  make  it  a  hundred 
dollars."  "  And  I,"  responded  the  merchant,  '*  can  pay  it"  ''  But,"  interposed 
the  judge,  ^'  I  can  make  it  five  hundred."  **  I  can  pay  that,"  retorted  the  gentle- 
man, a  little  excited.  "  But,"  added  the  judge,  with  digni^,  "  I  can  imprison  yon, 
if  you  refuse."  ''Then,"  said  the  rich  man,  resigning  himself,  and  smiling,  "I 
will  do  my  duty,  and  serve." 

It  was  no  more  than  his  duty  to  serve.  He  would  have  fiuled  in  his  duty  had 
he  declined  to  serve.  The  judge  would  have  fiuled  in  his  duty  had  he  not  insisted 
upon  the  service. 

The  duty  of  competent  men  to  serve  on  juries,  without  besieging  the  court  with 
excuses,  needs  to  be  urged  in  these  cities ;  for  lawyers  and  judges  have  complained, 
for  years  past,  that  valuable  and  competent  men  have  been  too  ready  to  beg  off  on 
unworthy  pleas. 

The  fine  for  failure  to  attend,  when  summoned,  has  been  fixed  at  various  sums  at 
various  times.  The  difficulty  in  setting  the  price  of  the  penalty  is,  if  it  be  too 
high,  it  is  oppressive  to  a  poor  man  who  may  be  needfrilly  absent;  and  if  it  be  too 
low,  it  will  be  paid  by  the  rich  man,  who  thus  with  a  trifle  may  always  purchase 
exemption.  The  proper  inducement  to  service  ought  to  be,  not  a  fine,  whether 
little  or  large,  but  a  ready  willingness  to  perform  ^e  duty,  by^KXur  men  and  rich, 
as  part  of  the  common  duty  of  idl  citiiens.  Digitized  by  vjOOQIC 
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The  jury  is  the  most  valuable  part  of  the  court;  the  part  which  public  justice 
could  least  afford  to  abolish ;  the  part  which  the  people  would  be  least  willing  to 
surrender.  If  the  change  were  proposed  that  all  trials  should  be  by  a  judge  alone, 
or  a  jury  alone,  which  would  be  chosen  as  the  people's  last  resort?  Of  course  both 
judge  and  jury  are  needed ;  but  if  Jefferson  Davis  should  grant  us  but  one,  which 
one  would  we  ask  for?  Though  judges  decide  questions  of  law,  and  juries  ques- 
tions of  fact,  yet  the  majority  of  cases  in  court  involve  both  law  and  fact,  and  need 
both  judge  and  jury.  But  the  bulk  of  these  cases  could  be  more  safely  lefl  to  a 
jury  alone,  than  to  a  judge  alone.  The  Turkish  cadi,  without  appeal,  makes  dan- 
gerous decisions ;  twelve  beggars  of  the  street  would  be  safer.  We  believe  that, 
in  general,  the  decisions  of  juries  give  greater  satisfaction  than  the  decbions  of 
judges.  Of  course,  after  every  trial,  either  plaintiff  or  defendant  must  have  the 
sour  lip.  But  the  fact  is  noticeable  that  the  loser  usually  goes  out  of  court  with  less 
grumbling  afler  a  verdict  than  after  a  judgment.  For  a  jury  trial  yields  an  equita- 
ble decision  based  on  common  sense,  rather  than  a  technical  judgment  based  on  a 
written  statute.  It  is,  moreover,  an  appeal  to  the  people ;  a  vox  populi  of  twelve 
voices ;  an  epitome  of  public  opinion ;  an  indication  of  what  the  mass  of  men  would 
say  of  the  case  if  the  mass  of  men  could  know  the  facts. 

A  good  man  should  have  a  good  excuse  for  not  serving  on  a  jury ;  a  bad  man 
ought  to  be  his  own  excuse. 

We  know,  there  is  much  corruption  in  the  courts.  A  growing  defection  in  the 
administration  of  public  justice  has  been  observable  for  me  last  ten  years,  ^he 
ermine  has  put  spots  upon  itself.  But  we  cannot  resist  £he  conviction,  that  the  great 
majority  of  all  cases  carried  into  courts,  to  be  decided  either  by  judges  or  juries,  are 
decided  carefully,  impartially  and  righteously. 

One  of  the  happy  peculiarities  of  the  jury-trial  is  seen  in  the  accidental  groupings 
of  the  jury-box.  For  instance,  the  jury  called  by  the  subpcena  above  quoted,  con- 
sisted of  twelve  men  called  from  ten  different  occupations  in  life :  two  merchants,  a 
fisherman,  a  carpenter,  a  jeweller,  a  house-painter,  a  chandler,  two  builders,  a  gar- 
dener and  an  editor,  persons  in  different  ranks  of  fortune — a  few  rich  and  one  or  two 
very  poor;  some  educated,  and  others  illiterate ;  some  Catholics,  one  Jew,  the  others 
Protestants;  all  sitting  together  in  the  jury- room,  taking  part  in  a  common  discus- 
sion, having  an  equal  voice  in  the  debate,  and  each  holding  a  veto  over  the  other 
eleven.  Such  an  institution  not  only  promotes  justice,  but  levels  all  ranks,  makes 
common  ground  for  all  classes,  equalizes  all  citizens.  It  teaches  the  banker  that 
the  law  counts  him  no  better  than  the  mortar-carrier.  It  lifts  the  poor  man  mto 
peers^e  with  the  aristocracy.  The  street  omnibus,  in  which  every  man  may  ride, 
the  public  meeting  which  every  man  may  attend,  the  ballot-box  at  which  every  man 
may  vote,  all  teach  to  the  different  classes  of  society  the  democratic  lesson  of  their 
common  eq^uality ;  but  the  lesson  has  nowhere  a  more  impressive  example  than  in 
the  discussions  of  the  jury-room,  when  the  panel  happens  to  comprise  the  extremes 
of  poverty  and  wealth,  of  rudeness  and  culture,  of  humbleness  and  station.  Where 
can  be  seen  a  more  significant  illustration  of  the  free  spirit  of  our  institutions  than 
in  the  spectacle,  sometimes  witnessed  in  court,  of  the  vast  interests  of  a  millionaire, 
or  of  a  great  company  or  corporation,  hanging  for  verdict  upon  the  consenting  voice 
of  one  obscure,  humble  mechanic,  who  has  lefl  his  jack-plane  or  his  trowel  at  a 
summons  to  sit  on  a  jury  to  decide,  with  a  poor  man's  honest  sense,  a  conflict  of  rich 
men's  claims,  involving  thousands  or  millions  of  dollars  ?  It  shows  that,  while,  in 
some  respects,  in  this  country,  or  in  some  parts  of  it,  we  degrade  Man,  denying 
him  his  dignity  and  stripping  him  of  his  rights,  yet  in  other  instances,  the  law 
invests  him,  regardless  of  rank  or  station,  with  a  power  and  responsibility,  that 
fully  shows  the  high  value  which  our  free  institutions  set  upon  the  humblest  citi- 
sen,  based  on  his  simple  right  and  rank  of  oitzenship. 

Trial  by  jury  has  many  praises  for  its  beneficence  to  the  public,  through  its 
security  of  justice  to  the  suitor;  but  not  so  often  praised  is  the  other  public  good 
that  grows  out  of  its  effect  upon  the  juror.  It  is  a  great  educator  to  the  twelve  men 
-who  compose  it.  This  education  is  of  a  kind  important  for  all  citizens  to  learn ; 
yielding  not  only  a  wider  knowledge  of  the  law,  but  inspiring  men  with  a  more 
reverent  respect  for  it;  aiding  the  cause  of  good  government,  by  teaching  men  to 
1)6  mindful  of  men's  rights.     The  protection  of  men's  rights  is  the  chief  end  of 
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good  goyernmeot ;  but  the  end  is  attained  only  in  proportion  as  the  people  are 
educated  in  a  thorongh  loyalty  to  law.  A  man  who  serves  on  a  jury  is  a  more  cans 
fiil  citizen  afterwards.  A  man  who  never  serves  loses  something  himself,  and  the 
commonwealth  loses  something  through  his  loss.  For  a  juryman's  reward  u  not  a 
mere  silver  dollar  a  day,  but  a  better  knowledge  of  the  law,  a  clearer  sagacity  ia 
business,  an  instructive  insight  into  human  nature. 

A  rou^h  fellow,  who  had  the  bad  habit  of  throwing  about  his  arms  in  street 
scuffles,  happened  to  be  summoned  on  a  jury,  in  Brooklyn,  to  sit  through  the  tiials 
of  half  a  dozen  fellows  like  himself,  for  disorderly  conduct  on  the  highway.  After 
the  verdict  was  rendered,  and  the  jury  dismissed,  he  said  to  a  spectator,  on  leaviag 
the  court-room,  "The  jury-box  has  taught  me  a  lesson  which  I  mean  to  heed.  Hw 
law  of  the  land  insists  that  all  men  shall  keep  the  peace  and  behave  themselveBi 
The  law  is  right,  and  I  have  been  wrong.  I  mean,  after  this,  to  mend  my  be- 
havior." In  view  of  such  influence,  it  is  no  disadvantage  to  the  communis  tliat 
rude  men — ^boisterous,  refractory  and  irreverent  to  the  law— sometimes  find  Uiem- 
selves  upon  juries  ]  for,  thus  placed,  they  receive  from  bar,  and  bench,  and  juij- 
room,  many  a  salutary  lesson  which  is  left  to  make  a  visible  improvement  in  that 
future  conduct. 

It  is,  therefore,  with  questionable  propriety  that  the  large  class  of  men  eom- 
posing  the  fire  department  in  these  cities,  men  of  bluff  and  hardy  manners,  men  of 
a  commendable  out  sometimes  over-excited  enthusiasm,  men  who  too  often  aie 
tempted  into  inactions  of  the  law,  are  exempted  from  the  common  citizen's  serriee 
of  jury  duty.  The  great  mass  of  that  impetuous  throng,  who  lead  or  follow  their 
rattling  engines  over  stony  streets  at  midnight,  at  the  stroke  of  the  alarm-bell,  are  just 
such  persons  as  need  the  knowledge,  the  example  and  the  influence  which  other  mea 
eet  in  the  pannelled  jury,  and  which  cannot  be  got  so  surely  anywhere  else.  Nor 
IS  it  wisdom  in  the  municipal  government  of  this  city,  or  in  the  legislative  goren- 
ment  of  this  state,  to  set  forth  the  jury  service  in  any  such  disesteem  as  to  call  it  a 
burden,  from  which  the  citizen,  fireman  or  not,  may  purchase  exemption  by  otto 
forms  of  duty.  Even  ministers  of  the  gospel,  who,  likewise,  are  a  class  privileged 
to  decline  the  commissioner's  subpoena,  would  find  no  small  instruction  for  their 
ministry  by  sitting  for  a  few  days  in  the  year  under  the  influences  and  zespona* 
bilities  of  jury  trials  and  verdicts. 

Therefore,  good  reader,  good  citizen,  when  next  you  get  a  summons  to  sit  with 
eleven  of  your  peers — ^mayhap  your  betters — do  not  vex  yourself  into  impatieoee, 
or  carry  an  excuse  on  your  lips,  but  count  yourself  honored  by  the  call,  and  do  your 
duty.  It  is  a  reasonable  service  not  to  be  neglected,  not  to  be  evaded,  not  to  be 
shirked,  but  to  be  honestly  performed.  It  is  such  a  service  rendered  to  yoor 
neighbor  as  you  may  need  your  neighbor  to  render  to  you.  It  is  a  part  of  the 
written  law  which  the  Great  Lawgiver  has  ordained,  "  Whatsoever  ye  would  tbat 
men  should  do  unto  you,  do  ye  even  so  to  them.*' 
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ABANDONMENT. 

Of  infants,  punished,  292. 

ABATEMENT. 

Definition  of  plea  in  abatement,  75. 

Abatement  of  the  writ  or  return,  75. 

Pleas  to  the  jurisdiction,  75. 

Disabilities  of  the  parties,  76. 

Misnomer,  misjoinder  and  non -joinder,  76. 

Feodency  of  former  action,  76 

Death  of  parties,  77. 

When  pleas  in  abatement  must  be  pleaded,  77. 

Flea  in  abatement  in  attachment  case,  174« 

Action  between  firms  not  to  abate  in  consequence  of  one  of  the  plaintiffs  being  a 

member  of  the  defendant  firm,  659. 
Action  for  negligence  not  to  abate  by  death  of  plaintiff,  77,  645. 
Partners  not  to  plead  misnomer  or  non-joinder,  in  abatement,  unless  their  names  be 

registered  in  the  prothonotary's  office,  76,  660. 

ABBREVIATIONS. 

Used  in  docket  entries,  319. 

ABDUCTION. 

Punishment  for  abducting  a  child,  78. 

Not  to  apply  to  father  of  illegitimate  child,  78. 

ABORTION. 

A  misdemeanor,  at  common  law,  78. 
Punishment  of,  under  the  penal  code,  78. 
Punishment  of  attempting  to  produce,  78. 
Decisions  relative  to,  79. 

ACCESSORY. 

Definition  of,  53,  79. 

Accessory  before  the  fact,  who  is,  79. 

after  the  fact,  who  is,  79. 

how  punished,  79. 

how  tried,  80-1 . 

to  be  deemed  guilty  of  a  substantiye  offence,  80-1. 
Wife  cannot  be  accessory  to  felony,  by  receiving  her  husband,  81. 
No  other  relationship  will  excuse,  81. 
Warrant  for  misprision  of  felony,  82. 

for  accessory  before  the  fact,  82. 
Commitment  for  an  accessory  after  the  fact,  82. 
Docket  entry,  83. 

ACTION. 

Various  kinds  of  actions  defined,  83-4. 
For  what  an  action  lies,  84. 
Limitation  of  actions,  84. 

Amicable  aodons  may  be  entered  before  justices,  92. 
Actions  against  justices  regulated,  518. 

Action  for  negligence  may  be  brought  by  widow  or  representatiyes  ^jPfftTv)^ 
^^jured,645.  gtize    v^^^^ 
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ACTS  OF  ASSEMBLY.     See  Statutes. 

Disobedience  to  an  act  of  assembly  an  indictable  offence,  464. 

ADMINISTRATORS.     See  Executors,  &c, 

ADULTERATION. 

Punishment  for  adulterating  food,  liquors  or  medicines,  130-81. 
To  be  a  defence  to  action  for  price  of  liqnors,  131. 

ADULTERY. 

Definition  of,  132. 

Punishment  of,  132. 

Judicial  decisions  relatire  to,  132. 

When  adulterer  maj  be  convicted  of  larceny,  132. 

Warrant  for,  133. 

Commitment,  133. 

Docket  entry,  133. 

ADVICE. 

How  adyice  should  be  given  by  a  jostice,  134. 

AFFIDAVIT. 

Definition  of,  53,  71,  558. 

In  attachment  case,  169,  176. 

To  found  attachment  against  stock,  187. 

Affidavit  to  an  account,  558. 

to  an  executor's  account,  558. 

to  petition  for  divorce,  573. 

on  appeal,  in  certain  counties,  102,  143. 

AFFRAY. 

Definition  of,  53,  136. 

Who  may  suppress  an  affray,  136. 

Punishment  of,  136. 

Warrant  for,  136. 

Docket  entry,  137. 

AGE.     See  InfanU 

When  infant  is  of  age  to  do  certain  acts,  53,  60,  464. 

AGENT.     See  Principal  and  Agent, 

Penalty  for  selling  goods  by  sample,  137-8. 
Agents  to  be  licens^,  137. 

AGREEMENT. 

Definition  of,  54. 

Effect  of  special  agreement,  to  waive  stay  of  execution,  96. 
General  form  of  agreement,  558. 
Agreement  for  purchase  of  a  reversion,  559. 
Covenant  not  to  commit  waste,  or  grant  new  leases,  559. 
that  counsel  shall  approve  title,  559. 
that  vendor  may  receive  arrears,  559. 
Agreement  for  making  a  quantity  of  shoes,  559. 

to  bear  equal  charges  in  a  lawsuit,  566. 

of  defending  an  action,  560. 

ALIMONY. 

Definition  of,  54,  71. 

Petitions  for  divorce  and  alimony,  5^4. 

AMENDMENT,     ^qq  Abatement.  ^i      , 

When  party  may  amend,  139.         ^  ^  ^^•'  «^tU,»-f  ,h.v^  ^  uCt^fl/-/'  ^-^ 
On  appeal  from  a  justice,  101. 
When  indictments  may  be  amended,  782-4. 

AMICABLE  ACTION. 

Amicable  actions  may  be  entered  before  justices,  92. 

ANSWER. 

Of  garnishee  in  attachment,  188. 

APPEAL. 

When  an  appeal  lies  from  the  judgment  of  a  justice,  95,  97,  140. 
Within  what  time  an  appeal  must  be  entered,  101,  141. 
Bail  to  be  given  on  appeal,  99,  141.  (^  \ 

Recognisance  of  bail  on  appeal,  142.  Digitized  by  VjOOQIC 
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APPEAL — Continved. 

Snfficiency  of  bail  to  be  determined  by  the  justice,  142. 
s^^       AflBdavit,  143.  • 

*        When  appeal  must  be  filed  in  court,  101,  143. 

£        Cause  of  action  cannot  be  changed,  144.  .  .     ,  ^   , 

5       Plaintiflf  cannot  discontinue  his  appeal^  and  proceed  on  the  onginal  judgment,  144. 
i        Costs  on  an  appeal,  100,  102,  144,  145. 
^        What  will  exempt  defendant  from  costs  on  appeal,  144. 
When  tender  of  judgment  must  be  made,  144. 
N^        One  of  two  defendants  may  appeal,  99. 
^        A  stakeholder  need  not  appeal,  but  must  allow  his  name  to  be  used,  140 

Recognisance  of  bail,  on  appeal  by  corporation,  99,  142. 
•S        Females  must  give  bail,  142. 

Proceedings  on  neglect  to  file  appeal,  101. 
5       Guardian  may  appeal  without  security,  99,  142. 
•y       Appeal  in  landlord  and  tenant  case,  536-7,  540,  543. 
Bail  to  be  absolute,  536,  543,  545. 

APPRENTICE. 

Definition  of,  146. 

Authority  of  the  master,  149. 

Apprentices  how  bound,  146. 

Time  of  serrice,  147. 

Remedies  for  misconduct,  150. 

Of  absconding  apprentices,  152. 

Penalties  for  harboring  runaways,  153. 

When  executors  may  assign  indenture,  153. 

Who  may  bind  and  be  bound  apprentice,  147-8. 

Validity  of  indentures,  148. 

Who  may  act  as  next  friend,  148. 

Construction  of  indenture,  148. 

Assignment  and  cancelling  of  indentures,  153,  154. 

Innkeepers  not  to  trust  apprentices— penalty  for  so  doing,  153. 

Complaint  of  apprentice,  154. 

Notice  to  the  master,  155. 

Warrant  against  master,  155. 

against  apprentice,  156. 
Recognisance  of  master,  156. 

of  apprentice,  156. 
Docket  entry 5, 156. 
Assignment  of  indenture,  157. 
Punishment  for  maltreatment  of,  292. 

ARBITRATION. 

Definition  of,  54. 

Rule  of  reference,  how  served  on  corporation,  278. 

When  cause  before  a  justice  may  be  referred,  94,  98. 

Referees,  how  chosen,  94. 

How  notified,  94. 

Penalty  for  neglect  to  notify  referees,  94. 

How  vacancies  supplied,  98. 

How  referees  to  be  sworn  or  affirmed,  98. 

Referees  may  fine  for  disorderly  conduct,  98. 

Form  of  certificate,  98. 

How  recoverable,  98-9. 

ARREST. 

Definition  of,  54. 

Who  may  be  arrested  for  debt,  1 58. 

Where  plaintiff"  resides  out  of  the  state,  158. 

Arrest  in  criminal  cases,  497. 

Justice  may  arrest  on  his  own  view,  497. 

Arrest  may  be  made  on  Sunday,  upon  criminal  warrant,  498. 

Or  in  the  night  time,  498. 

ARSON. 

Definition  of,  71,  160. 

Punishment  of,  159-60. 

Not  bailable  by  justices,  160. 

Information  for  arson,  160. 

Warrant,  161.  r^  i 

Commitment,  161.  .  Digiti^^^  by  GoOglC 
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ASSAULT  AND  BATTERY. 
Definition  of,  71,  162. 
What  will  justify  a  battery,  162. 
Punishment  of,  163. 
Of  aggravated  assaults,  163« 
Complaint,  16S. 
Warrant,  163. 

Duty  of  justice,  in  case  of,  163-4. 
Docket  entry,  in  case  of,  330. 
Justices  hare  no  jurisdiction,  in  actionB  of,  766. 
Limitation  of  action  for,  996. 

ASSETS. 

Definition  of,  55,  71. 

ASSIGNMENT. 

Of  indenture  of  apprenticeship,  157. 

Void  assignments,  164. 

Assignment  to  be  recorded  within  thirty  d«y8,  164,  563. 

Preferences  prohibited,  165. 

Except  for  wages,  166. 

Proceedings  on  an  assignment,  166. 

Of  the  assignment  of  a  bond,  224. 

Punishment  of  fraudulent  assignment,  434. 

Definition  of  assignment,  563. 

Assignment  for  benefit  of  creditors,  563. 

by  indorsement,  564. 

of  moneys  due  upon  accoant,  564. 

of  note  in  satisfaction,  the  surplus  to  be  returned  to  the  assignor,  565. 

of  bond  by  indorsement,  568. 

of  a  lease,  577. 

of  a  mortgage,  582. 

of  a  due-bill,  587. 

by  members  of  limited  partnership,  void  in  certain  cases,  668. 

of  bail-bond  to  constable,  776. 

ASSUMPSIT. 

Definition  of,  55,  71,  167. 

Consideration  for,  168. 

Promise  may  be  made  to  a  third  person,  168. 

Eyidence  of  promise  to  pay  the  debt  of  another,  447-8. 

ATTACHMENT. 

Definition  of,  71. 

Attachment  against  witness,  190. 

When,  and  how  issued,  190. 

Form  of  attachment  against,  190. 

Proceedings  on,  190-1. 

Proceedings  to  attach  stock,  179-80,  n. 

ATTACHMENT,  DOMESTIC. 
Nature  of,  169. 

Against  whom  it  may  be  issued,  169. 
Proceedings  in  domestic  attachment,  169-70. 
Oath  of  creditor,  171. 
Writ  of  domestic  attachment,  171. 
Constable's  return,  171. 
Appointment  of  ii^eholders,  171. 
Summons  against  garnishee,  172. 
Notice  to  creditors,  172. 
Order  to  sell  perishable  goods,  172. 
Appraisement,  172. 
General  order  to  sell,  173. 
Advertisement  of  sale,  173. 

ATTACHMENT  AGAINST  ABSENT  AND  FKAUDULENT  DEBT0B8. 

When  it  may  issue,  173. 

Plaintiff  to  make  affidavit,  and  give  bond,  173-4. 

When  to  be  made  returnable,  175. 

How  served,  175. 

Constable's  return,  175. 

Forthcoming  bond  may  be  given,  175.  r^  ] 

Proceedings  on  return,  175.  Digitized  by  vjOOQIC 
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ATTACHMENT— C'on^rnt^fZ. 

When  jadgment  by  default  to  be  opened,  175. 

Effect  of,  when  defendant  is  not  personally  serred,  176. 

Duration  of  lien  of,  176. 

Plaintiff's  affidavit,  176. 

Bond,  177. 

Attachment,  177. 

Forthcoming  bond,  178. 

Affidavit  to  open  judgment,  178. 

Notice  of  rehearing,  178. 

Docket  entry,  179. 

ATTACHMENT  IN  EXECUTION. 
Proceedings  to  levy  stock,  179-80. 

to  attach  a  debt  due  defendant,  &c.,  180. 
Manner  of  service,  180. 
Effect  of  attachment,  180,  184. 
Execution  on  judgment  in  attachment,  181. 
Legacies  may  be  attached,  181. 
Proceedings  to  attach  legacy,  181,  184. 
Corporations  to  be  subject  to  attachment,  181. 
Attachment  law  extended  to  justices,  182. 
Proceedings  before  justices,  182. 
What  may  be  attached,  183. 
Practice  on  attachment  in  execution,  185-6. 
Writ  of  attachment  and  return,  187. 
Affidavit  to  levy  stock,  187. 
Recognisance,  187. 
Interrogatories  to  garnishee,  188. 
Rule  to  answer  and  notice,  188. 
Answers  of  garnishee,  188. 
Execution  against  garnishee,  189. 
Docket  entry  and  fees,  189. 

ATTORNEY,     ^ee  Letter  of  AtUmiey.    d 
Definition  of  attorney  at  law,  55,  191. 
Court  may  admit  attorneys,  191. 
Oath  of  attorney  at  law,'l91. 
Warrants  of  attorney,  192. 

Jsstice  cannot  enter  judgment  on  warrant  of  attorney,  87,  89. 
Authority  of  attorney  to  bind  his  client,  191-2. 
May  maintain  an  action  for  his  services,  192. 
What  professional  communications  privileged,  884. 

Not  entitled  to  be  heard  before  justice  on  criminal  charge  against  prisoner,  499. 
Power  of  attorney  to  defend  a  suit,  579. 

to  institute  a  suit,  580. 

to  conduct  action  already  brought,  580. 
Not  privileged  fVom  arrest,  692. 
District  attorneys  to  be  elected,  315. 
Their  powers  and  duties,  315. 

AUCTION. 

Duties  of  auctioneers,  193. 

Penalty  for  giving  liquors  at  auction,  193. 

Fines,  how  appropriated,  193. 

Executors  may  sell  by  auction,  193. 

Rights  and  liabilities  of  purchaser  at  auction,  193-4. 

BACKING  OP  WARRANTS. 
Definition  of,  55. 
Backing  of  warrants  legalized,  780. 

BAIL. 

Definition  of,  55,  194. 

Bail  on  appeal  from  a  justice,  99,  142,  195. 

Sufficiency  of,  to  be  determined  by  the  justice,  148. 

When  special  bail  can  be  demanded,  194. 

Authority  of  special  bail,  194. 

Bail  for  stay  of  execution,  106,  195. 

Form  of  bail-piece,  195.  m  ^    I       O  '   -         }     i  I      '^ 

Bail  in  criminal  cases,  196.  '»A-<^  f^V      ^" 

When  a  justice  may  take  bail,  196,  782.  "^  ^OOqIp 

When  a  prisoner  may  be  committed,  and  requisites  of  commitmcnf,'^'lt6.^  o 
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BAIL —  Continued. 

Justices  must  docket  the  name,  abode  and  occupation  of  bail,  197. 

Bail  in  criminal  cases  may  Surrender  with  the  same  effect  as  in  ciril  action,  196. 

Justice  can  only  require  security  till  the  next  court,  197. 

Docket  entry  in  action  against  bail,  328. 

When  constable  may  take  bail,  90,  775. 

Bail-bond,  90,  775. 

Bail  to  be  given  by  corporations,  99,  278. 

Judgment  to  be  for  the  use  of  bail  paying  the  same,  106. 

Bail  on  appeal  in  landlord  and  tenant  case,  536,  543,  545. 

BAILMENT. 

Definition  of,  55,  200. 

Rights  and  liabilities  of  bailees,  200-1. 

Effect  of  warehouse  receipt,  200~1. 

BANKRUPTCY. 

Definition  of,  202. 

Voluntary  bankruptcy,  202. 

Involuntary  bankruptcy,  203. 

Acts  of  bankruptcy,  203-4. 

Bankrupt  firms  and  corporations,  204. 

Effect  of,  205. 

Assignments  in,  206-8. 

Form  of  letter  of  attorney,  206. 

Discharge,  208. 

What  acts  will  bar  a  discharge,  208-10. 

Probate  of  debts,  210-12. 

Form  of  probate,  without  security,  212. 

Distribution,  212-13. 

Criminal  proceedings,  213-14. 

BANKS. 

Punishment  of  embezzlement  by  bank  officers,  214-15,  863-4. 

What  notes  may  be  issued  by  banks,  214. 

One-fifth  of  bank  notes  to  be  redeemed  in  gold,  214. 

Penalty  for  passing  foreign  notes  of  a  less  denomination  than  five  dollars,  214-15. 

To  be  punishable  also  by  indictment,  215. 

Nature  of  bank  notes,  215. 

When  treated  as  money,  215-16. 

Liabilities  of  banks,  216. 

Nature  of  bank  checks,  216. 

Effect  of  payment  in  bank  notes  in  certain  cases,  215. 

Cashiers  not  to  engage  in  any  other  business,  215. 

BARRATOR. 

Who  are  common  barrators,  217. 

Punishment  of  barratry,  217. 

When  a  justice  may  be  punished  as  a  barrator,  217. 

BATTERY.     See  AssauU  and  Battery. 
Definition  of,  55. 

BAWDY  HOUSE. 

Pnnisbn^ent  for  keeping,  649. 

for  letting  a  honse  for,  649. 
Form  of  indictment,  650. 

BENEFICIAL  SOCIETIES. 
Nature  of,  218. 

When  members  entitled  U>  relief,  218. 
Power  of  expulsion,  218. 

BIBLE. 

When  entries  in  a  family  bible  are  eridence,  219. 

BIGAMY. 

Definition  of,  55,  71. 
Punishment  of,  219. 
Evidence  in  case  of,  219. 

BILL. 

Definition  of  single  and  penal  bill,  55.  (^  r^r^n]A 

Bill  of  sale  of  chattels,  565.  Digitized  by  ^^(J(J^  IC 


INDEX.  839 

BILL —  Continued. 

Form  of  due-bill,  587. 
Assignment  of  due-bill,  587. 

BILLS  OB'  EXCHANGE  AND  PROMISSORY  NOTES. 
Definition  of  bill  of  exchange,  220. 
Of  the  parties  to  a  bill,  220. 
When  payable,  220. 

Difference  between  foreign  and  inland  bills,  220. 
Of  the  indorsement  of  a  bill,  220-1. 
Effect  of  discharging  one  party  to  a  bill,  223. 
Consideration  of  forged  bill  may  be  recorered  back,  223. 
What  bills  are  negotiable,  220. 
Acceptance  of  a  bill,  221. 
Days  of  grace,  221. 
Presentment  for  payment,  222. 
Notice  of  dishonor,  222. 
Evidence  in  action  on  a  bill  or  note,  222-3. 
Damages  on  protested  bills,  223-4. 

BOARDING. 

Lien  on  baggage  for,  469. 

BONDS. 

Definition  of  a  bond,  56,  224,  565. 

Of  impossible  conditions,  224. 

When  bond  presumed  to  be  paid,  224,  568. 

Of  the  assignment  of  a  bond,  224-5,  568. 

Bond  in  attachment  case,  177,  178. 

Insolvent's  bond,  478. 

Bail-bond  to  constable,  775. 

Forthcoming  bond  on  execution,  255. 

Justices  to  give  bond,  506. 

Form  of  bond  and  warrant,  565. 

Bond  to  indemnify  against  indorsement,  566. 

to  save  harmless  from  paying  rent  where  title  is  in  question,  566. 

for  the  payment  of  annuity  during  life,  567. 
Befunding  bond,  567. 

Bond  to  the  county  for  a  bastard  child,  567. 
Assignment  of  bond  by  indorsement,  568. 

BOOK  ENTRIES.     See  Boohs, 
When  evidence,  373,  654. 

BOOKS. 

Of  the  books  required  by  a  justice,  226. 

How  to  be  kept,  226. 

When  books  of  original  entry  are  evidence,  373,  654. 

How  they  should  be  kept,  654. 

Magistrate's  Law  Library,  226. 

BREAD  AND  FLOUR. 

Penalty  for  adulterating  bread,  130. 
Loaf  bread  to  be  sold  by  weight,  227. 
Duties  of  clerk  of  the  market,  227. 
Warrant  against  a  baker,  227. 
Indian  med  to  be  sold  by  weight,  227. 

BRIBERY. 

Definition  of,  56,  228. 

To  be  felony,  in  certain  cases,  228. 

Punishment,  228. 

Bribery  at  elections  punished,  228-9. 

BROKER. 

Definition  of,  56. 

BUILDING  ASSOCIATIONS. 
Nature  and  objects  of,  229. 
Incorporation  of,  230-1. 
Powers  of,  230-4. 

BURGLARY. 

Panishment  of,  235.  Digitized  by  GoOgle 
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BURGLARY—  Continued. 

What  amounts  to  burglary,  235. 
Warrant  for  burglary,  236. 

BURIAL  GROUNDS. 

Punishment  for  injuring,  236. 
Or  removing  bodies  from,  236. 

CARRIERS. 

Who  are  common  carriers,  242. 

Duties  and  liabilities  of,  242-^. 

May  limit  their  responsibility  by  notice,  242-3. 

Lien  of  carriers,  243. 

Duties  and  liabilities  of  carriers  of  passengers,  243-7. 

Punishment  for  wilful  misconduct  or  gross  negligenoe,  245,  645. 

CATTLE. 

Diseased,  how  disposed  of,  237. 
Impounding  of,  237. 
Penalties,  237. 

CERTIFICATE. 

Of  limited  partnership,  562. 

CERTIORARL 

Nature  of  the  writ,  237. 

How  directed  and  before  whom  returnable,  103,  238. 

Affidayit  and  bail,  104,  238. 

Duty  of  justice  on  receipt  of  writ,  104,  238. 

Return  to,  104,  238. 

What  is  cause  for  rerersal  on,  103,  239-41. 

When  parol  evidence  will  be  heard,  239. 

Within  what  time  it  must  be  issued,  104,  239-40. 

Execution,  on  affirmance  or  non-pros,  105,  240. 

Costs  of  a  second  action,  105,  240. 

When  a  supersedeas,  241. 

Judgment  of  the  common  pleas  to  be  final,  104* 

Not  to  issue  from  supreme  court,  103,  239. 

Justices  liable  for  false  return  to,  241,  643. 

Effect  of,  in  landlord  and  tenant  cases,  in  Philadelphia,  538. 

CHECKS.    See  Banks. 

CITIES. 

To  form  parts  of  counties,  289. 
Their  privileges  reserved,  299. 

CLERK  OF  THE  MARKET.     See  Bread  and  Flour,    Markets. 

COLLATERAL  SECURITIES.    See  Debt 

COMMITMENT. 

Definition  of,  56,  63,  72. 
Requisites  of  valid  commitment,  196-7. 
General  form  of  commitment,  198. 
Discharge  of  prisoner,  267. 
Commitment  for  adultery,  133. 

for  arson,  161. 

accessory  after  the  fact,  82. 

for  bastardy,  432. 

for  horse-stealing,  459. 

for  robbery,  719. 

for  threats,  749. 

to  house  of  refuge,  462. 

COMMON  LAW. 

Upon  what  grounded,  56,  247. 

In  force,  in  Pennsylvania,  123,  247. 

Nothing  to  be  done  at  common  law,  where  remedy  given  by  statute,  124,  247. 

COMMON  SCOLD. 

Common  scold  may  be  indicted,  247.  ^  j 

Punishment,  247.  Digitized  by  VjOOQ IC 
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COMPOUNDING  CRIMINAL  OFFENCES. 
Compounding  felony,  definition  of,  57,  248. 
How  punishable,  248. 
What  offences  may  be  settled  between  the  parties,  248. 

CONCEALED  WEAPONS. 

Punishment  for  carrying  concealed  weapons  in  certain  places,  249. 
Persons  carrying  concealed  weapons  to  be  deemed  giulty  of  an  intention  to  riot,  in 
certain  cases,  249. 

CONCERT  SALOONS. 
To  be  licensed,  754. 
Females  not  to  be  attendants,  754. 

CONSIDERATION.     See  Bills  of  Exchange.     Contract    Promissory  Notes. 

CONSPIRACY. 

Definition  of,  57,  250. 

Punishment  of,  250. 

Who  are  conspirators,  250. 

Evidence  in  case  of,  250. 

Indictment,  how  framed,  250-1. 

Docket  entry  in  case  of,  330. 

What  may  be  indicted  as  a  conspiracy,  464. 

CONSTABLE,     See  Return. 
General  duties  of,  251-2. 
How  elected,  252. 
When  election  to  be  held,  252. 
Qualifications  of,  252. 
To  notify  persons  elected,  253. 
Penalty  for  refusing  to  serve,  258. 

To  be  appointed  by  the  court,  253.  • 

Court  to  appoint  in  case  of  vacancy,  253. 
Official  bond,  253. 

Limitation  of  action  against  sureties,  254. 
Penalties,  how  recoverable,  254. 
Appointment  of  deputies,  254. 
When  additional  security  may  be  required,  254. 
Removal  for  misconduct,  &c.,  254.  >^ 

Duties  on  execution,  108,  255.  ^ 

May  take  forthcoming  bonds,  255.  ^ 

To  indorse  time  of  levy  on  execution,  256. 
To  give  bill  of  particulars  on  demand,  256,  409. 
Proceedings  in  case  of  false  return,  256. 
Process  against  constables  to  whom  directed,  256-7. 
Prothonotary  to  issue  execution  on  transcript  of  judgment  against,  257. 
Proceedings  on  neglect  to  pay  over  surplus,  257. 
Misdemeanor,  to  retain  money,  257-8.         >^ 
Proceedings  against  constables'  sureties,  258. 
Surety  paying  judgment  to  become  the  owner  thereof,  258. 
Not  to  purchase  at  their  own  sales,  258. 
Penalty  for  so  doing,  258. 

Not  to  sell  at  auction,  except  on  execution  or  distress,  258. 
When  to  serve  process  from  the  courts,  259. 
To  give  notice  of  township  elections,  259. 
Compensation  therefor,  259. 
To  clear  election  polls,  259. 
To  report  disturbances  at  elections,  260. 
Penalty  for  neglecting  so  to  do,  260. 
Courts  to  examine  them  under  oath,  260^ 
Penalty  for  neglect  of  election  duties,  260. 
To  serve  notice  of  township  elections,  260. 
Compensation  for  attending  at  elections,  260. 
Actions  against  constables,  260-1.  ^ 

Limitation,  261. 

How  process  against  constables  to  be  served,  261. 
To  return  retailers  of  liquors,  261. 
Who  to  be  returned,  262. 
Compensation  for  returning  retailers  of  liquors,  262 

for  making  their  returns,  262. 

for  attending  the  courts,  262.  Digitized  by  GoOQI^ 

To  be  appomted  to  attend  the  courts,  262.  O 
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CONSTABLE—  Cantinnecl. 
*  When  to  collect  school  taxes,  262. 

Decisions  relative  to  constables,  262-5. 

Their  powers  and  authority,  262. 

Liability  of,  264. 

Liability  of  their  sureties,  265. 

Warrant  for  refusing  to  serve  as  constable,  265. 

Summons  against,  266. 

Execution  against,  266. 

Warrant  against,  for  neglect  of  duty,  266. 

Supersedeas,  266. 

Discharge  of  prisoner,  267. 

Responsibility,  in  case  of  an  escape,  367-8. 

Warrant  for  an  escape,  368. 

Their  fees,  405,  408. 

May  receive  fees,  for  service  of  process,  in  adyanee,  409. 

Notice  of  constable's  sale,  118. 

Summons  to  be  directed  to  constable,  90. 

Manner  of  service,  90. 

Constable  may  take  bail  on  capias,  90,  775. 

To  assign  bail-bond,  90. 

When  justices  to  issue  process  against  constables,  109,  256. 

To  serve  certificates  of  penalties  under  the  poor  laws,  687 

Fees  for  so  doing,  687. 

CONSTITUTION. 

Of  the  United  States,  15.         ^ 
Of  Pennsylvania,  87. 

CONTINUANCE. 

What  necessary  to  entitle  a  party  to  continuance,  57. 
Bail  on  an  adjournment,  96. 

CONTRACT. 

Definition  of,  267. 
Governed  by  the  /ex  /oci,  268. 
Contract  made  on  Sunday,  void,  267,  746. 
Construction  of  contracts,  268. 
Consideration,  269. 

CONVERSION.     See  Trover  and  Conversion. 

CONVICTION.     See  Summary  C<mviction, 

CONVICTS. 

Landing  of  foreign  convicts,  punishable  by  indictment,  270. 

Actions  against  convicts,  270,  798. 

Civil  remedy  not  to  merge  in  felony,  270,  798. 

CORONERS. 

Office  and  duties  of,  271. 

To  give  bond  and  recognisance,  271. 

When  to  execute  the  office  of  sheriff,  271. 

When  justice  may  hold  inquest,  271. 

Of  inquest  super  visum  corporis,  271-3. 

His  fees,  274. 

Precept  for  jury,  274. 

Oath  of  jurors,  275. 

Subpoena,  275. 

Oath  of  witness,  275. 

Inquisition  of  murder,  275. 

CORPORATIONS.  *        ^ 

Definition  of  corporation,  275.* 

Bail  to  be  given  by  corporations  on  appeal,  99,  142,  278. 
Municipal  corporations  may  appeal  without  bail,  99. 
Suits  against  corporations  regulated,  276-7. 
Summons  against,  278. 
Service  of  process  on,  276-7. 
Execution  against,  how  enforced,  277. 
Rules  of  reference,  and  notices,  on  whom  served,  278. 
Actions  by  and  against,  276. 

By-laws  of,  when  valid,  275.  GoOqIc 

Counties  and  townships  to  be  corporations  for  certain  '^urpo8M/289.   o 
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CORPORATIONS— Cb?i^iVjw€t/.  «V 

Form  of  execation  against  corporations,  S90. 
Punishment  of  offences  by  officers  and  members  of  corporations,  278/-80,  363. 
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COSTS.  x\ 

On  an  appeal  from  a  justice,  99,  102,  144.  \   Viik  ^ 

When  defendant  exempted  from  costs  on  appeal,  99,  144.  '^  ^  \  ^ 

After  reversal  on  certiorari,  105,  240.  ,     '  V  \    •       ^    <A 

Costs  to  be  indorsed  on  execution,  and  stated  on  docket,  109.         ^  ^  ^  ^         -K    ^   * 

Costs  of  return  may  be  indorsed  on  execution,  109.  ri     ;        ^  v  \  •    \>'^        •  ^ 

How  account  of  costs  to  be  kept,  109.  .  ,  '  ^  \ 

When  costs  demandable,  280-1.  \ '     '  '    v,         V    ^  i^ 

What  costs  are  recoverable,  281-2.  \  '^X  >s5\     x^' 

When  informers  not  liable  to  costs,  466.  Xi  ^  i"* 

Costs  of  witnesses,  282.  ^  '       V         v 

in  actions  against  justices,  519.  >^     ^  j*       v        <s         \  ^ 

in  proceedings  under  the  poor  Uws,  683,  *     ^      rsT  -  '\  ^ 

in  criminal  cases,  282.         7/7       )    '  C  i  ^    V' 

COUNTERFEITING.  ^"^  ^       r, 

Offences  against  the  coin,  283.  \ 

Counterfeiting  bank  notes,  285-8. 
public  brands,  288. 
trade  marks,  288. 
stamps,  730. 

COUNTIES  AND  TOWNSHIPS. 

Cities  to  form  parts  of  counties,  289. 

Counties  and  townships  to  be  corporations  for  certain  purposes,  289. 

For  what  uses  they  may  hold  property,  289. 

By  whom  corporate  powers  to  be  exercised,  289. 

How  suits  to  be  brought,  289. 

Executions,  how  enforced,  289. 

Taxes  cannot  be  apportioned,  290. 

COVENANT. 

Definition  of,  291. 

When  void,  291. 

When  action  of  covenant  lies,  291. 

How  construed,  291-2. 

COVERTURE. 

When  pleadable  in  abatement,  76. 

Occurring  after  suit  brought,  husband  may  become  party,  76. 

Married  woman  cannot  make  an  attorney,  577. 

May  act  as  attorney,  577. 

CRIMINAL  PROCEDURE. 
Process,  779. 
Backing  warrants,  780. 
Disposition  of  stolen  property,  780. 
Surety  of  the  peace,  781. 
Bail,  782. 

Settlement  of  criminal  cases,  782. 
Grand  jurors  may  administer  oaths,  782. 
Form  of  indictments,  782,  785-6. 
Amendment  of  indictments,  782-4. 
Arraignment,  786. 
Standing  mute,  787. 
Indorsement  of  prosecutor's  name,  787. 
Nolle  prosequi,  787.  ^ 

Fleas  of  former  acquittal,  or  former  conviction,  787. 
Courts  of  criminal  jurisdiction,  787. 
Powers  of  the  courts,  788. 

Removal  of  indictment  to  supreme  court,  789.  ^^f  iJ|^ 

Proceedings  on  the  trial,  789.  ^^ 

Challenges,  789-90. 
Separate  trials,  790. 
Jurors,  791. 
Trials  for  treason,  791. 
Trial  of  accessories,  791-2. 

Venue,  792  Digitized  by  GoOqIc     

Evidence,  793.  "^  o         
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CRIMINAL  PROCEDURE— Conftn«e^. 
Conviction  for  attempts,  794. 
Misdemeanor  not  to  merge  in  felony,  794. 
Witnesses,  794,  795. 

Verdict  not  to  be  set  aside  for  defect  of  jury  process,  794 
Within  what  time  prisoners  to  be  tried,  795. 
Evidence  of  experts,  795. 
Error  in  criminal  cases,  796. 
Costs,  796-7. 
Insane  criminals,  798. 
Actions  against  convicts,  798. 
Outlawry,  799. 
Sentences,  801. 

Capital  punishment,  801.  ' 

Limitation  of  prosecutions,  802. 
Fines  to  be  for  the  use  of  the  counties,  802. 

CRUELTY. 

Abandoning  infants,  292. 

Maltreatment  of  infants  and  apprentices,  292. 

Cruelty  to  animals,  292-3. 

CUSTOM  AND  USAGE. 

When  binding,  57,  294. 

When  the  court  will  notice  a  custom,  294. 

DAMAGES. 

Definition  of,  57,  295. 

When  a  justice  may  give  damages,  295. 

When  recoverable,  295. 

DEBT. 

Definition  of,  57,  296. 

Different  kinds  of,  296. 

When  action  of  debt  lies,  296. 

Joint  and  several  liability  of  debtors,  296. 

Right  of  appropriation,  297-8. 

Extinguishment  and  satisfaction  of  debts,  298. 

Of  collateral  securities,  298-9. 

Summons  in  debt,  744. 

DEED. 

Definition  of,  57,  304,  568. 

When  and  how  to  be  recorded,  300,  304,  569. 

How  acknowledged  or  proved,  300-2,  304-5. 

Forgery  of  acknowledgment  punished,  300. 

Of  subscribing  witnesses,  304. 

Efiect  of  interlineation,  306. 

When  evidence,  306. 

When  acknowledgment  may  be  falsified,  905. 

Form  of  deed,  569. 

Ground-rent  deed,  569. 

Form  of  acknowledgment,  302-3. 

Attestation  of  deed,  304. 

Receipt  on  a  deed,  304. 

Grant  of  a  right  of  way,  571. 

Covenant  to  keep  the  way  in  repair,  571. 

Release  of  dower,  571. 

Letter  of  attorney  to  acknowledge  a  deed,  579. 

Deeds  by  married  women,  how  executed,  614. 

Of  the  nature  and  requisities  of  a  deeJ^  719. 

What  passes  by  a  deed,  720.  " 

DEFALCATION.    See  Set-off. 

DEFAMATION.     See  Slander. 
Definition  of,  58. 

DEFAULT. 

Definition  of,  58. 

When  justices  to  give  judgment  by  default,  92. 

DEPOSITION         .  Di„izedbyG00Qle 

Definition  of,  58.  ^         '  O 
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DEPOSITION—  Continued. 

How  taken,  nnder  rule  of  coart,  S76. 

Notice  of  taking  depositions,  876. 

Form  of  caption,  377. 

How  exhibits  to  be  yerified,  377. 

When  deposition*  maj  be  read,  378. 

Partj  or  attorney  not  to  be  present,  378. 

How  taken,  in  action  before  a  jnstice,  97,  379. 

Justices  may  issue  commissions  to  take  depositioiis  out  of  the  state,  97. 

Powers  of  commissioners,  92. 

DISORDERLY  HOUSE. 

Pnnishment  for  maintaining,  648. 

DISTRESS. 

Ilefinidon  of,  58,  310. 

When  allowed,  310. 

What  may  be  distrained,  310-11. 

Goods  exempted  from  distress,  311. 

When  distress  to  be  made,  31 1-12. 

When  goods  fraudulently  removed  distnunabU,  311. 

Proceedings  on  a  distress,  312-13. 

Proceedings  to  compel  landlord  to  defalk,  313. 

Warrant  to  distrain,  314. 

Summons  to  landlord  to  defalcate,  314. 

Waiyer  of  exemption  law,  314. 

DISTRICT  ATTORNEYS. 

Misdemeanors  by,  how  punished,  315. 
Proceedings  against,  315. 
When  to  enter  "nolle  prosequi,  315. 

DIVORCE. 

Definition  of,  58,  572. 

Different  kinds  of,  58,  572. 

When  the  courts  may  decree  a  diroroe,  572. 

Of  alimony,  572. 

Petitions  for  divorce,  572-4. 

DOCKET. 

Definition  of,  58. 

Of  the  books  required  by  a  justice,  316. 

How  to  be  kept,  100,  316. 

What  must  be  entered  on  the  docket,  110,  316-17. 

Of  a  justice's  docket,  on  his  removal  from  office,  111-12. 

Proceedings  to  enforce  delivery,  113. 

Proceedings  in  case  of  loss  or  destruction  of  docket,  114. 

When  evidence,  318. 

DOCKET  ENTRY. 

In  case  of  accessory  to  a  felony,  83,  331. 
of  adultery,  133. 
of  an  affray,  137. 
of  master  and  apprentice,  156. 
of  attachment,  179. 
of  attachment  in  execution,  189. 
of  recognisance,  199. 
of  civil  suit,  317,  319. 
of  actions  for  goods  sold,  319-20,  324,  326. 
of  trover  and  conversion,  320. 
of  trespass,  321. 

of  action  for  penalty,  322,  325,  763. 
of  landlord  and  tenant,  323,  325,  541,  545,  550* 
of  action  for  work  and  labor,  322,  323,  326. 
of  reference,  326. 

of  action  on  promissory  note,  324,  328. 
of  action  for  horse  hire,  327. 
of  action  on  an  assignment,  327. 
of  nonsuit,  327. 
of  action  against  bail,  328. 
of  action  for  money  paid,  328. 

of  rent,  329.  r^  j 

of  rule  to  show  cause,  329.  Digitized  by  GoOglC 
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DOCKET  -E^TBY—Confmued. 

In  case  of  conspiracy  and  forgery,  330. 
of  assault  and  battery,  330. 
of  perjury,  331. 
of  malicious  mischief,  331. 
of  riot,  331. 
of  larceny,  332. 

of  assaulting  and  threatening,  332. 
of  action  for  firing  woods,  420. 

DOGS. 

Proceedings  in  reference  to  mad  dogs,  333. 
Liabilities  of  owners  of  dogs,  333. 
When  dogs  the  subject  of  larceny,  333. 
Order  to  destroy  a  dog,  334. 

DOMESTIC  ATTACHMENT.     See  Attachment,  Domeitic 
DOWER. 

Definition  of,  58,  571. 

Devise  or  bequest  to  widow  is  in  lien  of  dower,  571. 

Widow  to  elect,  571. 

Form  of  release  of  dower,  571. 

DRUNKENNESS. 

Effect  of,  in  criminal  cases,  335-6. 

In  case  of  contract,  336. 

Effect  of  insanity  produced  by,  336. 

Penalty  for  intoxication,  334. 

How  enforced,  334. 

Limitation,  334. 

Form  of  conviction,  334. 

Execution  to  levy  forfeiture,  335. 

Penalty  for  public  drunkenness,  335. 

When  it  disqualifies  a  witness,  382. 

Penalty  for  furnishing  liquors  to  drunkards,  467. 

Penalty  for  marrying  a  person  whilst  intoxicated,  611. 

DUELLING. 

Disqualification  incurred  by  duelling,  337. 
Punishment  on  conviction,  337. 

of  seconds,  &c.,  337. 

of  concealment,  337. 

of  inciting  to  a  duel,  337. 
Any  challenge  to  fight,  a  misdemeanor,  337. 

EAVES-DROPPING. 

Definition  of,  58,  338. 
Indictable  at  common  law,  338. 

ELECTIONS. 

Bribery  at  elections  punished,  228. 

Election  of  constables,  252-4. 

Constables  to  give  notice  of  township  elections,  259. 

Election  of  justices  of  the  peace,  502-5. 

Election  of  inspectors  of  the  general  election,  338. 

Provisions  relating  to  the  general  elections,  342,  361. 

Registry  of  electors,  340. 

Mode  of  conducting  elections,  344. 

Of  the  qualified  electors,  346. 

Duties  of  peace  officers,  348. 

Closing  of  the  polls,  349. 

Meeting  and  duties  of  return  judges,  350. 

Election  of  township  ofiloers,  352. 

Contested  elections  of  county  and  township  officers,  355. 

Wagers  on  elections,  356. 

Penalties  for  misconduct,  357. 

How  places  of  election  to  be  changed,  353. 

EMBEZZLEMENT. 

By  officers  of  municipal  corporations  punished,  362. 

By  trustees,  363-4.  ^  j 

By  bankers,  brokers,  attorneys,  merchants  or  agents^  36^y  LjOOQ IC 
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EMBEZZLEMENT— Cbnfmttcrf. 
By  officers  of  corporationsi  S63. 
Bj  bank  officers,  363-4. 
By  employees  of  railroad  companies,  364. 

EMBRACERY. 

Panishment  of,  365. 
What  amounts  to,  365. 

ENGROSSING. 

Definition  and  panishment  of,  366. 

ESCAPE. 

Panishment  for  an,  or  for  aiding  or  permitting,  366-7. 
Responsibility  of  sheriffs  and  constables,  367-8. 
Warrant  for  an  escape,  368. 

ESCROW. 

Definition  of,  58. 

EVIDENCE. 

Definition  of  eridence,  369. 

General  rales  of  evidence,  369. 

Of  written  evidence,  370. 

When  parol  evidence  admissible  to  affect  a  written  contract,  372. 

Book  entries,  when  evidence,  373. 

Of  accounts,  376. 

Depositions,  how  taken,  376. 

Of  handwriting,  879. 

Of  hearsay  evidence,  380, 

Of  witnesses,  381. 

Evidence  of  experts,  382. 

When  party  may  be  a  witness,  883. 

Competency  of  witnesses,  383-4. 

In  case  of  adultery,  132. 

Of  indenture  of  apprenticeship,  147. 

Of  promise  to  pay  the  debt  of  another,  447. 

When  entries  in  a  family  bible  are  evidence,  219,  371. 

Evidence  in  case  of  bigamy,  219. 

In  action  on  a  bill  of  exchange  or  note,  373, 

Evidence  in  case  of  conspiracy,  251. 

When  deed  may  be  read  in  evidence,  306,  371. 

Docket  entry,  how  proved,  318,  371. 

What  sufficient  to  convict  of  duelling,  337. 

On  prosecution  for  fomification  and  bastardy,  431 . 

When  record  of  judgment  evidence,  487. 

Evidence  before  justices,  93. 

in  action  on  judgment  of  justice  of  an  adjoining  state,  89. 
When  identity  of  name  evidence  of  personal  identity,  89. 
Evidence  in  action  for  malicious  prosecution,  608. 
Notarial  certificates,  when  evidence,  677. 
Evidence  in  penal  actions,  674. 
Evidence  on  prosecution  for  perjury,  675. 
When  declaration  of  agent  will  be  evidence,  690. 
Evidence  in  action  for  negligence,  646. 
Evidence  in  prosecution  for  seduction,  728. 
Of  the  evidence  on  a  summary  conviction,  739, 
How  records  of  other  states  authenticated,  809. 

EXACTION.     See  Extortion, 
Definition  of,  58. 

EXECUTION. 

Jfi  attachment  in  execution,  181,  182, 186. 

Form  of  execution  against  garnishee,  189. 

Bail  for  stay  of  execution,  105,  386. 

Of  the  execution  after  affirmance  on  certiorari,  105. 

Constable  to  indorse  time  to  levy  on,  255. 

Hetum  to  must  be  in  writing,  386. 

Execution  against  a  constable,  266. 

Duties  of  constable  on  execution,  108,  255,  385. 

Executions,  how  enforced  against  counties  and  townships,  289. 

In  case  of  school  districts,  289  n.  Pi  iti.gd  by  GoOQIc 

Of  rhe  stay  of  execution,  105,  386.  O 
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EXECUTION— Cbii<imi«£. 

Execution  in  cmo  of  tretpftst,  S90. 

How  issued  against  plaintiir,  S28  n. 

Execution  to  lerr  fine  for  intoxication,  8S5. 

Execution  for  debt,  S85. 

Not  to  issue,  after  fire  years,  without  reriTal  of  judgment,  108. 

Of  the  serrioe  of  an  execution,  108,  S85. 

Legal  requirements  of  an  execution,  885. 

When  execution  a  lien,  387. 

What  may  be  taken  in  execution,  S88-7. 

Of  the  property  exempt  from  execution,  388. 

Exempted  property  to  be  appraised,  388. 

Form  of  appraisement,  389. 

Bail  for  suy  of  execution,  not  entitled  to  ftay,  oa  Jndgmeot  agnloft  hlm>  106. 

Execution  against  corporation,  390. 

by  executrix  against  administratort,  394. 

by  surriring  administrators  against  execnton,  394. 

for  damages  for  firing  woods,  490. 
When  fixures  liable  to  execution,  422. 
When  justices  to  issue  execution,  108. 
Constable  may  take  forthcoming  bond,  255. 
Goods  pledged  may  be  taken  in  execution,  673. 

EXECUTORS  AND  ADMINISTRATORS. 
Executors  tU  mm  iortf  who,  59. 

Adininistrator  sued  as  executor  may  plead  in  abatement,  77. 
Extputors  and  administrators  may  appeal  without  bail,  140. 
Whdti  they  may  assign  indenture  of  apprenticeship,  153. 
May  sell  at  auction,  193. 
Setoff  admitted.  In  actions  by  or  against,  307. 
When  set-off  allowed,  307. 
Who  shall  be  executors  or  administratort,  391. 
Their  duties  and  liabilities,  3^1-3. 
Oath,  391. 

Boud  of  administrators,  391. 
Summons,  administratrix  against  executors,  393. 

surriring  executor  against  administrators  with  the  will  annexed,  394. 
Execution,  executrix  against  administrators,  394. 

surriring  administrators  against  executors,  394. 
Executor  of  special  partner  may  continue  the  business,  669.  ** 

Medicine  and  medical  attendance  to  be  first  paid  out  of  decedent's  estate,  677. 

EXTORTION. 

Definition  of,  58,  395. 

Difference  between  txaeticm  and  extortum^  58. 

Punishment  of  extortion,  395. 

Extortion  by  persons  working  on  roads  punished,  395. 

Taking  fees  before  serrioe,  when  not  to  be  deemed  extortion,  395. 

FACTORIES. 

What  shall  be  deemed  a  day*s  labor  in,  396-7. 
At  what  age  minors  may  be  employed,  396-7 . 
Penalty  for  employing  minors  under  age,  397. 
Penalty  on  parents  and  guardians  for  permitting  minors  to  be  so  employed,  397. 

FACTORS. 

Punishment  for  pledging  goods  consigned,  or  embexsllng  the  proceeds,  398. 

Information,  398. 

Rights  and  responsibilities  of  factors,  398-9.  — ^  ^^  <,^t^^  X    1 

FALSE  IMPRISONMENT.  ^Ar:^  ^"^"^^^li^f^^^l  t  -  7i 

Definition  of,  59. 

What  is  a  false  imprisonment,  399. 

Justices  bare  no  jurisdiction  in  actions  for,  766. 

Limitation  of  actions  for,  596. 

FALSE  PERSONATION. 
Punishment  of,  399. 

FALSE  PRETENCES. 

Frauds  at  common  law,  400. 

ProTisions  of  the  penal  code,  400. 

What  coDstitutes  an  intent  to  defrand,  403.  ^  GoOqIc 

What  constitutes  a  false  pretence,  400.  O 

What  are  yaluable  things  within  the  act,  402. 
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FEES. 

In  case  of  attachment,  179. 

of  attachment  in  execntion,  189. 
Attorneys  not  entitled  to  fees  as  witnesses,  192. 
Constable  to  give  bill  of  particulars,  256. 
Table  of  fees  in  yarious  cases,  319-332. 

Fees  may  be  taken  before  services  performed,  in  certain  cases,  409. 
Penalty  for  taking  illegal  fees,  395. 
Bill  of  particulars  to  ^  gire^  409. 
Sheriffs'  and  constables*  poundage,  409. 
Tables  of  fees  to  be  posted  in  offices,  409. 
Fees  of  justices  of  the  peace  and  aldermen,  403,  406,  409. 
Fees  of  constables,  405,  408-9. 
Decisions  relative  to  illegal  fe^,  409-10. 
In  action  for  firing  woo(b,  420. 

Notice  of  intended  action  against  an  alderman  for  taking  illegal  fees,  520. 
Justices  have  jurisdiction  of  actions  for  taking  illegal  fees,  491. 
Fees  of  prothonotaries,  when  and  how  recoverable,  703-4. 

FELONY. 

Definition  of,  59. 

Civil  remedy  not  to  merge  in,  798. 

FEMALE. 

Must  give  bail  on  appeal,  195. 

Not  to  be  liable  to  arrest  for  debt,  411. 

FEME  SOLE  TRADER. 
Who  be  deemed,  411. 
How  sued,  411. 

When  married  woman  may  be  so  decreed,  411. 
Decisions  relating  to  feme  sole  traders,  412. 

FENCES.  • 

How  fences  to  be  constructed,  412. 
Division  fences,  412. 

Penalty  for  malicious  destruction  of,  413,  604. 
Decisions  relative  to,  413-14. 

ipRRIES. 

Penalty  for  cutting  ferry  rope,  415. 

Owners  to  sink  their  ropes,  415. 

Information  for  cutting  ferry  rope,  415. 

Warrant,  415. 

Information  against  keeper  of  ferry,  415. 

Warrant,  415. 

Sailing  boats  to  strike  their  masts,  416. 

Information  against  master  for  refusing  to  do  so,  416. 

Warrant,  416. 

FIRE. 

Penalty  for  setting  off  or  selling  fireworks,  418. 

for  firing  guns  at  certain  times,  418. 

for  firing  woods,  418. 
Information  for  firing  woods,  419. 
Warrant,  419. 
Warrant  for  damages,  419. 
Warrant  for  freeholders  to  estimate  damages,  419. 
'  Return  of  freeholders,  420. 
Execution,  420. 
Docket  entry,  420. 

FIRES. 

Justices  to  inquire  into  origin  of,  417. 

Inquest,  417. 

To  bind  over  parties  implicated,  417. 

Compensation,  417. 

Penalty  for  injuring  fire  alarm  telegraph,  417. 

FISH. 

Protection  of  fish  ponds,  421. 

Preservation  of  trout,  421.  ^^  T 

Penalty  for  catching  trout  out  of  season,  446.  Digitized  by  VjOOQIC 

How  recoverable,  446. 
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FIXTURES. 

Wliat  are  fixtures,  421-2. 

Incidents  of  fixtares,  421. 

When  liable  to  execution,  421. 

Tenant  must  remoTe  fixtures  during  his  term,  422 

When  they  pass  by  a  sale  of  the  realty,  719. 

FLOATING  LUMBER. 

Lumbermen  may  register  their  marks,  423. 
Rights  of  owners,  423-4. 
Compensation  for  securing  floating  lumber,  424. 
Penalty  for  fraudulent  use  of  marks,  424. 
Responsibilities  of  boom  companies,  425. 
Effect  of  bill  of  sale,  425. 

FORCIBLE  ENTRY  AND  DETAINER. 

Definition  of,  59,  426. 

How  punishable,  426. 

Decisions  relative  to  forcible  entry  and  detainer,  427. 

FORESTALLING. 

Definition  and  punishment  of,  366. 

FORGERY. 

Definition  of,  60,  428. 

What  amounts  to  forgery,  428. 

Warrant  for  forgery,  429. 

Punishment  of  forgery,  428. 

Consideration  of  forged  instruments  may  be  recovered  back,  428. 

FORNICATION  AND  BASTARDY. 

Who  may  be  convicted  of,  430. 

Mother  may  be  a  witness,  430. 

Where  indictable,  430. 

Decisions  relative  to,  431. 

Punishment  for  concealing  death  of  bastard,  430. 

Warrant  for  bastardy,  432. 

Commitment,  432. 

Warrant  for  concealing  the  death  of  a  bastard  child,  432. 

FORTUNE  TELLING. 

Punishment  of,  and  of  analogous  offence-s,  433. 
Evidence  in  case  of,  433. 

FRAUD.     See  False  Pretences. 
D^nition  of,  60. 
Of  frauds  at  common  law,  400. 
Statutory  frauds,  434. 

Proceedings  where  fraudulent  judgment  is  confessed  before  a  Justice,  87. 
Fraudulent  conveyances  void,  as  against  cre<]itors,  436. 
^   Punl^iqent  for  fraudulently  assigning  or  secreting  goods,  435. 

/   ^    for  fravdulent  destruction  of  written  instruments,  434. 
\         •     >  for  franduJent  insolvency,  434. 

FREEHOLD.  ^^> 

When  pleadable  in  stay  of  execution,  105. 
^     "      Who  are  freeholders,  437. 

Practice  on  plea  of  freehold,  437. 

Privileges  of  freeholders,  437. 

FUGITIVES  FROM  JUSTICE. 

Cannot  be  indicted  in  Penusylvania,  60. 

To  be  delivered  up,  on  demand  of  the  executive,  438. 

Penalty  for  obstructing  agent,  438. 

Decisions  relative  to  fugitives,  438-9. 

GAMBLING. 

Of  gambling-houses,  440. 
Penalty  for  keeping,  440. 
To  he  deemed  public  nuisances,  649. 
Who  to  be  (^^emed  confm«n  gamblers,  440*. 
*PttnisDment  for  gambling,  440. 

Gambling  apparatus  may  be  seized,  440.  C^  r^r\n]p>^ 

Witness  not  liable  to  prosecution,  440.  Digitized  by  V^OO^IC 


INDEX.  851 

GAMBLING—  Cmttnued. 

Gambling-hooses  may  be  broken  open,  441. 

Gambling  apparatus  may  be  destroyed,  441. 

No  replevin  to  issae,  441. 

Punishment  for  enticing  to  visit  gambling-houses,  440. 

Penalty  for  cock-fighting  and  certain  games,  441. 

Appropriation  of  penalties,  442. 

Penalty  on  tavern-keepers  for  promoting  gambling,  442. 

Money  lost  at  play  not  recoverable,  442. 

Gaming  contracts  void,  442. 

Wagers  on  elections  to  be  void,  356. 

Penalty  for  betting  on  elections,  356. 

Duties  of  officers,  356. 

Billiard  rooms  and  bowling  saloons,  443. 

Decisions  relative  to  gambling,  444. 

GAME. 

Penalty  for  killing,  out  of  season,  445-6. 
How  recoverable,  446. 

GARNISHEE.  /  ri      ^Z  /     ,  4  ' 

DeBnition  of,  72.  ^v..  l-v  U  t,      .T^  ^„  ,  ,  :    .       ^4 

Summons  against,  in  domestic  attachment,  172.  j  i^i.^      {/-      C  l{^  ^^.^Ji   i  "  si  C 

Proceedings  against,  in  attachment  in  execution,  185.    /  ^         ^^^  ^ 

Who  may  be  made  garnishee,  183.  -Ca^*^       ^      V    Q       )/v  «'j         ' 

Interrogatories,  188.  ^     v    f/       i         "      ' 

Rule  to  answer,  and  notice,  188. 
Answers,  188. 
Execution  against,  189. 

GROUND-RENT. 

Actiorts  for,  before  justices,  291. 
Who  may  sue  for,  291. 
Who  liable  for,  291. 
When  to  bear  interest,  291. 
Form  of  ground-rent  deed,  569. 

GUARANTY. 

Definition  of,  447. 
Construction  of,  448. 
Rights  of  guarantors,  447-8. 
To  be  in  writing,  447. 

GUARDIANS. 

May  appeal  without  security,  99.  ^  . 

HANDWRITING. 
Evidence  of,  379. 
Comparison  of  hands,  when  evidence,  379. 

HAWKERS  AND  PEDLARS.  ^ 

Who  may  be  licensed,  449-50.                    /_^                  -  ^  (/^^  V     ^              i  y^^ 

Penalty  for  peddling  without  license,  450./ 42-^-^     /  L  f    j'  ^       ( ^  ^  i  5 

Licenses,  how  granted,  449.                        (            jJk%^  ^       ^                r'^''^^ 

Tin  and  clock  pedlars,  451.                        ^€k<;^04^  y  ^^  (eZlicJ L  ^.<^r (  %f- 

HOMICIDE.  ^-   £i_'     /  ^ 

Definition  of,  60,  452. 

Difierent  kinds  of,  60,  452. 

Justifiable  homicide,  what,  60,  452. 

Excusable  homicide,  what,  60,  452. 

Felonious  homicide,  what,  61,  452. 

Felo  de  se,  who  is,  61. 

Manslaughter,  definition  of,  61,  63,  452. 

Voluntary  manslaughter,  61,  452. 

Involuntary  manslaughter,  61,  452. 

When  the  production  of  an  abortion  will  be  murder,  78. 

Punishment  for  concealing  death  of  bastard,  430. 

Murder  at  common  law,  452.  i^   /      )    j-jJ         I    j  ^  ...^ 

Degreesof  murder,  452-3.    .^^--^,  i-./    ^^^  ^.  C '^    i\^*f  V^^L^  *-^^*-* 

Punishment  of  murder  in  the  first  degree,  453.  '        ^    ^f-^v^y   ^u^^^x   }^  >.  ^ 

in  the  second  degree,  453.  ^  j       ' 

of  manslaughter,  453.  Digitized  by  LjOOQIC 

of  attempt  to  kill,  453.  ^ 


852  INDEX. 

HORSE-RACING.  | 

Penalty  for  horse- racing,  455. 

Horses  may  be  seized,  455. 

Waiters  to  bo  void,  455.  I 

May  be  recovered  back,  455. 

Penalty  for  printing  advertisement  of,  455. 

Persons  gailty  of  fast  driving  liable  criminally,  456, 645. 

HORSE-STEALING.  ! 

Sale  of  stolen  horses  not  to  change  property,  458. 

Punishment  for  horse-stealing,  458,  553.  \ 

Reward  for  apprehending  and  convicting  offenders,  458.  7  ! 

Person  entitled  to  reward  may  be  a  witness,  458.  .     ! 

Information  for  horso-«tealing,  458.  ^     ] 

Warrant,  458.  ^    ;J 

Commitment,  459.  '   ,   1 

HOUSE  OF  REFUGE.  J^  / ' 

Who  may  be  committed  to,  459-61.  '^       ,^    ; 

Duties  of  justices,  459,  461.  ^ 

Revision  of  commitments,  459,  461.  J^  ? 

Form  of  commitment,  462.  ^ 

HUSBAND  AND  WIFE.     See  Accessory.     Coverture.     Marriage,     S' 
Incompetent  as  witnesses  against  each  other,  883-49  499.  ^  ^ 

Exceptions  to  the  rule,  384,  499.  V  ^   \>^ 

Property  of  married  woman  to  be  for  her  separate  use,  614.        .    ,         '     ^w 
How  it  may  be  conveyed,  614-15.  i    t\      .  ** 

Liability  of  husband,  614.  '^     ^ 

Married  woman  may  make  will,  615.  ^     ^ 

irow  suit  to  be  brought  for  debt  of  married  woman,  615.        **      ^     ^' 

by  a  married  woman,  616.  "^  '^^^ 

Decisions  relative  to  marriage,  616.  \ 

When  a  wife  is  excused  for  criminal  misconduct,  613. 
Proceedings  for  desertion,  683. 

IMPRISONMENT.     See  Arrest.     Fake  Impruonment. 
Definition  of,  61. 
'      How  and  where  sentence  to  imprisonment  to  be  inflicted,  798. 

INCEST. 

Definition  of,  62. 
Punishment  of,  463. 
Evidence  in  case  of,  463. 

INDICTMENT. 

Definition  of,  62. 

Who  is  the  subject  of  an  indictment,  464. 

INDORSEMENT.     See  BUls  of  Exchange.     Bonds.     Promissory  XoUs, 
When  agent  may  make,  220. 
Porm  of  qualified,  221. 
Rights  of  indorsers,  221,  700. 
Liabilities  of  indorsers,  697. 
What  notes  to  be  negotiable,  698. 
Consideration  of  forged,  may  be  recovered  back,  700. 

INFANT. 

When  of  age  to  do  certain  acts,  53,  60,  464. 
When  bound  by  their  contracts,  464-5. 
Infancy,  how  pleaded,  465. 
When  the  subject  of  a  criminal  prosecution,  464« 
Cannot  make  an  attorney,  577. 
May  act  as  attorney,  577. 
Abandonment  of,  punished,  292. 
Maltreatment  of,  punished,  292. 

INFORMATION. 
For  arson,  160. 

assault  and  battery,  163. 

pledging  goods  by  a  factor,  398. 

cutting  ferry  rope,  415. 

refusing  to  sink  ferry  rope,  415.  C^  r^r^n]o 

not  striking  mast  of  a  sailing  boat,  416.  digitized  by  >^UUgLC 
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INFORMATION—  ConHnued. 
For  firing  woods,  419. 
horse -6tealing|  458. 
perjury,  676. 

INFORMER. 

Definition  of,  62,  466. 
"V\Tien  not  liable  to  costs,  466. 
When  incompetent  as  witness,  466. 
May  bring  action  in  his  own  name,  466. 

INNS  AND  TAVERNS. 

Innkeepers  not  to  harbor  or  trust  apprentices,  467. 

Penalty  for  so  doing,  467. 

Penalty  on  tavern-keepers  for  promoting  gaming,  466. 

Good  entertainment  to  be  kept,  466. 

Debts  for  liquors  not  recoverable,  467. 

Penalty  for  selling  liquor  without  license,  467,  468,  469. 

By  what  measure  liquors  to  be  sold,  467. 

Penalty  for  adulterating  liquors,  130-1. 

Lien  on  horses,  469. 

Penalty  for  furnishing  liquors  to  minors,  lunatics  or  intemperate  persons,  467,  468. 

Who  may  give  notice  not  to  furnish  liquors  to  such  persons,  467. 

Penalty  for  furnishing,  after  notice,  468. 

Civil  responsibility  for  damages,  468. 

Compensations  to  informers,  468,  469. 

When  licenses  may  be  revoked,  468. 

Decisions  relative  to  innkeepers,  470. 

Petition  for  a  tavern  license,  580. 

Licenses  to  be  framed,  468. 

Intemperate  persons  not  to  be  employed  in,  468. 

Innkeepers  may  provide  safes  for  security  of  valuable  property,  469. 

May  give  certain  notices,  469. 

In  default,  not  to  be  liable,  470. 

Li^  on  baggage  for  boarding,  470. 

INSOLVENTS. 

Jurisdiction  of  the  courts,  how  exercised,  472. 

Proceedings  to  obtain  discharge  from  custody,  473. 

Petition,  and  proceedings  thereon,  474. 

Oath  of  insolvent  debtor,  474. 

Efiect  of  discharge,  475. 

Of  after-acquired  property,  476. 

When  relief  given  to  persons  sentenced  by  a  criminal  court,  476. 

Allowance  to  poor  and  insolvent  debtors,  477. 

Petition  to  give  bond,  478. 

Bond  of  insolvent,  478. 

Petition  for  discharge,  479. 

Notice  to  creditors,  480. 

Form  of  discharge,  480. 

INSTALMENTS. 

When  action  lies  for  money  payable  by  instalments,  481. 

INTEREST, 

Definition  of  interest,  481. 

Rates  of  interest  in  the  difierent  states,  481-2. 

Usurious  interest  not  recoverable,  482. 

Judgments  And  verdicts  to  bear  interest,  482. 

Tender  suspends  interest,  483. 

What  claims  bear  interest,  482. 

Decisions  relative  to  interest^  482. 

Of  compound  interest,  484. 

INTERROGATORIES. 

To  garnishee  in  attachment,  188. 

How  propounded  to  witnesses  under  commission,  877. 

When  to  be  filed,  on  rule  to  take  depositions^  in  a  suit  before  a  justice,  97. 

JAIL. 

Where  sentence  of  imprisonment  to  be  endured,  484. 

EflTect  of  second  conviction,  485.  Digitized  by  GoOQIc 
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JUDGMENT. 

Judgments  to  bear  interest,  482. 

When  justices  may  open  judgment,  487. 

When  record  of  judgment  conclusive  eridence,  487. 

Decisions  relative  to  judgments,  486-7. 

When  justice  may  give  judgment  exceeding  $100,  87,  487. 

Judgment  is  valid  until  reversed,  486. 

Lien  of  judgment,  488. 

Judgment  to  be  for  the  use  of  bail  paying  the  same,  106. 

Of  the  judgment  in  a  summary  conviction,  740. 

JURISDICTION. 

Definition  of,  490. 

Want  of,  may  be  taken  advantage  of  at  any  time,  492. 

Waiver  will  not  give  jurisdiction,  490. 

Civil  jurisdiction  of  justices,  84-9,  490. 

Criminal  jurisdiction,  507. 

Decisions  relative  to  the  jurisdiction  of  justices,  490. 

Jurisdiction  of  justices,  under  U.  S.  laws,  522. 

JURY. 

Rights  and  duties  of  jurymen,  811. 

A  week  in  a  jury-box,  830. 

Jury  trials,  before  justices,  in  certain  counties,  115-16. 

JUSTICES  OF  THE  PEACE. 

Their  Electiox,  Qualification,  &c. 

Fees  of  justices,  403-9. 

How  and  when  elected,  495,  502. 

Contested  elections,  503. 

Number  of,  how  increased,  504. 

Elections  to  supply  vacancies,  505. 

Justices*  commissions,  505,  516. 

Justices'  bonds,  506. 

Removal  and  residence,  507,  520. 

Jurisdiction  of  aldermen,  507. 

Thkir  Civil  Jurisdiction. 

Pleas  in  abatement  before  justices,  75. 

Appeals  from  the  judgments  of  justices,  99,  140. 

To  ent«r  tender  of  judgment  on  the  docket,  100,  144-5. 

Not  to  issue  process  against  the  body,  91,  158. 

Duties  in  domestic  attachment,  169. 

Proceedings  against  absent  and  fraudulent  debtors,  173. 

Jurisdiction  in  attachment  in  execution,  182. 

Cannot  enter  judgment  on  warrant  of  attorney,  89,  192. 

Duties  on  certiorari,  103,  237. 

To  indorse  costs  on  execution,  109,  256. 

Including  return  thereof,  109. 

To  keep  account  of  costs,  280,  318-32. 

When  justices  may  give  damages,  295. 

Of  set-off  before  a  justice,  95,  309. 

Manner  of  keeping  the  docket,  110,  316. 

Dut^s  in  taking  depositions,  97,  376. 
'    Ji^ft^  jurisdiction  at  action  on  insolvent  bond,  86,  491. 

Wlen  they  may  open  judgments,  487. 

When  they  may  enter  judgment  for  more  than  |100,  87,  487. 
t  ^Their  civil  jurisdiction,  84,  87,  494. 

T)uties  in  relation  to  swine  running  at  large,  750. 

Proceedings  in  a  civil  ^uit  before  a  justice,  116. 
"^  contested  civil  case,  119. 

Jurisdiction  in  actions  on  contracts,  84,  114,  490. 

Party  suing  in  court  for  less  than  $100  to  lose  costs,  87.  * 

Jurisdiction  to  compel  landlord  to  defalcate,  88. 

Actions  for  rent,  88. 

Actions  for  penalties,  88. 

Actions  on  foreign  judgment,  89. 

Process  and  service,  89. 

Bail-piece,  effect  of,  90. 

Process  in  caso  of  non-residents,  91. 

Amicable  actions,  92. 
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JUSTICES  OF  THE  TE ACE— Continued, 
When  judgment  to  be  final,  94. 
When  cause  may  be  referred,  94. 
—    How  judgment  to  be  given,  94. 
When  parties  may  appeal,  95. 
Effect  of  special  agreements  in  writing,  96. 
Bail  on  adjournment,  96. 
Depositions,  how  taken,  97. 
Proceedings  before  referees,  98. 
How  vacancies  to  be  filled,  98. 
How  referees  to  be  sworn,  98. 
Powers  of  referees,  98. 

Justices  to  issue  subpcenas  to  appear  before  referees,  99. 
How  certain  penalties  recoverable,  99. 
Right  of  appeal,  99. 
When  rehearing  to  be  granted,  99. 
Bail  on  appeal,  99. 
Costs  on  appeals,  100. 

How  and  when  appeal  to  be  perfected,  101.    t^ 

Proceedings  on  neglect  to  file  appeal,  101.  %^ 

Stay  of  execution,  105.  ^ 

Bail  for  stay  of  execution,  106. 
Transcripts  to  bind  real  estate,  106. 
To  receive  and  pay  over  amount  of  judgments,  107. 
When  execution  to  issue,  108. 

Proceedings  against  constable  for  false  return,  &c.,  109. 
When  judgment  to  be  revived,  108. 
Liability  of  constable  on  execution,  109. 
Transcripts  to  other  counties.  111. 
Satisfaction  of  judgments,  HI. 
To  give  transcripts  on  demand,  1 10. 
Proceedings  to  supply  lost  dockets,  114. 
Transfer  of  dockets,  HI. 
On  removal  from  office,  111. 
In  case  of  temporary  absence,  1 1 3. 
How  to  proceed  on  transcript,  112. 
Proceedings  on  attachment,  173. 
Attachment  in  execution,  179. 
Proceedings  to  attach  stock,  179. 

Cannot  issue  execution  on  transcript  of  another  acting  justice  of  same  county,  113. 
Jurisdiction  under  U.  S.  laws,  in  suits  for  debts,  522. 
In  suits  for  penalties  and  forfeitures,  522. 
Process  to  recover  seamen's  wages,  523. 
Certificate  of  clerk  of  the  district  court,  523. 
Proceedings  to  recover  possession  of  demised  premises,  527,  542. 
Forms,  531-5,  538-41,  544-5,  549-50. 
Duties  in  relation  to  mill-dams,  642. 
To  record  fines  for  the  use  of  the  poor,  686. 
Duties  under  the  poor  laws,  686. 
Jurisdiction  in  trespass  and  trover,  765. 
Parties  may  refer,  765. 


With  consent  of  both  parties,  767.  J 

Proceedings  where  title  to  lands  will  come  in  question,  766.  .nJJc^ 
Duties  in  actions  for  cutting  timber  trees,  756.  j    y 

Their  Criminal  Jurisdiction.  I    fc 

Duties  in  criminal  cases,  495-7. 

To  issue  warrant  in  case  of  afiray,  136. 

Duties  in  apprentice  cases,  150. 

Power  to  settle  criminal  cases,  496,  509. 

To  issue  warrants  to  seize  gambling  apparatus,  440. 

Their  authority  as  conservators  of  the  peace,  493. 

Criminal  jurisdiction,  495. 

May  arrest  on  their  own  view,  497. 

May  depute  a  private  person  to  serve  a  criminal  warrant,  497. 

When  defendant  to  be  committed  for  a  further  hearing,  498. 

May  bind  over  persons  found  tippling  on  Sundays,  745. 

May  commit  vagrants  and  disorderly  persons,  770. 

Proceedings  in  a  criminal  case  before  a  justice,  501. 

Power  to  take  recognisances,  507.  (^ r\r\c^\c> 

When  to  make  their  returns,  508.  Digitized  by  V^OO^IC 
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JUSTICES  OF  THE  VEACE-^  Continued. 
Not  to  be  liable  to  action  for  bo  doing,  509. 
Jorisdiction  under  U.  S.  laws,  522. 
Justices'  courts  in  certain  counties,  510-14. 

Miscellaneous  Provisions  relating  to. 
How  justices  should  give  advice,  134.  r-   ^ 

Not  to  act  as  agent  for  either  party,  141  n.    ^//^ 
When  a  justice  may  be  punished  as  a  barrator,  217* 
Of  the  books  required  by  a  justice,  226. 
Manner  of  keeping  docket,  100,  316. 
When  entitled  to  notice  of  action,  518. 
When  liable  for  taking  illegal  fees,  395,  409-10. 
Slay  indorse  on  execution,  fees  for  return  of  the  same,  109. 
To  take  acknowledgment  and  proof  of  deeds,  300. 
Liable  for  a  false  return  to  certiorari,  241, 585-6. 
Duties  of  justice,  on  removal  from  office,  111-13. 

in  case  of  temporary  absence,  113. 
Proceedings  against  justice  for  neglect  to  pay  over  money,  521. 
To  act  for  coroner  in  certain  cases,  509. 

Proceedings  to  enforce  delivery  of  docket,  on  removal  from  oflke,  113. 
Power  to  administer  oaths,  517. 
Actions  against  justices  regulated,  518. 
Notice  of  intended  action  to  be  given,  518. 
Justice  may  tender  amends,  519. 
Limitation  of  actions  against  justices,  520. 
Form  of  notice  of  intended  action  for  taking  illegal  fees,  520. 
Jurisdiction  under  U.  S.  laws,  522. 

Penalty  for  marrying  a  minor  without  the  consent  of  parent,  610. 
To  give  marriage  certificate  on  demand,  611. 
To  pay  over  fines  for  the  use  of  the  poor,  686. 
Penalty  for  neglect,  686. 

LABORERS. 

What  to  be  deemed  a  day's  work,  397. 

LANDLORD  AND  TENANT.    See  Lease. 
Relation  of,  524. 
Docket  entry,  in  proceeding  under  act  of  1830,  323,  545. 

in  action  for  rent,  329. 
When  landlord  guilty  of  forcible  entry,  427. 
When  landlord  may  be  compelled  to  defalcate,  88,  313. 
Jurisdiction  of  justices  in  actions  for  rent,  88. 
Proceedings  to  recover  possession  of  demised  premises,  527,  536-7. 
When  proceedings  may  be  had,  529. 
When  notice  to  quit  must  be  given,  529. 
What  must  be  proved,  531,  540. 
Proceedings  where  a  third  party  claims  title,  528. 
Efiect  of  appeal,  536-7,  540. 
Proceedings  in  case  of  lost  lease,  537. 
¥orm  of  record,  540. 

Proceedings  to  obtain  possession  for  non  -payment  of  rent,  542. 
Defendant  may  appeal,  543. 
Bail  on  appeal,  543. 

Proceedings  on  fraudulent  removal  of  goods,  547. 

Proceedings  where  tenant  removes  without  leaving  goods  to  secnre  the  rent,  548. 
Landlord  may  distrain  for  rent,  310. 
Warrant  to  distrain,  314. 

One  year's  rent  to  be  paid  out  of  proceeds  of  execution,  550, 
Sheriff's  vendee  to  be  deemed  the  landlord,  551. 
Summons  to  landlord  to  defalcate,  314. 
Docket  entry,  325. 

Tenant  cannot  dispute  landlord's  title,  534. 
Effect  of  certiorari,  536,  540. 
Form  of  notice  to  quit,  530,  539. 

complaint  to  two  justices,  531. 

venire,  531. 

sheriff's  return,  532. 

oath  of  jurors,  532. 

inquisition,  532. 

warrant  to  deliver  possession,  533.  C^  r^r\r%]c> 

record  of  proceedings,  535.  digitized  by  >^UUy  IC 
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LANDLORD  AND  TE^A^T— Continued. 

Form  of  summons  to  a  third  party  claiming  title,  534. 

notice  to  furnish  date  of  leasing,  538. 

affidavit  of  tenant,  538. 

complaint  under  act  of  1863,  539. 

summons,  539. 

docket  entry,  540. 

writ  of  restitution,  541. 

notice  to  quit  for  non-payment  of  rent,  543. 

complaint,  544. 

summons,  544. 

writ  of  possession,  544. 

docket  entry,  545. 

complaint,  where  tenant  has  removed  withont  leariBg  goods  to  secure  the 
rent,  549. 

form  of  precept  in  such  cases,  549. 

writ  of  possession,  550. 

docket  entry,  550. 
Limitation  of  action  for  rent,  596. 
Penalty  for  casting  rubbish  in  priry  well,  by  tenanti  607* 

LAND  MARKS. 

Penalty  for  remoring  land  marks,  604. 
Warrant,  605. 

LARCENY. 

Definition  of  larceny,  554. 

Docket  entry  in  case  of,  332. 

Punishment  of  larceny,  552. 

Decisions  relatiye  to,  554. 

When  the  finder,  of  goods  is  guilty  of  larceny,  555. 

Conviction  of  notorious  thieves,  514. 

LAW  TERMS. 

Vocabulary  of,  53. 
Explanation  of,  70. 
Translation  of,  73. 

LEASE. 

Definition  of,  62,  524,  575. 

What  passes  by  a  lease,  524. 

Of  the  commencement  of  the  lease,  525. 

When  rent  is  payable,  525. 

Covenants  in  a  lease,  525-6. 

Tenant  must  make  repairs,  526. 

Common  form  of  lease,  575. 

Lease  by  tenants  in  common,  575. 

Covenant  to  sell  the  inheritance,  576. 

Warrant  to  enter  judgment  in  ejectment,  576. 

Waiver  of  acts  exempting  goods  from  distress,  814. 

Assignment  of  a  lease,  577. 

LETTER  OP  ATTORNEY. 

Definition  of  letter  of  attorney,  577. 

Minors  and  married  women  cannot  make  attorneysi  577. 

General  form  of  letter  of  attorney,  577. 

Letter  of  substitution,  578. 

To  receive  money  on  a  bond,  578. 

To  receive  dividends  on  stock,  578. 

To  convey  lands,  578. 

To  acknowledge  a  deed,  579. 

To  satisfy  a  mortgage,  579. 

To  lease  lands,  579. 

Revocation  of  a  power  of  attorney,  579. 

LEWDNESS. 

Punishment  for  publishing  obscene  libels,  591. 

open  lewdness,  591. 
When  indictable,  592. 

Punishment  for  advertising  nostrums  for  secret  diseases,  ftc.,  593. 
Punishment  for  advertising  nostrums  for  preventing  conception,  or  procuring  abor- 
tion,  592.  - 
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LIBEL. 

Definition  of,  62,  593. 

Constitutional  provision  respecting  libels,  598. 

Decisions  respecting  libels,  593. 

Warrant  for  publishing  libel,  594. 

Limitation  of  actions  for  libel,  596. 

Punishment  for  publishing  an  obscene  libel,  591. 

Punishment  for  libel,  593. 

LIEN.  See  Mechanic^  Lien. 
Definition  of,  62,  594.  . 
Different  kinds  of,  62,  594. 

Attorney  has  no  lien  on  money  in  hands  of  sheriff,  192. 
But  he  has  a  lien  on  papers  in  his  hands,  or  money  collected,  192. 
Lien  of  common  carriers,  243. 
Lien  of  innkeeper,  469-70. 
Lien  of  judgment,  488. 
Lien  of  execution,  256. 
Who  are  entitled  to  a  lien,  594. 
When  property  may  be  sold  by  persons  having  a  lien,  595. 

LIMITATION. 

Limitation  of  actions,  596. 

Of  personal  actions,  596. 

When  the  statute  begins  to  run,  597. 

What  will  remove  the  bar  of  the  statute,  599. 

Of  actions  against  constables,  261. 

Of  actions  against  justices,  520. 

Limitation  of  actions  on  penal  statutes,  599. 

of  criminal  prosecutions,  600,  802. 
Sealed  instruments  not  within  the  statute,  597. 
When  sealed  instruments  presumed  to  be  paid,  597,  725. 

LIMITED  PARTNERSHIP.     See  Partnership, 

LIQUORS. 

Punishment  for  adulteration  of,  130-1. 

Or  for  sale  of  unwholesome,  130. 

Adulteration  of,  to  be  a  defence  to  action  for  sale,  131. 

^'   •  I  LOTTERIES.  .      •   .     .  ^,     ^ 

.  >^  .Pep^ll^  for  seHing  pottery  tickets,  601. 
T<9  be  deemcH  a  phblic  nuisance,  649. 
Purchaser  a  competent  witness,  601. 
Form  of  indictment,  601. 
Judicial  decisions  relating  to,  601. 

LUMBER.     See  Floating  Lumber. 

MALICE. 

Definition  of,  63. 

MALICIOUS  MISCHIEF. 

Docket  entry  in  case  of,  331. 

A  misdemeanor  at  common  law,  602. 

Statutory  provisions  for  the  punishment  of,  602-4. 

Warrant  for  malicious  mischief,  605. 

Punishment  of  malicious  trespasses,  605-7. 

casting  rubbish  in  privy  wells,  607. 

mutilating  show-bills,  ic.,  607. 

MALICIOUS  PROSECUTION. 
When  the  action  will  lie,  608. 

Malice  and  want  of  probable  cause  must  be  shown,  608. 
What  is  probable  cause,  608. 

MANSLAUGHTER.     See  Homicide, 

MARKETS. 

Duties  of  clerk  of  the  market,  609. 

When  butter  to  be  seizable,  609. 

Party  grieved  may  appeal,  609. 

Provisions  bought  in  a  town  not  to  be  resold  in  market,  366. 

Penalty  for  exposing  to  sale  unwholesome  provisions,  130,  609.  jOOQIc 

Power  to  regulate  markets,  609.  -  o 
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MARRIAGE.     See  Coverture.     Hushand  and  Wife, 
How  marriages  to  be  celebrated,  610. 

Penalty  for  marrying  serrant  without  consent  of  master,  610. 
Penalty  for  marrying  minor  withoat  consent  of  parent,  610. 
Penalty  for  marrying  a  person  whilst  intoxicated,  611. 
Transcript  of  record  of  marriage  to  be  given,  611. 
Fees,  611. 

Penalty  for  refusal,  611. 
Effect  of  marriage  contract,  611-18. 
Marriage  ceremony,  613. 
Certificate  of  n^arriage,  613. 

MAYHEM. 

Punishment  of,  620. 

Punishment  of  attempt  to  commit,  620. 

Trials  for,  620. 

Evidence,  620. 

MEASURES.     See  Weights  and  Measures. 

MECHANICS'  LIEN. 

Lien  of  mechanics  and  material -men,  581,  621. 

for  alterations  and  repairs,  624. 

on  leaseholds  and  fixtures,  625. 
When  claims  may  be  apportioned,  570. 
Of  the  claim,  628. 
Proceedings  on  the  claim,  630. 
Claims  for  extra  compensation,  633. 
Forms  of  mechanics'  claims,  581,  635-41. 

MEETINGS. 

Penalty  for  disturbing  religions,  social  or  political  meetings,  7 IS. 

MILK. 

Municipal  corporations  may  provide  for  inspection  of,  641. 
Penalty  for  adulteration  of,  in  certoin  places,  641. 

MILL-DAMS. 

Owner  of  boat  suffering  damages  to  be  compensated,  642. 

Decisions  relative  to^  642.  ^         /       i. 

MISDEMEANOR.       /L.^hi^-  l^x^  lw<U^  f^-^    ^\1^  r^  •  V  • 
Definition  of,  63.  '^'^i-J    ^V"^  it4    tX*  ;    *  / ''• 

What  amounts  to  a  misdemeanor,  602. 
Refusal  to  give  transcript  a  misdemeanor  in  office,  110. 

MISNOMER. 

Definition  of,  63. 

When  pleadable  in  abatement,  76. 

Party  may  amend,  76. 

MITTIMUS.     See  Commitment, 

MONEY. 

When  bank  notes  treated  as  money,  215,  643. 
Effect  of  receipt  of  counterfeit  note,  216,  643. 
What  is  money,  643. 
Bule  as  to  foreign  money,  643. 

MORTGAGE. 

Definition  of,  64,  581. 

Priority  of,  581 . 

When  and  how  to  be  recorded,  581. 

Letter  of  attorney  to  satisfy  a  mortgage,  579. 

Form  of  mortgage,  581. 

Assignment  of  mortgage,  582. 

MURDER.     See  Homudde. 

NAME.     See  Misnomer. 

When  identity  of  name  evidence  of  personal  identity,  644. 

Addition  of  junior  no  part  of  name,  644. 

Mistake  of  name  will  not  avoid  contract,  644. 

Names  of  parties  may  be  amended,  644.  C^  r\r\n 

How  names  of  persons  may  be  changed,  644.  °'9'^'^^^  ^^  VjUU^ 

Illegitimates  to  take  their  mother's,  644. 
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NATURALIZATION. 

Acts  for  tho  naturalization  of  aliens,  804. 

NEGLIGENCE. 

Action  for  negligence  to  sarvive,  645. 

May  be  brought  bj  widow  or  personal  representatiTes,  645. 

Evidence  in  actions  for,  646. 

Damages,  646. 

Responsibility  of  corporations  for  acts  of  their  servants,  645, 

When  justices  have  jurisdiction,  295,  491. 

Punishment  for  gross  negligence,  whereby  any  one  is  iigored,  645. 

NOLLE  PROSEQUI. 

Power  of  district  attorneys  to  enter,  315. 

NONJOINDER. 

When  pleadable  in  abatement,  76. 

NON-RESIDENTS. 

Service  of  process  on,  91. 

NONSUIT. 

Definition  of,  73. 

Compulsory  nonsuit  of  a  justice  is  conclusive,  486. 

Docket  entry,  in  case  of,  327. 

NOTARY  PUBLIC. 

Official  acts  of  notaries  to  be  evidence,  647. 
Decisions  relative  to  notaries,  647. 

NOTICE. 

Of  taking  depositions,  376. 

When  justice  entitled  to  notice  of  action,  410,  518. 

To  creditors  of  insolvent,  480. 

Of  constable's  sale,  1 18. 

What  is  a  sufficient  notice  of  intended  action  against  a  justice,  519. 

How  served,  519. 

Form  of  notice  of  intended  action  for  taking  illegal  fees^  520. 

Notice  to  quit,  at  the  expiration  of  term,  530. 

to  furnish  date  of  tenancy,  538. 

to  quit,  on  failure  to  comply,  539. 

when  tenant  is  unable  to  comply,  539. 
for  non-payment  of  rent,  543. 

of  dissolution  of  partnership,  562. 

where  one  partner  leaves  the  firm,  562. 

of  limited  partnership,  563. 
Notice  must  be  in  writing,  648. 
What  amounts  to  notice,  648. 
Notice  to  quit  by  purchaser  at  sheriff's  sale,  706. 

NUISANCE. 

Definition  of,  64,  649. 

Different  kinds,  64,  649. 

Justices  have  no  jurisdiction  of  actions  for,  491. 

What,  amounts  to  a  nuisance,  649-50. 

Penalty  for  the  obstruction  of  a  private  road  by  railroad  company,  649. 

Punishment  for  maintaining  a  public  nuisance,  64^-9 . 

OATH.     See  Affidavit. 
Definition  of,  64,  651. 
Oath  in  domestic  attachment,  171. 
Form  of  administering  oath  to  witnesses,  651-2. 
When  affirmation  may  be  taken,  651. 
Oath  of  executors  or  administrators,  391. 
Oath  of  insolvent  debtor,  474. 
Power  of  justices  to  administer  oaths,  492. 
Oath  of  jurors  in  landlord  and  tenant  case,  532. 
Oath  of  jurors  in  proceedings  to  obtain  possession  by  purchaser  at  sheriff's  sale,  707. 

OFFICER. 

When  public  officer  liable  for  misfeasance,  643. 

Responsibility  of  public  officer,  653. 

When  acts  of  officers  de  facto  valid,  653.  CT'orXjIp 

Punishment  of  various  misdemeanors  by  public  offic^,^^d^2J»s'^^^*^^ 
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ORIGINAL  ENTRIES. 

When  eTidence,  373,  654. 

How  book  of  original  entries  should  be  kept,  654-6. 

PARDON. 

Sentence  endured,  to  have  the  effect  of,  484. 

PARENT  AND  CHILD. 

Duties  and  rights  of  parents,  657. 

Duties  of  children,  658. 

When  mothers  to  exercise  parental  rights,  657. 

PARTNERSHIP. 

When  set-off  allowed  in  actions  by  or  against  partners,  307-8. 

Construction  of  guarantee  to  partners,  448. 

An  infant  may  be  a  partner,  and  effect  thereof,  465. 

Articles  of  copartnership,  general  form,  560. 

Not  to  trust  one  whom  the  copartner  shall  forbid,  561. 

Not  to  release  any  debt  without  consent^  561. 

Kot  to  be  bound,  or  indorse  bills,  561. 

Neither  party  to  assign  his  interest,  561. 

Parties  to  draw  quarterly,  561. 

Principal  clerk  to  be  receiver,  561. 

That  majority  of  partners  shall  bind  the  whole,  561. 

Agreement  to  continue  partnership,  561. 

Form  of  dissolution  of  partnership,  562. 

Notice  of  dissolution,  562. 

where  one  of  the  partners  leaves  the  firm,  562. 
What  constitutes  a  partnership,  660.  - 
Of  the  different  kinds  of  partners,  661. 
Of  dormant  partners,  661. 

How  far  the  acts  of  one  partner  bind  the  other,  661-3. 
Of  the  dissolution  of  a  partnership,  653-5. 
Powers  of  the  individual  members,  after  dissolution,  664. 
Actions  between  partners,  659,  665. 
Actions  by  and  against  partners,  659,  665. 
Not  to  plead  misnomer  or  non-joinder,  in  abatement,  unless  their  names  be  registered 

in  the  prothonotary*s  office,  660. 
Limited  partnership,  667-71. 
Certificate  of  limited  partnership,  562. 
Notice  of  limited  partnership,  563. 

PARTY  WALL. 

When  action  will  lie  for  value  of  party  wall,  672. 
Not  a  lien  on  the  building,  672. 
By  whom  suit  must  be  brought,  672. 
To  pass  by  conveyance  of  the  land,  672. 

PAWNS  OR  PLEDGES. 

Goods  pledged  may  be  taken  in  execution,  673. 
Of  actions  for  goods  pawned,  673. 
Decisions  relative  to  pledges,  673. 

PEDLARS.     See  Eaxokers  and  Pedlars. 

PENALTY. 

Definition  of,  65. 

Docket  entry  in  action  for,  322,  325,  763. 

Summons  for  penalty,  325,  744. 

Penalty  for  taking  illegal  fees,  395. 

When  incurred,  396,  410. 

Penalty  for  gaming,  441. 

Justices  to  have  jurisdiction  of  actions  for  penalties,  88. 

Actions  for  penalties,  how  instituted,  88. 

Limitation  of  actions  on  penal  statutes,  599,  674. 

Evidence  in  actions  for  penalties,  674. 

How  penalties  recoverable,  674. 

What  the  record  must  contain,  675. 

Penalties  under  the  poor  laws,  how  recoverable,  686-7. 

Penalty  for  destroying  fences,  413-14, 

for  obstructing  private  road  by  railroad  company,  649. 

for  passing  small  notes  of  other  states,  214. 

for  marrving  a  minor  without  the  consent  of  parent,  610,         C^  r%nn](> 

for  selling  by  false  weights  or  measures,  776.  digitized  by  >^UUy  IC 
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PENALTY—  Con  timied. 

Penalty  for  altering  regulation  of  weights  or  measures,  776. 
for  selling  bj  short  weight  or  measure,  777. 

PEKJURY. 

Definition  of  perjury,  675. 

Definition  of  subornation  of  perjury,  675. 

When  prosecution  for  perjury  may  be  instituted,  675. 

Two  witnesses  required,  675. 

Information  for  perjury,  676. 

Warrant,  676. 

Warrant  for  subornation  of  perjury,  676. 

Punishment  of  perjury,  675. 

Docket  entry  in  case  of,  331. 

PHYSICIANS. 

Can  sue  for  fles  in  Pennsylvania,  677. 

Medical  attendance  to  be  first  paid  by  executors,  677. 

Coroner  may  employ  surgeon  to  make  post  mortem  examination  at  the  expense  of  the 

county,  677. 
Qualifications  of,  in  certain  places,  677. 

POISONS. 

Regulations  for  sale  of,  678. 

Penalty  for  violation,  678. 

Punishment  for  administering  stupefying  mixtures,  with  felonious  intent,  678. 

POOR. 

Overseers  may  bind  poor  children  apprentice,  154. 

Duties  of  overseers  of  the  poor,  678-86. 

Duties  of  justices  under  the  poor  laws,  679-86. 

How  settlement  may  be  gained,  680. 

Housekeepers  to  give  notice  to  overseers,  681. 

Orders  of  removal,  681. 

Appeals  allowed,  682. 

Costs,  how  recoverable,  683. 

What  relatives  liable  for  support  of  poor  persons,  683. 

Proceedings  where  husband  deserts  his  wife,  683-5. 

Who  shall  be  deemed  vagrants,  770. 

Penalties  for  the  use  of  the  poor,  how  recoverable,  686-7. 

Penalties  to  be  paid  to  overseers  by  justices  and  sheriffs,  686-7. 

Penalty  for  neglect  of  duty  by  overseers,  686. 

Gifts  and  devises  to  the  poor  validated,  686. 

Actions  against  overseers  regulated,  686. 

Forms  of  orders,  688. 

Summons  for  delinquent  overseers,  688. 

Conviction,  688. 

Disposition  of  bodies  of  paupers,  in  certain  places,  687. 

PRESUMPTION. 

When  sealed  instruments  presumed  to  be  paid,  725. 

PRINCIPAL  AND  AOENT. 

When  the  relation  takes  place,  689. 
Responsibilities  of  agents,  689. 
When  acts  of  agent  will  bind  the  principal,  689. 
When  declarations  of  agent  evidence,  690. 

PRIVILEOE.  '  I  O 

Of  witnesses,  690.  (LULk     ^^^-Xxa^k^^      ^-^^tviyl nyfZ    f^   e^ 

Of  suitors,  690.  "^  'riyt^     r         --^  — 

Of  freeholders,  691.  hcr^ti       I      A  9  L    JS^^  J r^- 

Of  foreign  ministers  and  consuls,  691.  ^      '      <»  Jy^  H  •'Ktf^/w 

Of  other  persons,  692.  f^^  _  i  'I     1 

PRIZE  FIGHTING.  ^^       ^ 

Punishment  of,  715. 
How  prevented,  715. 

PROCESS.     See  Summons. 
Definition  of,  65,  692. 
To  recover  seamen's  wages,  523. 

Decisions  relative  to  process,  692-3.  ^^  , 

Punishment  for  neglecting  to  execute,  692.  Digitized  byCjOOQlC 

for  obstructing  the  execution  of,  692.  ^ 
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PROFANENESS. 

Blasphemy,  how  panished,  694. 
Profane  cursing  or  swearing,  694. 
Mode  of  conviction,  694. 
Application  of  penalties,  695. 
Decisions  relative  to,  695. 

PROMISSORY  NOTE.     See  BUU  of  Exchange,  <fcc. 
Definition  of,  65,  696. 
Beceived  as  collateral  secoritj,  may  be  sued,  without  resorting  to  the  original  debtor, 

299. 
Effect  of  receipt  of  note  for  a  precedent  debt,  299. 
Docket  entry  in  action  on,  324,  328. 
Evidence  in  action  on  note,  373. 

When  justices  have  jurisdiction  of  actions  on  notes  given  for  land,  86,  491. 
Bond  to  indemnify  against  indorsement,  566. 
Form  of  due-bill,  587. 
Forms  of  promissory  notes,  587. 
Judgment  note,  587. 

with  waiver  of  exemption,  587. 
Action  on  note,  how  brought,  587. 
Limitation  of  action  on,  596. 
Liability  of  the  maker,  696. 

of  the  indorser,  697. 
When  certain  notes  shall  be  deemed  payable,  701. 
When  want  of  notice  may  be  pleaded,  700. 
Of  the  negotiability  of  a  note,  698. 
Of  the  consideration  of  a  note,  698. 

When  consideration  given  for  a  forged  note  may  be  recovered  back,  700. 
Of  protest  and  notice,  700. 
Of  actions  on  promissory  notes,  702. 
Of  notes  payable  in  specific  articles,  701. 

PROTHONOTARY. 

Authority  and  duties  of  prothonotaries,  703. 

When  they  can  recover  costs,  703. 

Partnerships  to  be  registered  in  prothonotary*8  office,  660. 

PURCHASERS  AT  SHERIFFS*  SALES. 
Proceedings  to  obtain  possession,  7(^9. 
Rights  of  purchaser  a»  landlord,  551. 
Notice,  706. 
Petition,  706. 
Precept,  707. 
Return  of  sheriff,  707. 
Oath  of  jurors,  707. 
Inquisition,  707. 
Record,  708. 
Writ  of  possession,  708.  ' 

RAPE. 

Punishment  of  rape,  709. 

Evidence,  709. 

Punishment  of  attempt  to  commit,  709. 

Decisions  relative  to,  709. 

Warrant  for  rape,  710. 

RECEIPT. 

Definition  of,  66,  711. 
Not  conclusive  evidence,  711. 
Receipt  on  a  deed,  304. 
Forms  of  receipts,  588. 
Decisions  relative  to  receipts,  711. 

RECEIVING  STOLEN  GOODS. 

Punishment  of,  553-4. 

Punishment  of  receivers  of  property  frandtdently  disposed  of,  363. 

Evidence  on  indictment  for,  556. 

RECOGNISANCE. 

Definition  of,  66,  197. 

In  criminal  cases,  83,  133,  137,  198-9.  C^ r\r\r%\c> 

On  appeal  from  a  justice,  142.  Digitized  by  ^^O^JglL 

In  apprentice  cases,  150,  156-7. 
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RECOGNISANCE— Confintt€(^. 

To  levy  attachment  against  stock,  187. 

When  justices  may  take  recognisances  in  criminal  cases,  196. 

What  a  recognisance  most  contain,  197. 

Becognisance  to  appear  at  court,  198-9. 

to  keep  the  peace,  and  be  of  good  behavior,  198-9. 

to  gire  evidence,  198-9. 
Form  of,  to  be  sent  to  court,  199. 
Docket  entry  of  recognisance,  199. 
Recognisance  on  appeal  by  corporation  ,^97  8. 

for  stay  of  execution,  820,  321. 
When  to  be  returned,  508. 

RECORD. 

Definition  of,  66. 
What  is  a  debt  of  record,  296. 
How  proved  in  evidence,  S70. 
Proceedings  to  supply  lost  record,  114. 
Record  in  landloid  and  tenant  case,  535. 
What  the  record  must  contain  in  a  penal  action,  674. 

Record  in  proceedings  to  obtain  possession  by  purchaser  at  dierifiTs  sale,  708. 
Record  of  summary  conviction,  741. 
Punishment  of  falsifying  a  record,  712. 
*      How  records  of  other  states  authenticated,  809. 

REFEREES.     See  Arbitration. 

REGRATING.  • 

Definition  and  punishment  of,  366. 

REPLEVIN 

Definition  of,  66,  73. 

Justices  have  no  jurisdiction  in,  766. 

Limitation  of  action  of  replevin,  596. 

RETURN. 

Of  constable,  to  criminal  warrant,  82. 

Rescue,  82. 

To  attachment  in  execution,  187. 

To  certiorari,  238. 

What  is  a  sufficient  return  to  a  summons,  90,  241. 

To  summons,  319-29. 

To  execution,  386,  390. 

Must  be  in  writing,  256,  386. 

Of  freeholders,  to  warrant  to  assess  damages  for  firing  woods,  420. 

Sheriflfs  return  to  venire  in  landlord  and  tenant  case,  532. 

Sheriffs  return  to  venire  in  proceedings  to  obtain  possession  by  pnrehaier  at  tbenSTt 

sale,  707. 
When  justices  to  make  their  returns,  508. 

REVIVAL. 

Of  judgment,  when  necessary  before  a  justice,  108, 

REVOCATION. 

Of  a  power  of  attorney,  579. 

RIOT. 

Definition  of,  66,  712. 

Docket  entry  in  case  of,  331. 

Punishment  of  rioters,  712-13. 

Authority  and  duty  of  public  officers  in  case  of  riot^  719. 

Decisions  relative  to,  714. 

Warrant  to  arrest  rioters,  VI 5. 

How  suppressed,  715. 

ROADS. 

Extortion  by  persons  working  on  roads  ponished,  395. 

Roads,  how  laid  out  and  opened,  582-3« 

Petition  for  a  public  road,  583. 

Order  of  court  thereon,  584. 

Return  of  the  jury,  584. 

Petition  for  damages,  584. 

Order  of  court,  584.  C^r^r\n]c> 

Petition  for  a  private  road,  585.  digitized  by  >^UUg IC 
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HOADS^Continued. 

Petition  for  gates  on  a  private  road,  585. 

Petition  to  vacate  road,  585. 

Report  of  viewers,  585. 

Order  of  court,  585. 

Petition  to  annul  proceedings,  585. 

Report  of  viewers,  585. 

Petition  to  vacate  a  state  road,  586. 

Petition  for  a  review,  586. 

Petition  for  a  road  on  a  coonty  line,  586. 

Report  thereon,  586. 

Petition  for  a  county  bridge^  586. 

Report  thereon,  586. 

Petition  for  a  bridge  on  a  county  line,  586. 

Law  of  the  road,  716. 

ROBBERY. 

Definition  of,  67. 
Punishment  of  robbers,  717. 
Decisions  relative  to  robbery,  718. 
Examination  of  a  person  robbed,  718. 
Warrant  for  robbery,  719. 
Confession  of  a  robber,  719. 
Commitment,  719. 

BOUT.    See  Rwt 

Definition  of,  67,  712. 
Punishment  of,  712. 

RULE. 

Definition  of  rule  of  court,  67. 

To  answer  interrogatories  in  attachment,  188. 

SALE. 

Definition  of,  67. 

Possession  must  accompany  sale  of  chattels,  565,  721. 

Bill  of  sale,  565. 

Of  the  sale  of  real  estate,  719. 

Of  the  change  of  property  and  delivery  of  chattels,  565,  720. 

Of  warranty  and  fraud  in  (he  sale  of  chattels,  722. 

SAMPLE. 

Penalty  for  sale  of  goods  by  sample,  by  agents  of  non-iesidents,  137-8. 
Agents  to  be  licensed,  137-8. 

SATISFACTION. 

Definition  of,  67. 

Penalty  for  neglect  to  enter  satisfaction,  111. 

SCIRE  FACIAS. 

Definition  of,  73,  724. 

Appeal  lies  from  judgment  on  scire  facias,  724. 

Scire  facias  unnecessary  on  certificate  for  defendant,  307. 

Of  scire  facias  to  revive  judgment,  488. 

When  necessary  to  revive  justice's  judgment,  724. 

Form  of,  724. 

SEAL. 

What  is  a  sufficient  seal,  725. 

How  proved,  725. 

When  sealed  instrument  presumed  to  be  paid,  725. 

Aldermanic  seals,  725. 

SEARCH-WARRANT. 

When  and  how  it  may  be  issued,  726. 
Proceedings  on  a  search-warrant,  726. 
Decisions  relative  to  search-warrants,  727. 
Porm  of  search-warrant,  727. 

SEDUCTION. 


Punishment  for  seduction,  728.  ^   ^    ^^  C^r%r%n\(> 
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SERVANT. 

When  master  bound  bj  the  contract  of  hit  serrant,  57. 

Penalty  for  marrying,  without  consent  of  master,  610. 

Different  kinds  of  serrants,  618. 

Of  the  relation  of  master  and  serrant,  618. 

When  master  responsible  for  the  acts  of  his  ferraiit,  61^19. 

SET-OFF. 

Definition  of,  67. 

When  matnal  demands  may  be  set  off,  307. 

Defendant  may  have  execution  on  a  certificate  in  his  faTor,  807. 

Between  what  parties  allowed,  307. 

Subject-matter  of  set-off,  308. 

Set-off  before  a  justice,  95,  308. 

When  landlord  may  be  compelled  to  defalcate,  88,  818. 

Summons  to  landlord  to  defUcate,  314. 

SHIPS. 

Responsibilities  of  owners,  729. 

Who  hare  a  lien,  729. 

Landing  foreign  conWcts  indictable,  729. 

SLANDER.  *    >..p   .    ^  av^aOx  L}    '   1^ 

Definition  of,  67.  J  ^  ^         '    ^   /  ^     ' 

Justices  hare  no  jurisdiction  iUf  766. 
Limitation  of  action  for,  596. 

SODOMY. 

Punishment  of,  729. 

SPECIAL  BAIL.    See  Bail 

STAMPS. 

Payment  of  stamp  duties,  730. 

What  instruments  to  be  stamped,  730-7. 

What  instruments  to  be  exempt,  730-3. 

Penalty  for  counterfeiting,  730. 

Cancelling  of,  731. 

Penalty  for  issuing  unstamped  instmments,  732. 

Schedule  of  stamp  duties,  734. 

STATUTES. 

Statutes  in  force  before  the  revolution  reyired,  123. 

Wliere  remedy  is  giyen  by  statute,  nothing  to  be  done  agreeably  to  tiie  oommoii 

A       '  C^strilction  of  s^tutes,  124.  ' 
Repeal  of  statutes,  126-8. 
British  statutes  in  force  in  Pennsylrania,  123. 
Decisions  reladre  to  English  statutes,  123. 
Constitutionality  of  statutes,  129. 

STAY  OF  EXECUTION. 
Time  of  sUy,  105. 

When  bail  may  be  entered  for  stay,  106. 
From  what  time  to  be  computed,  106. 
Bail  for  sUy  of  execution,  106. 
Effect  of  special  agreement  to  waive  stay  of  execution,  96. 

STOPPAGE  IN  TRANSITU. 
When  it  may  be  exercised,  68. 

SUBPCENA. 

Definition  of,  68. 

How  issued  and  served,  743. 

SUBSTITUTION. 

Letter  of  substitution,  578. 

SUMMARY  CONVICTION. 
Definition  of,  68,  738. 
Conviction  for  intoxication,  334. 
profaneness,  694. 
of  delinquent  overseer  of  the  poor,  688. 
When  statutory  form  must  be  pursued,  740.  ^ig^j^g^  ^y  GoOQIc 

Decisions  relative  to  summary  convictions^  740.  O 
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SUMMARY  COKVICTIO^— Continued. 
Requisites  of  a  sammary  conyiction,  738. 
Of  the  infonnation,  738. 
What  it  must  contain,  738. 
Of  the  summons,  739. 

Of  the  appearance  or  non-appearance>  of  the  defendant,  739. 
Of  the  defence  or  confession,  739. 
Of  the  evidence,  739. 
Of  the  judgment,  740. 
Form  of  conyiction,  741. 
Conviction  of  professional  thieves,  &c.,  in  certain  counties,  514-16. 

SUMMONS. 

Against  garnishee  in  domestic  attachment,  172. 
What  is  a  sufficient  return  to  a  summons,  90,  241,  743. 
Against  constable,  266. 
Against  corporation,  278. 
How  served  on  corporation,  276. 
For  a  penalty,  325,  744. 
Administratrix  against  executors,  393. 

Surviving  executor  against  administrators  with  the  will  annexed,  394. 
'  How  summons  to  be  issued  and  served,  89,  742. 

Summons  to  landlord  to  defalcate,  314. 

to  third  party  claiming  title,  in  landlord  and  tenant  case,  534. 

in  landlord  and  tenant  case,  for  non-payment  of  rent,  544. 

for  delinquent  overseer  of  the  poor,  688. 
Of  the  summons  in  case  of  summary  C9nyiction,  739. 
Of  issuing  a  summons,  742. 
Of  filling  up  the  summons,  742. 
Of  the  service  of  a  summons,  75,  742. 
Summons  in  debt,  744. 

in  trover  and  conversion,  744. 

in  trespass  for  damages,  744. 

SUNDAY. 

Persons  found  tippling  on  Sunday  may  be  bound  for  their  good  behavior,  745. 

Penalty  for  selling  liquor  on  Sunday,  745. 

Note  given  on  Sunday  is  void,  746.  ^      y, 

When  arrest  may  be  made  upon  Sunday,  745.         ^  CJ    / 

Worldly  employment  prohibited,  745.  *  g 

Decisions  relative  to  Sunday,  746.  Jj  \^^>   i  *r*^     /  1 1  1 1  im  J  i  t-%'    ^/t^'i    /^-'««.v 

Of  contracts  made  on  Sunday,  746.  J  .  _        /       '  i^  .        / 

Breach  of  the  Sabbath,  747.  ^ ) -i^  y      /.  L  t^^up  ^>'**  J^       J         /  V^ 

SUPERSEDEAS.  f^ rf  ^^  f  f\7^/    P  f  I  tt 

Definition  of,  68. 

When  certiorari  is  a  supersedeas,  241. 

Form  of  supersedeas  to  constable,  266. 

SURETY  OF  THE  PEACE. 

Definition  of,  68,  748, 
Docket  entry  in  case  of,  332. 
Must  be  returned  to  court,  749. 
When  demandable,  748-9. 
Warrant  for  threats,  749. 
Commitment,  749. 

SURRENDER. 

Bail  in  criminal  cases  may  surrender,  196,  782. 
Effect  of,  in  such  cases,  196,  782. 

SWINE. 

Duties  of  justices  in  relation  to  swine  running  at  large,  750. 

Swine  going  at  large  to  be  yoked,  750. 

Proceedings  where  swine  are  found  at  large,  750. 

How  advertised,  750. 

Proceedings  where  no  owner  appears,  750. 

Information,  751.  ^^  -^ 

Appointment  of  appraisers,  751.  ^^f 

Ketum  of  appraisers,  751.  ^^m 

Form  of  publication,  751.  ^H 

TAXES.  Digitized  by  GOO^^ 

On  real  estate  cannot  be  apportioned,  290.  W 
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TELEGRAPHS. 

Paiiishment  for  nnlawfully  revealing  dispatches,  752« 

for  sending  forged  dispatches,  752. 
Judicial  decisions  and  authorities,  752. 

TENDER. 

Definition  of,  68,  753. 

When  pleaded,  money  most  be  paid  into  court,  758. 

After  suit  brought,  753. 

Suspends  interest,  753. 

Must  be  unqualified,  753. 

THEATRES. 

To  leave  passage  ways  unobstructed,  755. 
Means  of  ingress  and  egress,  755. 
Penalties  for  violation,  755. 

THREATENING  LETTERS. 
Punishment  for  sending,  755. 

TIMBER. 

Duties  of  justices  in  actions  for  cutting  timber  trees,  756-7. 
Proceedings  where  title  to  lands  will  come  in  question,  756-7. 
Punishment  for  wilfully  cutting  timber  on  the  lands  of  another,  756. 

TIME. 

How  computed,  758. 

TOWNSHIPS.     See  Counties  and  Townships. 

TRADE  MARKS. 

Penalty  for  counterfeiting  trade  marks,  759. 

for  selling  goods  so  marked,  759. 
Trade  marks  of  venders  of  mineral  waters  protected,  759-61. 
Penalties  how  recoverable,  760. 

Jurisdiction  of  justices  to  grant  process  of  search,  760-1. 
Action,  when  maintainable,  for  using  plaintiff's  trade  marks,  761* 
When  restrained  by  injunction,  761-2. 

TRANSCRIPT. 

Definition  of,  69,  762. 
How  filed,  to  bind  real  estate,  106. 
When  prothonotary  may  issue  execution,  107. 
Justice  to  give  transcript  on  demand,  110. 
Refusal  to  be  a  misdemeanor  in  office,  110-11. 
What  h  a  sufficient  transcript,  762.  * 

Effect  of,  when  filed  in  the  common  pleas,  762-3. 
'  Form  of  transcript,  763. 

TREASON. 

Punishment  of  high  treason,  764. 

of  misprision  of  treason,  764. 
What  acts  amount  to  treason,  765. 
To  be  proved  by  two  witnesses,  765. 
Trials  for,  791. 

TRESPASS. 

Definition  of,  69. 
Docket  entry  in  case  of,  321. 
Execution  on  judgment  in  trespass,  321,  390. 
^        Jurisdiction  of  justices  in,  765.  , 

Limitation  of  action  of  trespass,  596. 
Summons  in  trespass  for  damages,  744. 
Proceedings  before  justices  in  pases  of  trespass,  765. 
Parties  may  appeal,  766. 
When  trespass  is  maintainable,  767. 
Decisions  relative  to  trespass,  767. 

TRIAL. 

Of  civil  causes  before  a  justice,  93. 

TROVER  AND  CONVERSION. 

Definition  of,  69. 

What  is  a  conversion,  57,  767.  ^^^  I 

When  it  lies,  69.  ,  Digitized  by  LjOOgle 
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TROVER  AND  CONVERSION— Cbn/mwerf. 
Docket  entry,  in  case  of,  320. 
Jurisdiction  of  justices  in,  765. 
Limitation  of  action  of  trover,  596. 
Sammons  in  trover  and  conversion,  744. 
Of  damages  in  trover,  766. 
Decisions  relative  to  trover  and  conversion,  768-9. 

UNLAWFUL  ASSEMBLY.    See  Riot 
Definition  of,  67,  69,  712, 
Punishment  of,  712. 

UNWHOLESOME  PROVISIONS. 

Punishment  for  sale  or  exposing  for  sale  of,  130. 

USAGE./  See  Oustcm. 

VAGRANTS. 

Punishment  of  vagrants  and  disorderly  persons,  770. 
Who  shall  be  deemed  vagrants,  770-1. 
Decisions,  relative  to  vagrants,  771-3. 

VERDICT. 

Definition  of,  69. 
Different  kinds,  69. 

VOCABULARY  OF  LAW  TERMS,  53. 

WAGER. 

No  action  can  be  maintained  on  a  wager,  773. 
On  horse-races  void,  774. 
Wagers  on  elections,  774. 

WAGES. 

When  to  have  preference  in  assignment,  166. 

WARRANT. 

Definition  of  backing  warrants,  55. 
Warrant  for  misprision  of  felony,  82. 

for  accessory  before  the  fact,  82. 

for  adultery,  132. 

for  an  affray,  136. 

in  apprentice  case,  against  the  master,  155. 

against  the  apprentice,  156. 

for  arson,  161. 

for  assault  and  battery,  163. 

for  selling  bread  otherwise  than  by  weight,  227. 

for  burglary,  236. 

for  refusing  to  serve  as  constable,  265. 

against  constable  for  neglect  of  duty,  266. 
for  an  escape,  368. 

for  cutting  a  ferry  rope,  415. 

against  the  keeper  of  a  ferry,  415. 

against  the  master  of  a  sail-boat,  416. 

for  firing  woods,  419. 

for  damages  for  so  doing,  420. 

to  freeholders  to  assess  damages,  420. 

for  forgery,  428. 

for  bastardy,  432. 

for  concealing  the  death  of  a  bastard  child,  432. 

for  horse-stealing,  458. 
When  criminal  warrant  should  issue,  497. 
Requisites  of  criminal  warrant,  497. 
Justices  to  back  warrants,  in  certain  cases,  508.  -^ 
Warrant  to  distrain  for  rent,  314. 

to  deliver  possession  in  landlord  and  tenant  case,  533,  541. 

for  removing  landmarks,  605. 

for  publishing  a  libel,  594. 

for  malicious  mischief,  605. 

for  perjury,  676. 

for  subomfition  of  perjury,  676. 

for  rape,  710. 

for  riot,  715.  r^  \ 

for  robbery,  719.  Digitized  by  LjOOQIC 
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WARRANT—  Continued. 
Search-warrant,  727. 
Warrant  for  threats,  749. 

for  debt,  775. 
When  warrant  may  issne  in  ciyil  cases,  775. 
Of  the  service  of  a  civil  warrant,  775. 
Bail  on  civil  warrant,  775. 
Proceedings  on  civil  warrant,  775-6. 

WEAPONS.     See  Concealed  Weapons. 

WEIGHTS  AND  MEASURES. 

Penalty  for  selling  by  false  beams,  scales,  weights  or  measures,  776. 

altering  regulations  of  weights  or  measures,  776. 

selling  by  short  weight  or  measure,  777. 
Proceedings  on  certiorari,  777. 
Penalties  how  appropriated,  777. 

WILL. 

Definition  of,  70,  588. 

Who  may  make  a  will,  588. 

Different  kinds  of  wills,  589. 

Requisites  of  wills,  589. 

Forms  of  wills,  589-91. 

Married  woman  may  make  a  will,  614. 

WITNESS. 

Definition  of,  70. 

When  competent,  56. 

When  attachment  may  issue  against  witness,  190,  381. 

Witness  refusing  to  testify  may  be  committed,  190. 

Attorneys  not  entitled  to  fees  as  witnesses,  192. 

AUendance,  how  compelled,  381.  7,//-       /wf        A^     (      i     . 

Privileges  of  witnesses,  382.  J 

Of  their  examination,  382.  x-c^       j    r^Vv-<  {  i  ^   ^  .       / )  t 

Evidence  of  experts,  382.  ^ 

How  witnesses  to  be  sworn,  382. 

Costs  of  witnesses,  282. 

Mother  of  bastard  may  be  a  witness  against  putative  father,  430. 

Witness  against  gamblers  not  to  be  liable  to  prosecution,  440. 

Purchaser  of  a  lottery  ticket  may  be  a  witness,  601. 

Persons  entitled  to  reward  may  be  a  witness  against  horse-thief,  458. 

Deposition  of  absent  witness,  how  taken,  97,  376. 

Two  witnesses  requisite  to  convict  of  peijury,  675. 

Punishment  of  absconding  witnesses,  777.      jLx_*    V    ^j    ((- 


THE  END. 
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